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W. N, 1: 12 M, L. J. 299: 29 = A. 156; 
4 Bom. L R. a § Sar. P. C. J, 236, W 
(Distinguished) . 8*1 
Venkayyamma Rao v. A E a Walsh v. Lonsdale, (1882) 21 Ch. D. 9; 52 
Appa Rio, 34 Ind, Cas. c21; 39 M. 509; L.j.Ch.2;46 L. T. 858; 31 W. R. 109. 
au C. W. N, 1054: I4 A. i J. 797; 31 (Relied on) 4% 
M. L. J. 58; (1916) 2 M, W, N, 23; 20 Watts v Kelson, (1871) 6 Ch, 166; 40 Ty. J. 
M. L.T. 1373 4 L.W. 43: h Bom. L. R, Ch. 126,24 L. T. 20u; 10 W, R. 833. ied 
651, 21 C. E. J. 379;43 I. A, 133 (P. C). lowed) 331 
(Ris .ed up m) 886, Wheeldon v. Burrows, (1879) 12 Ch. D. 3t; 
Venk ba Row v. Thuniya Natataja Chetty, 48 L. J. Ch. 853; 41 L. 4.327; 28 W.R,” 
3 Ini. Cas, 829; 6 M.L.T. 3:9. (Relied 196. (Followed) . 331 
on) 40 | Wison v. Volkart Bros. 27 Ind. Cas. 129; 
Venugopal Naidu v. Ramanadhan Chetty, SS. 1. R.1307. (Relied.upon) 353 
14 Ind. Cas. 705; 37 M 458. 11 M. Qu. T, Wise v. Rajnarain Chuckerbitty, 19 W. R. 
427, 23 M. L. J. 61. (Followed) .. 607 30. (Distinguished) sa 452 
Vishinji v. Jasraj, 5o Ind. Cas. 146; 12 S. 
L.R.93 (Followed) . 197 Y 
Vithu v. Govinda, 22 B 32r (F. B); r1 Ind. 
Dev. (N. s.) 796. (Distinguished) 408 | Yad Ram v. Risal, 5 Ind. Cas. 469: 7 A. T4 
Vullarp@ v. Bheema Row, 43 Ind. Cas 578; J. 5o: 11 C7. L J. 140. (Relied on) .. 183 
4. M. 56; 6 LL, W. 794; a M. L. J. 729; Yogambal v Naina, 3 Ind Cas. 110; 33 M. 
(1918) M. W. N. S 19 Cr. L. J. 162 (F. B) 15 6M.L.T, 1623; 19 M. L, J. 489. (Ds- o 
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LAHORE HIGH COURT. 
Civil, REVISION PETiTI.N NO. 838 OF 1922. 
Aye May 25,1923. |^" "- 

- Present :— Mr. Justice Moti Sagar, 
Mrgsrs. PARAS DAS-MANU LAL— 
PLAINTIFF —PETITIONER 

2 "V UCET Sus 
THE EAST INDIAN’ RAILWAY COM- 
PANY, CLCUTTA-—DEFENDANT — 


l RESPONDENT. < 
Railways Act (1X of 1890), ss. 77, 140— Claim 
against itailway-— Notice to subordinate of Agenti 
whether sufficient, 
Section 77 
claim for compensation must be preferredin writing 
to the Railway Administration within six mouths 
from the date of the deli very of the goods to the 
Railway, and in the case of aRailway adminis- 
tered by a Company the notice must, under sec- 
tion 140 of the Act, be served upea its Agent in 
India, either by delivering the notice to the Agent 
or by leaving it at his offic® or by forwarding 
it by registered post. it is nowhere provided 
that service upon a subordinate official is service 
upon the Agent. Such servive can be regarded 
as sufficient only when it is shown by evidence 
that the Agent had invested the subordinate 
with authority to receive service on his behalf, 
[pe 26 col. 1.] es 
Agent, B. B. & C. I. Railway Bombay v. Firm 
Manohar Lal-Parwia „Chand, 7x Ind. Cas. 459; 
5 L. b. J. 3; 4 L. 40; 1923) A. I. R. (L.) 84;.9 P. 
W. R. 1923, referred to, i NE 
Mahadeva * .iyar x.. , South , Indian 
Railway Co., Limited, 69 Ind. Cas. 59;.45 M, 1353 
I4 L: W. 684; 30 M. L. T. 112; 42 M. L. J.. 202; 
(1522) A. I. R. (M) 362; (1921) M. Wa N. 878, dis- 
tinguished. : J 


` Petition, under ` section 25 of Act IX 

óf 1887, for revision of a decree ot. the 

Judge, Small Cause Court, Delhi, -dated the 

" A2IsL[August 1922. - © > M S 

, Lala Sardha Ram, forthe Petitioners. | 

, Wala Jagan Nath, tor the Respondent... .. 
I 


ae 


of the Railways Act requires thata , 


16. 


- ——- =e. 






JUDGMENT —'This is an application for 
tevision of an order passed by the Judge 
of the Court of Small Carses at Delhi !n 


‘a suit brought by the plaintiffs < guinst 


the East Indian Railway Company for 
compensation for loss of goods, and the sole 
question for determtnatiow before me is, 
‘wuetuer a valid notice under section 77 
of the Indian R .ilways Act had been given 
to the Railwey Administration. It appears 


‘that on the 8th of March 1921 the plaintiffs 
‘delivered two: consignments of caps to the 


defendant Commpany at Delhi for carriage 
to Jubbulpur. Tue consignments were lost 
in transit. Tue plaintiffs gave Information 
to this effect to tue Divisional Tratic Mand- 
ger at Cawnpur and clajmed — damges. 
Correspondence went on between them 
for some time but «ith no appreciable 
result, After the expiry of six months 
the pleintifis served a notice upon the 
Agent, and tuen brougut a sult to recover 
damages wuich hes given rise to this appli- 
cation for revision. . u 

It is argued on behalf cf the petitioners; 
on the’ authority of Mahadeva Ayar 
v. South Intan Railway Co., Limited 
(I), that the notice to the Divisional Traffic 
Manager, which was admittedly given with- 
in the: prescribed period, was equivalent 
to notice to the Agent and that the learned 
Judge of the Court below has erred in 
holding otherwise. I am unable to agree. 
with this contention and am of opinion 
that the judgment of the lower Court is 


. e 
I) 69 Ind, Cas. 59) 45 M. 135; t4 L. W. 6843 
NA 15. 112; 42 M. L. J. 2023 (1922) A. 1. Bi 
(M) 362 ; (1921) M. W. N. 876, | i 
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RAGHUNATH 7. RAMRUP. 
correct. Section 77 oi the Indian Railways 
Act requires wnat a claim tur compensation 
must be preferred in wr.ting.&o the Railway 
Adminisiration within six „months trom 
the date of the delivery of the goodsto the 
Railway, and section 140 proviaes that, in 
the case of a Railway administered by a 


Company, notice suall be served upon its: 


_ Agent in India, eituer by deivering notice 
to tue Agent or by leaving it at nis office 
ot by forwarding it by postin a pre-paid 
letter addresseu to tae Agent at lus ofice 
and registered under Part III of the Indian 
Posi .Othce „Act, 1866. It is nowhere 
provided that service upon a subordinate 
official is service upun tue Agent, In the 
case ut dgeni, B. B. é C. 1. Rauway, bombay 
V. Firm Manohar Lal-Parun _Chand (2), 
dt was decided by a Benca ot tnis Court 
“that seryice u puz a subo1dinate ot tue Agent 
„may be suihcieni u it cowd be suown by 
evidence tual. tue Agent uad invested tue 
“Subordinate wiju autuwurty to receive sei vice 
On .alS account, In tue presemt case tuere 
3$.no.evidence tust tue JAvisiomal “Jake 
Manager -nad been invested wit, any sucu 
Autnouty by tue Agent. On tue contrary, 
1t appears Irom tue statement ot tue Divi- 
Siona, ‘tothe Manager. tuut pe nad tue 


“powell vo sctüc claims below Rs. 250 only ` 


Wuen à Valid nutice under sectiun 77 nad 
. been served upon tue Agent, ‘Lueie is, 

tuere.0ie, no giouud ivi juding tual tue 
SubOrdinaie oMa waS auinuimed by tue 
Agent to receive novices On wis benal, Lue 
Case ul skl unducua Ayat Vv. doulh 
Indian Rauway Co., Lunucaá (1) on Wach 
Qielhance i» fuuccu Dy au. Saldua Kam 
4S Mut in pOint aud is UU auc-nQIIUy igs u0i ding 
that mouce upon tue Livisional "Jrainc 
Manager IS DULLE TU tLe Agent witjin tue 
in-anidg Or secuous 77 wud 140 Ol We 
indian always act, al Was neid in tuat 
° CaSe tual tue nutice or Claim under section 
77 must be served upon tue Agent ot tue 
Railway, or upon any othcer deputed by tue 
Company or its Agent to ieceive sucu 
motice, wud Lat it w;uid De suthciem it 
the Agens uad sumenuw snuwie ze oi the 
Clalm wian Tuc Speed time. AS abeady 
polmted ouc, tueie is nu ev dence in tuis 
case iyat Lue Jivisional Trainc Manager 


4a) 71 lud, Cas, 4591 5 LL. j. l.460 (1. 
Ai Li Bi (kar) 8440 Pi Wi Ry a : í saa) 
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was deputed by the Agent to receive notices, 
or that the Agent otherwise had notice 
within the piescribed reiiod. 

The petition fails ana is dismissed with 
costs. 


Z, K, Pelion dasmassed. 


PATNA HIGH COURT. 
Civi, REVISION NO. 10 OF 1923. 
e June 4, 1923. uu 

Present :—Sir Dawson Miller, K'r., Chiet 

Justice, and Mr. Justice Kulwant Sahay. 
bRAGHUNATH SUKUL AND ANUTHE).— 
PETITIONERS 
Versus 
RAMRUP RAUT AND OTHERS— OPPOSITE 
PARTY, 

Civil Procedure Code (Act, V of 1908), Sch. II, 
paras. 1, 12— Arbitration —" Ali parttes inlerest- 
ed", meaning of— Award relating to mailers not 
validly referred —Procedure, l 
; The words '"allthe parties interested " in para- 
graph 1 oi Schedule I1 tothe Civil Procedure Code, 
do not necessarily mean all the parties to the 
suit but ali the parties interested in any matter 
in difierence between them which they wish to 
refer to arbitration, ([p.4, col. 2.] 

lt is not necessary that ali the parties to a suit 
should concur in an application tor an order of 
xeterence in order tomake the submission valid. 
At is only necess that all the parties who 
are interested id the subject-matter of the 
retetence should have joined in the submis- 
Seon. |p. 5, col. 2.] 

, Pam Mal v. Sadig Ali, 24 A. 229; A. W. N. 
(1902) 19, referred to. 

, it may be that some of the parties to a suit are 
interested in certain of the matters in dispute 
o.ly, whilst other$ are interested in ether 
matters, and there is no reason why; where all 
the parties interested in one or other of the 
matters in difference between them agree to 
seiex their disputes to arbitration, they shouid 
not be entitlea todo so, even if there are other 
matters still to be determinedinthe suit. [p. 4, 

col. 1.1 Pu ue. d us . 
. Plaintiff sued several defendants for recovery 
of possession of certain plots of land aud the plaint 
specitied the plots of which each defendant was 
iD sepazaie possession. The dispute was reierred 
to arbitsation apd the arbitrators made an award, 
but it was then discovered that two.of the 
defendants who were minors had not ,oined in the 
wires th es the Court to 

e proper course for t 
fellow was io molif7 the award go lar ao it 


i£ 


+ 
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dealt with the interests of the minor defendant only 


aud to give effect to the rest of it which dealt 
with the interests of the defendants who had 
joined in the submission. [p. 5, col, I.) ME. 

Dooly Chand v. Mamuji Musaj, 41 Ind, 
Cas 295; 25C. I. J. 339; 2r C. W. N.. 387, 
distinguished. ; 5 

The rules in the Second Schedule to the Civil 
Proçedure Code contemplate a case where the 
arbitrators in making their award. haye gone 
outside the legitimate. subject-matter of the 
reference. If that part of the award which, 
deals with matters outside the reference can 
be separated from the other part, without affect- 
ing the decision on the matters referred, the 
Court may in such a case modify or correct the 
award  [p. 5, col. 1.] 


Revision from anorder of the Suborginate 
Juage,. Muzailarpur,. dated the 16th 
November 1922. . . 

Mr, N. C, Sinha, for Mr. Stvanan- 
dan Kay, for the Petitioners. 


. Mr S. P. Varma, for the Opposite 
Party, 


! JUDGMENT. 

Miller, C. J. —Tnis is an application in 
tevision on benalf of the plaintiffs in the 
suit agaiast an order of tne Suvordinate 
Juage of Muzaffarpur. ‘the matters in 
difference between the parties were refer- 
ted to ai bitiation by the Court. ‘Tue ar bit- 
rators made their award in due course. It 
was presenteu lor filing in Court aad the 
plaintiits petitioned tne Couri to pronounce 
judgment according to the awary. ~The 
learned Subordinate Judge retusei to 
file tne awardor pronounce judgment in 
accordance therewith on fhe ground that 
he had no jurisdiction as all the parties, 
to the suit nad not properly submittey 
the matters iu qulference between them 
to arbitration in accotdance witn clause 
(1) of the Second Scheuule to the Civil 


Procedure Code — 0. | 77 7 
The suit wasinstituted by-the plaintiffs 
against & number of defendants, some 
15 in all, claiming -a declaration of:title 
to and recovery of possession of 13 bighas 
5 kalilas of land of which they had 
been dispossessed by the defendants. ‘ihe 
land consisted of numerous plots and the 
case of the plaintiffs was that-each of the 
defendants had dispossessed them of spec:fic 
plots, .the numbers and areas of which 
were specified, *and that the uefendants 
‘severally were in” separate possession of 
“One of :iuore"of the said plots.- Although 
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one suit was brought against the 
severa] defendants, there were really ` 
Sepatate causes of action against the 
different defendants severally in respect 
of the plots of which they separately 
were in possession. Before the matters 
were referred to arbitration, Balgobind 
Nunia, one. of the defendants in the 
suit, died and his two sons Nathuniand 
Manu were substituted. as his representa- 
tives ig the suit. A written statement 
was filed on behalf of the other 14 
aefendants: in which they contended gniey 
aha that they were each in separate: 
possession of specific plots bearing a 
separate rental and that one suit was 
not maintainable against alt of them, 
No written statement was filed on behaif 
of Manu and Nathuni, the sons of the 
deceased defendant Baigobind Nunia. 

On the 25th of Jauuary 1922 the 


; plaintiffs and each oi the defendants, 


including Nathuni and Manu, fled a peti- 
tion praying that the disputes between 
ihem should be referied to arbitration. 
On that petition an order was ‘passed 
referring tte matters in dispute between 
the parties to arbitration. After the 
award was made and signed by the 
arbitrators it was duly presented for 
Bling in Court. A petition was then 
filkd on behalf of Natuuni and Manu, 
the sous of Balgobind Nuwia, íhrough 
Balgobina Raut, their u.cle, objecting 
that the reference was invalid inasmuch 
as they were minors at the time when 
ihe reierence was made ande» were not 
properly represented in the suit by a 
&uaraian ad Ae. The learned Judge 
comsiyered.-that, in these circumstances 
there was no proper reference within the’ 
meaning of clause (I) oi the Secung Schedule 
of.ihe-Code, and that he had no jurisdic- 
tion to reĉeive and file the arbitration 
award... He -accordingly rejected it and 
Ordered the suit to proceed. 

The question for determination is, 
whether the Court had jurisgiction to file 
the award end pronounce juugment in ac- 
cordauce therewith in so far as it dis- 
posed of the matters in dispute between 
the plaintiffs and detendants other then 
Nathuni and Manu. The determination 
of this -question wepends upqn the proper® 
construction. to be, placed upon the first 
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clause of the Se-ond Schedule ot the Code. 
That clause provides as foilows:—“ x (zr) 
Wacre in any suit all the parties interest- 
ed: agree that any matter in difference 


between them shall. be referred to arbitra- 


tion, they may, at any ‘time before judg- 
ment is pronounced, apply to the Court 


for an order.of reference. (2) Every such 


application ‘shall, bein writing and shall 
state the matter sought to be referred." 
.It must be borne. in mind that there 
was no objection to the arbitration award 
taken by any of the parties except the 
defendants Nathuni and Manu, but the 
learaed Subordinate Judge wes of opinion 
that the whole award was void and was 
not effective against any of the parties. 
The petitioners do not contend that the 
awata was effective against the two 
objectors who in fact were minors at the 
time when they were substituted, ir 
place of their deceased father. They con- 
tega, howevér, that the awara is binding 
upon the other defendants and that it 
ought to have been accepted in so far as 
it deals with, the matters in dispute 
between thej petitioners and those 
defendants, and that juggment ought to 
have been pronounced - in accordance 
therewith. In my opinion the petitioner's 
contention is right. Taere were, in fact, 
a number of matters in difference between 
the plaintiffs and tne various defendants 
to tbe suit, It can hardly be suggested 
that the submission to arbitration is bad 
on the grouud tnat it does not refer to 
arbitration, all tne matters that may be 
in dispute between the parties, The 
clause in, „terms provides that, where 
ali the partfes interested agree that any 
matter ign difference between them shall 
be referred „to arbitration they may 
apply to the Court for a reference; and 
sub-clause (2) provides that “lhe applica- 
tion shall state tbe matter sought to 
be referred. It may well be tnat some 
of the parties are interested in certain 
wf (ye matters in dispute only, 
whilst others ate intetested in other 
matters, and I can see no reason why, 
where all the parties interested in one or 
ptaer of tue, matters in difference be 
tween them agree to refer their disputes 
eto arbitration, they ‘should not be entitled 
to do so sven if there are other matters 
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still to be determined in the suit. It 
is contended on behalf of the ^objectots, 
however, that the words “ all the parties 
interested " mean all the parties interested 
inany part of the subject-matter of thé 
suit and unless all tbe parties to the 
suit agree there can be no reference to 
arbitration upon any point. I do not 
think that this is the proper interpreta- 
tion of the clause. In my opinion the 
words “ all the parties interested”? do not 
mean necessarily all the parties to the 
suit, but all the parties interested’ in 
any matter in difference between them which . 
they wish to refer. In the present case, 
although the plaintifis were interested in 
the whole subject-matter of the'suit, the 
defendants, respectively, were interested 
only in separate anà sp:cific ‘plots in 
respect of which the suit was brought. 
They had no interest at all in thee plots 
claimed from the other defendants. I can 
find nothing in the wording of the clause 
to prevent any of the parties submitting 
to atbitration the matters in dispute 
between them merely because some: other 
patties to the suit, who have no interest 
in that subject-matter, he ve not concurred 
in the reference, I assume, © of course, 
that all the parties interested in the sub- 
ject-matter of the preference have agreed 
to refer that subject-matter to arbitra- 
tion. ‘The ground upon which the objection 
is based is, that Nathuni and Manu were 
not properly garties to the suit at all es 
they were not represented by a guardian 


ead liem and, therefore, no effective sub- 


mission to arbitration on their part was 
possible. The logical result of this situa- 
tion wil be that, in so far as they, were 
concerned, there was’ na Telereyce : to 
arbitration at all. They; however; were 
in no wey concerned With the matters in 
dispute between. the plaintiffs and the 
other deféndents and ex kypoihesó they 
were not even parties to the sut, The 
arbitrators, however, have madean award 
not only in respect to the matters prop- 
erly referred but in tespect to the 
matters in dispute between the platat- 
ifs and the two minors which were not 
validly referred at all. Must it be said 
then that the wholeaward is bad merely 
because the-arbitrgtors bave dealt with 
matters outside the terms of the reference 


TUNG 76] — e 


RAGHUNATM 7. RAMRUP. 


"in-so fat as the reference was legal and 
“bindiig ? The answer to this question 
‘appears to me to be confaineg in clause 
(r2) of the Schedule. That clause provides 
‘that the Court may, by order, modify or 
Correct an award (a) whete it appears 
that a part of the award is upon a 
Matter not referreg to arbitration and 
‘such patt can be separated from the othet 
‘part and does not affect the decision on 
the matter referred. The rules in the 
Schedule clearly contemplate a case where 
the arbitrators, in making their award, 
. have gone outside the legitimate subject- 
matter of the reference. If that part of 
the award which deals with matters out- 
side the reference can be separated from 
the othe: part, without affecting the 
decision on the matters referred, the Court 
may if such a case modify or correct the 
award, In my opinion the course which 
the learned Subordinate Judge shovid 
have laken was ta modify the award in 
so far as it dealt with the interests of 
Nathuni and Manu and to give effect to 
the rest of it which dealt with the interest 


. of the other parties with which ihe object- 


ots were in no way concerned. 


“Certain cases in which the interpretation 
of the first .clause of the Schedule has 
been under consideration Were referred to 
in sapport of the objector's contention. 
In none, of those cases were the facts 
similar to the present. In e ch of them 
where the submission wes held to be bad, 
ik was.on the ground that certain patties 
interested in the subject-matter of the 
reference had not ‘been parties to the 


submission. In Dooly Chand v. Mamuji 
Muss? (1) the suit wis against the 
members of a  pattnership to recover 


certain moneys. All tha matters in differ- 


. ence between the parties im the suit, 


including the question of costs, were sub- 
mitted to arbitration. 'T'wo of the defen- 
dants, dme of whon was a member of 
the partnership and clearly interested in 
the subject-matter referreg, were not 
patties to tke submission, Tt followed, 
therefore, that ell the parties interested 
in the matters ip: difference which were 


* (1) 41 Ind; Cas. -295] 25 C. 


T, J. 339; 2I C, W. 
Ni 387. : ay d "STI 


A 


e suit" and did 
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submitted to arbitration had mot agreed 
to the reference. The Court accordingly 
set aside the award on the ground that 
no valid reference haq been made. “The 
award in that case directly affected the 
interest of the partner who had not joined 
in the submission and mede him liable 
with the other partners for the payment 
ofa certain sum of money. Without his 
cOncutrence the interests of the partners, 
as a whole, coild not be referred to 
arbitration as they were jointly interested 
with hint, < 
It is significant that the clause under 
the present Code differs from that in 
seciion 506 of the Code of 1882. The 
previous section read as follows :— li 
all the parties to a suit desire that any 
matter in diff-rence between them in the 
suit be referred to arbitration, they may. 
at any time before judgment is pronotinc- 
ed, apply......to the Court"for an order 
of refererce." Some doubt arose as t» 
whether it was necessary before re- 
ference could take place under that Sec- 
tion that ali the parties to the suit should 
concur in the submission or whether a 
submission was valid if made with the 
concurrence o: all the parties interesteq in 
the matter submitted. In Pitam Mal v. 
Sadiq Ali (2) it was hela that the words 
* all the parties to a suit" in section 506 
of the Code of 1882 referred fo the suc- 
ceeding words of tie same section “ any 
metter in difference between tlem in the 
not "necessarily include 
parties who never put in any appearance 
in the Court ang between whom ang any 
of the parties to the subnfission there 
was not infact “any matter in differ- 
ence in the suit.” The wording of the 
present Code appears to me to set the 
matter at rfst in accordance with the 
decision atrived at by the Allahabad Court 
in the last mentioned case. In my 
opinion it is not necessaty that all the 
parties to a suit should concur dn an 
application for an order of reference in order, 
to make the submission valid. Itis only 
necessary that all the parties who are 
interested in the subject-matter of the 
reference should have! joincd*in the sub- 
missioa. ' , 
* du. 

(2) 24 Acazpy Ay W. N. (1902) X9. - a 
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The otdef of the learned Sub ordinate : of the plaintiffs- appealed  end,,. the appeal 
Judge will he set aside and the case will being accepted, the suit was decreed in favour 


be remitted to the lower Court to deal . of all the plaintiffs. The defendants preferred 
with it under clause (r2) of the Second -disenvond hub oa, „On the hearing it was 
Schedul f t os scoveted that one of the plaintiffs who had not 
edule oi he . Civil Procedure Code appealed from the decree of the Trial Court had 

with directions to separate such part of died during the pendency of the appeal in the 
the award as deals with the interest of ower Appellate Court and that his legal representa. 
Nithuni and Manu from the. other nart tives had not been brought on to the record : 

th AREE, Pp Held, (1) that, under the circumstances, no decree 
of the award, ani to give effect to the -could have been passed in favour of tlie deceased . 
awatd in so fet as it deals. with the Ka INA P Sod ees oo im the 
matters in difference tet :4,4, decree of that Court must be regarded gs. having 
ffs ang n. icu def. Mx En in j Lael D in favour of the two surviving plaint- 

2 H a + LE NU à K 5 
the sa me and pronouncing Ju dgment in , (2) that, therefore, it was not necessary for the 
d nce therewith. b po em piures a legal VU nae 
. The petitioners ate entitled to the costs 95 the deceased plaintiff as respondents to the 
of this applie^tion and to the costs of the Suet ee ene a ee 
objection petition in the lower Court. 


Kulwant Sahay, J.—I agree. Second appeal from a decree of the 


Z. K Order setastde. District Tucge at Shabprr, Sargodha, dated 
mme soo. eset the 4th March 10919, reversing that of the. 
| a : Munsif, First Class, Mianwali, dated the 
g "NL. — NM < 3rst May 10176, 
MEE Mr, Nanak Chand, for, the Appellants. 
d . Lala Ram Chand Manchanda, for the 
Respondents, 
JUDGMENT.—This second appeal has, 
LAHORE HIGH COURT, arisen out of a suit for possession of 266 
SECOND CIVIL, APPEAL, No. 1214 OF 1019. kanals xx marlas of land sitvate at Mauza 
` ' December r3, 1922, Shadia. Originally, there was a mauza 
Present :—Mr, Justice abdul Raoof and Which went by the name of Wan Bhrct- 
= Mr. Justice Moti Sapar, ran. In the Second Settlement it was 
AMIR KHAN AND OTHERS—DEFENDANTS divided into three mauzas, namely, (x) Wan 
—APPELLANTS Bhuchran, (2> Shadia and (3) Chorwala. 
versus ™ Defendants Nos. 1 to 4, according to the 
HOWNA RAM AND OTHmERs—PrLAIN'TIFES * Plaint, held 1th share inthe land specified . 
AND “OTH ERS— DEFENDANTS— in paragraph one of the plaint and their 
RESPONDENTS. share came to 926 kanals 8 marlas. The 


Punjab Lant Revenue Act (XVII of 1887), remaining #ths of the land belonged to 
s. 158 (2) (xviii)— Jurisdiction of Civil and Re- defendants Nos. 5 to 7. The father of 


enue C — 
allotted to defendants on partition mawa ng cui, defendants Nos. x to 4 sold the shamflei 
rid t Na AB Civil — Court —Cipil Pro. land appertaining to his share to plaintiff 
ce EH ode (Act V of x908), O. XXII, v4 No.1 and histwo sons, Hem Raj and Gela 
~ Appeal—Death of vespondent before filing of Ram, plaintiffs Nos. 2 and 3 respectively, 


appeal— Abatement. Pads ; : 
-Plaintiff8 brought a suit fot possession of a under three sale-deeds executed in. the 
certain" area of land on the allegation that that YONI 1900. One hundred’ and eighty 
area p eis on a revenue partition, have fallen. kanals , were sold to pa nt ff 0. 
da naka A d vendors, but had by mistake. r for Rs. Qo-8.. The same area was 
o the : =r TE 
Held, that the suit fell within ‘the purview of. sold te Hom Rai for the same. nr ee 1 nder 
clause (xvi) of sub-section (2) of section rs8of the 4 Separate’ sa'e-deed. Jn arerst, TOOO 
Runjab Land Revenue Act and was not, therefore, | I9o kanals were so'e: to Geta Ram for 
cognisable by a Civil Court. fp. 8. col r&2. < Rs 99. In 1878 the Rhewat ande be ene ng 
n y” Three persons who were wendees of certain po Ng a í + : 
areas of “and, under separate 'ale-deeds brought to all the defendants Nos. 7 to 7 were In | 
a sultfforpossesslon of the land. The suit was Possession Df. defendants ; Nos. 8 to 14. 
dismissed by, sthe Trial. (Court::Ofily> one Both sets;.of defendants, therefore, . 1p. 
, * 
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stituted suits against defendants Nos. 8 
to r4 for the recovery of the shares in the 
land and succeeded in getting decrees. 
The land, however, continued to be recorded 
in the revenue papers in the names of de- 
fendants Nos.8to 14 as the change brought 
about by the decrees was not given effect 
to in the Record of Rights, In the years 
1905 and 1906 partition proceedings in 
respect of the shamilai lands were com- 
menced. On the roth of September 7906 
the Settlement Revenue assistant, when 
preparing the mode of partition, ordered 
that “in the case of. decrees in accordance 
with the opinion of the Settlement Tahsil- 
dat, the decree-holders shall be given share 
of the shamilat,”” It was further laid down 
by him in the mode of partition that for 
each kanal of khewat land a shareholder 
would be entitled toget 9 marlas, 6 sarsahts 
of the common land. According to this 


calculation 487 kanals rx marlas of the 


Shamilat land were due to defendants Nos. 

T to 4, but only 221 kanals were allotted 

in respect of their share, The plaintiffs, 

who had purchased the shamilat lands 

appertaining to the share of defendants 
Nos. 1 to 4, instituted the suit on the allega- 

tion that, inasmuch as the land of defend- 

ants Nos. I to 4 was recorded in the names 

of defendants Nos. 8 to 14, 266 kanals 

ir marlas of land being the difference 

between 487 kanals, II marlas and 221 

kanals were inclu ded in the shares of defend- 
ants Nos. 8 to 14, and prayed that a decree 
for possession in respect of the said land" 
be passed in their favour against defend- 
ants Nos. 8 to 14. 


Thg suit was resisted on various grounds, 
one of which being that it was not cogniz- 
able by the QC'vil Court, 

The Cbvrt of first instance dismissed the 
suit, holding* that the plaintiffs had mot 
succeeded in proving that 226 kanals 11 
marlas of land claimed by them had been 
allotted to defendants Nos. 8 to 14 and was 
in their possession. ` 

Only one of the plaintiffs, namely, Ho- 
wana Ram, appealed from the whole decree 
and the lower Appellate Court reversed 
the decree in favour of all the plaintiffs. 

Against the appellate decree the present 
^ appeal was preferred by the defendants- 

appellants, impleading the three plaintiffs, 
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Howana Ram, Hem Raj and Gela Ram; 
as respondents. On the 2nd of Decem- 
ber 1919 an app'cat/on was made hy the 
appellants statine that Gela Ram, one of 
the respondents, kad d'ed and prayed for 
the srbstitution of tke names of the heirs 
of Ge'a Ram, Thisapp'cat’on was rranted 
subject to all just exceptions. When the 
second appeal came on for hearing Mr. 
Ram Chand Manchanda, Counsel for the 
respondents, raised a preliminary objection 
to the hearing of the appeal on the gsound 
that Gela Ram had died in October rory 
during the pendency of the appeal before 
the lower Appellate Covrt and, as no appli- 
cation for the substitution of the names of 
his heirs had been made within six months 
from the date of the death of the deceased, 
the appeal must be taken to have abated 
against him and that, inasmvch as the 
decree in favovr of the three plaintiffs 
was a joint decree, the appea! must *be 
held to have abated {n oto, In supoprt 
of this contention Mr, Ram Chand Man- 
chanda cited a large number of rulings in 
which it had been held that, on the failure 
to substitute the names of the heirs of one 
ofthejoint decree-hol ders within six months 
an appeal must abate in its entirety, In 
the view which we are inclined to take of 
the preliminary objection in the present 
case, it is unnecessary to discuss and con- 
sider those rulings. It is admitted that 
Gela Ram had d'ed before the decision of 
the lower Appellate Court and as his legal 
representatives had not been brought on 
the record no decree could have been pass? 
ed qua his share ip the land in dispute. 
Gela Ram or his heirs, therefore, need nct 
have been implea ded as respondents to the 
second appeal preferred in this Covrt. 
The decree of the lower Appellate Court, 
in the eye of the law, was infavorr of Ho- 
wana Ram and Hem Raj alone in respect 
of the shares purchased by them, The 
defendants-appellants were entitled to ques- 
toin the decree in their favour ir second 
appeal without impleading the legal re. 
presentatives of Gela Ram as respondents, 
As, in our opinion, there was no forceinthe 
prelimipary objection" we: disallowed “it 
and proceeded to hear the appeal on the, 

merits. ° edis 
It wasargued on behalf of the defendants- 
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appellants "that the suit “was barred by” 
the provisions of clause (xvn) 


venue Act, XVII of 1887, Sub-section (2) 
providesthata Civil Courtshallnot exercise 
jurisdiction over certain matters, among 
those being “ any question as to the allót- 
ment of land on the partition of an estate:"' 
clause xvni). Now, in this case the 
question raised by the plaintiffs is óne of 
the allotment of land made at the partition - 
of 1968. According to the plaint, 487 
kanals xx marlas ought to have been allotted 
to the share of defendants Nos. I to 4. 
while only 221 kanals were allotted to 
them, It has been contended by the. 
learned Vakil for the plaintiffs-respondents 
that as a question oftitle had been raised 
in this suit it was congizable by a Civil 
Court. It is, however, clear that, so far 
as the title of defendants Nos. 1 to 4 was. 
coneerned, the Revenue Assistant by his 
order dated the roth of September 1906 
recorded in the mode of partition had held 
them to be entitled to share in the shamtlat., 
land. The partition was carried out accord- 
ing to the instructions contained in the 
mode of partition and 221 Aanals wereallot- 
ted to the shares of defendants Nos. I to 4. 


The learned Vakil has further contended 
that, inasmuch asa deficiency in the share 


of defendants Nos. r to 4 had occurred" jp 


owing to the fact that the khewat land 
belonging to them nad' been recorded in 
1878 in the names of defendants Nos, 8 to 
14, it must be taken tnat the Revenue Court- 
had not given effect to the right and title 
of defendants*Nos. T to 4 and that, thére:' 
fore, that question of title can now be' 
agitated in a Civil Court, There would 
have been some force in the contentions 
of the learned Vakil if the rig ht® of def ənd- 
ants Nos. Ir to 4 10 claim a share in the 
shamtlat land on the basis:of the decree 
in their favour had not been recognized 
by the Revenue Officer, As alrea dy stated, 
the tight and title of defendants wos: T 
to 4 were admitted and they were allotted 
a shatein the shamdlat land, but, for reasons 
into which a Civi] Court cannot investigate, 
they were allotted only 221 Banals, ln our 
opinion the question raised id this suit was 
a question of the nature contemplated by 
clause (xvin) of sub-section (2) of section 


* 
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of sub- - 
section (2)'of section 158 of the Land Re ' 
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158 of tbe Punjab Land Revenue Act, XVIL- 
of. 1887, and the sulit. was not cognizable. 
by a Civil Court. |. oe A NM 

"We, accordingly accept, the appeal :and;- 
setting aside the decree. of the lower Ap-; 
pellate Court, restore that of the Hirst. Cor rt- 
thorgh on a different ground. The result, 
is that the suit will stand dismissed with. 
costs in all: Courts. |. . un 

Z. X... |^ v Appeal accepted. . 

- PATNA HIGH COURT. . 
APPEALS FROM ORIGINAL ORDERS Nos. 3, 
. 262, 108, 109, ITO, III, WITH Crvir E 
REVgSION NO. 425 OF 1922. 
July 28, 1923. i 
Present:— Justice’ Sir Jwala Prased, KT, 

E and Mr. Justice Ross. e 

“Tikali DAMODAR NARAIN SING 

: — PETITIONER-—ÁPPELLANT 

' VEYSUS 
' GANGA: RAM MARWARI— Oprositr : 

. ^ PARTY—RESPONDENT. ; 

. Flecedver, appointment: of — Equitab!e execution— 
—Ghatwall tenure—Ghatwal, tnterest.of, nature of. - 

‘In an execution proceedings against a Ghatwali 
tenure a Receiver can be appointed to receive 
the surplus rent and profits, other than the sum ear- 
marked for the payment of Chaukidari, Sardars 
and Government dues, for the benefit of the un- 
secured creditors. [p. ro, col. 2.] 

The surplus profits of a Ghatwali tenure collected 

uring the lifetime of the Ghatwal are his 
personal property and are thus liable to be taken 

aug of a decree passed against him, [p. 
10; col. I. 

“Keshabati Koert v. Mohan Chandra M ondal, 
I4 Ind. Cas, 227; 39 C. roro; r6 C. W. N. 802 
and Kustoova Koomart v. Benoderam Sein, 4 W. 
R. Mis. 5, referred to. < 

When the appointment of a Receiver is sought 
by way of equitable execution, the property over. 
which he can be appointed is more resfricted It 
must be shown not only that the properi& over 
which the appointment is required is capable of 
assignment, though this. is essential, it must also 
be shown, except in cases of fraudulent conduct on 
the part of the judgment-debtor Or other ver 
special circumstances, that legal execution is im- 
possible owing to some impediment arising from 
the character in law of the judgment-debtor’s in- 
terest., (p. 9, col 2.] : E 

(Kerr on Receivers, Seventh Editlon, page 233 
quoted.) : 2 

Appeal from a -decision of the. Sub- 


ordinate Judge, Jamtara, dated tke 2nd 
December, 1922. : 
. Messrs, Hasan Imam, 
Roy end 5."C. Majumdar, for the Appellant. 
` Messrs. 8. C. Matter, "IN. C. Ghosh and 
S746 Mullick, for’ the“Respondent, - . .! 


‘Narode Chandra 


Vol; 96) i 
DAMODAR NARAIN SINGH P: GANGA RAM; 
* Mr. Naresh. Chandra. Sinha, ...foz - the- 


Receiver. : . 

; Ross, J.—This is a set of six analogous 
Miscellaneous Appeals: No. 262 of 10922 
and 3 and.ro8 to iir of 1923. ` There 
is also an application in revision 
being Civil Revision No. 425 of 1922. 
The appealsand tke application in revision 
are directed against an order of the Sub- 
ordinate Judge, of Jamtara, dated the and 
December 1922, made in Money Execution 
Case No. 12 of 10927 and in certain other 
execution cases vgainst the appellant. 
The following decrees for money were ob- 
tained against the appellant, (P) a decree. 
for RS. 44,570-6-2 by the Maharaja 
Bahadur of Kasimbazar, (2) a decree for 
Rs. 22,422-13-6 by Ganga Ram Marwari, 
(3) a decree for Rs, 2,893-9-6 by Ramdeb 
Maiya, (4) a decree for Rs. 1,479-8-o by 
Hosseni Mian, (5) a decree for Rs. 2,375-1-6 
by Gopi Nath Bhagat, (6) a decree for 
Rs. 3,583-13-3 by Rameswar Marwari, and- 
(7) a decree for Rs. r52-4-6 by Pasupati 
Das. The total amount of these decrees 
is Rs. 77 467-8-5. The judgment-debtor 
appellant is Tikoit Damodar Narain Singh, 
Giitwalof Ghati in the Sonthal Parganas. 
The Commissioner of the ~-Bhagalpur. 
Division, in wl.se jurisdiction the Sonthal 
Parganas lie, in his letter No. 3345R, 
dated the 20th November 1922, having 
sanctioned the attachmentsof the surplus 
profits of the Ghati Ghatwal? Estate and 
rateable distribution of the surplus profit. 
amongst the creditors, the Subordinate 
Judge of Jamatre on the 2nd December 
1922 directed the attachment of the rents 
end profits of the Ghatwal minus the 
necessary outgoings, and the appointment 
of Babu Debendrà Wath Singh, General 
Manager? Wards Estates, Sonthal Parganas, 
as Receiver tf the attached property. 
He further directed the removal of the 
Jikait from the possession and custody of 
te Ghati Ghatwall and thet the same 
should be committed to the mafagement 
of the Receiver. He also directed that 
the Recetver should 2s soon .as possible 
ascertain the profits and necessary outgoings 
and submit to the Court for approval at 
once and subsequently every year an 
estimafe ,of » collection gand .fexpenditure 
including”) pay, of Chawhidars and 
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Sardars, (2) other Government dues, (3) 
other debts due from the Ghatwal for which 
decrees had been passed, including the 
debts for which this attachment is ordered, 
and (4) maintenance of the Chatwal and 
his family. The first two items were 
to be considered as: first charges on the 
estate. Other necessary directions were 
given and it was further ordered that a 
notice should issue on all the Mustajirs of 
the estate intimating that the surplus 
profits had been attached and, direpting 
them not to.pay rent to any one except- 
ing the Receiver ora person authorised 
by him and’making it clear that if they 
made -any payment, henceforth to any 
other person, they would do so at their own 
risk and it would-not be a legal acquittance. 

'The contention on behalf of the appellant 
judgment-debtor is, that a Receiver cannot 
be appointed, inasmuch as the Ghati Ghat- 
wall isa Birbhum Ghatwalt; that the Syb- 
ordinate judge has in effect appointed a 
Receiver in respect of future rents and pro- 
fits and this he was. not competent*to do; 
that the estate does not go as a heritage but 
under the Regulation and that, therefore, 
the debts of the Ghaiwal for the time being 
do not affect the estate. It is further 
contended that if a Receiver is appointed 
that Receiver should be the Tikait himself. 

The form of the order may be open to 
objection. I should have thought that if 
there was a legal remedy open by way of 
attachment a Receiver by way of equit- 
able execution would not be appointed. 
The point of form is, however, immaterial 
because the real question for decision is, 
whether a Receiver can be eppointed or 
not. If a Receiver can be appointed the 
attachment order becomes nugatory. 
“Where the appointment is sought by way 
of equitable execution, the property over 
which a Receiver will be appointed is more 
restricted. It must be shown, not only 
that the property, over which the appoint- 
ment is required, is capable of assignment, 
though this is essential it must “also be 
shown, except in cases of fraudulent 
conduct on the part of the judgment- 
debtor or other very special circumstances, 
that legal execution is inipossible owing 
to some impediment™ arising from the 
character in law, of jthe juu dgtmeut-debtor’s 
interest" (Kerr ° sn Receivers, Seventh 
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Edition, page 133). The learned Counsel 
for the appellant relied ‘on Pirthi Chand 
Laly. Kahkanand Singh (1) as laying 
down that a simple contract creditor has 
no interest in the property ever which he 
seeks the appointment oi a Receiver unless 
he shows that, although he may not havea 
specific charge on the property so as t» 
give him priority, yet he has a tight to 
be. paid out of a particular fund. 
In that case the Court was dealing with 
the appointment of a Receiver pendente 
lue and different considerations arise in 
a case of execution. In dealing with the 
question whether it is just or convenient 
that a Receiver should be appointed, the 
learned Counsel relied on the decisions 
in Holmes v. Millage (2), Edwards v. Picard 
(3), Lucas v. Harms (4) end In re Saun- 
devs, Ex parte Saunders (5). 

^ Now, these are cases of future earnings, 
pefisions and patents. They ate, therefore, 
not strictly applicable to the present case. 
There is authority for the appointment of 
à Receiver in Udoy Kumart Ghatwalin v. 
Har Ram Shaha (6), where it was stated 
thatif the Subordinate Judge hede ppoint- 
ed a Receiver to take charge of the rents 
and profits as they fell due from time to 
time no difficulty would arise; and in 
Keshabati Koer1 v. Mohan Chandra Mondal 
(7). Inthat case it was pointed ont on 
the authority of Kustoora Koomari v. 
Benoderam Sein (8) that the surplus profits 
of a Ghatwall tenure collected during the 
lifetime of* the judgment-debtor are his 
personal property and thus liable to be 
taken in execution. It was further held 
that, while it might be open to question 
whether a Receiver ought to beappointed 
to collect rents and profits that had. not 
accrued at the time of the appointment and 
a merely prohibitory order without a 


: (x) 6x Ind, Cas. 849; 6 P. L. J. 366; 3 P. L. T. 24? 
(1922) Æ. I. R. (Pat.) 318. 
(2) (1893) 1 Q. B. 551; 62 L. J. Q, B. 380; 4 R. 
:332; 68 L. T. 205; 41 W. R. 354; 57 J. P. 551. 
(3) (1909) 2 K. B. 903; 78 L. J. K. B. 1108; IOI 
L T. 416; 25 T, L. R. 815. 
` *(4) (1887) 18 Q. B. D. 127; 56 L. J. Q. B. 15: 55 
"L. T. 658; 35 W. R. 112; 51 J. P. 261. 
Ms (5) (1895) 2 Q. B. 117; 724. T. 695. 
4 (6) 28 C. 483. - l 
«. 47) 14 Ind. Cas. 227; 39,C. roro; 16 C. W. N; 802; 
(8) 4W, R. Mis, 5a wd ; 


INDIAN CASES: | 


[x923 


Receiver might have been open to question’ 
yet the appointment of a Receiver. tə 
receive therents aud profits seemed to De 
en order sanctioned by authority. In 
Rajkeshwar Deo v. Bunsidhur Marwars (9) 
it was held that after deduction of all 
necessary outgoings from the totalrent due 
to the Ghaitwal, the residue being his own 
absolute property, could be attached in 
execution of a personal decree against him. 

The effect of the principles and authori- 
ties stated above would seem to be that 
the rents and profits other than surplus 
being earmarked for the payment of Chau- 
kidars, Sasdlars and Government dues, an 
order may be made that the surplus be 
placed at the disposal of the creditors, 
for there can be no question that the 
creditors are entitled to that- surplus 
in execution of their decrees, and that for 
this purpose a Receiver may be appointed. 
This is what the order passed by the 
learned Subordinate Judge effects and it 
is not open to any fer] objection. Nor 
is there any reason to interfere iu -the 
matter of the person to be appointed 
Receiver, 

The appeals ate dismissed with costs. 

The application in revision is also dis- 
missed, 

Jwala Prasad, J.—1 agree. 

X, H, Appeal dismissed. 

(9) 23 C. 873; 12 Ind. Dec. (N. S.) 580. 

e 





LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2692 OF 1021. 
July 19, 1923. 

Present :—Mzr. Justice Broadway and Mr. 
Justice Moti Sagar. 
IFTIKHAR ALI KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS 


VEYSUS ° 
RISALAT KHAN, Minor, per RASHID 


KHAN—PLAINTIFF, AND SAADAT KHAN, 
alias SADOO—PLAINTIFFS— RESPONDENTS, 

Punjab’ Courts Act (VI of 1918), s. 41 (3)— 
Civil Procedure Code (Act V of 1908), O. XLI; 
v. 22— Appeal, second— Respondent, whether can 
dispute finding ‘on point of custom—Certificate, 
whether necessary. i 

Section 41 (3) of the Punjab Courts Act only 
provides that a second appeal shall not be enter- 
tained on questions relating to custom without 
& cetrificate, and does not in any way prohibit 
8 respondent from agitating a question of custom 
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in answer to the appeal, and from supporting 
the decree on any of the grounds that may have 
been decided against him in the Court below 
under Oo, XLI, r. 22 of the Civil Procedure Code. 
(p. 12, cols, 1 & 2.] 

Second appeal from a decree of the 
District Judge, Karnal, dated the 24th 
August 1927, affirming that of the Senior 
Subordinate . Judge, Rohtak, dated the 
17th May 1916. 

. Lala Jagan Nath, for the Appellant. 

Messrs. Manohar Lal and Shamatr Chand, 


for the Respondents. | 


.JUDGMENT.—On the 15th of November 
IQI5 one Saadat Khan, a Pathay of Gohana, 
sold 413 bighas of land to defendants Nos. 
2, 3 and 4 for Rs. 11,900. The plaintiff 
whois the minor son of Saadat Khan there- 
upon brought this suit for a declaration 
that” the sale was without consideration 
and legal necessity, and that it would not 
affect his reversionary rights atter the 
death of the vendor. It was alleged in the 
plaint that the vendor was a debauchee, 
and tnat he had contracte ja large number 
.of debis for immoral purposes. 'Ihc de- 
fendants repudiated tne claim, and alleged 
that the sale was for necessary purposes. 
A further contention was raised on their 
behalf to the effect that Pathans of the 
Rohtak District had unrestricted powers 
of alienation and that, consequently, tle 
plaintiff had no right to sue. 


* 

The Trial Courtfound necessity estab- 
lished to the extent of Rs. 2,300 only, 
and decreed the plaintiff's suit subject 
to his paying that sum to the defendants- 
vendees. On appeal the learned D’strict 
Tudeg (Mr. Spencer) following Budal v. 
Kirpa Ram (x) held that the onus of 
proving that Saadat Khan had an unres- 
tricted “power of alienation was upon the 
defendants-venndees and that they had 
failed to discharge this onus. He further 
held that full consideration had passed 
and that it had not been shown that the 
money had been taken for or ‘spent on 
jmmoral purposes. No find'ng was arriv- 
ed at on the qrest’on of necessity and the 
suit was eventrally dism‘ssed. 

Ava‘nst this dec’sion a second appeal was 
preferred to the High Corrt,-and in the 

(1) 23 Ind. Cas, 211; 76,P. R. 1914; 148 Pe 
. I R, 1914; 131 P. W. Ry 19k 4 


INDIAN CASES; 


rr 


MeMorandum of eppeal the findings that 


the plaintiff's father was not a debauchee 
and that full consideration had passed were 
challenged. These findings were, however, 
obviously findings of fact, and it was not 
competent to the High Court to go behing 
them, Butas no finding had been arrived 
at on the question of necessity, the High 
Court remanded the case to the lower 
Appellate Court under O. XLI, r. 23, Civil 
Procedure Code, with a direction that a 
definite finding should be arrived.at on 
this question and the case should then be 
disposed of according to law. 

At the hearing of the appeal no objection 
appears to have been taken by the defend- 
ants-vendees im answer to the plaintiff's 
appeal that the finding of the learned 
District Judge on the question of custom 
was erroneous and that Pathans of the 
Rohtak District had unrestricted powers 
of alienation. When the cdse went back 
an application was made to the learned 
District Judge, Mr. Skemp, that the defend- 
ants-vendees should be allowed an oppor- 
tunity to produce further evidence in the 
case on the question of necessity. The 
learned District Judge refused to accede 
to this prayer, and held that, on the record 
as it stood, there was no evidence indicating 
necessity for any part of the expenditure, 
and dismissed the appeal except with re- 
gard to the items of Rs. 2,300 which had 
been found to have been raised for neces- 
sity by the Trial Court and in respect of 
which no objection had been taken by the 
plaintifi on appeal. Against this decision 
the defendants-vendees have preferred a 
second appeal to this Court through Mr, 
Jagan Nath, and we have heard Mr, Manohar 
Lal for the respondents. 


It appears that, before the appeal was 
filed, the defendants-vendees had made an 
application to the District Judge for the 
grant of a certificate under section 41 (3)! 
of the Punjab Courts Act. “This applica- 
tion was refused on the ground thit there 
was no question of custom involved in the 
case, and because no such question bad been 
decided by the Court, Against this refusal 
to granta certificate the defendants-vendees 
have also filed an application fer revision ins 
this Court in which it has been contended 


. that the certifictte has been refused on 
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insu ficient grounds, and that the learned 
District Judge has erroneously refused to 
exercise jurisdiction which lay vestedin him 
under the law. Mr, Jagan Nath's argu- 
ment is, that the order of remand made by 
this Court on the 20th of June 1921 was 
not limited in its scope and that, inasmuch 
as the remand had been ordered under 
O. XLI, r. 23 and not under r. 25 of the 
Civil Procedure Code, it had the effect 
of opening up the whole case for a fresh 
decision. He further contends that, inas- 
much as the learned District Judge had 
given no separate finding of his own on the 
question of custom, he should be taken 
to have adopted the finding of his prede- 
cessor, Mr, Spencer, in regard to it, and 
that he is wrong in holding thatthere was 
no question of custom involved in this 
appeal, With this contention we are un- 
ablg to agre® In our opinion the order 
of remand is very clear iu its terms and 
does not admit of any doubt whatsoever. 
The fintlings relating to the character of 
the vendor and to the passing of the con- 
sideration were clearly findings of fact 
and could not be impugned in second ap- 
peal. No objection was raised by tbe. 
defen datits-vendees as to the correctness 
of the District, Judge’s decision on the ques- 
tion of custom in reply to the plaintiff's 
appeal which they were fully competent 
to take under O. XLI, r. 22 of the Civil 
Procedure Code, and the only question 
on which a,remand could be ordered and 
was, as a matter of.fact, ordered was as 
to whether the sale had or had not been 
made for necessity,. It was not competent 
to the learned District Judge to go into 
any other question except that of neces- 
sity, and he was right in our op/nion in 
folding that there was no questior®of custom 
involved in this case on which a certificate 
cduld be granted. It is-argued that the de- 
fendants-vendees could not agitdtethe ques- 
tion of custom in answer to the plaintiff's 


' appeal without a certificate under section 


47803) ofthe Punjab Courts Act, We do 
not think that this contention is sound. 
Segtion 41 (3)*of the Punjab" Courts Act 
only “provides that an appeal shall not be 
emtertained on "questions relating to custom 
without.a certificate, and¥does*not in any 


way prohibit a responderit from agitating : 


* 
. 
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a question of custom in answer to the 
appeal, and from supporting the decree 
on any of the grounds that may have been 
dec ded against him in the Court below 
under O. XLI, r. 22 of the Civil Procedure 
Code. We, therefore, hold thet, inasmuch 
as the defendants-vendees failed to raise 
this question at the time when the order 
of remand was made, they must be taken 
to have waived it, In these c‘rcumstances, 
LLere can be no doubt that the learned 
District Judge was right in refusing to grant 
the certificate, and we decline to inter- 
fere. We dismiss the patition with costs. 

On the question of necessity it has been 
urged by Mr. Tagan Nath that his clients 
should have been given an opportunity 
to produce further evidence, and that the 
learned District Judge was wrong in holding 
otherwise, Having regard to the grotinds 
of appeal taken by the defendants-vendees 
in their memorandum of appeal to the 
District Judge, we do not think that this 
contention is sound and we refuse to enter- 
tain it, The learned District Judge, after 
a full consideration of the evidence op the 
tecord, has found that no necessity has been 
established, and we cannot go behind this 
‘nding in second appeal. | 

The result is that the appeal fails and 
is"dismissed with costs. 

Z, Ke4 Appeal dismissed, 


^ 





ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEALS Nos. 68, AND 69 
OF IO2I. 
November 9, 1922. E as 
Present:—Sit Grimwood Mears, KT., | 
. Chief Justice, and Mr. Justice Stuart. ` 
RAM PRASAD AND ANQTHER— 
PYLAINTIFFS—-APPELLANIS 
Ver sts 
SUMER NATH PANDE AND OTHERS— 
DEFENDANTS—RESPONDENTS, 
Jurtediction of Couvts—Occupancy tenant-—Sult 
for declaration of. ownership in trees on holding— 
Suit, whether cognizable Ly Civil or Revenue Court. 
A suit in which the plaintiff asks for a declara- 
tion that he is the owner of certain trees stand- 
ing on his land which he holds as an occupancy 
tenant, but does not ask for any dcclaration as 
Sei tenancy, is cognizable only by a Civil 
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. Letters Patent Appealfrom a judgment of 
Mr, Justice Walsh, confirming a decree of 
the First Additional Subordinate Judge, 
. Ghazipur, 

' Pandit Uma Sanker Bajpar, for the 

Appellants. | 

Munshi Hartoans Sahal, for the Respon- 
dents. 

" JUDGMENT.—'Tte facts of the suit, out 
of which this appeal arises, are these. The 

laintif, Ganpat Pande, institutea a suit, 
in the Court of the Munsif of Muhemmad- 
abad, on the allegation thet he was the 

Owner and posssessor of a certain grove 


in the village Chak Rakam All. He. 


stated that quring the year 1916 the 
defendants had erected a shed in the 
grove for the purpose of their residence 
while plague was reging in the village 
and that, owing to the kindling of fires 
by the cetenaants dangerousiy near the 
trees, some five trees in his grove had 
been partly burnt down, and that, sub- 
sequently, the good wood of these trees, 
which had been left intact by ihe fire, 
had been appropriated by the defendants. 
‘He süed accordingty for the following re- 
lief (we take this from the translation of 
his plaint):— 

^ Thet his right may be established, 
and it may be declared that the five. burnt 
trees in grove No. 57/3, comprising 8 bis- 
was 4 dhurs, together with other trees in 
‘Chak Raham Ali, Pargana Muhammadabad, 
have been possessea by tke plaintiff from 
of old, a.d that the defendants may be 

rohibited from offering any obstructior 
in future; (2) that Rs. 30, price of the 
wood appropriated by the defendants, and 
(3) Rs. 120 on acccount of damages for 
the tees burnt, may be awitded against 
the defendants." |, 

The defendants replied, in effect, that 
they welethe zemindays of the village, 
that the plaintiff had never been in poss- 
ession of the grove in question,, ana 
that he was entitled to nothing. They 
took other pleas. i 
y"ifhe learned Munsif came to the con- 
clusion that the defendants.: were the 
. gemindars of the village, that'the plaint- 
iff had rights as a grove-holder in the 
grove inquestion, that the defendents had 
taken away wood valued at RS. 30 after 
“the fie, but that they were not respon" 
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sible for the  conflegraiion. Be further 
found that the area of the grove was less 
than the arca stated in the plaint. He 
then ordered that “the plaintiff's claim 
fora declaration concerning 5 biswas 
and 12 dhurs oi grove-land be decreeq and 
itis hereby declared that 5 biswas 12 
dhurs of the grove-land, No 57/3, belongs 
to the plaintif as tenant." He awaraea 
him Rs. 30 damages only. It will be 
noted that the learned Munsif gave the plaint- 
iff, by way of declaration, not what he 
asked but something uifferent, and, owing 
to this fact, the plaintiff has been put 
to considerable subsequent inconvenience, 
for, when the cefe:.dants appealed to the 
Additional’ Subordinate Jucge, the first 
plea that wastaken wasthatthe suit was a 
‘suit for a declaration as to the nature of 
‘a tenancy, which could only be cgecideg 
‘bya Rent Court under section 95 of Local 
Act II of 1901. The learned, Subordinate 
‘Judge accepted the plea: and dismissed 
the suit. His view? was upheld by a 
learned Judge of thisiCourt. 

It was not, however, brought to the 
notice of the lower Áppellate Court, or the 
learned Judge of this Court, that the plaint- 
iff had never asked for a declaration as 
to the nature of a tenancy. He asked for 
something very different—for a declara- 
tion as to his possession of certain trees. 
"We do not accept the viewAthat the Civil 
‘Court had no jurisdiction to try this 
matier. We take the view that only a 
Civil Court could have decided this matter, 
‘which in no way’ turned upon the title of 
ihe plaintif to the land upon which the 
trees stood. ‘True, he had stated that he 
Was a grove-holder, end in fhe course of 
the proceedings it had been laid down 
almost in so Many words that he was 
an occupancy tenant, but he never 
asked in "his plaint for any aeclatation 
as to s tenancy and it was not, in 
any way, necessory to grant him one. 

As tLe lower Appellate Court dismiss- 
ed the suit on a preliminary paint and 
did not decide the ‘questions of fact, it 
is necessary either to remit the case to 
the Courts below for the determination 
of finding of fact or. to determine them 
ourselves under the provisions of section 
103 of the Code of Civil Procedure, There® 
has been. untorturate delay, and this come 
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paratively petty matter has already been 
before the Courts for six years, It is 
unnecessary to give any additional reason 
why we prefer to determine the 
question of fact ourselves, It is within 
gur power to do so, as the evidence 
on the record is sufficient for the pur- 
pose. We find that the plaintiff was 
in undisputed possession ang enjoyment 
immediately prior to the occurrence, of all 
the trees standing on an area of 5 bis- 
was and 12 dhurs im plot No. 57/3, in 
the village of Chak Raham Ali, and that 
those trees include the five trees which 
were partly burnt ana the unburnt wood 
of which wasappropriated by the Cefen- 
dants. We find that no one has got 


any right to interfere with his posses- 


sion without showing a supetior title, 
which has so far not bcen established. 
We accordingly grant him e declaration 
that the five burnt trees in the 5 biswas 
12 dhurs of No. 57/3 in Chak Raham Ali, 
together with other trees standing thereon, 
have been possessed by him from of old 


-and that the defenaants ate not at liberty 


to interfere with his possession of the 
same in future, and we further award him 
Rs. 30 damages as against the defen- 
dants. Wedirect that the costs of the 
parties be entered in the decree in so far 
as the Trial" Court is concerned, as ordered 
by the ‘Trial Court, « nd that the defendants 
pay their own costs ana the costs of the 
plaintiff in all other Courts. This is the 
Whole of the relief which we grant. This 


order governs Appeals Nos. 08 and 69, 
of 1921. 


W.C. A. & N. H. Appeal allowed. 


' LAHORE HIGH COURT. 
CIVIL REVISION PETITION NO. I4I OF 
Ta 1023. 
. May 23,1923. .. 
Preseni;—Mz. Justice Moti Sagar. 
SURJIT SINGH—PLAINTIEF—F ETITIONER 
| "  * Yersus 
LIEUTENANT COLONEL C. J. TORRIE— 
" DESENDANTI—RESPONDENT. 
- Adeislion Aci (1X of 1908), Sake d, Arl: 164— 


e 
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Application to set aside ex parte decvee—Limtia- 
iion, commencement of—Court, power of, to extend 
limttation—Cwil Procedure Code (Aci V of 
1908), s, 11s—Hevision—Frrov of law, whether 
justifies tnievference. 
JA Court has no jurisdiction to. enlarge the 
limitation provided by Art. 164 of Schedule I to 
the Limitation Act for an application to set aside 
an ex parte decree. [p. 15, col. 1] 

Abdoot Hoosein v Esmailji Abdoo Hooseina 
6 Ind. Cas. 901; 12 Bom. L. K. 462; Tara Sankar 
Ghose v.' Nasaruddi, 29 Ind. Cas. 476; x9 C. W. 
N. 970; 22 C. L. J. 589, relied on. : 

The words in Art. 164 of Schedule I to the 
limitation Act "when the summons was not duly 
served” refer to the summons issued for the first 
hearing of the suit and where there has been due. 
service of such summons, the mere fart that the 
defendant has not received notice of an adjourned 
hearing eo a cause limitation for an applica- 
tion to set aside an ex parte decree, to run, 
from the date on which the defendant became 
e of the decree having been passed. [p. 15, 
col. 2,] | 

Lai Devi v. Amar Nath, 
P. L. R. (L.) 128, followed, 

A mere error of law is not necessarily an irre- 


57 Ind, Cas. 15; 2 U. 
e 


gularity and is not an exercise by a Court of a 


jurisdiction not vested in it by law so as to entitle 
the person aggrieved to apply to the High Court 
for revision. |p.15,CcOL 1... , | & 25 
Amir Hassan Khan wv. Sheo Baksh Singh, 
11 C. 6 at p. 7; 111. A, 237; 4 Sar. P. C. J. 559; 
Rafique and Jackson's P. C. No. 83; 5 Ind. De. 
(N. 8.) 760 (P. C); Balakrishna Udayar v. Vasu- 
deva Atyar, 40 Ind. Cas. 650; 40 M. 793; 15 A. 
L. J. 645; 2 P. L. W. 101; 33 M, L. J. 69; 26 C. L. 
J. 143; 19 Bom. L.R. 715; (1917) M. W. N. 628;, 
o L. W. 501; 22 C. W. N, 5o; x1. Bur. L, T. 48; 
41.A.261 (P.C.); Tara Sankar Ghose v. Nasarud- 
i, 29 Ind, Cas. 476; 19 C. W. N. 970; 22 C. L. J. 
589 and Sunder Singh v. Doru Shankar, 20 A, 78; 
A. W. N. (1897), 168; 9 Ind. Dec. (N. 8.) 409, 
relied on. mE ; 
Petition for revision of an order of the 
Senior Subordinate Judge, Rawalpindi, 
dated the I4th August 1922, reversing 
that of the Munsif, First Class, Rawalpindi, 


dated the 17th June 1922. l 
Lala Gobind Ram Kharma, 
Petitioner. . 
Mr, Axis Ahmad, for the Respogdent. 


fôr the 


JUDGMENT.—The facts of -the case 
which have given rise to this epplicatidn 
for revision are given in ample detail in 
the judgment of the learned Senior Sub- 
ordinate Judge , and it is not necessary 


to repeat, them here at length. Briefly 


stated, they are as follows:— _ 
On the 27th of Pebruery 1922 the pirint- 
iff obtained an ex parte decree for Rs. 420 


against the defendants from the- Coutt 
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of the Munsif at Rawalpindi. This de 
Cree was put into, execution and the whole 
of the decretalg amount with costs , was 
deducted from tue pey of Colonel Torrie, 
one of the judgment-debtors, on the 6th of 
May 1922. Ontnex7th ot May 1922 Colonel 
Torrie made an application to set aside 
the decree under O. LA, r. 13 of the Civil 
Procedure Code, alleging tnat he had come 
to know of tne existence of this decree 
on tne 9th of May 1922 only and that 
he was not to blame for his absence on 
the 11th of bebruary 1922 which was the 
date originally fixed tor the hearing of 
the case in tne Court passing the decree. 
‘Lhis application was rejected by tue Munsit 
on tne r7tn of June 1922. On #pperl the 
learned Senior Subordinate Judge reversed 
the decision ot tue Munsif and set aside 
tne ex parte decree, nolding tuat the rith 
ot Fepriary 1922, tne date on which the 
defendant absented himseit, must be con- 
Sidered tor all intents and purposes to be 
a noiday and tuat as no tiesu notice was 
given to tne derendant ot tne date ot ine 
hearing, his appilcation to set aside the 
ex parte decree must be considered io be 
within time. 


I confess I find it very difficult io under- 
Stand tne process of reasoning by which 
the learned Senior Subordinate Judge has 
arrived at tuis decision. lt is not denied 
that tne service of summons, had been 
effected upon tne deiendant and that he 
had notice of the date iixed ier tne nearing 
of tae case. Asa matter ot tect, it is aule, ed 
that ne did attend tne Court on tne 11th 
of February 1922 at about 10 o'clock, 
but lett tne Court after an nour or so when 
he found that tne Judge nad not turned 
up. Noe steps were subsequently taken 
by him to find out as to what had happened 
to his case, and the case was finally de- 
creeed | ex" arie on the 27th of „February 
1922. ‘he irth of Þebruary 1922 ob- 
viously was nota holiday;anditisimpossible 
to understand how in tuis particular 
case tne Court came to hold otnerwise, 
The period of limitation prescribed 
by Art, 164 of tne Indian lamitaticn 
Act for an application by a detendant 
for an order to set aside a decree pussed 
ex parie is tnitty days trom the date oi 
the decree, or, wnere, the summons was 
not duly served, when the ‘applicant 
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has knowledge of the decree. In the pre- 
sent case there can be no question that 
the summons was duly served, and the 
period of limitation must, therefore, be 
reckoned from the date of the decree und 
not from the date when the applicant 
had knowledge of the decree. "Tiere is 
ample authority tor holding that a Court 
has no discretion to enlarge the thirty 
days provided by this Article, vide Abdool 
Hoosen v. Esmatlj, Abdool Hoosen (1), 
Tara Sankar Ghose v, Nasarudd. (2) 
In Lal Devi v. Amar Nath (3) it wes keld 
by Mi. Justice Chevis that the words in 
Art. 164 “when the summons was nct 
duly served’’ refer‘o the summons given 
for the first hearing of the suit and that 
where there has been due service ot such 
summons; the mere fact that the defendant 
has uct received notice ot an ad,ourned 
hearing will not c.use limitation to 1un 
from the date on which the detendant 
become aware of the decree Heving been 
passed. In my opinion the detendant 
was bound to make his application «itlin 
thirty days from the date of the déctee, 
and it was not competent to the Court 
to extend the time upon any ground ex- 
cept that of fraud which, however, was 
not alleged in the present case. The appli- 
cation was clearly barred by limitation 
and ought to have been dismissed. 

he question, however, is whether | 
can interfere on the revision side with the 
order pessed by the Court below. There 
is ample authority for holding that a mere 
error of law is not necessarily andllegatity 
andis not an exercise by a Court ota juris- 
diction not vested in it by law so as to en- 
title the person aggrievéd to apply for 
revision, vide Amir Hassan Khan v. 
Sheo Baksh Singh (4), Balakrishna 
Udayar v. Vasudeva Aiyar (3), Tara Sankar 


[T 

1) 6 Ind, Cas. 901; r2 Bom. I; R. 462. 
. E 29 Ind. Cas. 476; 19 C. W, N: 970; 22, C. 
L. j. 589. © 

) 57 Ind. Cas. 15; 2 U. P. L. R. (L.)_I28. 

4) 1x C, 6at p. 7; i1 1. A. 2373 4 Sar. P. C. 
J. 559; Rafique and Jackson's P, C.,No. 83; 5 
ind. Dec. (N. S.) 760 (P. C. 

(5) 40 Ind. Cas. 650; 40 M, 793; 15 A. L. J. 
645; 2 P. L. W. 101; 33 M. L. J. 69; 26 AL. J. 
143; 19 Bom; L. R. 715; (1917) M’ W. N. 628; 6 
L. W. 501;22 C. W. N. 5oj ix Bure L, T. 48; 
44 Ti Ai 201 (P. C) . 9 oʻn 
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Ghose v. Nasaruddt (2) and Sundar Singh 
v. Dora Shankar (6). I am, therefore, 
reluctantly compelled to reject this ap- 
plication and to told that, though tke 
order of the Court below upon the applica- 
tion to set aside the ex parie decree, which 
was, on the face of it, barred by limitation, 
is erroneous in law, it is not open to this 
Court to interfere in the exercise of its 
revisional jurisdiction under section 115 
of the Civil Procedure Code. 

I dismiss the application, but having 
regard to the peculiar circumstances of 
the case I decline to order any .costs to 
the respondent. 

Z, £. Application dismissed. 

. (6) 20 A. 78; A. W. N. (1897) 168;.9 Ind. Dec. 
(N. S.) 409. ] 


. LAHORE HIGH COURT. 
‘ SECOND CIVIL APPEAL NO. 534 OF 1923. ° 
| June I9, 1923. 
Present-—Mr. Justice Harrison, 
NAND SINGH--DEFENDANT—APPELLANT 
Ue/ Sus 
‘Mahant RTAP DAS—PLAINTIFF AND 
.BANOTHER —DEFENDANT— RESPONDENTS. 
| Transfer of Property Act (IV of 1882), s. ro, 
applicability : of, to Punjab— Absolute vestriction 
on alienations, aing A of. 
Section 10 of the Transfer7of Property Act 
embodies an equitable principle which applies 
to the Pifujab. i . 
A condition imposing an absolute restriction 
in;perpetuity on every sort of alienation for any 
DD ‘by a donee is void and unenforceable 
under section ro of the Transfer-of Property 
-Act. . pn . 
- Second appeal from ,a' decree of the 
District Judge, Ludhiana, dated- the 3oth 
November 1922, reversing that of the 
Munsif, First Class, Ludhiana, dated the 
28th June 1922. ` k dit 
. Mr. Dev Raj Sawhney, tor the Appellant. 
D». Nand Lal, for the Respondents. : 
JUDGM'ZNT.—Dasondhi and. othêrs were 
originally shown as tenants-at-will of a 
large area of land under Mahant Partap 
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and to allow their names to be entered as 
full owners subject to a condition which lie 
imposed that they were to be absolutely 
debarred frommaking any sort of alienation. 
The other portion was given-up to the 
Mahant.’ In spite of the condition, the 
defendants in this case mortgaged the land. 
The Mahant sued for a declaration that the 
morigage-deed was null and void and was 
given a decree by the District Judge. 

On second appeal it is contended that 
section ro of the Transfer of Property 
Act renders the condition a dead leiter 
and that the Mahant cannot enforce it. 
‘The only question is, whether section Io 
embodies a principle which should be 
applied t$ the Punjab. It cannot, I think, 
be seriously contended that the rule there 
laid down does not embody 2 principle, 
nor can it be shown that it is not a sound 
and equitable principle. The District Judge 
has taken the view that, because alienaticns 
are restricted under the Customary Lew 
of the Punjab, such or similar restirctions 
should be recognized in spite of anything 
contained in the Transfer of Property Act. 
This, however, is not quite the point. Alien- 
ations are no doubt restricted under the 
Customary Law so far as ancestral land 
is concerned, but they are nut absolutely 
forbidden end under cert.in circumstances 
alienations cre valid and good. The con: 
dition here imposed was an absolute 
restriction in perpetuity on every, sort of 
alienation fog any purpose by the donees 
of the land, and the fect that <gricul- 
turists ¿s a whole are restricted by certain 
definite rules from disposing of their ances; 
tral lend is no reason why an absolute 
bar of this sort should be recognized and 
enforced. I find that section ro embodies 
an equitable principle which applies to the 
Punje b. o: 

I, therefore accept the appeal and dis- 
miss the’ plaintiffs suit. e Under the cir- 
cumstances, I leave the parties to bear their 
own costs. ims 


z K, Appeal accepted. | 


“Das. A dispute arose between them and 
on appeal from an order refusing to make 
* a mutation in their favour, the Mahant to Ea " os 
agreed to telinquish a portion of the land st ee Me 


" . 
. , * 
€ . e 
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PATNA HIGH COURT. 
MISCELLANEOUS CRIMINAL, Case NO. 17 
OF 1023. 
May 2, 10923. 
Present:— Justice Sir John Brckg, Kr, 
P. H. METCALRE—PETITIONER 


UETSMuS 


W. J. WATSON—OpposttE PARTY. 

Criminal Procedure Code (dct V of E 
SS. 177, 526— Penal Code (Act XLV of 1860), 
S. 417—Cheating by cheque—Cheque delivered at 
one place—Letter received at another place— Juris- 
diction to try offence— High Court, power of, 
to direct where trial should take place. 

Accused, residing and carrying 
at Gaya, gave a cheque to the "complainant, 
which was dishonoured by the Bank in Calcutta 
on presentation. Correspondence then took 
place between the parties, and the crucial letter 
which indicated that the complainant had-been 
cheated was received by him at Buxar., He filed 
a complaint.against the accused for cheating 
at Btxar: i 

Held, (1) that the Buxar Courts had jurisdic- 
tion to enquire into and try the offence; 

Reg. v. Rogers, (1878) 3 Q. B. D. 28; 47 L J. 
M. C. 11; 37 L. T. 473; 26 W. R. 61; 14 Cox C. C, 
22, relied on. 

(2) that the High Court, however, had po- 
wer to direct that the trial should take place at 
Buxar or Gaya; . 


on business 


(3) that the right and proper course to adopt 
was to direct that the accused should stand: his 
. trial at Gaya, where he resided and where the 
prosecution could have been initiated rather 
than that he should go to Buxar possibly on more 
occasions than one to answer the charge. 

Mr. S. P. Varma, for the Petitioner. 

JUDGMENT.—This is 4 miscellaneous 
crim nal app.ieatiom relative to the Venue 
of the hearing of a charge which has been 
made against the applicant of an offence 
against the provisions of section 417 
of tha Penal Code. The appicant's 
petition sets out three grounds upon 
which he asks that his trial Should 
not take place at Baxar, where it has 
been instituted before the Sub-Divisional 
Officer, buteat Gaya. l 

The only point which has now been 
placed before me for serious considera- 
tion is as to whether the trial ought to 
take piace at Gaya and not at Buxar. It 
was suggested, iņ the first place, that no 
offence had been committedand that the pro~ 
ceedings instituted by the Sub-Divisional 
Officer at Buxat should be quashed, I 
have pointed ont, however, that I cannot, 


at this'stage of the proceedings, form any. 37 In T. 473 
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- this Court to direct that a trial 


/ 


confident view as to whether or not any 
offence had been committed. ‘This part 
of the application was,  thereofore, not 
pressed. 

It was then argued by the learned Cou nsel 
who &ppearedfor the applicant that, under 
the circumstances of this case, there was no 
jurisd'ctionin the Court of the Sub-Division- 
al Officer at Buxar to try this case. I 
do not think it is necessary to enter in 
any great detail into the facts of the case. 
It is suffic ent to say that the complain- 
ant charges the accused with having 
caeated him over a cheque. his cheque 
was said to have been given by the actused 


to the complainant in part payment for 


a business which the accused purchased 
for a considerable sum of Money from 
the complainant and another gentleman. 
The cheque on presentati On was not paid 
by the Bank, and, as a result of certain 
correspondence which passed ^ between 
the complainant and the accused, this 
charge has been framed. It is pointed 
out by the learned Vakil who ‘appears 
for the complainant that the crucial letter 
by which, for the first time, the complaigant 
was clearly led to realise that there had 
been an intention to cheat on the part of 
the accused was received by him at Buxar; 
and I think that, on the autlfority of Reg. 
v. Rogers (1), it is quite clear that there 
was jurisdiction in this case to try the 
accused at Buxar. However, apart from 


that question, I think that it is necessary 


for me to give the matter other considera- 
tions. There is ample power vested in 
Should 
take piace in one or anothér district, In 
this particular case it seems to me that 
it was certainly open for the prosecution 
to have been init ated either in Gaya or 
in Baxar,*or, I am inclined to think, in 


. Caleutta also. The complainant has a 


business at Buxar, but the accused carries 
on his business, which is that, I pather, 
of a Rice Mill, at Gaya. In his applica- 
tion the applicant says that it would suit 


-the convenience of most persons concerned 


if the trial should take placeat Gaya, Now, 
co far as this trial is concerned, I hæve 


28; 47 L? J. M. C. ir 


3 0. B. D. 
W. 61; 14 Cox C, C. 22, 
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no great. detail as to the -class-or number 
of witnesses whom it will be necessary 
“to call. Itis pointed out that it matters 
very little really whether the Bank witness 
-or witnesses who may have to come from 
.Caleatta have to travel. to Buxar or to 
Gaya; and it appears to me that the prin- 
cipal question here.is as to whether it is 
right and proper that this applicant (the 
accused) should have to 20 over to Buxar 
"in order to stand his trial, possibly having 
to go there on more than one occasion, 
or whether the prosecutor who is putting 
the law into motion should go to Gaya 
„where the accused person resides, I think 
. that, on the whole, it is right and proper 
that the latter course should be adopted, 
I think that it is only fair that this accused 
parson should stand his trial at the p'ace 
` where he res‘des and at the p'ace where 
certainly the prosecution could have been 
 in,Hated. Tħecase therefore, will be trans- 
‘ferred from the S.b-Dvis‘onal Officer 
of Buxar to the District Magistrate of 
Gaya for disposal, 


Z. E. Case transferred, 


LAHORE HIGH COURT. 

CRIZIN,L REVISION NO. 748 -F 1922. 

June 16, 1923. 

Present: —Sir Snadi Lal, Krt., Chief Justice, 
SANTA SINGH. — ACCUSED — PETITIONER 

VEYSUS 

EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss, 
88, 435, 439—Aitachment of Apoperty—Order 
refusing to release property— Revision. 

. An order under section 88 of the Criminal Pro- 
cedure Code refusing to release certain property 
from attachment is a proceeding within the nean. 

ing of section 435 of the Code, and is subject to 

the revisional jursdiction of the High Court. 

[p. 19, col. 2.] 

Tiam Din v. King-Emperor, 9 P. R. I908 Cr 
. 49 P. W, R. 1908 Cr.; 8 Cr. L. J. 260, followed. 
e Case reported by the Sessions 
Gurdaspur, with his 
e. April 1323. i 
< FACTS.*-One Amar Singh is suspected 
of murder, He.is ebstonding and, in pro- 


No. 257 of 4th 
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Judge, ` 


` [1923 
ceedings under sections 87 end 88, Crimi- 
nal Procedure Code, against him, certain 
property hzs been attached as lis, 'The 
application of his father Santa Singh 
objecting to the attachment of the property 
on the ground that the property is his 
and not Amar Singh s has “been rejected 
by Chandhti Pir Muhammad exercising 
the powers of a Magistrate of the- rst Class 
in the Gurdaspur District, by order deted . 
oth March 1923. 

GROUNDS.—Amar Singh, son of Santa 
Singh, is suspected of murdering his own 
nepuew Fauja Singa, son of Lal Singh. 
He is absconding. Chaudhri Pir Muham- 
mad, Magigtrate rst Class, has taken pro- 
ceedings against Amar Singh absconder, 
under sections 87, 88, Criminal Procedure 
Code. Some grain, utensils and cattle 
have been attacued as property of Amar 
Singh, absconder. Santa Singh, father of 
Amar Singh, objected against tLis attack- 


ment contending tuat tLe property attack- 


ed belonged to him and not to his absccnding 
son Amar Singn,and tust it was attac ed 
frum his possession, Ine Magistrate dis- 
allowed this objection and made the follow- 
ing remarks in his order disallowing the 
objection :—“ The absconder was the son 
of the applicant and nearly ail his work 


. was done by him (Amar Singh), so there 


is no reason why he should not be Leld 
owner of any property. The applicant 
was ordered to summon his Lambardar 
because the feal facts could have been 


_ ascertained from this reliable witness, but 


he refused to produce him. ‘This act of 
his clearly shows that he wants to bide tLe 
real facts, I reject his application as the 
evidence produced by him is interested 
and unreliable.’ "a 

Santa Singh is anold man. Amar Singh, 
absconder,is his unmarried son and Amer 
Singh had been residing with his father. 
He had no land of his own. We may take 
it taat he assisted his father in work, But 
tnis does not mean that his father's property 
becime lis property. He was a dependant 
of the father. He worked with the fatler 
and got his bread and clothing, etc., from 
the fatuer. Tuere is absolutely nothing 
to show that he had any share or interest 
in the father’s property or that he had any 
separate property of Lis own. If a fatler 
is old, his property does not, for that reason, 
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Become the’ property of his depend:nt son 
living with him. T.e father was nct 
bound to produce tue Lambardar'as his 
| witness as ordered by the Magistrate. 
A Magistrate is not empowered to order 
that a party should produce a certain 
witness and that, in default, the party shall 
lose his cise. ‘ne applicant probably had 
good reasons for not producing tue Lam- 
bardar as nis witness. Tue Court could nave 
summoned the Lambardar as a Court wit- 
ness Or the prosecution could have sent 
up the Lambardar as a Crown witness. 

Tae order of the lower Couzt is not good 
in law, It cannot fasten upon a party 
a certain witness who would not obviously 
support the party and it cannot assume 
that a dependant son is owner of the house- 
hold property whicn belongs to the father— 
the head of the house. Tne old age of 
the father cannot deprive him of his prop- 
erty even though he may have acquired 
it through the labours of lis son wuo is 
dependant on nim and wao owns no separate 
property. ~ 

Saca proceedings cin be referred to ihe 
Hign Court under sections 435, 438, 439, 
Crimini] Procedure Code. llam Dim. v. 
King-Emperor (1) is an autaority in suppczt 
of tais view. Tais nas not so fur been 
overruled, a contrary opinion w.:ic, May 
have been expressed in some judgment not 
printed in any autuorised publication cin- 
not be sud to have overruled [lam Din 
v. King Emperor (x). Yn any case, this is 
a point waich can be decided by the High 
Court itself, ; 

The orders of the Magistrate are not 
good in law and should not be allowed to 
stand. I accordingly refer the case under 
section 438, Criminal-Procedure Code, for 
orders of*the High Court under.section 439, 
Criminal Protedure Code, 

ORDER.— For the reasons recorded by 
the learned Sessions Judge, lam of opinion 
that tne property, which has been attacued, 
belongs, not to the absconding Amar Singh, 
but to hisfatuer Santa Singh. Thae question, 
however, is, wnetner tne High’ Court c^n 
interfere with an order passed by a Magis- 
trate refusing to release the property from 
attachmeat. In Ham Din v. Kêng- Em petor 
(x) a Tivision Beach of the Punjab Cuief 
© (i), 9 P. R. 1908 Cry 29. PP, W, R. 1908 Cry 8 
Cr. I. J. 260. Zr 
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| Court held that an order under section 88 


uf tie Code of Crimin.1 Procedure is a 
proceeding within the meaning of section 
435, and is subject to the revisional jurts- 
diction of the High Court. Iam not aware 
of any judgment which expressly dissents 
from tais view and, accordingly, I accept 
the application for revision and direct 
tiat tie property be released from attach- 
ment. 


Z, K, Application accepted.. 


NAGPUR JUDICIAL COMMISSIONERS 
COURT. . * 
CRIMINAI, REVISION NO. 128 OF 1923. 
June 25, 1923. 

Present :—Mr. Hallifax, A. J.*C. 
SHEIKH MUNIR-—APPLICANT 
YENSUS 
EMPEROR—NON-ÅPPLICAN I. 

C. P. Exc ss Act (II of 1915), s. 43, e (£)— 
Manufacture of Mahua — spirii——Possession of 
materials for manufacture —Offences, whether distinct 
—Criminal Procedure Code ( Act V ey 1898), s. 55. 

The offence of manufacture of Mahua spirit 
necessarily includes that of possession of materials 
for the manufacture of the same and the two 
offences of manufacture and possession cannot 
be called “distinct” for the purpose of section 35 
of the Criminal Procedure Code. : 

Queen- Esnpress v. Bhawa Sardar, x Bom, L. R. 
344, followed, 


Criminal revision of the judgment and 
Sentence by the City Magistrate, Nagpur, 
datelthe 23rd May 1923, in a summary 


trial in Criminal Case No. 6) of 1923. 


Mc. G. ka Pradhan, fot the Applicant. , 


ORDER.—Certain apparatus for the dis- 
tillation of spirit was found in the house 
of the applicant and some paris of it 
were found to contain fermented Mahua 
aud Mahua spirit which was not of Govern: 
ment maaufacture. These fa.ts establish 
that he was in possession of apparatus 
for the manufacture of  Mahua spirit, 
which is an eXeisable article, and also that ® 
he had manutactured that artitle. He has 
been convicted of the offence of manufactur- 
ing an excisable article, mentioned 
in clause (a) of section 34 of the C. P. Excise 
e e 
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, Act, 13915 and aiso of the offence of poss- 


éssing. mátérials for such manufacture, 
; mentioned in clar'se (f) of the same sec- 
tion. Tor each offence he has been sen- 
,teiced to rigorous imprisonment for six 
Weeks, with àn express order that the 
two periods of imprisonment shall not be 
p pou Be 3 " 
...(2) For the applicant it is contended 
that the offence of imanufac'ure néces- 
sarily «includes that of possession, 
and the two offences canuot be 
called ‘‘ distinct ’’ for the purposes of 
section 35 of the Criminal Procedure Code. 
The proposition appears to be sound, and 
was ph jn by Parsons and Ranade, 
JJ-, in Queen-Empress v. Bhawa Sardar 
(1) apparently as almost self evident. The 
possession of distilliag apparatus is in its 
essence io offence but merely evidence 


of *he offence of illicit distillation, but ' 


it is such strong evidence and further 
evidence is so often, difficult to procure 
tbat the. possession has beea made itself 
an offence. "But to pass separate sen- 
tences for the two offences islike passing 
separate  setitences for assdult, causing 


húrt, causing grievous hurt and murder- 


on: a man who killed another. < 
(3. Bat-Ido hot conceive it to be my 
duty ih revision, whatever it may be in 
'appéal, to. Set rig ht merely formal illegali- 
ties which do not result! in injustice. 
‘The: Magistrate obviously considered the 
single offeace committed to be deserving 
of rigorous'' liiprisoimient for — twélve 
weeks, but he made the mistake of 
calling it twé distinct: offences, both of 
which certainly had been committed though 
they’ were not distinct, 4nd of recording 


half. the sentence as passed for each. of: 


them: The differenceis entirély of words 
and uot of substance. In such cases the 
proper Course 15 to pass the full san 
‘appropriate to the facts found pe 
for eagh of the offences which those facts 
aré held to constitute and to add an 
‘order that the periods of tkose sentences 
shall. be concurrent. If.that had been 
one "here the result would have been 
„tbe same, and, ia my opi.ion, I am not 
only not bound io-intarfere in revision 
for. the purpose of reducing thé sentence 


which: was, in: the “opinion of the 
ELES om., L. Re 344. . '* 
- e ° e 


INDIAN 


“50. 


CASZS.. ` (1923 


Magistrate, appropriate to the facts of 

the case merely because 9 wrong form 

of words has been used in passing it, 

but I am bouud to refrain from doing 

The application for revision is 

rejected; — g 
Applicahon rejected, 
G. R. D, & N. H, NEP 


e : 
LAHORE HIGH COURT. 
CRIMINAL Revision PETITION NO. 798 . 
i OF 1923. 
June I5, 1923. 
Present-—Mr. Justice Moti Sagat.* ,. 
ABDUL--ACCUSED—PETITIONER 


' versus 
. GHULAM MUHAMMAD —COMPLAINANT 
— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), 
s. 517— Disposal of property—Order, when to be 
made-—Procedure. ; 

Under the provisions of section 517 of 'the 
Criminal Procedure Code an order for the disposal 
of property regarding which an offence has been 
committed can only be made upon the ‘conclusion 
of an enquiry or trial beforé a Criminal Court, 
and not on the application of a person subsequent- 
ly made by him to the Court after the conclusion 
of the trial. [p. 21, col. r.] , 
` Criminal petition, under sections 435, 430, 
Criminal Procedure Code, for revision of the 
order of the Sessions Judge, Sailkot, dated 
the 14th -November 1922, affirming that 
of the Magistrate, First Class, Sialkot, 
dated the 29th August. 1922; O o7 
- Maulvi Imam Din, for the Petitioner, 

- Mr. -Bahar Lal, for the RéSpondent. _ | 

JUDGMENT.—The orders of the Courts 
below in this case ate cleaily illegal and 
must ‘be. set aside. AA 

The facts are. briefly these: —A bullock 
belonging to one Ghulam Muhamad went 
astray, ‘and it was subséquently traced 
to the possession of the present petitioner 
Abdul. A-repoit was made to the Police, 
nd: Abdul was consequently chalaned 
under section 411 of the Indian Penal Code 
for receiving stole property knowing it 
to be stolen’ property. Abdul’s. detetice 
was that hé had purchased the bullock in 
good aith from one Lal Din for Rs. 100 
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and that he did not know that it was stolen 
property. The Court found that this was 
so and acquitted Abdul of the offence with 
which he was charged. With regerd to 
the owneiship of the bullock, lowever, 
the Court did not pass any orders and 
held thet as it had been recovered from 
the possession of the accused who had 
honestly acquired p ssession thereof, it 
should continve to remain in his possession. 
The accused was accordingly called upon 
ta furnish security in the sum of Rs. 400 
in respect of the bullock, and he was ordered 
to keep possession thereof. Subsequently, 
Lal Din, from whom the bullock was al- 
leged to have been purchased by Abdul, 
was also chalaned under section 414 of 
the Indien Penal Code, but acquitted. 
Then an applicelion wes made to Mr. 
Balwant Singh, Magistrate, whe had tried 
ihe case of Lal Din, that tle bullock be- 
longed to the complainant Glulam Mihum- 
mad and that Abdul should be called upcn 
to deliver possession of the same to 
him. 'Ihe Magistrate held that the bullock 
belonged to the complainant, that it had 
been criminally misappropriated and then 
soid to Abdul by Lal Din or by some other 
person who was responsible for its criminal 
misappropriation. Possession of the bullcck 
was accordingly ordered to be made over 
to Ghulam Muhammad, compiainant. A 
revision against this order was filed in 
the Court of the Sessiong Judge but dis- 
missed. 

It appears to me that the learned Ses- 
sions Judge has entirely overlooked the 
provisions of section 517 of the Code of 
Criminal Procedure under which an order 
for the disposal of the property regard- 
ing which an offence has been committed 
can only Be made, upon tle conclusion 
ofanenquiry or a trial before any Criminal 
Court; and not on tle application cf a 
person subsequently meade by him to the 


H 


Court after the conclusion of tke trial. 


In the present case no orders having been 
passed by the Court in respect of the dis- 
posal of the bullock on the conclusion 
of the trial of Abdul, the Court had no 
jutisdiction to pass orders at any subse- 
quent time directing delivery of prop- 
erty- to the complainant. The com- 
pleinant certainly -has his remedy by 
means of a Civil suit, but tifl such. suit 
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is instituted and decided the bullock 
must remain in possession of the peti- 
tioner. 

I accept the revision gand set aside 
the orders of the Courts below directing 
delivery of tle bullock to the. complain- 
ant Ghulam Muhammad. 
| Z.K. Petition accepted. 


RANGOON BIGH COURT. 
CRIMINAL REVISION NO. 174 B OM 1923, 
April 7, 1923. | 
Preseni;—Mr. Justice Heald. 
EMPEROR— PETITIONER 
VEYSHS 
NGA SEIN PO—RESPONDENT. 


Procedure—Separate trials— Concurrent sentences, 
legality of——Penal Coce (Act XL V of 1860), s. 73 
—Sohtary confinement, concurrent sentences of, in 
separate trials, whether legai—Cumulative sentence 
of solitary confinement, legality of. 

Where an accused person is convicted at 
separgte trials and is sentenced to undergo im. 
prisonment in each the sentences cannot be 
ordered to run concurrentiy. fp. 22, col, 2.] 

Queen-Empress v. Nga Kaing, 1 U.B.R. 
(1807-1901) 247, followed. ‘ 

Under section 73 of the Penal Cede solitary 
confinement must be a portion of the substantive 
sentence of rigorous imprisonment, and where the 
substantive sentenees are two periods of rigorous 
imprisonment including solitary confinement, it 
is illega: to direct that the periods of rigorous 
imprisoument should run consecutively, but that 
bones ofsolitary confinement be concurrent. [p. 22," 
col. 2.] 

- A cumulative sentence of solitary confinement 
is eontrary to the intention of section 73 of the 
Pena. Code. [p.22,c0l.2.] |. 

King-Emperoy v. San E, 4 L. B. R. 147; 7 Cr. 
L. J. 445 and Queen- Empress v. Po Taing, P. J. 
596, followed. ` 

Reference made by tke District Magis- 
trate, Meiktila, in his Criminal Revision 
No. 124 of 1923. h . 

REFERENCE.— The Superintendent of 
the Jail at Myingyan has pointea fit 
that the person convitted in this 
case, Nga Seif Poj., is already undere 


e 
LÀ A * 


22 
EMPEROR V; NGA SEIN PO; 


going a sentence of three months’ 
_ confinement, and that the sentence passed in 
this case, of three years’ Tig ot ous impr son- 
ment of which two months i is to be in soli- 
tary confinement is illegal: ‘This appears to 
be cotrect. From a reference to the pre- 
vious conviction statement, Upper Burma 
Judicial Criminal.No. 88, filed in the pro- 
ceedings Nga S.in Po was convicted by the 
Additional Magistrate, Kyaukse, in his 
Cases Nos. 3° and/4 of 1922, under sections 


380 and 406 of the Indian Penal Code 
and sentenced ‘to suffer two years 
rigorous imprisocment of which three 


mouths is to be undergone in solitaty con- 
finement. The imposition of a further sen- 
tence of two months’ solitary confinement, 
^ making a sentence of five months’ solitary 
confinementir all,is contrary to the Law as 
expounded in the case of Queen-Empress v. 
Nga Kaling (1) andis, therefore, illegal. Un- 
der the -provisiofis ` of section: 438, Criminal 
Procedure Code, this case will be submit- 
ted for, the orders of. the High Court and 
with the: fecommendation that the sentence 
of two months’ solitary confinement be 
set asile, 


. JUDGMENT.—In Criminal Trial No. 3 


‘of 1922 of the Additional Magistrate, 
‘Kyaukse, the accused was sentenced to 
two years’ Tigorous imprisonment with 
‘three months” solitary confinement for an 
‘offence under section 380 of the Indian 
“Penal Code. 

-In Criminal Regular Trial No. 4 of 
1922 of the. same Magistrate the same 
‘accused was sentenced to two years’ rigo- 
‘Tous imprisonment with three months’ 
.solitary confinement for an oflerce under 
section 406 of the Code. 

The Magistrate ordered that the sertence 
"ein Trial No. 3 should begin on the expiry 
‘of that in Trial No. 4, butthat the solitary 
"confinement in both cases should run con- 
‘currently. 

. In. Criminal Regular Trial No. 79 of 1922 
af the Segict Magistrate, Meiktila, the same 
"accused was sentenced to three years” ri- 
‘gotous imprisonment with two months’ 
solitary confinement for another offence 
under section 389 of the Code. "The sen- 
‘tence in that case has been confirmed 
‘By. the Sessions Judge. on appeal, but the 


à (1).1-U. B. R. (1897«x9o1) 247. 
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Jail Authorities have reported: that: akeh 
with the earlier sentence: of. sdlitary cor- 
finement ` passed “by the ^ Additional 
Magistrate, KyauÉse, it contravenes. the- 
provisions of section 73 of the Indian 
Penal Code. -- 

‘The District Magistrate - “has aaa 
ly reportéd the case to this Court under 
the provisions ot section 438 of tbe Code 
of Criminal! Procedure. 

It is clear: that there has been a series 
of mistakes: Sentences passed. in. separate ` 
trials cannot be ordered to run concurrent- 
ly—see King-Emperor v. San E (2) and this 
fact has been brought to the notice of 
Magistrates in epara?raphs 325 of the Lower 
‘Burma Courts Manual and 403 of the Upper 
-Burma Courts Manual, but the Additional 
Magistrate, Kyaukse, has nevertheless order 
ed the sentence of solitary confinement 
in the two sepatate cases to Tun concurrent- 
ly. His order was illegal, and its only 
‘logical result would be to reduce the sen- 
tence in the secord case by three months, 
which was ‘certainly: ot what he: intended. 
It was also wrong for another reason. 
"Under section 73, solitary confinement 
must be a portion of the substantial sentence 
of rigorous imprisonment, and if the sub- 
stantial sentences are to be. consecutive 
the periods of solitary confinement cannot 
possibly be concurrent. 

The Senior Magistrate, Meiktila, was wrong 
in ordering solitapy confinement as part 
of the sentence passed by him. It has been 
laid down in the cases of Queen Empress 
"v. Po Thaing (3) iv Lower Burma and in 
Queen-Empress v. Nga Kaing (t) in 


. Upper Burma, that, cumulative. sentences 


of solitary — confir ement. ate contrary to 
the intention of section 73 of the Indian 
Penal Code and the attention of Magistrates 
has been drawn to that view of the law 
in patacraph* 288 of the Lower Burma 
Courts Manual, andin paragraphs 362 of 


. the Upper Burma Courts Manual. 


lentirely agree with that view and 


‘accotdingly I set aside the sentence of two 
‘months’ solitary confinement passed by 


the Senicr Magistrate, Meiktila, in his 
Criminal Regular Trial No. 79 of 1922. 


(2) 4 In B. R. 1471.7 Cr: Ta J. 445. 
R P. J. 596. i : ; . d : 
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"I will deal separately with the orders 
pissed by the Additional Magistrate, 
Kyaukse. 
be Senlence set aside. 
CWC A, & N, H. 


LAHORE HIGH COURT. 
- CRIMINAL REVISION PETITION No, 1091 
d OFIO22. | 
. . November 17, 1022. 
[UO Persent:—Mr. Justice Zafar Ali. 
NABI BAKHSH—CompLarnant —- 
` . PETITIONER 
zi E Versus 
| Y. EMPEROR . DONE: 
Z. IB RAHIM accuse |^ BA NGANG, 
^ Criminal Procedure Code ( Act V of 1898), 


` $. 259—Warrant case— Absence of complainant: 


— Procedure— Adjourument—- Costs, 


liability „. of 
complainant to p 


ay. - 
‘A Magistrate is bound to proceed with the trial. 


of a nou-compoundable warrant case’ after the 


framing of the charge and to conclude it, regard- ` 


less of the fact whether the complainant: does 
or does not attend. After the framing of a charge 
in such. a case, the position of the complainant 
is reduced to that of. a witness, and he cannot be 
órdered to pay. the costs of an adjournment 
qccasioned by his failure to attend on any particular 
date ‘of hearing. 


; Petition, under section 439, Criminal Pro- 


cedure Code, for revision o: 

the Additional Sessions Judge, 
at Sialkot, dated the 25th May 
affirming that of the Magistrate, Fist 
Class, Gujranwala, dated the 26th indi 

22, 

Me. Anant Ram, f or the Petitioner. 

‘ Qhaudhti Rakmat Elahi, for the Accused, 
and Batu S. C. Chatterji, for the 
Government Advocate, for the  Respond- 
ent. 


 JUDGMENT.—'The facts are as below;— 

. In a case started om complaint, a 
chat ge under section 406, Indfan Penal 
Code, having been. framed against the 
accused, he re-called ‘the prosecution 
wiinesses for further cross-examination 
on the date fixed for the witnesses to 
attend for tLat purpose. TLe con jlainant 
sent a telegram from Bombay stating thst 


an order of 
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Gujranwála: 
1922, 


X 


he would not appear on tkat date. The 


case was adjourned but the complainant 


was again unable to attend, and this 
time the Magistrate ‘ordered that he 
should pay Rs. .50 to accused as costs 
of the adjournment, He applies for 
revision of this order and it is argued 
on his behalf that after framing a charge 
in a warrant-case ‘cognizable by the 
Police; it was. incmubent on the Magis- 
trate to continue the proceedings, and 
that for this purpose if complainant failed 
to altend, the only proper course fot 
the Magistrate ‘to adopt was to procure - 
his attendence by issuing a wairant of © 
arrest against him ii necessary, but that 


the complainant was no! bound to attend - . 


after the accused had been put on bis. 
defence or after .a' charge bad been 

framed against him. ‘There seems to pe 
no flaw in this argument as it is based 
on section 259, Criminal .Procedure Code. 
It is clear that in a warrant-case of 
the kind. in question, as ihe Magistrate 
is bound : to proceed. with it. after 
framing a charge against the accused . 
and to finish the trial, and as the. 

complainant cannot either compound the . 
offence or withiraw the complaint, he 
is not bound to attend the Court in his 
capacity of complainant though he may | 
be bound anc can be compelled to attend . 
as a witness. As his position at the said. 
stage of the trial is reduced to that of a. 
witness; he could not be ordefed to pay . 
costs of an adjournment. I am, there- 
fore, of opinion that the qráer of the. 
Magisirate cannot be upheld. Accord- 
ingly, I accept this petition and set aside 
the order. The ‘costs, if already deposit- 
ed in Court, will Le refunded. 


Z. Ke Petition accepted. 
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oo. PATNA HIGH COURT. 
CRIMINAL REVISION NO. 130 OF 1923. 
May 2, 1923. 

Present !—Justice Sir John Buckaill, KY. 

DURGANAND OJHA—PETITIONER 

VEI SUS í 
HIRANAND OJHA— OPPOSITE PARTY. 
Criminal Procedure Code {Act V of 1898), 
sS. 145, 146, proceedings under—Fossession de- 
Hoered under decree of Civil. Court, effect of—Magis- 
rate, dwiy of. uu 
In a proceeding under section 145 of the Crimi- 
nal Procedure Code the Magistrate is bound to 
give effect to a Civil Court decree under which 
possession of the property in dispute has been 
recently given to one of the patties to the dispute. 


Criminal revision from an order of the 
Deputy Magistrate, Palamau, dated the 
20th December 1920. 

JUDGMENT.—This was an application 
made in criminel  revisional jurisdiction. 
It asks that an order of the Deputy Megis- 
trate of Palamau made on the 20th Decem- 
ber last? by which certain property in dis- 
pute between the applicant and other 
parties was attached under the provisions 
of section 146 of the Code of Criminal 
Procedure should be varied. The dis- 
pute was a very complicated one, that is 
to say, it related to several plots of land 
and to trees which were on these plots 
of land and, as the Magistrate says, to the 
right to take lac from those trees. How- 
ever, the Magistrate has dealt with the 
matter as one relating to possession. Now, 
the present application only relates to a 
particular plot No. 178. Some little time 
ago, the patties to these proceedings had 
been in joint possession of the whole of the 
property, but there was a partition suit, 
and the Commissioner who was appointed 
to divide the property drew* up a very 
lengthy report which it is undcubtedly 
difficult to understand by a casual perusal 
and which the Deputy Magistrate ad- 
miitedjy found extremely vague. The 
Commisisioner had difficulty in dividing 
up the trees. He adopted two schemes 
for doing so;in certain instances, ke, 
when dividing up a plot into two halves, 
gave to each of the parties all tle trees 
which were on the half of the land wlich 
he silotted to each, in otLer cases wl.ere 
it was not possible to “divide tle lend so 
that the trees were approximately equal, 
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he took a numerical count of trees on 
other pieces of land and allocated some 
of those trees to one or the other party. 
A careful examination of the Commis- 
Sloner’s report shows that plot No. 178 


‘was divided into two portions and the 


trees on each portion were all given to the 
person to whom each portion of land was 
allotted. In the case of plot No. 178 
it was divided into two portions called 
178 A-end 178-B. Plot No. 178-A with all 
the trees on it was allotted to the applicant 
here and plot No. 178-B with all tLe trees 
on it was allotted to the opposite party. 
After the @ommissioner had filed his re- 
port which was aécepted by the Court, 
a decree was issued by the Court embcdying 
the report of the Commissioner and in ihe 
terms of the report; and after this decree 
had been pronounced in the early pert 
of last year, the applicant received delivery 
of possession. Now, the Deputy Magis- 
trate has not followed clearly the course 
of what has taken place. 
understand the real position with regard 
to plot No. 178. and in consequence he 
took no notice whatever of the delivery 
of possession which had so recently 
before taker place in favour of the applicant 
here with regard to plot No. 178. I tlink 
that if he had h«d the matter of this plot 
clearly explained to him he could not 
but have followed the Civil Court decree. 
In fact, he would be acting irregularly 
and contrary to his jurisdiction if he had 
not given effect to such a Civil Court decree, 
This application is only made with regard 
to plot No. 178-A which is part of the cld 
plot No. r78. With regard to the rest 
of the other plots with which the proceed- 
ings beforethe Depn!y  Mogistrate were 
concerned, no application has been made 
to me. Urder these circumstances, I think 
that it is here necessary for me to interfere 
and io set aside the order of the Deputy 
Magistrate of Pelameu dated tle 2oth 
December last in so far as it relates 
to plot No.178-A. The Receiver aprointed 
under the. order will also be discharged 
so far as this plot No. 178-A is concerned. 
Z. K, ` Order set aside. 


He could not : 
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. . LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 1109 OF 
; 1022. 
| November I7, 1922. 
Present;—Mr. Justice Zafar Al. 
SHAMAS-UD-DIN--COMPLAINANT 
— PETITIONER 
: UY Sus 
RAM DVAL SINGH AND OTHERS— 
. ACCUSED— RESPONDENTS. 

Criminal Procedure Code {Act 
ss. 4 (b), 107, 112, 203-~Application under s. 107, 
whether complaini—Summary dismissal— Inherent 
power of Magistrate. : 

An application under section 167 of the Crimi- 


nal Procedure Code does not fall withithe defini-. 


tion of a “complaint " under section 4 (A) of the 
Criminal Procedüre Code, and section 203 -of the 
Code -has, therefore, no applicability to such an 
application. But every Magistrate possesses the 
inherent*power of refusing an application which 
he finds to be groundless, and in the case of an 
application under section 107 of the Criminal 
Procedure Code, if a Magistrate is satisfied, after 
making an enguiry himself or through some other 
agency that tle apprehension of a breach of the 
peace complained of does not exist, he need not 
make an order under section 112 of the Code and 
must dismiss the application. 


Petition, under section 439, Criminal 
Procedure Codé, for revision of an order 
of the District Magistrate, Rohtak, dated. 
the. 20th March 1922, affirming that of 
the Magistrate, First Class, Sonepat, Dis- 
trict Rohtak, dated the 13th December 


1921. 
"un P. N. Roadon, for MreB. D. Kureshi, 
for the Petitioner. | 
Mr. Gullu Ram, tor the Respondents. 
JUDGMENT.— The petitioner's applica- 
tion under section r07, Criminal Proce- 
dure Code having been dismissed by a 
Magistrate of the First Class, he applied 
to the District Magistrate to have the 
order of, the Magistrdte revised on the 
ground that, an application under section 
107, Criminal Procedure Code, could not 
be dismissed under section 203 of that 
Code aad that the Magistrate erred in 
dismissing it without taking evidence. 
The District Magistrate arrived at the 
conclusion that section 203. was applic- 
able and tbat no injustice was dene to 
the complainant. oa the merits because 
the application had been referred to the 
Tahsildar for inquiry and .wds dismissed 
on his report based on .@ full. enquiry 
that the application was groundless and 
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that there was ao apprehension’ of ; 4. 
breach of the peace. The applicant now 
appears in this Court and. it is. urged 


on his. behalf .that the application could 


not be dismissed without taking the 
evidence. that he wanted to produce in 
support of it. go E pm IE 

There can be no doubt. that’ an applica- 
tion under section 107, Criminal Procedure 
Code, does not fall within the defirition 
of “complaint” and, therefore, obviously, 
section 203 does Rot apply. to it, but every 
Magistrate possesses the inherent power 
of refusing an application which te finds 
to be groundless, andin the: case of an. 
application — under: section 107 if he 
is satisfied after making an enquiry 
himse or through some other agency 
that the apprehension of a breach of 
the peace complained of does not exist, 
he need not make an order under secticn 
112 and must refuse the application. 

Further, there is nothing on the recofd 
to show that the petitioaer was not given 
an opportunity to produce evidence pe'ore 
the Tahsildar or that he asked the 
Magistrate for an opportunity’ to produce 
RES evidence but was not allowed to 
0 SQ. 

-Fotall the above reasons I reject this 
petition. 

2E, 


( 


Petition rejected. 


ae, F 
- PATNA HIGH COURT, 
CRIMINAL REVISION PETITION NO. 451 
R OF 1923. l 
| August 27, 1923. 
- Present:— Mr. Justice Foster. 
SONDI SINGH. AND OTHERS— 2ND PARTY 
—~-PETITIONERS 
| ; VEYSUS ` " 
Sri GOVIND SINGH AND ANOTHER— 
IST PARTY-—OPPOSITE PARTY. 
Criminal Procedure Code (Act. V of 1895), 
ss. I45, 350, 360—Proceeding under s. 1I45— 
Power of Magistrate to vely on evidence taken by 
his predecessor — Eevidence not read. over. — I Yregu- 
lavity, whether fatal. ` | . 
. In a proceeding under section? 145, Criminal 
Procedure. ode, the Magistrate is within his. 
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jurisdiction to decide the case upon the evidence 
partly recorded by his predecessor and partly 
by himself even thou zh one of the parties demands 
a de novo hearing. 

Where evidence is not read overt in accordance 
with section 360 of the Criminal Procedure Code, 
it cannot be held to be an irregularity to support 
the proposition that the Magistrate had decided 
the case on no evidence at all. 

Guru Churn Sen v. Kali Nath Dass Biswas, 
23 W. R. 62 Cr, distinguished, 

Criminal revision from an order of the 
Magistrate, st Class, Barh, dated the 
21st June 1923. 

Messrs. P. E. Lal and G. C. Pal, for the 
Petitioners. 

Messrs. S. P. Varma and N. N. Sinha, 
for the Opposite Party. 

: JUDGMENT.—The parties to this 
dispute each claimed the Janu which is 
the subject-matter of tle proceedings 


under section 145 of the Criminal Proced-: 


ure Code as tenants of certain of the 
co-sharers of the village. The Sub-Divi- 
si§nal Magistrate has awarded possession 
to the rst party. | 
-I am moved on behalf of the 2nd 
party to set aside the order of the Sub- 
Divisional Magistrate on three grounds. 
.. The first groundis that, as appearsin the 
judgment itself, the Sub-Divisional Magis- 
trate who decided the case had heard only 
some of the witnesses for the 2nd party 
and none of the witnesses for the tst party, 
their evidence having been recorded by his 
predecessor. The Sub-Divisional Magis- 
trate took up the case in this condition 
on the 5th June 1923, whereupon the 
and party Applied that the case should be 
heard de novo, the application prrporting 
to be one made under the first proviso 
to section 350 of the Criminal Procedure 
Code. It has been urged at great length 
here that section 350 of the Code empowers 
parties to proceedings under stclion 145 
of the Code to claim a de novo hearing 
when the Second Magistrate commences 
his proceedings. 

Now, there is no doubt in my mind after 
. perusing the authorities cited on behalf 
of the petitioners that section 350 does 
apply in part to proceedings under section 
148 of the Code. It applies in so far 
as it p ovides tht "whenever any Magis- 
tgate, after having heard and recorded the 


whole or any part of the evidence in an 


inquiry, ceases to exercise Jurisdiction there- 
; 4 
e e 
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In, and is succeeded by another Magistrate 
who has and who exercises stch jurisdic 

tion, the Magistrate so succeeding may 
act on the evidence so recorded by his 
Predecessor, or partly recorded by his 
Predecessor and partly recorded by him- 

Self; or he may re-summon tke witnesses 

and re-commence the inquiry." It will 

be noticed that in making this quotation 

from section 350, I have omitted the 

words “or a trial" that follow tke word 

"inquiry" and my reasons are stch as 

I think bear directly upon the question 

now propounded. An enquiry is defined 

in section 4 of the Criminal Procedtre 

Code as including every enquiry other than 

a trial, This definition at once establishes 

an antithesis between “enquiry” and 

“trial.” Now, the proviso which Mr. 

Lal would ask me to apply to this case 

speaks ofa '' trial "andalsoofan "accused," 

Here there is neither trial nor accused, 

It is an inqu'ry in the technical sense of 

the Code and we see that the word ‘in- ` 
quiry? is to be found in tke prescribed 

form of the Magistrate's order given in 

Schedule V of the Code. 

Looking «gain at the section, we cee that 
in the first part which Mr Lal would call 
the operative part the words are “an 
inquiry or a trial," wkereas in tke first - 
proviso the word used is ''trial". Ob- 
viously, itis not opposite to the present 
case to quote the rule that tke operative 
portion of a section should govern its sub- 
sidiary, part. The appl'cable rule of con- 
struction here is expressio unius est exclusio | 
alterius, I hold, therefore, that the Sub- 
Divisional Magistrate was within his juris- 
diction in deciding the case upon the evi- 
dence partly recorded by his predecessor 
and partly by himself even though tke 
and patty demanded a de novo beating. 


The next point taken is, that the 
evidence was not read over in accordance 
with section 360 of the Code. "This ground 
I may mention and the first ground which 
I have already discussed are not to be 
found in the grounds of revision. In 
any case, even if this second point were 
shown to be correct, I should not hold 
it to be sc elt an irregrianty as to syppcrt 
the proposition that tbe Magistrate Lad 
decided the case on no evidence at all, 
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ln^arguing these two points a. . reference 
has beén made. to Guru Churn Sen v. Kali 
Nath Dass, Biswas (1). It is.ind'cative 
ol: : the, „weakness , of the’ petitioners’ . case. 
that he has had resort to a ruling which 
was. passed ‘wher: the" Criminal Procedtre 
Code ^ (Act X. of 3872) was in force. The 
explanatioa to section . 530 of that Act, 
which is quoted in the ruling has no exist- 
ence -in the modern section 145, and in 
fact section I48 of the present Code is 
indirect contradicti on of the terms of that 
explanation, so the tiling is wholly inop-; 
posite and obsolete, 

c Thé- third. point taken need only be 
mentioned briefly. It is urged’ that the 
evidence. has not been considered ahd only 
düoted. I have read the judgment and 
I consider it a carefully detailed: discussion 
of the value of the evidence on both sides. 

- The application. is d’ésmissed. 

A aa n dismissed., 


P. LP. & M.D.J. .. 
o (1) 23. W. R. 62 Cr. 


{ r Barna. Maurri garner 


. LAHORE HIGH COURT. 
t CRIMINAL REVISION PETITION No. 
; OF 1923. TE 
June I, 1923. e 
. Present: — Mr. Justice Moti Sapar, Ei 
EAN WAT, NABH—ACCUSED—PETI- 
5 ; TIONER 
` VEYSUS 
, EMPEROR— RESPONDENT, 
Criminal Procedure Code (Aci V. of 1898), 


s. I18—Ovdev directing furnishing of securiiy— 

Surety, i as to fines of, whether can be de- 

legated. 

- Jt is not competent to a Magistrate who has 
assed an order under section 118 of the Criminal 
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Procedure Code to delegate to another the duty 
of enquiring into the fitness of a surety tender: 
ed by the person against whom the order ig 
made; he should. make such enquiry himself. 

x King- Emperor v. Kaim Khan, 18 P. E. 1906 
Cre dey ue R. 1907; 5 Cr. L. J. 148; 5 P. NS R. 

1907 Cr., followed. 

Petition, i. nder section 439, Cr. n ial Pro- 
cedure Code, for revision of the order of 
the Distr ct Mag' ‘strate, Lahore, dated the 


23rd" February 1923. 


CASES. 27. , 
Mr. Kanhaiya” Lal Gauba, for the. 
Petitioner. 
Lala - Jai» fal. R. B., ~- Government 


Advocate. for the Respondent. 

‘ JUDGMENT.—On. tne 27th; of Septem- 
e 1922 one’ Pandit Kanwal Nabh was 
ordered under section 108 of the. Criminal 
Procedure Code by the District Magistrate. 
of Lahore to furnish a bond of Rs. 2,0co 
with two sureties, who were to be jointly 
and severally responsible ' for the same, 
amotünt, to be of good. behaviotr for a 
period of one year. An applic.tion fcr 
revision against this order was preferred 
to the Sessio:.s Judge but dism'ssed on 
the 22nd of November 1922. ‘Ike peti- 
tioner therevpon furnished two. streties, 
namely, Mr. Miller and Mr. M. A. Kian, 
who agreed to stand sectrity for, him in. 
the sum of Rs. -2,000 eachfor a period. 
of one year.” On the Ioth of kebryary- 
1923 Mr. M. A. Khan made an applieaticn. 
to the Court asking that his secifrity bond. 
may be ‘cancelled. The 
trate cancelled the bond on the-23rd of.. 


February 1923 and ordered’ Kanwal Nabh. 


to produce another surety in place of Mr. 
M. A. Khan. One Ram Piara’ was pro- 
duced as a surety but was not accepted, 


and the petitioner was ramanded to cus- 


tody until such time as he was able to 
produce a better surety. On the same 
day one Bhagwan Das, son.of .Manokar 


Lal, wasprodtced'asasvrety. -TkeDistrict: 


Magistrate ordered that the Superin- 
tendent of Police skovJd Lo!d an inquiry 
into the surety’s suitability as „regards 
his means, and to make a report as early 
as possible. In the meantime, tke peti- 
tioner was ordered to remain tn custody 
under section 123 of the Criminal Pricedtre 
Code. 

Against this order a pet:tion for revi- 
sion’ as been Hledto this Cotrt/and it has 


been contended tkat the order cf 
the learned District Magistrate ordering 
the Superintendent of Police to hold an 


inquiry. into the question’ of Bhagwan 
Das’s suitability asa surety was il legal 
and should be set aside. In my opinicn 
this contention is -well founded and mu:t 
prevail. There is ample authority for holc-, 
ing that it is not competent to a Magis- 


trate who has passed an order Under scc- , 


istrict Magis- 
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tion 118 of the Code of Criminal Procedure 
to delegate toanother the duty of enquiring 
into the sufficiency ofthe security tender- 
ed, but should make such inquiry him- 
self, vide King-Emperor v. Katm Khan 
(1). But it is also clear that till such 
time as a suitable surety is offered, the 
accused must remain in Jail. 

I accordingly accept the application 
to this extent that the order of the learn- 
ed District Magistrate, dated the 23rd 
of February 1923, asking the Superin- 
tepdent of Police to make inquires shall 
be set aside, and the District Magistrate 
shall be directed to make those inquiries 
himself, In the meantime, the accused 
shall remain in eustody. RES 

On the rst of March 1923 the petitioner 
was released on bail by Mr. Justice Mar- 
tineau. ‘The case came u for hearing 
before me on the 25th of May 1923, and 
after the arguments had been heard tke 
Accused “was directed to appear bef re 
me on the Ist of June 1923 to hear orders. 
The petitioner has failed to put in appear- 
anc®, and his Counsel, Mr. Kanhaiya Lal, 
tells me that' he does not know what has 
happened to his client. I order that a 
notice should issue to the petitioner as 
well as to the surety to show cause why 
the bail-bond should not be forfeited. 

Z. E. Order accordingly. 

1) 18 P. R. 1906 Cr. 1 14 P. L. R. 1907; 5 Cr. 
T. J. 148 5 P. W. R. 1907 Ct. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REVISION PETIGION No. 49 
| OF 1923. 
March 8, 1923. 
Preseni— Mr. Justice Walsh and 
Mr. Justice Ryves. 
SEM RAM AND OTHERS—APPLICANTS 
Versus 
EMPEROR —OrPosrrE PARTY, 
Public Gambling Act (III of 1867) as amended 
«y UP. Act lof 1917, SS. 3, 4— Gambling in 
public place—Beiting on price of cotton in market 
e .—Documents relating to, betting, whether implements 


: df gaming. * 
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_ Accused were found in a market-place, which 
was open to the public, betting on the price of 
cotton : 

Held, that they were ‘guilty of gaming in a 
public place within the meaning of the Public 
Gambling Act. 

Documents which cannot be deciphered 
cannot be held to be implements of gaming within 
the meaning of the Public Gambling Act. 

Semble:—Documents containing records and 
memoranda of bets cannot be regarded as imple- 
ments of gaming within the meaning of the Public 
Gambling Act. 

Lachcht Ram v. Emperor, 65 Ind, Cas. 8521 
20 A. L. J. 218; 23 Cr. I. J. 196; (1922) A. I. R. 
(A.) 61, relied on. 


Criminal revision from an order of the 
Sessions Judge,  Moradabad, dated the 
rst November 1922. 

Mr. C? Ross Alston, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT,—I referred this .case to 
a Bench of two Judges mt becafise I had 
doubts as to the propriety of the conviction 
but because of a recent ruling cf this Court 
in Lachcht Ram .v. Emperor (g). 
A point was raised, based on that 
decision, which, although not relevant to 
this case, was argued and it seems to me 
would be argued in every case, practically 
under the Gambling Act in future unless it 
was differentiated. In this case according 
to the evidence, the Sub-Inspector found a 
number of persons collected together 
in a market-plice which was open to tke 
public, that is to say, in a public place 
within the meaning of the Act, betting 
on satia in cotton. There were two forms 
of gambling going on. = 

(1) Persons bet that when the price 
of cotton was received by telegram from 
Bombay the last digit would be what 
they said. If they» gtessed right they 
were paid nine times their stake. If they 
were wrong they paid. 

(2) ‘The other form of gambling was 
buying and selling in differences. 

It has been found that neither party 
in the second form of transactions intended 
to buy or to sell. They simply were betting 
on what would be the price of cotton ac- 
cording to when the telegram arrived from 
Bombay and they won or lost eccording 
to the figure given in the trelegram. So 


(1) 65 Ind. Cas. 852; 20 A. L. J. 218; 23 Cr: 
Is J: 196; (1022) A. I. R; (AJ) 6r. 
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far, if the Svb-Inspector is believed 
01 this point, there cen be no question, it 
seems to us, that these persons vere 
gaming in a public place within the meaning 
-of the Act, es amended by Act I of 10917 


Of the Local Legislature. A difficulty srose ` 


in the case owing to the fact thet ceriein 
documents and telegrams were found 
which could not be deciphered. Te pre- 
suinpiion of the prosecution was that these 
telegrams and documents were connected 
with the gambling. 'Ihe telegram pre- 
. Stmably gave the price in Bombay and 
tle documents were memoranda of bets 
or so-called contracts. However, as the 
prosecution could not decipher these docu- 
ments the Court could not hold that they 
were proved to beimplements of gaming. 
Indeed, according to the decision of this 
Court already referred to at the beginning 


of this judgment, they would not be imple- . 


ments of gaming within the meaning ci 
the Act such as, if found in a house, would 
eniblé a Court to presüme that the house 
was “a common gaming house.” The 
Court, however, hefd that, inasmuch as 
the accused claimed to be doing íegitimate 
büsitess and that these documents were 
connected with that büsiness, it was for 
them to sbow that they were innocent, 
However, we need not press this pcint. 


The propriety of the conviction does not ` 


relly rest on these documents or telegrams. 
"Phe Magistrate certainly believed the evi- 
dence of the Sub-Inspector* and one wit- 
ness who supported him and the Judge 
has not disbelieved them and we think 
in fact that he has believed them, and 
we are not prepared to differ from him. 
The result is that this application fails 
and is rejected. 


Z.K. _Appiscation rejected, 


- 
. . 
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LAHORE HIGH COURT. `` 
CRIMINAL, APPEAL NO. 343 OX 1923. 
June Iz, 1923. 
Preseni—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Lumsden. 
EMPEROR—APPELLANT B 
VESUS ` sh 
KHANUN — Convict — RESPONDENT. ` 
Penal Code (Act XL V of x860), s. 353— Prisons 
Act (IX of 1874), ss. 3, 42-—fudicial lock-up, 
whether prison-— Person in custody, whether ‘pri-~ 
Soner— Assault on constable on duly at judicial 
lock-up— Offence, 

A person committed to custody in pursugnce 
of a warrant or an order of a Court exercising 
criminal jurisdiction, though not convicted, 
is a criminal prisoner within the meaning of 
sub-section (2) of section 3 of the Prisons Act, 
and a place used for the detention of a prisonet 
is a prison within the meaning of the section. 
A judiciallock-up is, therefore, a prison within 
the meaning of that expression as used in the 
Prisons Act. 

A person who communicates or attempts to 
communicate with a prisoner commits an offence 
under section 42 of the Prisons Act A constable 
who is employed to guard alock-up is authoris@d 
to prevent' the comunission of such an offencé, 
and an assault on such a constable by a person 
who attmpts to communicate with a pfisoner 
in the lock-up, - therefore, falls under section 353 ` 
of the Penal Code. 


Appeal from an order of tle Sessions 
Judge, Shahpur, at Sargedha, dated the 
13th December 1922, modifying tlat of 
the-Magistrate, First Class, Sargodha, dated 
the 27th November 1922. 

Kunwar Dalıp Singh, Assistant Legal 
Rememptancer, forthe Appellant. 


JUDGMENT.—The facts which are 
relevant to the question of law involved 
in this appeal lie within a marrow compass. 
On the 7th November 1922 a constable 
named Lutaf was on duty at the judicial 
lock-up situated in Sargodha, and, while 
he was patrolling, the respondent Khanun 
came up and entered into a conversation 
with certain under-trial prisoneis who 
were detained in the fock-up. The cons- 
table prevented the respondent from 
talking with the prisoners. Thereypon the 


"respondent not only abused the constable : 


but also threw his shoe at him. Upon these 
facts the Magistrate convicted Khanun 


‘of an offence under section 353, Indian 
- Penal Code, but on appeal the Sessidns 
' Judge has acquitted. him. of that offence 
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and has convicted him under section 352, 
Indian Penal Code, instead, holding that 
the constable was; not at the time of the 
assault, acting in the discharge of his duty 
as a public servant. 

We find it difficult to follow the judg- 
ment of the learned Sessions Judge. He 
concedes that communication with 
under-trial prisoners “while confined in 
.& prision or outside a  [rison when 
they are in control of an officer belonging 
to the prison” is prohibited; but he thinks 
that a judicial lock-up is not a prison, 
and that a constable, while he is on duty 
at the lock-up, cannot be deemed to be 
a public servant acting in the lawful dis- 
ciarge of his duty as such public servant. 
Now, tae word ''prison" as defined in sec- 
tion 3 (x) of the Prisons Act (IX of 1874) 
means “any Jailor place used permanently 
Or temporarily, under the general or 
special orders of a Local Government, 
for the detention of prisoners, and in- 
cludes all lands and buildings appurtenant 
thereto, but does not include (4) any place 
for the ‘confinement of prisoners who ate 
" exclusively in the custody of the Police 

eee osa It is clear that an 
under-trial prisoner is not a prisoner who 
is exclusively in the custody of the Police, 
and that a judicial lock-up used for the 
detention of under-trial prisoners cannot 
be excluded from the category of a prison ` 
if it otnerwise fulfils the requirements 
of the definition. 

Tne vital question is, whether an under- 
trial prisoner is a prisoner, and that question 
must be answered in the affirmative. A 
„perusal of sub-sections (2), (3) and (4) of 
section 3 måkes it absolutely clear that 
prisoners are divided into two clauses 
(a) civil prisoners; and (b) criminal pri- 
soners; end that tae latter are again sub- 
divided into "convicted criminal prisoners 
and unconvicted criminal prisoners.: 

‘Indeed, Cuapter VI of the Act refers to 
unconvicted criminal prisoners expressly, 
and there can, therefore, be no doubt 
that a criminal prisoner is not necessarily 
one who-has been convicted by a Court 
of Law. A person committed to custody 
.ig pursuance ofa wertant or.an order of a 
“Court: ;exercising _ criminal jurisdiction, 
ethough not convicted, is a criminal pri- 
sioner within ki meaning of sub-secfion 
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(2) of section 3, and a place used for the 
detention of such a prisoner is a DOR 
We must, therefore, held that a judicial 
lock-up is as ‘prison’ within the meaning 
2 that expression used in the Prisons 

GU. 

Now, section 42 of the aforesaid’ Act 
provides that a person, who communicates 
Or attempts to communicate with any 
prisoner. commits an offence punishable 

(with imprisonment or fine. The constable 
who was employed to guard the lock-up, 
was authorised to prevent the commis- 
sion of an offence under section 42, 'and 
he was consequently acting in the law- 
ful diseharge of his duty when he was 
assaulted by the accused. 

The offence committed by the respond- 
ent fulfils all the reqrirements of section 
353, Indian Penal Code, and we accordingly 
accept tue appeal and, setting aside the 
judgment of the Sessions Judge, convict 
the respondent of an offence under section 
353, Indian Penal Code. We, however, 
maintain the sentence ` imposed by the 
learned Judge, because the learned Counsel 
for the Crown admits that the reason 
why the Local Government invoked the 
jutisdiction of this Court was to obtain 
an authoritative pronouncement’ on 
the question of law and not to seek an 
enhancement ofthe sentence. 

Z, K. Appeal ascept:d, +; 


MADRAS HIGH COURT. 
CRIMINALI REVISION Case NO. 128 OF 
1923. 

(CRIMINAL REVISION PETITION NO. 91 OF 
1923.) 

August 13, 1923. 
Present-—~Mr. Just’ce Krishnan. 
KEMBU AMMAL—COMPLAINANT 

— PETITIONER 
versus 
J. RANGANATHAM—-ACCUSED— 
COUNTER-PETITIONER, 


Criminal Procedure Code (Act V of 1898), 


Voie76] 
BHIKA v, EMPEROR, 


, $.^ 488-—Petitiom for maintenance— Offer to main- 
tain children at time of trial —Petition, justi- 
fication for rejection of— Children not looked after 
by fathéy-—M aintenance to be awarded. 
. What gives jurisdiction to the Magistrate to 
„give, and entitles children to get, maintenance 
under section 488, Criminal. Procedure Code, is 
not merely a formal refusal of the father to main- 
tain but also his tleglect to do so. A mere offer 
to give maintenance at the time of trial is not 
a justification to reject an application under 
section 488, Criminal Procedure Code. ' 

If a father takes no steps to look after the 
boarding and lodging of his children and does 
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boy and Rs. 7 (seven) for the girl; this order 
wil have effect from the date of applica- 
tion. Parties will bear costs both her 
and in “the lower Court. 
V. N. V. Order varied, 


not take them into his custody, they should be . . 


awarded maintenance under section 488, Criminal 
' Procedure Code. 


Petition, 


13 


under sections 435 and 43 


of the Code of Crim‘nal Procedure, 1898, . 


and section 107 of the Govergment of 
India, Act, praying the High Court to re- 
‘vise an order of the Court of the Third 
Presidency Magistrate, 
Madras, dated31st Jaauary 1923, in Calen- 
“dar Case No. 21290 of 1922. 
Messrs. K. U. Shama Rao and A. 
S. Natarajan, for the Pettioner.  . 
Mr. N. Rajagopalan, forthe Accused. 
. ORDER.—I think the oraer of the 
Magistrate regarding the children cannot 
_be supported. What entitles the children 
to get maintenance is not merely a formal 
refusal of the children’s father to main- 
“tain but also his neglect to do so. "That 


"gives the Magistrate jurisdiction under. 


section 488 of the Criminal Procedure 
Code to give Maintenance to the children. 
A mere offer to maintain the children at 
. the time of trial is not a justification to 
reject the petition of the children. In 
' this case the father took no steps to see 
‘ that nis son was looked after when the 
head of the boarding- house, where he was, 
reported that he could not belooked after 
any longer in that institution. It was 
' the mother whoreceived the son and looked 
after him. "Thegirl has always been with 
the mother ever since the father and mother 
ceased to live together. The father has 
taken no steps up to this date to get the 
children into his custody and looked after 
them himself. 

In these circamstances, 
Maintenance e 
the children as well. I vary the order 
of the Magistrate on this point and direct 
that the counter-petitioner dg give main- 

. tenance at the rate of Rs. 10 (ten) for the 


George Town, 


I consider that 
should have been given to 


LAHORE HIGH COURT.. . 
CRIMINAL APPEAL NO. 648.OF 1922, 
E. November 6, 1922, : 
Present :— Mr. Justice Scott- Smith 
BHIKA-—-CONVICT— APPELLANT 
. VEPSUS 
EMPEROR-—RESPONDENT, 


Criminal | Procedure Code ( det V of 1898), 
s. 5312— Evidence recorded during absence of accused, 


“when can be used—~ Witness unable to remember 


details of occurrence, whether incapable of giving 
evidence—-Procedure —-Evidence Act (I of 187%), 
s. 159. 

A deposition recorded under section 512 of 
the Criminal Procedure Code can only be given 
in evidence if the deponentis dead, or is incapable 
of giving evidence, or his attendance cannot be 


. procured without an unreasonable amount of 


delay, expense orinconvenience. Where, however, 
& witness whose deposition has been recorded 
under section 512 of the Criminal Procedure Code, 
actually appearsin Court atthetrialof theabscon- 
der and gives evidence, the mere fact. that he is 
unable to remember the details of the occurrence 
does not render him incapable of giving evidence 
within the meaning oi the section, and his pre- 
vious deposition cannot be putin evidence against 
the accused person. The proper procecdure in 
such a case is to read out his previous deposition, 
to the witness under the provisions of section 159 
of the Evidence Act, to refresh his memory, and 
then to ask him whether he remembers the detail 
of the occutrence. E 

Appeal from an order of the Magistrate, 
First Class, exercising enhanced powers 
under section 30 of the Criminal Procedtre 
Code, Ambala, date . the 5th July 1922, 

. Mr. Anant Ram, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. l ' 

JUDGMENT.—Bhika appeals brorvgh l 
Counsel from the order of a Magistrate 
invested with section 30 powers convicting 
him of the attempted murder of Musam- 
mat Faizan under section 307, Indian Pegal 
Cude, and sentencing him to seven years’ 
rigorous imprisonment. K . 


+ 
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The occurrence took place so long ago 
as the 30th October r9rr, The appel- 
lant absconded' soon afterwards and evi- 
dence was recorded by Mr. Seymour in his 
absence under the provisons of section 512, 
Criminal Procedure Code. The witnesses 
examined by Mr, Seymour were Muam- 
mat Faizan, Musammai Goman, M ighal 
and Dr. Ghose. The same witnesses have 
been examined now. Musammat Faizan 
in her deposition before the lower Court 
stated that she and the appellant had 
quarrelled over something, which she did 
not remember, The appellant beat her 
and then went away. ‘The statement pre- 
viously recorded by Mr. Seymour under 
sectoin 512, Criminal Procedure Code, was 
then read out to her and she admitted it 
to be correct. Musammat Goman said, 
that she did not remember anything at all. 
-The Magistrate then read out her previous 
statement which she admitted to be correct. 
-The Magisérate admitted the statements 
Of these two women as evidence under the 
provisions of section 512, Criminal Procedure 
Code He did not admit the previous 
statement of Mughal, because the latter 
denied that he had been examined at all 
by Mr. Seymour and said that he knew 
'nothing about the alleged occurrence. 
Now, under section 512, Criminal Pro- 
cedure Code, a deposition recorded there- 
un ler mày, on the arrest of the abscond ng 
person, be given in evilence against him 
-on his tria! for the offence with which he 
is charged if the deponent is dead or in- 
capable of f giving evidence or his attandance 
“cannot bè procured  withoit an amount 


of delay, expense or inconven'ence which, 


under the c'zcumstances of the case, would 
be unrea sonable. In tle present case the 
"witnesses exanrpged under section 512, 


Criminal Procedure Code were not dead’ 


and actually appeared in Court, and, there- 


fore, the only point to be cons! idered i Is, whs ' 


ther'they were incapable of giving evidence. 


' The learned Magistrate was of opinion that, . 


because they could not remember the de- 
tails Of the occurrence to which they pre- 
viously deposed, they should be considered 
"as incapable of giving evidence, ` 
Pinion, this is not a meaning which can be 
, attached to the words in question, Ifa 


e witness had become dumb or insane he i" 
9, e , š 
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could very properly be said to be incapable 
of giving evidence. But in the present 
case the witnesses were actually produced 
in Court, and did give evidence and replied 
to the questions put to them in cross- 
examination. When they did this, I fail 
to see how they can be said to be incapable 
of giving evidence. 

Mr. Anant Ram contends that it was 
improper for the Magistrate to read out 
their previous statements and treat them 
as substantive evidence in the case, In 
my opinion, his argument is a sound one. 
What the Magistrate could have done was 
to refresh the -aemory of the witnesses 
by reading out their depositions to them 
under th® provisions of section 159 of the 
Indian Evidence Act. He should, then, 
after doing this, have asked them whether 
they remembered the details of the c- 
currence in question. This he d'd'not do. 
I hold that his procedure was faulty and 
that the previous statements recorded by 
Mr, Seymovr cannot be admitted as evi- 
dence against the appellant.. 

On the merits of the case I -do not think 
the Magistrate was justified in convicting 
the appellant of attempted murder under 
section 307, Indian Penal Code. ‘The in- 
juries that are said to have been inflicted 
by a razor were on the woman’s neck and 
It appears 
to me quite possible that the appellant 

only intended to cause simple hurt to 
Musammat Faizan or at most to. disfigure 
her. He has already suffered four months’ 
imprisonment out of the sentence imposed 
upon him and, under the circumstances 
of the case, I do not think it necessary 
to. order a re-trial. 

I accept the appeal and setting aside the 
order of the lower Çourt order that the 
appellant be discharged and released from 


custody. . 
Z, K. Appeal accepted. 
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KAMTA PERSHAD 7. UMAN PRASAD, 
OUDEH JUDICIAL COMMISSIONER’S 
. COURT. | 


'" APPLICATION NO. 59 OF 1923. 

August 6, 1923. 

Present »—Mr, Wazir Hasan, A. J. C. 
KAMTA PERSHAD AND OTHÉRS— 
PLAINTIFFS—APPLICANTS 
DEYSUS 
UMAN PRASAD AND OTHERS— 
DEFENDANTS—-OPPOSITE-P ARTY. 

Arbliration—Award—Objecitons “to award— 
Limttation— Acceptance of award—Estoppel— 
Evidence Act (I of 1872), s. 31. 

A Court has no power to cut short the period 
of limitation provided by Statute for filing objec- 
tions against dn award. (p. 33, col. 2. . 

On an award being filed in Court the plaintiff 
stated that he agreed to the awarg. Within ten 
days, however, he filed objections to the award : 

Held, that there was no rule of law or pro- 
cedure whereby the plaintiff was estopped from 
filing objections to the award within the time 
prescribed by law for that purpose. [p. 33, col. 2.] 

Srikishin Rochumal v. Relumal Pariomal, 34 
` Ind. Cas. 845; 9 S. L. R. 183, relied on. 

Application against an order of the Sub- 
ordinate Judge, Fyzabad, dated the 2oth 
February 1923. 

Messrs. A. P. Sen and M. H, Qidwaz, 
for the Applicants. - 

Mr. Bindeshri Prasad, for the Opposite- 
Party, Zt 

ORDER.—This isan application under 
section irs of the Code of Civil Pro- 
cedute. The applicants filed a suit in 
the Court of the Suborji.ate Judge of 
Fyzabed for-partition of certain prop- 
, erties on the rrth Masch 1922. Tne 
proceedings in the suit were considerably 
delayed and it was on the 15th January. 
1923 that the issues came to be settled 
and the 31st January 19-3 was fixed for 
evidence in the case. On the last men- 
tioned -daté, the parties agreed to refer 
the natter ty arbitration of seven gentlemen 
as arbitrators and- one umpire. The 
award “was directed to be filed on the 
following day, that is, rst February 1923. 
Ou tais’ daté, however, the parties. re- 
preserited to the Court that the umpire, 
Mansi Mahadeo Prasad, was not present 
in tae station’ and taey consequéntly asked 
the Cóurt to appoint another gentlemen 
in place of Maasai Maihadeo.Prasad. The 
Codrt. acceded to the prayer and .ap- 
pointed oné' Pandit Manohar Prasad to 
act as an‘ impire’ ia the arbitration. pro- 
ceedings. The award was directed again 
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to be filed on the following day, that is, 
2nd February 1923. lt may be men- 
tioned here that out of the tour plaintiffs 
to the suit tiree are minors and the 
plaintiff No. I, who is adult, was acting 
as the next friend of the minors. ‘The 
arbitrators filed their award on the 2nd 


' February 1923, The Court then took up 


the case in the presence of Kamta 


‘Prasad, the adult plaintiff, and Uman 


Prasad, alta Prasad and Raj Nath, 
some of the defendants in the suit. In 
the English proceedings of that date the 
Court made a note as follows :—'' The 
plaintiff agrees to the award.” ‘The case’. 
was, however, not disposed of in terms 
of the award on that date. The Court 
rightly fixed another date. This was the 
I2th February 1923, These ten days 
wete obviously allowed for the purpose 
of giving the parties time to file objec- 
tions, if any, to the awara. The case 
was then taken up by the* Court on, the 
I9th February 1923. On the last-men- 
tioned date, however, ii transpired that 
the defendants accepted the award, but 
the plaintiffs had filed objections against 
it. The defendants resisted to the trial 
of tle objections on merits filed by the 
plaintiffs. The ground of resistence was 
that t.e plaintiffs had on the end 
February 1923 agreed to the award. ‘The 
learned Subordinate Judge by his order, 
dated. the 2oth February 1923, uphela the 
objection taken by the defendants and 
tefused to try the plaintiffs’ objections to 
the award on merits. The. present ap- 
plication is against the order just now 
mentioned. 

I am of opinion that tke learned Sub- 
otdinate Judge hes refused to exercise 
jurisdiction vested in bim by law in the 
matter under consideration. A Court has. 
no power to cut short the period of 
limitation ptovided by Statute for filing 
objections against an award. The only 
q estion, ther fore, is whether the plaint- 
iffs. having once agreed to the award 
were estoppea by any rule of law or- 
‘procedure from filing objections to the 
award within the time presctibed by law 
for that purpose. I atm of opinion 
that they sre clearly not. Nor is there 
any question of waiver of the right éo 
object to the award whiclt the plaintiffs 
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are given by law. The point of view 
which Iam taking is ably and exhaustive- 
ly, if I may say so, stated in the judg- 
ment in the case of Srikshin  Kochwmal 
v. Relumal Partumal (i), dedded by 
Messrs. Pratt, Judicial Commissioner, and 
Boyd, Additional )udicial Commissioner, of 
Sindh, and reportea in 34 Ind. Cas, 845. The 
citcumstauces of the present case ate 
remarkably analogous to those oi tne case. 
just now mentioned, Mr. Prattsaiq; “l 
the Court had stayed its Lana ior ten 
days after the making of the awara the 
plaintill might have filed objections. The 


-statement that he agreed to the aw.rd 


* 


was merely an admission that he had no 
objections to urge to it. Admissions are 
not conclusive unless they operate as 
estoppels, section 31, Indian Evidence 4ct. 
Tuere is no question of estoppel here, for 
the Court Lad no jurisdiction to bive 
judgment at once on tle admission. The 
plaiutiff could fit any ume within teg cays 
have filed objections, explainiug that h!9 
previous adoussion was due to a mistake 
of facteor of law. He was deprived of 
this opportunity by tke precipitate aud 
ilegal action of the Court. To remove 
this prejudice the lower Court must act 
wunc pro iunc.” The result of the action 
ef the Court is that there has been uo 
legal adjudication on the award. Acting 
on the maxim that no man shall suffer 
by ieason of the act of the Court I must 
put the parties back in the position in 
which they were on the date when the 
plaintiffs filed their objections against the 
award within the time limited by law. 
If follows that the decree which purports 
to be founded on the awara is slire 
sires, The Court below must, therefore, 
take up the case from the point of time 
indicated above and proceed accoraing to 
jaw. The proceedings which are the sub- 
ject of this application leading to and 
comprising the decree tollubwing those 
proceedings must be set asiue. I accord 
ingly do so and send the case back to 


‘the Court below for action accoruL g to 


law, The matter being one arising out 
of the arbitration procceaings, I will make 
we Qgrder as to costs in tlus Court. The 
costs in the Court below will a biae the result, 
es, E. : . Decree. Seb assde. 


(5) 34 iud, Cas, 845) 9 B. Js Ri 183. 
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" BOMBAY HIGH COURT, 
SECOND Civil, APPEAL No. 705 OF 1921. 
September 9, 1922. 
Persent — Sir Lalubhai Shah, KT., Acting 
Chiet Justice, and Mr. Justice Crump. 
GANPAII NANA POWAR AND ANOTHER 
—DEFENDAN1S NOS. I ANL 2— 
APPELLAMIS 
Versus 
JIVANABAI kom SUBANNA—PLAINTIFF 
— RESPONDENT, 

Civi] Procedure Code (Act V of 1908), s. 99— 
Defective power-of-attorney—Defect not affecting 
merits. 

An objection that the words ot a power-ol- attor- 
ney are not sufficient to constitute it a valid power- 
of-attorney within the meaning of the rules of the 
Bombay Higu, Court, is covered by section 99 of 
the Civil Procedure Code, and the defect would not 
justify the High Court in disturbing the decree 
passed in a suit brought on the strength of the 
power-of-attorney.3 : 


Second appeal against the decision of 
the Assistant Judge, at Sholapur, con- 
firming the decree passed by the Subordi- 
nate Judge at Sholapur. 

MI. G. P. Murdeshwar, for the Appel- 
lant. | 

Mr. G. S. Mulgaonkar, ior 


spond ents. 


JUDGMENT.—The only point urged in 
support of vhis appeal is that the power- 
eí-attorney, on the strengt: of which 
the suit was filed, is a special power -of- 
attoruey aud pot & general powet-ot- 
attorney within the meaning of tre rule 


the Re- 


‘as itamed by ihis Court, which is as 


Iollows:— l 
“The recognized agents of parties by 
whom such appearances, applications and 
acts may be made or done are persons 
holding general powers-ol-attorney from 
arties not resiceat within the local limits 
of the jurisdiction’ of the Court. within 
which limits’ the appearance, application 
or act is made or aone, authorising them 
to wake aud do such appearances, applica- 
tions and acts on behalf of such parties." 
We ate ‘by no means clear in this case 
{hat the words used in the power-oi- 
attorney are.not sufficient to constitute 
it a valid general powez-oi-attorney, But, 
assuming in favour of the appellants that 
the words ate not sufficient to constitu te 
it a general power-ef-attotney, the -ebjec- 


Vol; 96) 
GURBHA] V.. LACHHMAN, 


tion is covered by .section 99 of the Code 
of Civil Procedure and, as it is an error, 
defect or irregularity in the proceedings 
in the suit not affecting the merits of 
the case or the jurisliction of the Court, 
we do not think that we would be justifi- 
ed in disturbing the decree appealen from 
on that ground. ‘Ihe decision of this 
Court in Charles Palmer v. Sorabji Jamshedjt 
(x) which related to section 5;6 in the 
Code of 1832, corresponding to section 99 
of the present Code, supports this view, 
We, therefore, dismiss the appeal with costs. 
WwW. C. A. 
Decree confirmed, 
(i) P. J. 1886, p. 63. : 
e 


re nai naa 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 2470 OF 1922. 
Marca 24, 1923. 
Present;— Mr. Justice Abdul Raoof. 
GURBHA] AND ANOTHER—DEFENDANTS— 


: APPELLANTS 
VEYSUS 
LACHHMAN- —PLAINTIFF— 
RESPONDENT, 


Registration Act ( X V I of 1908), s. 17 (1) (b).— 
Document relinquishing reversionary rights, whether 
compulsorily regisirable. 

A document whereby the executant purports 
to relinquish his reversionary rights under the 
Customary Law of the Punjab in immoveable 
property for a consideration of Rs. 100 or upwards 
falls within the purview of section 17 (1) (b) of 
the Registration Act and is compulsorily regis- 
trable. [p. 36, col. 2.] 

Gujar v. Sham Das, 107 P. R. 1887, Khairti 
v. Matab, 11 Ind. Cas. 211; 214 P. L. R. 1911) 
135 P. W. R..ri9ir,, Hakam Singh v. Indar, 27 
Ind. Cas. 699; 12 P. L. R. 1915; 18 P. W, R. 1915, 
followed* 

Second appeal from a decree of the 
D, strict Judge, Hoshiarpur, dated the r4th 
August 1922, reversing that of the Munsit, 
First - Ciass, "Düarmsala, District Kangra, 
dated the 20th June 1922. : 

Lala Mehr | Chand Mahajan, ior the 
Appellants... eS 

Mr. Mukand Lal Puri, forthe Respond- 


ent. 
JUDGMENT.—The facts .giving rise 
te the suit out of which the present 
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second appeal hasarisen are fewand simple 


. and may be summarised as below:— 


The plaintiff Lachhman is the own 
brother of Khamdi, deceased. “The latter 
by a deed dated the 8th of February 
1906 sold rii kanals 18 marlas of lance for 
Rs, 400 to Girbhaj and Bhikham. On 
the 16th of February 1916  Lachhmap 
executed a document in consideration 
of Rs. 100 in favour of the vendees. In 
this document, after describing the land, 
he made the following material state- 
ment;— . 

‘Which (£e., th» property) is the mal- 

kiyyat of Khamadi, sor of Sheo, my real 
brother. Whatever rights or interests 
I had in th. said property, I give up all 
these in favour of Blukham and Gurbhaj, 
sons of Ruldoo, after taking Rs. roo from 
th:m in the presence of witnesses, and 
execute this agreement so that it may 
serve as a reliable evidence,” 
‘“Khdmadi havin, died his widow, Musam- 
mat Matti, steceeded to the land foi her 
lifetime. She, however, having re-married 
three or four years before ihe Suit her 
rights were forefeited. Thereupon the 
plainti i instituted this suit for possession 
of t_e land. On the allegation that the 
Same being ancestral the plaintiff as the 
real brother of the vendor was entitled 
to its possession. He alleged that the 
sale was without consideration and neces- 
sity. The suit was resisted by the de- 
fendants on the following grounds.— 

(1) that the plaint:ff was not the real 
brother of Khamadi; . 

(2) that the suit was barred by limi- 
tation; 

(3) that the sale was effected for con- 
sideration aud necessity; and p 
~ (4) thatthe piaımntıf had acquiesced in 
the alienation by executing the document 
of the .6fh of February 1916. 

The Trial Cour. found that the plaintiff 
was the real brother of Khamadi, and 
that the suit was within time but, hold:ng 
that the sale was for consigerat»n, ard. 
lega necessity an. that the plaintiff had 
acjuiesced in the alienation, dismissed 
the suit. . 


The plaintiff appealed’ and the lower 
Appellate Court came to a different cong 
clusion On the question of consideration 
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and necessity from that arrived at by the 
Trial Court. Onthe question ofacquiescence 
the lower Appellate Court held that 
the only piece of evidence on which the 
decision had been arrived at by the Trial 
Court, (namely, the document dated the 
16th of February 1916) being inadmissible 
in evidence for waut of registration the 
plea as to acquiescence fell to the grou nd. 
On the question of necessity and considera- 
tion, the Appellate Court, after considering 
the evideace on the record, found asa fact 
that necessity had been established in 
respect of Rs. 127 only. It, therefore, 
granted a decree for possession on pay- 
ment of that sum. 


The vendees-defendants -have preferred 
this second appeal and two contentions 
have been utged on their behalf by their 
learned Vakil, Mr. Mehr Chand Mahajan, 
navasly, (I) that according to the evidence 
on the record the entire consideration is 
proved for necessity, and (2) that the do- 
cu ment? dated the 16th. of bebruary 1916 
did not requite registration as it did “not 
pirport or operate to create, deciare, 
assign, limit or extinguish, whether ia-pre- 
sent or in future any right, title or interest 
whether vested. or contingent, of the value 
of Rs, roo andupwards, to orig immoveable 
property,” vide, clause (b), sub-section, (I) of 
section 17 of the Registration Act. 


As regards the first contention it is en 
ough to say that the decision as to con 
side‘at on and necessity is based upon 
a finding of faet and it is not open to the 
app lants to question it in second appeal. 


On the second point the learned Vakil 
contended that the only right avhich the 
plaintiff had and w ich he purported to 
give up was the right to bring a suit to 
challenge the alienation and this could 
not be said to be a right, title or interest 
“in immovéable property. He further argued 
that,evenifthe docu ment be taken to have 
extinguished the reversionary right of 
the plaintiff, such a right being a more 

possibility did. not. come within the. defini- 

Som of. immoveable , property. To. this 
contention ‘the decisions in the: following 
cases are a complete reply:i— 
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Hakam Singh v. Indar (x) and Gwar 
v. Sham Das (2). © E? 

In the first case an unregistered docu- 
ment like the one in the present suit sur- 
rendering the  reversionary rights was 
relied om as a piece of evidence against 
the plaintiff reversioner and the Hon'ble 
Mr. Justice Rattigan held it to be inad- 
missible in evidence for want of registra- 
tion. The decision is summed up in the 
following passage to be found at page 
22 of the report:— . 

“The argument [founded upon Abdool 
Hoosein Mulla v. Goolam  Hoosein ` Ally 
(3) that the surrender by a reversioner 
of rights possessed by him under the Cus- 
tomary Rule of the Punjab does not amount 
to the extinguishment of the right in 
immoveable property, is opposed toa 
ruling of this Court to be found repgrted 
as Khatril v. Matab (4), an authority which, 
if I may venture to say so, appears to be 
perfectly correct and in accordance with 
the Customary Law of this Province.” Sir 
Henry Rattigan was a great authority 
on questions of custom. His decision as 
to the nature of the reversionary right 
according to the Punjab custom must be 
looked at with the respect which it de- 
serves. A similar view was expressed 
in Gujar v. Sham Das (2). Following 
these decisions, I must hold that the. re- 
versionary tights which Lachhman pur- 
ported togiveup under the document 
of the r6th of February 1916 were rights 
in immove.ble property of the value. of 
Rs. Ioo and the document required 
registration under section r7 of sub-sec- 
tion (1), clause (b) of the Registration Act 
and being  unregsistered was not ad- 
missible in evidence under section 49 
of the Act. The view. taken by- the 
lower Appellate Court is correct, The appeal 
fails and is dismissed with costs. . 

Z E. Appeal dismissed, 


(1) 27 Ind. Cas. 699} 12 P. L. R. 1915) 18 P. 

. R. 1915. ; 

(2) 107, P. R. 1887. 

(3) 30 B. 304; 7 Bom. L. R. 742. 

(4) 11 Ini. Cas. 211j 214 P.L. R. 1911; 135 
P. W. R. 1911. 
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SHYAMANANDAN SAHAY V; RAM JIWAN Lata . 


PATNA HIGH COURT. 
APPEAIS FROM ORIGINAL DECREES NOS. 
128 AND 143 OF 1920. l 
May 10, 1923. 
Present.:.—Mr. Justice Das and 
Mr. Justice Kulwant Sahay. 
SHVAMANANDAN SAHAY AND OTHERS— 
‘APPELLANTS 
yersus * 
RAM TIVAN LAI,—RESPONDENT. 
Tori —Malicious house search —Swit for damages 
— Burden of proof: M 
In a suit to recover damages for malicious house 
search the plaintiff, in order to succeed, must 
establish to the satisfaction of the Court that the 
defendant was réspousible for the search which 
was held in the plaintiff's houge, and if he 
relies on circumstantial evidence he must es- 
tablish that that evidence is not only consistent 
with the guilt of the defendant but incapable 


of TAN on any other hypothesis. [P- 39; 
col, 1. 


Appeals froma decision of tke Srb- 
ordinate Judge, First Court, Mrzafar- 
pur, dated the 24th Lebruary 1920. 

Messrs. P. Dayal and Jadubans Sahay, 
for the appellants. 

Messrs. L. N. Singh, Amand Prasad, 


R. B. Saran, Hurnarain Prasad, and 
Rat T. N..Sahay, for tke Respondent. 

. . JUDHMENI, 

Das,  J.—'These analogots appeals 


arise out of a suit instituted by the res- 
pondent against the appellants. fer tke 
recovery of Rs. 5,200 as damages for. 2 
malicious search held ih his house. In 
order to understand tke dispute between 
tke p:rties it is necessary to set ort scire 
of the antecedant facts. 

One Jadunandan Sakai was tke owner 
of considerable propertics krown as the 
Baghi Estate. He died in May 1915 leav- 
ing Musammat Hazari Kver, his widow, end 
tkree sons who are Cted as cefendants Nos. 
2, 3 and 4 in this action. Tle frens beng 
minors, Musammat MWHezeri Kuer was 
appointed the guardian of tter perten 
and property. 

Sometime in bebrrary 1017, Musammat 
Hazari Kuer filed an applcaticn telire 
the Collector of Mvzafferprr, invitire tle 
Court of Wards to take over clerge cf 
the Baghi Estate. In connection with 
those prcceednps ‘le ¢erponted ile 
paintiff as her Muhkktear, ard it is tle 
case of the plaintiff that tke defendant 


No. 2 was opposed to the idea of the Court 
of Wards taking over charge of the laghi 
Estate and resisted every attempt niade bv 
the plaintiff on behalf of Musammat Hazari 
Kuer toinduce the Court of Wards taking 
over charge of tke estate. As a mattcr 
of fact,in May 1917 Musammat Hazari 
Kuer withdrew her application, and there- 
upon the Covrt of Wards gave up tke 
idea of taking over charge of the estate, 


Musammat Hazari Kuer died on tke 
24th^J]ene 1917. Aiter her death a Œs- 
pute seems to kave broken ott between 
Musammat Atar Kuer and Musammat 
Sham Peary Kuer on the question as to 
who was to be appointed tke guardian 
of tke nrncrs,  Itisimpcratant to remem- 
Ber this fact in crder to appreciate sceme 
of the subsequent events. 

Suortly after the death of Musammat 
Hazari Krer, defendant No. 2 prcdtecd 
a letter before tke Collector alleged tochave 
been written by Musammat Hazari Kuwu 
authorising him to withcraw certain sums 
of money amounting to Rs.-64,000 in half 
notes which Musammat Lazari Kuer 
appears to have deposited with the Collect- 


. or for safe custody. Upon the prodtctioy 


of that letter, the Collector made over 
Rs. 64,000 in kalf notes and tke key of 
tke iron safe to defendant No. 2. ‘This 


'scems to kave givengreat offence to Musam- 


mat Sham Peary Kuer whose case was 
that the letter of the 23rd June 1017 
on the strength of which tke defendant 
No. 2 witkárew the lalf-notes from tle 
Collector was notin fact written by Musam- 
mat Hazari Kuer and that it wasa fergery, 
Ske seems to have confulted Mr, Patel 
on the subject, and it appearstkat Mr, Patel 
drew up a petition cn tke 4th Arvgust 
1917 inyiting the Collector to enquire 
into tke matter and to start proceccirg 
against defendant No. 2. In all there 
matters the plaintiff ranged himself on 
tke side of Musammat Sham Peary Kuer, 
As I have just mentioned, the petition 
was drawn up onthe 4th- August 19017 and 
on the 6th August a complaint was filed 
by Mr. Blake, tre Manager of the Baghi 
Estate; before tbe Magistrate of Muz&ffar- 
pur which is the immediate carse of the 
suit out of which this appeg! arises. * 

In his petition which Mr. Blake filed 
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before the Collector he alleged that Musam- 
mat Hazari Kuer before she left Muzaffar- 
. pur for Mussoorie entrusted her mother 
Musammat Sham Peary Kuer and her 
brothers, Baijnath Prasad and Jadunath 
Prasad, with Rs. 30,000 or More in Go- 
vernment currency notes, sovereigns and 
silver coins, besides ornaments, jewellery 


and clothes worth about Rs. 25,000 and 


he stated that there was grave apprehen- 
sion of these properties being lost to the 
estate unless an immediate search was 
made for them in the residential houses 
‘of the persons named in his petition and 
also in their lodgings in Muzaffarpur. The 
relevant portion of the petition isin these 
wor ds: 

“That to the best of your petitioner’s 
information and belief most of the said 
. Stolen properties are kept concealed in 
their residential houses at village Jaintpur, 
P. S. Paroo, and also in their lodgings. in 
this town and can be easily recovered 
on search made by the authorities with- 


out further delay if arranged at one and’ 


the same time and not one after another, 
othetwise there are reasonable apprehen- 
sions of their immediate destruction and 
removal for concealment to other places 
which will cause a serious loss of tne prop- 
erties wortn Rs. 55,000 or mMoreand the most 
important and valuable Hundt Book con- 
taining the account of many thousands 
cash the properties of the minors, the 
approximate list of which are herewith 
annexed.” ‘She prayer made in the peti- 
tion is in these words: “that as there is 
no chance of the recovery or production 
of the sald properties and the account- 
book by any other process, yorr honour 
will be graciously pleased, twder the pro- 
e visions of section 98, Criminal Procedure 
Code to issue search warrants for their im- 
meditate recovery by a competent officer and 
to direct the Police to investigate the case 
and to punish the*above-named three 
offenderseaccording to law.” 


It will be noticed that, throughout the 
petition there is no mention whatever of 
the plaintiffs’ name, It is not suggested 
anywhere in the 'pelition that the plain- 
tif had anything whatever to do with 
the removal or the concealment of the 
Government currency notes and the other 


| INDIAN GASES. . 
SHYAMANANDAN SAHAV U. RAM JIVAN LAT, 


(1923 
properties referred to in the petition of 
the 6th of August 1917. Nor is there 
any suggestion that Baijnath Prasad and 
Jadunath Prasad or either of them or 
their mother Sham Peary Kuer were 
actually residing or putting up in the. 
house of the plaintiff. ; 

On the same date the District Magis- 
trate of Muzaffarpur issued a search 
warrant which is in these terms: 


“Whereas information has been laid 
before me and on due enquiry thereupon 
had, I have been Jed to believe that 
the house occupied by Baijnath Prasad, 
and belongixg to Ramjiwan Lal, 
Mukhiear in Muzabarpur town is used 
as a place for the deposit of stolen property, 
this is to authorise and require you to enter 
the said house today with such 
assistance as shall be required, and to use 
if necessary reasonable force for that prr- 
pose to search every part of the said house 
occupied by him, and to seze and to take 
possession of any property or dccuments, 
and forthwith to bring before this Covrt 
such of the said things as may be taken 
possession of returning the warrant 
with an endorsement certificate what 
you have done under it immediately upon 
its execution: given under my Fand and 
the seal of the Cotrt, this day thc 6th of 
August 1917." 

The house of [be plaintiff was accord- 
ingly searchec and the plaintif? complains 
that by reason of the search Le bas sv ffer- 
ed damages which he estimates a! Rs. 5,200. 
On the 5th August 1918 he instilvted the 
suit out of which this appeal arises for 
the recovery of the said sum sf Rs. 5,200 
as against Mr. Blake and the minor prep- 
rietors of the Baghi Estate an also 
as against the certificated grardfan of 
the minor própristors and some servants 
of the minor proprietors. 

Tne learned Subordinate Judge has come 
to the conclusion that the search was made 
at the instance of the defendants and being 
of opinion that it was malicious he has 
given the plaintiff a decree for Rs. r,ooo 
as against the defendants. 

I am unable to agree with the decsion 
of the learned Subordinate Judge. I have 
set out the critical portions of the petition 
of Mr. Blake on which the search wae made, 
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and it is not disputed that, so far as that 
petition is concerned, there is not theslight- 
est suggestion that the plaintiff was in 
any way Concerned with the offences with 
which Musammat Sham Peary Kuer, Baij- 
nath Prasad and Jadunath Pr:sad were 
charged. Nor was it suggested in that 
petition that the house of the plaintiff 
was used as a place for the deposit of 
the properties mentioned in tbe petition. 
In my opinion before the plaintiff succeeds, 
he will have to establish to the satisfaction 
of the Court that the defendants or some 
of them were responsible for the search 
which was held in his house. e It is con 
ceded by the learned Vakil who has ap- 
peared on behalf of the respondent that 
there is not the slightest evidence in the 
record which directly connects the de- 
fendants or any of them with what took 
place on the 6th August rory. But it is 
urged that the circumstantial: evidence 
is sufficient to establish the case so far 
as the defendants are concerned, In order 
to succeed the plaintiff must establish, 
if he relies on circumstantial evidence, 
that that evidence is not only consistent 
with the guilt of the defendat ts but incapa- 
ble of explanation on any other hypo- 
thesis. MEN 

“The learned Subordinate Judge thought 
that inasmach as the defendants set tbe 
machinery of the Criminal, Law in motion 
and set it withoct: reasonable and pro- 
bable cause, they wereliable to pay damages 
to the — p'a/ntf. It is scfficent to say 
in answer to the argument employed by 
the learned Subordinate Judge that the 
defendants did not set the machinery 
of the Criminal Law in motion as against 
the plaintiff, It “is, therefore, necessary 
for thee plaintiff to establish either by 
‘direct or by+circu mstantial evidence that 
the defendants or some of them were res- 
ponsible for the seatch which was held 
in the house of the plaintif. The lear ed 
Subordinate Judge says that “the evidence 
-is clear that the Magistrate did not order 
the search of the plaintiff's house of his 
own accord but on information su pplied 
by plaintiff.” With all respect I am um 
able to taxe this view of the evidence 
inthe case, Itis admitted by the learned 
Vaki! appearing on behalf of the respon 
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dent that there is no direct evidence to 
connect the defendants or any of them 
with what took place in the house of the 
plaintiff on the 6th argvst 1917. Mr. 
Blake has given his evidence in the case 
and he says positively that be did not 
ask the Magistrate to search the horse of 
the plaintiff. His evidence is as follows:— 
"I asked the Magistrate to have the 
search effected as quickly as possible. 
I have no personal knowledge as to Low 
the Magistrate got the seal. Mr, Barnicott 
is not at Muzaffarpur now. Mr. Bussell 
was the Police Superinte:.dent, ke is not 
here now. I did not tell Mr. Barnicott 
that I wanted the house of plaintiff being 
searched.” 
he Head Constable who assisted at 
the search tells the Court how Mr. Earnicott 
came to direct the search to be held in 
the house of the plaintiff. , His evidence 
is as follows:-— E 
‘Mr Barnicott, S. D. O., himself 
came to the thana to ask, before we went 
out for house search. Probably he had 
complaint petition in his hand, he came 
alone. Mr. Barnicott got tke search war- 
rant prepared at the shana and mace it 
over to ts. I wa` present when the search 
warrant was wr tten. Mr. Barnicott asked 
the Police staff atthe thana asto where 
Jaintpur Babus stayedin this town. Sctue 
of them said that they lived at Kalyani 
some said that they a'so put-up at Babu . 
Ramjiwan’s lodgings. ‘These ihana pecple 
said that the name of Jaintprr Babus 
were Baijnath and Jadunath. I krew 
them frombefore. We were also entru sted 
with warrant of arrest of" Jacunath end 
Baijnath. Three sets of warrants were 
issued two for Mvzaffarprr cnd one 
for Janintpur. Sri Lal with wrom I went 
got the search warrant for search at the 
house belonging to the plaintif. The 
search warrants were prepared from the 
instructions given by the Police staff at the 
thang.” e . 
he learned Subordirate Judge was of 
opinion that it was improbable that tte 
Magistrate should himself go to the thana 
and act upon the information given eto 
him by the Police Officers, and he consider- 
ed that it was more probable that hego?” 
the information from Mr. Blake. This 
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is, with all respect, a pure T on. 
The evidence’ of Mr, Blake and the Head 
Constable | is uncontradicted by any testi- 
tony on the part of the plaintiff, and there 
is no evidence at all which establishes trat 
Mf. Blake gave Mr. Barnicott the name 
of the plaintiff and asked Mr, Barnicott 
to have the house of the plaintiff searched. 
In my opinion there is absolutely no 
direct evidence to connect the defendants 
or any of them with what hay pened in tre 
house of the plaintiff on the 6th August 
I917. 

The next question is, is there any cr- 
cumstantial evidence to connect the de- 
fendants. ss I have said before, the cr 
cumstantial evidence must be such as is 
not only Consistent with the guilt of tke 
defendants but incapable of explanation 
on any other hypothesis, 

Now, what is the Creu mstant a] evidence 
inthe case? “Lhe évidence in the reccrd 
establishes nothing more than this that 
there was a bitter struggle | going on bet- 
ween - Musammat Sham Peary Ker on 
the one hand and the minor proprietors 
supported by Musammat Atar Kuer on 
the other for the actual control of tke 
Bag hi Estate and that the plaintiff was 
actively assisting Musammat Sham Peary 
Kuer in her endeavour to take charge of 
the estate, The evidence also establishes 
that there was a contest between the 
defendant No. 2 and the pla/ntiff on tke 
question whether the Court of Wards shot 1d 
take overcharge of the Baghi Estate. In 
my opinion it is not an irresistible ccn- 
clusion from these facts that the defendants 
or any of them must havegiven thename 


of the plaintiff to the Magistrate. All 
that the evidence establishes is this, 
that there was not good feeli between 


the defendants and the plaintiff, and if 
I were satisfied on the evidence that tke 
defendants were responsible for the horse 
search in the house of the plaintiff, I world 
have mo hesitation in coming 
"conclusion that that house search ‘yas 
a “malicious house search and witha t 
reasonable and "probable cause. Brt 
there-is no evidence whatever to conncct 
the defendants or any of ttem with tle 
oüse search which totk place in tke L cuse 
of the plaintiff, dand I am unable to hoig 
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that there is any circumstant’ al evi idence 
wortnire name which leads to tke infer- 
ence that tke defendants were tes porsible 
for tke torse search, ‘Wat bc r£ £0, 
I must allow these appcals, ret adice ile 
judgment and čcerce pasted ty ite 
Corrt Felow and dsmiss ‘tke pant E S 
suit, In my.opmen there sorig be 
no créer as to costs either in this Court 
of ^n the Corrt below. 
“Ku want Sahay, J—I agree. 


Z. K. Appeal accepted, 


 LAHORE HIGH COURT. 
CIVIL REV ISION PETITION No. 29 
; OF 1923. 
May 2!, 1923. 


Preseni:-- Mr. Justice Moti Se gar, 
Musammat BHAGW ANTI— PLAINTIFF 
— PETITIONER 
£7 SIS 
BUA DITTA AND OTHERS— DEFENDANTS 
—RESPONDENTS. 
Civil Procedure Code (Act V of 1608), 


XXXIII +. 7—Attlication for leave to sue 
as pauper—Enquiry ty Court, scope of. 
. The scope of the enquity under O. XXXIII, 
r. 7 of the Civil Procedure Cede, is limited pri- 
marily to determining the pau perisim of the peti- 
tioner and the yit is not justilied in determin- 
ing, upon an application to sue im forma pau- 
peris, complicated questions of law. The Court 
has, no doubt, the power to reject the applicaticn, 
if the allegations contained in it do not show 
a cause of action, but the Court ought rot to 
treat the application. lor leave to sue as a pauper, 
as calling lor adjudication of vatious questicns 
which ought to be the subject of specific issres 
after all the pleadings have been filed. [p.ar, 
cèls, 1 & 2. 

Raihnam Pillai v. Patpa Pillai, 13 M.d,. J. 202 
(E. B.), Sankarqramier v. Subramania Aiyer, 13 M3 ` 

J. 425; Koka Ranganayaka Ammal v. Keka 
Venkatachellapati Mayudu, 14 M. 323; x Ind. Dec, 
(N. S.) 1061; Venkoba Row v. Thuniya Nataraja 
Chetty; 3 Ind. Cas. 829; 6 M. L. T. 359; Debo Das 
v. Ram Chern Dass, 2 C. W.'N. 474; Gopal Chondra 
Neogy v. Bigóo Mishy, 8 €. W. . 70, 
Govindasami Fillai v. Municipal Council,” Kun- 
bakonam, 45 Ind. Cas. 95; 41 M. 620;.34 M. In 
J. 399; K alliani Amma -v. Matathil Veetil Achts 
than Nair. 53 Ind. Cas. 230; 10 L. W. 1743 (1919) 
M. W.N. 573; 37 M. L. J. 309, relied on. - 

Nawab Bahadur of Murshidalad x. 
eus 11 Ind. Cas. 55; 13 C. L. T, 592, dissentcd 
rom. 


Harish . 
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 BHAGWANTI ?. BUA DITTA. 


Petition, under section 44 of Act IX of 
191g, for revision of an order of the Sut- 
ordinate Judge, First Class, Latore, dated 
the 1£th December 1922. 

Mr. D. C. Ralis, for the Petitioner. 
` Lala Ttrath Ram, for the Respondents, 

JUDGMENT.— This is an application for 
revision of an order passed by tle Sub- 
ordinate Judge at. Labore on tke r8th of 
December 1922, rejecting the plaintifi's 
application fcr permissicn to sie as a 
pauper, One Mahtab Rai was the last 
male-holder of the property which is the 
. subject-matter of litigation in the present 
case. He had a biother Gulab Rai and 
the plaintif Musammat Bhagwanti is the 
widow of iis son Mathra Das, The suit 
is for possession of a h use on the 
allegations that the defendants are entire 
strangers and that the plaintiff, wlo is 
the only surviving member of Maltab 
Rai's family, is entitled to succeed. The 
suit was irstituted in forma pauperis, ‘The 
defendants resisted the application on two 
grounds /r) that the plaintiff was nota 
pat per; and /2) that ste was not an Leir 
under the Hindu Law and that, therefore, 
she had no cause of action. The Trial 
Court found in favour of the plaintiff on 
-. the first question and teld that upon the 
evidence produced it was proved tlat 
the plaintiff was not possessed of any 
| property to enable her to pay the recuisite 
amount of Court-fees. . On the second ques- 
tion, however, it ceme to the conclusion 
that the plaintiff was not an Leir and 
had, therefore, no right to maintein the 
suit, Her applicat‘on was consequently 

dismissed on the ground that tle allega- 

ticus made in tLe plaint did not show a 
cause of action. 

In my opinion this-order is illegal and 
must be Set aside. The scope of the en- 
quiry tnder 'O. XXXIII of the Civil 

. Procedure Code is limited primarily to 
determinin g the patiperism of the peti- 
tioner, “and the Court is not justified in 
determining upcu an - application to sue 
in forma pauperis complicated questicns 
of law. There is no doubt thatthe Court 
has the power to reject the application 
to sue in jorma pauperis if the allegations 
do not show: a cause of action, but, as te- 
peatediy keid, "the Court ought to treat 
the ‘application for permission to sue as 
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a pauper as calling for an adjudication of 
varioüs questions wl ich ouglt to be tle 
subject of specific jssves alter all tle 
ple.dings Lave been filed. In Rathnam 
Pilas v. Pappa Pillar 9) it wes Leld Ly 
a Full Bench cf tle Madras High Court 
that in an enquiry under section 409 
of t] eold Code which corresponds to O. 
XXXIII. r. 7d the new Code, the Court 
ouglt not to go into ev dence as to tle 

meris of the ecse. A simikr view was 
taken in Koka Ranganayaka Ammal v. 
Koka Venkelachellapa.. Nayudu 12); San 
kavavamter | v. Subramania Atyar 4); 
Venkoba Row v. Thunwa Natavaja Chetty 
(4); Debo Das v. Ram Charn Dass (5); 
Gopal Chandra Neogy v. Bigco Mistry '6) ard 
Govindasamt Pillar v. Municipal Ccut cal, 
Kumbakonam (7). Mr. Tiret). Rem for 
tle respondents relies on Nawab Bahadur 
of Murshidabad v. Harish Chandra (8) 
and argues that it was competent to fle 
Covrt to look into tle petition of plaint 
as regards tLe merits of the claim obvious- 
lv with a view to determine wletler or 
not the allegations of tke plaintiff dis- 
closed a cause of action. ‘The plea in thet 
case was that tle suit was barred. by 
-limitation and it wis Leld that, in crder 
to satisfy itself as to the existence of a 
subsisting cause of action, the Court could 
refer not only to the petition brt also 
to the statements made by the petitioner 
during the coutseof the enquiry. This de- 
cision came up for discussicn in a recent 
judgment of the Madras Higl:* Court re- 
ported as Kalltam Amma v, Matathil 
Veetil Achuthan Nair (0) end it was keld 
by Mr. Justice Krmareswemi Sestri that 
it wes no eutlority jor the propositien 
that the Court ought to freme an isste 
as to limitation, wlich is often a qresticn 
dependent “on facts and reavires pertics 
to go into the question which ougkt pro- 


(1) 13 M. I. J.292 (F. B). e 

(2) dy 323; 1 Ind. Dec. (N. &.) 1061; 

(3) 13 M. L. J. 425. 

(4) 1 Ted. Cas. 829; 6 M. L. T. 359. 

(5) 2 C. W, N. 474 

(60 8 C. W. N. 7o. . 


45 Ind, Cas. 95 41 M. 620; 34ML J; 
- 


2 ‘Ind. Cas. 55; 13 Cols. ist 
3 Ind. Cas. 239; 10 I. W. 174; (1919) 
M. W. N. 573; 37 M. L. J. 3091 
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Perly to be the subject-matter ot en issue 
after ihe pleint is admitted. I am in 
entire accord  wilh this view and am 
of opinion that the Subordinate Judge 
acted with material irregularity in 
dismissing the petition on the ground 
that tre claim did not disclose a cause 
of action. 

I accept the petition, set aside the order 
and direct the learned Subordinate Judge 
to dispose of the petition in accordance 
with law. NO order as to costs. 

Z. K. l Petition accepted. 
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. PATNA HIGH COURT. 
ApprAL FROM APPELLATE DECREE No, 1461 
OF IQ2I, 
i August 2, 1923. 
Present -—Mzx. Justice Das and 
Mr. Justice Macphetsoa. 
LAL MAHTON AND ANOTHER— 
PLAINTIFF3— APPELLANTS 
Ve SWS 
DHANUKDHARI MAHTON AND 
OTHERS—DEFEN! ANTS—R ESPONDENTS. 
Evidence Act (I of 1872), s. 9x— Agreement 
yeduced to writing —Oral evidence, admissibility 
of — Partition, poof of—Deed of partition not avati- 
able—Part performance, doctrine of, applicability 


of. a 
When men agree to preserve by writing the 
remembrance of past events of which they wish 
to create a megnorial either with a view to lay 
down a rule for their own guidance, or in order 
to have in the instrument a lasting proof of the 
truth of what is written, the truth of the written 
acts must be established by the acts themselves, 
that is, by the inspection of the o1jginals and if 
the writing is, for some reason, inadmissible in 
evidence, oral evidence is wholly inadmissible 
to prove the terms of the writing. [p. 43, col. 1.) 
pendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; 12 C. L. J. 253,15 C. 


NAND 


^OW. N? 375, relied on. 


In such a case, however, relief may be claimed on 
the basis of part Cp is of the agreement to 
the knowledge of the other party. [p. 43, col. 1.] 

Where the defence to a suit for partition was 
that there had been a complete previous partition 


_ petween the parties, but the deed of partition 
© was held to have been inadmissible in evidence 


nt of *egistration ; 
for ri that the defendant could rely upon the 


“thatithelpartitionk had} beenfacted¥ upon} and 
fact, € ipa effect; and that the doctrine 


ed 
e 


| e 
: 
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of part performance was applicable to such a case. 


[p. 43, col. 1.4 
Walsh v. Lonsdale, (1882) 21 Ch. D: 9; 52 L. 


J. Ch. 2; 46 L. T. 858; 31 W. R. 109 and Maddi- 
son v. Alderson, (1883) 8 A. C. 473; 52 L. J. Q. 
B. 7371 49 L. T. 303; 31 W.R. 820; 47 J. P. 821, 


relied on. 


Upendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; 12 C. L. J. 251: 15 C. 
W. N. 375, distinguished. 

Appeal from a decision of the District 
Judge, Patna, aated the Ist August 
1921, reversing that of the Subordinate 
Judge, Patns, dated the roth July 1920. 

Messrs. Jayaswal and B. C. Sinha, for 
the Appellants. 

Messrs. $. Dayal and L. N. Sinha, for 
the Respondents. 


JUDGMENT. 

. Das, J.—This appeal arises out ‘of a 
suit instituted by the appellants fox perti- 
tion of joint family properties. Tke only 
defence which we need consider is that 
there was a-previous partition and that 
the parties were in separate possession of 
theit respective shates. The Court of 
first instance believing the case of the 
plaintiffs gave them a decree for parti- 
tion. The lower Appellate Court has 
reversed the decision of the Court of 
first instance and has dismissed the pic int- 
iffs, suit with costs in both the Courts. 

The defnite case which was made by 
the defendants Was that tle partition 
was carried qut by means of a document 
which was executed by the parties. It 
is conceded th:.t thedocument upon which 
the defendants undoubtedly rely was not 
a registered document and the question 
which wesargued in tle lower Appellate 
Court and the question which has been 
argued in tkis Court is that the document 
being inadmissible jn evidence, the learned 
Judge in the Covrt below skould not 
have found partition on the oral evidence 
in the case. The learned  Tudge's view 
appears to be this, that the Court of 
first instance did not*refet to the docu- 
ment and the document was, as a matter 
of fact, not admitted in evidence ond, 
therefore, jt was open to the defendants 
to sticceed on the oral evidence especially 
as the plaintiff did not object to .the 
reception of oral evidence. In my opinion 
the decision of the learned Judge in the 
Court below on this point is not corrects 
The point was conclusively established in 
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the case of Upendra Nath Banerjee v. 
Umesh Chandra Banerjee (x). It was pointed 
out in that case that when men agree to 
preserve by writing the remembrance of 
past ‘events of which they wish to create 

a memorial either with a view to lay 
~ down a rule for their own guidance, or 
in order to have in the instrument a 
lasting proof of the truth of what is 
writtep, the truth of the written acts 
. must be established by the acts them- 
selves, that is, by the inspection of the 
originals, It was also pointed out that 
if the document was inadmissible in 
evidence oral evidence was whelly inad- 
missible. So far as the first point which 
has been urged before us by Mr. Jayaswal 
. js concerned, it must succeed. 

But the decision on this point by no 
means concludes the case. The learned 
Judge in the Court below has come to 
the conclusion that the partition was 
acted upon between the parties and that 
the agreement to partition the properties 
has been carried into effect. It is well 
established that a party may found upon 
the actings of the parties though it may 
be that the act itself was not clothed in 
the formalities required by law. ‘The 
English cases of Walsh v. Lonsdale (2) and 
Maddison v. Alderson (3) support the pro- 
position. It has been laid down in numer- 
ouscases that if there be apart perform- 
ance by tke party seeking relief, and to 
the knowledge of the other party, proof 
wil be admitted of the verbal contract 
in cases where an action for specific 
performance would lie. But part perform- 
ance is only anexception to the pleaof 
the Statute of Frauds in an action for 
specific performance, Mr. Jayaswal relies 
upon the case of Upendra Nath Banerjeé 
_ v. Umesh Chandra Banerjee (1) in “support 
of the proposition that the English doc- 
trine of pait -performance is inapplicable 
to acase where the partition is carried 
out by a document which is not regis- 
tered. But a careful reading of the deci- 


(1) 6 Ind. Cas. 346; 12 C. Te J. 25; 15 C. W; 


N. 375. : 
(2) phe Ch. D. 9j 52 L. J. Ch. Bz; 4634. 
T. 858; 31 W. R. 109 


} , : 
| (3)2 (1883) 8 A. C. 4731 52 L. J. Q. B. 7371 
49 n T. 303) BI Wi Ri 820; 47 Ji Pi 821; 
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sion of Mr. Justice Mukerjee shows that 
that is not what that learned Judge 
intended to lay down in that case. That 
was a case where the plaintiffs brought a 
suit for partition and the defence was 
that a portion of the property had been 
previously partitioned between the parties. 
In other words, the defendants relied 
upon the fact that there lad been a 
partial partition of the joint family prop- 
erties by agreement of the parties, Mr, 
Justice Mukerjee pointed out thata suit 
for partial partition would not lie in a 
Givil Court although such a partition could 
be carried out by agreement of the parties 
outside Court and as a suit for specific 
performance would not lie in respect of 
an agreement to partially partition the 
joint family properties, the equitable doc- 
trine of part performance cleatly had no 
application whatever, 
before us the defence is, that there was 
a complete partition of joint familv prop- 
erties. In my opinion the decifion 
upon which Mr, Jayaswal relies has no 
application to the facts of the present 
case. 

The only other point that remains to be 
cousidered is, whether there is a sufficient 
finding vf the lower Appellate Court that 
the transaction between the parties was 
catried into effect, Mr. Jayaswal contends 
that the findings ot the leuined Judge in 
the Court below do not w rrant his 
conclusion that t-ere was part perform- 
ance. Sufficient to bring the case within 
the principles of Maddison v. Alderson 
(3). The learned Juage has :tterrea to 
the oral evidence adduced by the defen- 
dants to show that the partition was 
carried into effect. It is quite true that 
he does not s&iscuss that evidence and 
if there was nothing elsein the judgment 
we would have to remand the case for 
a further consideration by the lower 
Appellate Court. But the learned Judge 
has also referred to unimpeachable docu- 
mentery evidence in the case. Now the 
documentary evidence shows that, 


whereas before the partition the joint e 


family properties stood in the joint names 
of the brothers in the chowktdard registers 
after the partition 40 bighas stood in the 
name of the defendantsdand 12 bfghas stood 


in the name of the plaintiffs. Now, it must 


but in the casee 


* 
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be remembered that the case of the 
defendants is that the joint family prop- 
etties of 52 bighis were partitioned 
between the two brothersin the proportion 
of 49 bighas and 12 bighas, 4o bizhas 
having been allotted to tke defendants in 
consideration of their undertaking to pay 
the joint family debts, the arrears of 
rent due in respect of the holdings and 
to Maintain his mother and the widow 
of the third brother who had  pre- 
deceased her and to bear the cost of her 
daughter's marriage. ‘The chowhidar? regis: 
ters shew that, subsequent to the parti- 
tion, 40 bighas stood in the name of the 
defendants, whereas 12 bigkas stood in the 
name of plaintiff. Mr. Jayaswal contends 
that there are no dates in the chowkidart 
registers whict would establish that sub- 
sequent to the partition zo bigias stood 
in the name of the defendant and 12 
bighas in the name of the plaintiff. But 
that is the decision of the learned Judge 
and itis not open to us to consider 
thesé different items of evidence in this 
Court. The documentary evidence is 
undoubtedly consistent with the case of 
the defendant. Apart from the chowkidart 
registers, the learned Judge has referred 
to some documents which show that the 
defendant paid off the ancesttal debt 
which was due by both the parties 
and also the arrears of rent. All the 
different documents completely support 
the case of the defendant that the agree- 
ment between the parties was cattied 
into effect. In my opinion we are entitled 
to give the defenaant relief upon the 
equities thht arise out of the actings of 
the parties though it is quite impossible 
to give him any relief upon the document 
itself. I have come fo the conclusion 
that the decree which has Been passed by 
the learned Judge is right although I do 
not agree with some of the views which he 
has expressed in lis judgment. 
l,would dismiss this appeal with costs. 
Maopherson, J.--I agree. 


Appeal dstunssied, 
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NAGPUR 7j kaka COMMISSIONER'S 
C ‘ 
SECOND CIVIL APPEAL NO. 391 OF 1922. 
September 8, 1923. 
Present:—Mr. Baker, J. C. 
MOTI RAM AND OTHERS.— DEFENDANTS 
Nos. I TO3 — APPELLANTS 
VEYSUS 
Seth I, AKHMICHAND AND OTHERS— 
PLAINTIFFS—-DEFENDANTS Nos. 4 TO 6— 
RESPONDENTS, 
Transfer of Property Act (I V of 1882), s. 107— 


“Year”, whether covers Hindi Sambal year—- 
RegisivaHon. 

A year calculated according to the Sambat 
Calendar amongst Hindi speaking parties should 
not be co@sidered to mean a year according to 
the British Calendar. ‘Therefore; a lease for one 
year according to the Sambat Calendar is not 
registrable even if the year is alittle longer 
than the year accordingto the British Calendar. 
[p. 45, col. 1.] 


Appeal, against a decree of the Dis- 
trict Judge, Hoshangabad, dated the 25th 
April 1922, in Civil Appeal No. 3 of 1922. 

Mr. J. Sen, for tre Appellants. 

Mr. N. G. Bose, R.B., forthe Respond- 
ents. 


JUDGMENT.—Tle oníy question tket 
arises in this appeal is, whether the lea:c 
on which the suit is based is one for a term 
exceeding one year under section 107 of 
the Transfer of Property Act. As pointcd 
out by the lower Appellate Court, thor; h 
there is no written lease, there is an entry 
in the plairtiffs register (Exhibit P--) 
that it is for one year from Kartik Badi 
12, Sambat 1976, to Kartik Badi 12, Sam- 
bati977, corresponding to English datis 
20th October 1919 tozth November 1920. 


It is contended on bekalf of tke appc'- 
lants that, under section 3, clause (59), cf 
Act X of 1897, (the General Clauses Act), 
a year means ‘a year reckoned according , 
to the British Calendar", and that, unccr 
section 4, clause (x), of the same Act, tle 
definition of “year” in section 3 applics 
also to all acts of the Governor-General 
in Council made after January 1868, and, 
therefore, the expression “year” in sect’ cn 
roy of the Transfer of Property Act meas 
a year according to the Br'tsh Calender, 
and, therefore, tre lease in qrestion beng 
for morethana year accord ng totle Britich 
Calendar is compulsorily registrable. 
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It is admitted that the defendants had 
given possession of the horse in suit before 
the judgment was pronounced, and tke 
_ only difference tnat exists is as to the 
liability for costs. No ruling directly on 
the point appears to exist and I am sot 
aware of any law by which a year calculated 
according tothe Simbat Calendar amongst 
Hinii speaking parties should be considered 
to mean a year according to the British 
Cilendar. The intention of the parties 
obviously was to let the house for a year 
onty, and I aeree with the lower Appellate. 
Cart in ho'ding that the lease is not for 
a term exceedin3 a year, I, therefore, 
confirm the decree and dismiss the appeal 
with costs. 


$. D. Appeal dismissed, 


| LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2363 OF 1922. 
= May 2, 1923. 
"Present — Mr, Justice Camphell. 
KHANOO—DEFENDANT—APPELLANT 
: Versus — 
Musammat BHAG BHARI, MINOR, THROUGH 
RAJA—PLAINTIFF—RESPONDENT. 
Muhammadan ‘Law—Marriage— Option of 
puberty, when to be exercised— Acquiescence. — 
The principle uuderlying the crude provision 
of Muhammadan Taw that the option of puberty 
inust be exercised by a female immediately ou 
the appearauce ofthe physical signs of puberty, 
waich was promulgated to people living under 
very different conditions from those which ob- 
tain to-day, is that there must be no acquiescence 
in the marriage by the female, so that the ques- 
tion in all Such cases is, whether the plaintiff 
has acquiesced im the marriage. [p. 45, col. 2; 
P. 46, col, r.] - i 
Hussaina v. Jivani, 69 Ind, Cas. 28r, followed. 
Second appeal from a decree of tae 
District Judge, Jbelum, dated the 20th 
June 1922, reversing taat of the Additionil 
Mansif, First Class, Paalia, District Gujrat, 
dated tue 22nd April r922. ` 
Dr. Khalifa Shuja-ud-Din, for the 
Appellant. * s 
Mr. P..N. Rozdon,forihe Respondent. 


JUDGMENT.—'hesuit was by Musam-. 


mat Bhag Bhari, then a minor, fora deelara- 
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tion that her marriage with the defendaat 

Khanoo contracted cn her behalf during 
her minority was null and wid. ‘The 
First’ Court dismissed the suit. On appeal 
the learned Listrict Judge held that the 
plaintiff was entitled to repudiate tue 
marriage on arriving at years of discretion; 
that at the time of tke suit she was about 
164 years of age; that she did not wait 
too long before exercising her option, 
having regard to the difficulty experienced 
by a young girl in coming to Court to in- 
stitute a suit, and that the defendant had 
entirely failed to prove that the plaintiff 
had ever lived with him as his wife. ‘Lhe 
appeal was accepted and the plaintiff was 
given a decree for which she asked, the 
learned District Judge remarking further 
ihat the institution of the sult constituted 
repudiation of the marriage, and that since 
it was impossible for the plaintiff to come 
into Coutt without obtaining the services 
of a next friend, she could not be said to 
be personally responsible for undue delay 
of the suit. x 

(Ihe defendant has preferred a second 
appe:1 to this Court and it has been urged 
on his behalf thet the lower Appellate Court 
has found.the age of the plaintiff to be 
T6$ at the date of the institution of the suit; 
that under Muhammadan Law puberty 
is presumed to begin at the ige Of 15 in 
default of evidence to the contrary of which 
there is none in this suit, and that, also 
under Muhammadan Law, the option of 
repudiation must be exercised by a female 
immediately on the «eppearance of the 
physical signs of puberty. 

Tae cise is precisely simfMer to Civil 
Appeal No. 1171 of 1921, decided by Mr. 
Justice LeRossignol on the 21st J. nuary 
1922 end printed os Hussaina v. Jivam (1) 
aud the que&tion is whether I should 
follow th: t ruling or refuse to do so. It 
has been brought to my notice that an 
appeal against it was adinitted to a he.ring 
by a Division Bench. but that the parties 
subsequently compromised. What Mr. Jus- 
tice LeRossignol laid down was that tke 
principle underlying the crude provisions 
of the Muhammadan Law, whica wase 
ptomulgated to people living under very 


different conditions from: those which Obtain. 9 


(x) 69 Ind; Cas; 281, 
Lj 
e © 
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to-diy,is that there must be no acquies- 
cence, so that the question in all similar 
cases will be. ‘‘ Has the plaintiff acquiesc- 
ed?" He held that ip the case  betore 
him she had not and upheld thel decree 
of the lower Court in favour of pleintiff 
who was 17 at the date of the suit. 

Thereis a finding by the lower Appellate 
Qourt which is not contested that there 
has been no acquiescence in this case, and 
l consider that unless very sirong reasons 
are shown against Mr. Justice LeRossignol's 
ruling I should follow it. 

I, therefore, dismiss the appeal with 
costs, : 


Z. X. Appeal dismissed, 


NAGPUR J VES COMMISSIONER'S 
C 4 
Crvi, REVISION NO. 200 OF 1922. 
Match 24,£1923. 

Present :—Mr, Baker, J. C. 
Sheikh BALDAR—PLAINTIFF—- 
APPLICANT 
versus 
Sheikh IMAM—DEFENDANT— 
NON-APPLICANT, 

Civil Procedura Code (Act V of 1908), s. x15, 
0. I X, r. 3— Revision where other remedy open — 
Discretion—Swit dismissed under O. IX, ¥, 3 
—Revísion, whether lies. 

As a general rule the High Court does not inter- 
fere in revisibu when the applicant has another 
remedy open to him. 

Pranjivandas v. Bhavanishankar, 3 Ind. Cas. 
780; x1 Bom. L. R. 754, relied upon. 

Where a suit has been dismissed in the absence 
of both the parties under °O. IX, r. 3, 
of the Civil Procedure Code the plainti 
can institute a fresh suit under r. 4 of the Order. 

Quzre.—Whether. revision lies against an order 
dismissing an application for restoration of a suit 
disrgissed in default of .both the parties. 

Obiier.— Where a case is remanded for re- 
trial by the First Court no notice is given to the 
parties of the date fixed for the xe-hearing accord- 
ing to the practice of the Courts in the Central 
Provinces. . 

Aimaram v, Krishhna, 4 Ns: Ll. Ry 100, fol- 
lowed. i * "3 | 

Civil revision of an order of the 
Subordigate Judge, Khandwa, dated the 
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roth July 1922, in Civil Suit No. 72 of 
1919. 

54 W. R. Puranik, for the Applicant. 

Mr. S. B. Gokhale, for the Non- 
Applicant. 

OXDER.—This is an application in 
revis.0n against the order of the Sub- 
ordinate Judge, Knandwa, rejecting the 
plaintiffs application under O., JX, r. 4, 
Civil Procedure Code, to bave the smt 
restored to the file. 

. The facts of the case are that the plaint- 

iff brought a suit against the defenaants 
in the capacity of a landlord against a 
co-landlord, Ultimately, the suit came 
in secong appeal to this Court, Second 
Appeal No. 69 of 1921, and the decrees 
ot the lower, Courts were set aside 
and the case was rethanded fur re-trial 
by the First Court. In such cases no notice 
is given to the parties of the date fixed 
for. the re-hearing in accordance with the 
settled practice of the Courts in these 
Provinces: See Aimaram v, Krishna (1). 
The p.aintifl who 1s a renaent o1 Khanawa 
states (that he) asked his Pieader to find 
out when the case would be heard and 
himself went to Seon: for treatment of 
his eyes during. the summer vacation. 
The date fixed for hearing by the lower 
Court was 16th June 1922, on which date 
the parties were absent and the Judge 
was on casual leave. The case was again 
taken up on the 23rd June 1922 when the 
parties were"absent and the suit was dis- 
mussed uuder O. IX, 1 3. On the roth 
July 1922 the plamtiff appued for the 
restoration of the case to the file but 
ius appheation was rejected by the Sub- 
ordinate Judge for reasons given. Against 
this order the present appucathon in 
revision 1s made to tius Court. ; 

In tne first pace, it is doubtful whether 
this appacation can le., Under O. IX, 
r. 4 tne piaintilf can bring a fresh suit, 
In Pran,wandas v. Bhavanishankar (2), 
it has been held, as a general rule, that 
High Court does not interlere in revision 
when the applicant has, by suit or oher- 
wise, another remedy open to him, 

In the second place, it appears that 
the applicant asked his Pleader to inform 


i) 


4.N. In R. 166, "TM 
3 Ind: Cas, 780; z1 Bom; Ti R: 7g4i 
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him of tne date fixed for tne suit, but no 
affidavit of the Pleader nas been put in 
to show that any such instructions were 
given to him, or that he made any en- 
quiry. It may be assumed that if any 
enquiry was made the date fixed for the 
hearing of the case would have been avail- 
able without difficulty. A i 
It has been urged that as the applicant 
had prosecuted this litigation in three 
Courts, it is not likely that he would have 
"been absent intentionally if he had known 
the date fixed, and the absence of the 
* defendants indicates that they too were 
unaware of the date, 
observed that this Court had digected the 
re-trial of the suit on an amended plaint 
confined to the alternative claim of the 


plaintiff and the suit is practically 
converted into a new onc. 
Under these circumstances, I do not 


think thereis any ground ior interference, 
and the application is, therefore, dismissed 


with costs. 


G. R, D, Application dismissed, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 1041 OF 
1920. 
December 11, 1922. 
Present:—Mr. Justice Broadway. 
MELA RAM AND ANOTHER—PLAINTIFFS— 


APPELLANTS 
i versus 
MussamMat BHOLI—DEFENDANT— 
+—RESPONDENT, 


Evidence Act (I of 1872), s. 116—Lendlord 
aud tenant-——Estoppel—Tenant din possession 
Prior to lease, affect of. 

A tenant who has executed a lease but has not 
been let into possession by the lessor is estopped 
Írom denying his lessor's title, iu the absence of 
proof that he executed the lease in ignorauce 
of the defect in the lessor's title or that the execu- 
fion of the lease was procured by fraud, misre- 
presentation or Coercion. |p. 48, col, r.] 

Venkata Chetty v. Aiyanna Gownden, 36 Ind, 
Cas, 8175 40 M. 561; 31 M, L, J. 712; 20 M, In T; 
437 (2089) Mi Wi Ni gal sin Wi 304. @. B.) and 
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Makhan Singh v. Baisakhi Ram Shah, 50 Ind. 
Cas. 591;123 P. R. 1919, relied on. 
| The mere fact that the tenant was in, possession 
prior to the execution of the lease does not prevent 
Er doctrine of estoppel from applying. (p. 48, col. 
I 


Second appeal from a decree of the 
Disirict Juage, Sakot, aatee the 24th 
January 1922, au rung that of the Muns, 
First Gass, Daska, Distr.ct S alkot, aated 
the 21st October 1921.. 

Mr. Bekari Lal, ior the appellants. 

Mr. B. D. Qureshi, for the Responaent. 

JUDGILEN'r.—Oxne Musammai  Bhol 
executed a Mottpage-deed in tavotr ol 
Mea Ram and Parshotam Das un the 
I4th December 1919 by wach she mort- 
gaged a house to tne mortgagees tor 
Rs. 288, ‘ue mortgage was with poss- 
ession, but on the same day they leased 
the nouse tu Mussammat Bholi tor uwe 
year at a renial of aanas 8 per mensem, a 
deed otlease being awy drawn wp anu exe- 
cuted. On the 28tu April 1921 the mort? 
gagees sued Musammat Bnoli for Rs. 8 
as arrears of rent ana also asked fur pos- 
session by her ejectmenf. 

Musammat Bnol-demed execution of 
the lease and pleaaed the invalidity ot 
the mortgage. 

The Trial Court found the execution of 
the lease deed proved but held that as 
possession had not been given to Musam- 
mat Bholi as a tenant, the relationship 
of landlord and tenant had not been 
estabushed, 

The mortgagees appealed to tue learned 
District Judge urging that under” section 
116 ot theI ndian Evidence act Musammat 
Bholi was estopped irum denying t.eir 
title of landio:ds. Tue iearged District 
Judge exat.ned the mortgage-ueea and 
came to the conc.usion that it was of a 
nature which kent its lt to serious dispute 
and that, therefore, it would not be right 
to jet Musammat Bholi on a techni- 
cu] plea. 

‘ner appeal having been dismi:sed the 
mortgagee. ave come up to this Colt 
in second appeal through Mr. 1 ehari Lal 
and I have heard Mr. Qureshi for the res- 
pondent, 

In Makhan Singh v. Baisakhi Ram 
Shah (1) it was held. that a tenant 

* 


(i) go indi Ges; gol; tag Wi R: 1010: 


created by Musammat Bholi herself and 
it would seem that she can scarcely 
now set up any defect of which she 
was ignorant (Woodroffe’s Evidence Act, 
pages 839 to 830). | Vac 

The mere fact that Musammat Bholi 
was in possessión prior to the execution 
of the lease does not prevent the docttine 
of estoppel from being-applied. She can 
prove that she was coerced into executing 
the lease qr was induced to execute it 
By fraud or  nYsreprésentation. No 
enquiry has been made into these points 
and,I accordingly accept the appeal and 
romand the case tothe Court of ârst instance 


. for an enquiry. and decision on any fraud 


or misrepresentation - or coercion alleged 
by her. Costs in this Court will follow 
the event. . MOM 
l | Appeal: accepted. 
ZEK: M — » 
(2) 36 Ind. Cas. 817; 4o M. 561; 31 M. 
712; 20 M. G. T. 4571 (1917) M. W. N. 55; 5 L 
3094 ( Å. By 
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LAHORE HIGH. COURT. l 
SECOND CIVIL APPEAL No. 2488 OF 1920. 
May 7, 1923. . |. ; 
Phasent —Sir Saadi Lal, Kr., Chief Justice, 
"and Mer. Justice Lumsden, 
Musiammat .SARDHI AND OTHERS— 
HELENDANTS— APPELLANTS 
. versus | 
> ALI AU~PLATNTIFE— RESPONDENT, 
M Nan of | occupancy righis— 
Suit to challenge alienation by veversioner, main: 
lainability of— Punjab Tenancy Act (XVI 
of 1887) 3. 59. deb a Sues iube. n 
*. 
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. A collatéral of aü'occupancy tenant impeach- 
ing an alienation by the latter of his occupancy 
rights must prove two things: (1) that he is. 
entitled to succeéd to the occupancy rights on 
the death of the occupancy tenant, and’ (2) that 
had the subject-matter of the alienation been 
ptoprietary instead of occupancy rights, he could 
have maintained the suit. . *, , 
Abdulla v. Allah Dad, 98 P. R. 1967; 18 P.L. 
R, 1908; 62 P, W. R. 1907 (E. Bi), followed. 
. Secofid appeal from’ a deerée of tle 
Additional District Judge, Jullundur at 
Ludaignai, dated the r4th Augüst 1926, 
reversing that of the Seniot Subordinate 
Judge, Julhindur, dated the 3oth -July 
X019. | == 
Lala Faqw Chand, tor the Appellant. . 
Mr. Bishen- Narain, tot the Respondent 
JUDGMENT.—On the x1th June 
1916 Ram’ Ditta, a éarpenter of Nakodar, 
in the District of Jullundur,; made a. gift 
of his occupancy rights and residential 
house to his two daughters. ‘The donors 
collateral Ralia, has brought: the present 
action fot a declaration that the gift shall. 
not affect his reversionary rights, -Now, 
it} as been held by tne Courts below that the 
land was occupied by the common ancestor, 
and that, under section 59 of the Punjab 
Tenancy Act, the plaintiff would be entitled 
to succeed to the occupancy rights on tle 
death of the donor. Tne question, however, 
is whether he is entitled to impeach the 
alienation. Now, it is laid down by a 
Bull Bench of the Punjab Chief Court in 
Abdulla v. Aglah Daa (x), that a collateral 
of an occupancy tenant impeaching an alien- 
ation by the latter of his occupancy 
rights must prove two things: (X) that 
he is entitled to succeed to the occupancy 
rights on the death of the occupancy tenant, 
and /2) that had the subject-matter of the 
alienation been proprietary instead of oë- 
cipancy rights, he could have maintained 
the suit. 'The-first condition Las been 
satisfied 1n the present case, but the District- 
Judge has not decided tne question whether 
a- čustor among the Tarkhans of. Nakodar 
has been established which. restricts the 
power of a proprietor to: ali&nte" hi$ an- 
cestial laid. Tue Trial Judee cie fo'tie 
conclision that the. parties wefe governed 
by the Hindi Law, but the:District. Judge 
has biséd his-judginent upón' tre provisions 
of sectión,59 of the Punjab Tenancy „Act 
,. (y .98 R. Ry 1997] 18 P, la R. 1308; 62 P. W, 
Ret By 050707 UU. QAV.e 
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holding that the question of custom or 
personal slaw.,was immaterial. This view 
is wholly erroneous, and the appeal must 
be remitted to the District Judge for re- 
decision with reference to the iloregoing 
remarks. 

We accordingly accept the appeal and, 
setting aside the judgment of the Listrict 
Judge, remit the case to kim for redecision. 
The Court-fee on the memorandum of appeal 
shall be refunded, and other costs shall 
abide the event. 





basi ord 
Z. K. Appeal accepied. 
ER 
gug e 
— A I. UE t 
aif PAINA HIGH COURT. 


Im the matter of Stax APPIICATION IN 
SECOND Civi, APPEAL No. 987 OF 1922. 
; April 9, 1923. 

Present;— Justice Sir Jwala Prasad, Kt., and 
Mr. Justice Ross. 
KARSHAN BHABAN CHATALIA— 
.APPELLANT-——PETITIONER 

versus: . 

X INDRA NARAIN CHANDRA—, 

RESPONDENT—OPPOSITE PARTY. K 

Civil Procedure Code ( Act V of 1908), O. XL 1, 
y. 5—Execution of decree—Stay of execution—~Sub- 
stantial loss—Coolie sheds andel vam lines standing 
. on land decreed— Application for stay dismissed 

by Registray — Application to High Court —Posscs- 
sion delivered by Executing Court, validity of— 
Notice, whether necessary. . 

Where it was found that certain Coolie sheds 
belonging to the appellant judgment-debtor and 
certain Tram lines for the purpose of working his 
„colliery stood on a piece of land from which he was 
sought to be ousted, by the decree-hoider in exe- 
ention of his decree: 

Held,*that substantial injury and loss would 
result to the judgment-de.tor if the decree- 
solder removed the sheds and Tram lines after 
getting possession of the land in dispute and 
«that this was, therefore, a fit case for stay of 
execution undir r. 5 of O. XLV of the Civil 
Procedure Code. : 

An application for stay of execution made by 
the judgment-debtor was dismissed by the Re- 
gistrar without notice to the judgment-debtor 
or his Vasil. When the latter came to know 
of the order of dismissal he took immediate 
steps to move the Court against the order of the 
Registrar and obtained. an ad interim order 


Executing Court had, without netice to the judg- 
ment-debtor, caused delivery of possession of the 
land in dispute to be made tothe decree-holder; 

Held, that the order of the Executing Court 
directing delivery of possession to be made to 
the decree-holder must, under the circumstances, 
be treated as null and void. [p. 51, col. 2.] 

Sudeyi Deyi v. Sovavam Agarwallah, 
W.N, 306, relied on; 


Io C. 


. It is an elementary principle that no order 
should be made in favour of one party against 
and to the prejudice of another unless that 
other has had an opportunity of showing that i$ 
shouldnotbe made. Íp. 51, col, I.) 

Gour Chandra Ry v. Janardan Prashad T kakus, 
68 Ind. Cas. 337; 4 P. L. T. 204; (1923) A.I. R. 
(Pat) 180 and Ram Sukul Pathak v. Maharaja 
Kesho Prasad Singh, 43 Ind. Cas. 925; 3 P.L. J. 
218; 4 P. L. W. 75; (1918) Pat. 17 \F. B.), followed, 


When a,record is received by a Subordinate 
Court from the High Court the usual practice 
isto notify the parties of the receipt of the re- 
cor in order that they may take necessary steps. 
[p. 5r, col. 2.] 


Mi. Abani Bhushan Mukerjee, for the 
Petitioner. ý = 

Mr. Subal Chandra Mazumdar, for the 
Opposite Party, 

ORDER.—'this is an application by the 
judgment-debtor for stay of execution 
pending the disposal of the appeal in this 
Court. The opposite party decree-holder 
resists this application. "Tue disputed prop- 
erty is a piece of land about 10 fathas 
in area. The judgment-debtor says that 
on the land in question stand his Coolie 
shed and ‘Iram lines for the purpose of 
working his colliery. The opposite party 
denies the existence of ary Coolie shed 
or the Tram lines. I: is true,that, in face 
of the extraordinary statements made on 
beha;Í of the parties, it is not possible to 
be certain as to whether the Coolie shed 
and the Tram.ines stand on the land in 
dispute. If, however, t.ey do exist, the 
judgment-debtor will be put to substantial: 
injury and loss if the aecree-holuet removes 
them after getting possession of the prop- 
erty in dispute, According to the case 
of the opposite party, the land is practi- 
cally parii and, therelore, no lass would 
accrue to the opposite party if the delivery ` 
oi possession is stayed pending the dis- 
posal of the appeal. Any uncertaking on 
beha.f of the wecree-holuer not to chang 
‘the outlook and sight of the land" i 
dispute will be of no avail"if, as he say% 


staying execution. In the meantime, however, theg, there is nothing on the land in question, ' 
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Considering the circumstances of the 
case we.are satisfied that the balance of 
coavenience lies in Staying the execution 
and delivery of possession of the property 
indispute pendingthe disposal of the appeal 
on the judg ment-debtor furnishing sufficient 
security for the restitution of the same 
to the decree-holder in the event of the 
appeal being dismissed. We, therefore, 
set aside the order cf the Registrar and 
direct that the execution be stayed as 
aforesaid. ‘The Court below will dete: mine 
the amount of security necessary for tke 
purpose. The learned Vakil on behalf of 
the decree-holder, however, contends that 
there is no occasion now for the stay of 
the delivery of possession inasmuch as 
possession of the property hes already been 
delivered “to the decree-holder, Io this 
the learned Vakil on behalt of the judg- 
ment-qebtur replies that the circumstances 
-in wo.cn tue uelivery ot possession was 
affected wil Justity_ this Court to ignore 
‘tue salu delvery of possession and to 
restore tne Status qua anie and: direct the 


possession to be delivered back to the. 


judgment-debtor. These circumstances are 
as tollows. 

On tne 26th February 1923 the learned 
"Registrar refused the appucation of the 
judgment-debtor for stay of the execution. 
The judgment-debtor shows by an affidavit 
filed in this Court tnat tbe oraer in 
question was not passed in tbe presence of 
his Vakil, and tuat neither he nor his 
Vakil was aware of tte said order until 
the ist of March 1923 when the order 
was shown to his Vakil. ‘bis allesation 
is not refuted and is in fact suppoiteu 
by the note made by Mr. Abani Bhushan 
Muknerjee, Vakil or the petitioner, in tue 
Oraer-sueel on tue Ist March 1923. His 
note was :—“Tue order was never cum- 
.municated to me. I came fo see iuis 
order," This note has been penned 
through and is ‘followed by the woid 
*Seen," Mr. Mukuerjee says that he can- 
celled kis note upon the representation of 


` tne Deputy Registrar that the orde:-sheet 


of tue bugt Court should not contain such 
-a noie. We do not see any Ieason wuy 


. &fenun a statement without auy comment, 


showing that the Vakil came to know ul 
“this order igr the first time should not 


have- been allowed to be made if what - 


was stated by Mr. Mukherjee was a fact 
Tuis, however, does not matter for the 
Order was actually seen for the fiist time 
by the Vakil, on the ist March 1923. 
‘Therefore, till then, the learned Vakil was 
ignorant of the orqer. Mr. Mukherjee 
states that Le immediately wired to his 
client asking him to come and take neces- 
sary steps in order to move this Court 
against the order of the Registrar, on 
tue 5th March. The High Court was noti- 
fieq to be closed on the 3rd, 4th ana 5th 
March on account of Holiiestival, but at the 
eleventh hour tie dat.s were changed Into 
2nd, 3ra and 4th March. This, 2nd of 
Marcu became a houday and consequentiy 
nothing cofüd Le done by the petitioner 
to move this Court against tpe order 
of the Registrar until the Court re-opened 
on the 514 of March. An application of 
the petitioner was filed tothe Court against 
tue order ot the Képisitar on tie 5th 
Mach and was disposed of on tuc bih 
March. -n chat ofucr the Court aumittea 
tue application and directed notice to be 
issued to the opposite party, gianting 
ad interim Stay ot execution of the qecree 
pending the disposal of the appliiation. 
In tue meantime, the order of tie Registrar 
rejecting the judgnient-gebior's applica- 


_tion for stay passed on the 26th Fxtiuary 


1923 was communicated ond iecelved by 
tre lower Courv on the 28th Ot Febtuay, 
although the order was not shown to the 
petitiuner’s Vale, as stated above, until 
the retof March. Onzeceipt of the ulaet 
of the Kegistra: the lower Court dilectea 
the execution to procetd and the issue 
of pIceesses for genvery of  possetson, 
fixin; tue Iyth Maich Iy23. This order 
was, Howeve:, not passed in the pre- 
sence oi tue Judgmenut-debtor or his 
Picader. ‘Lhe orger-sueet aves not bear 
tne sgnsture o. tue Judgmept-debior 03 
his Pieader, “The petitioner has, swoin in 
his afidavit that be or s lleaoer 
was not aware of the atoresaid older. 
dne  ordur-sheet does nut contain the 
Signatule oi ihe juagnenl-ucbior or his 
Picauer, he Jesuit wa» Wal the posses- 
Slovu was aQeuvgca to tie dcectee-hoicer 
On the sucugu, of the aioreraig older 
on the 5th Math iyan, beture the 
juugeMent-Geblur cou obtain an, oraer 
of. this Court on the. oth March for. an 
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ad interim stay of the execution. * The 
judgment-debtor applied to the Court 
below for stay of execvtion ou the basis 
of the order passed by the High Court. 
In these circumstances, we do not think 
that the delivery of possession can in 
any way frustrate the petition of the 
judgment-debtor for stay of execution, 
It is obvious that the judgment-debtor 
was ignorant of the order passed by the 
Court below on the 28th February and 
that order cannot in any way pre- 
judice him. The order of the 28th of 
February was an important order. It 
.was an order after a lapse of time dur- 
ing which the application of the judg- 
ment-debtor fux stay of execution was 
pending in this Court, It bas been 
pointed out more than opce that an 
important order such as tle present one 
should not be passed ex parie and that 
the si.nature of Pleader should invari- 
ably be taken in columa 4 provided for 
in the order-sheet for the  purpo:e. In 
the present case there were stroncer 
reasOns why the order should not have 
been passed behind the back of the 
petitioner and without his knowledge or 
that of bis Pleader. The special column 
provided for in the  order-sheet is par- 
ticularly meant to guard against any in- 
justice being done by an ex parte order 
behind tie back of a party. In the case 
of Sudevt Devt vy. Sovaram Agar: 
wallah(1) where there was no provision 
relating to notice to begiven to a party 
concerned, Woodroffe, J., held that notice 
should have been given. He further said 
that it was an elementary principle 
that no order Stould be made in favour 
of One party againt and to the pre- 
judice 0f another unless that other had 
an opportunity of showing that it should 
not beemade. I remember to have follo- 
wed and adopte] the dictum of Wood- 
roffe, J., in some casesand i still adhere 
to the view and consider the dictum a 
salutary : one: vide Gour Chandra’ Ray 
v. Janardan Prashad Thakur (2). and Ram 


( xo C. W. N. 306. 
2) 68 Ind. Cas. 3371 4 P. In T. 204; (1923) -A, 
i. 1 (Pat) 180; 


‘judgment-debtor 


Sukul Pathak v. Maharaja Kesho Prasad 
Singh (3). 

Therefore, the order of the 28th Feb 
ruary and the delivery of possession 
given to the opposite party “must be 
Considered to be null and void, and 
cannnot in any case give any right to 
the Cecree-holcer in the property in dis- 
pute to the prejudice of the judgment- 
debtor as in the case of Sudet Devt 
v. Sovaram Agarwallah (1). The possession 
celivered to the decree-holder in pursuance of 
the order Must beset aside and the proper- 
ty delivereg beck to the jucgment- 
debtor. I world further point out to 
tle Munsif the usual practice of notify- 
ing to the pirties the receipt of the 
record when it goes back from the High 
Court in order that the parties mey be 
apprised of it snd take necessary steps. 
The atoreSaig, elementary rules of procedure 
should always be kept in view and the 
non-observance of the same works, as it 
has done in the present case, great 
hardship to the parties. I would, there- 
fore, invite the attention of the learned 
Munsif specially to the rules afd the 
authorities referred to above. 

The result is that the execution and 
the delivery of possession arestayed pend- 
ing the disposal of the appeal, upon the 
furnishing security to 
the satisfaction of the Court below 
for restitution of the same in the event of 
the appeal being dismissed. In the circum- 
stanes of the case, we direct that the oppo- 
site party would pay two gold mohurs to 
the applicant as the hearing. fee. 


Z. K. Appeal dismissed. 


(3) 43 Ind. Cas. 925; 3 P.L. J. 218/ 4 P. L. W. 
751 (1918) Pat. 17 (P, B). 
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SIND JUDICIAL COMMISSIONER’S 
|: CuK. o] 
AFIRST CIVIL APPEAL NO. 58 OF 1920. 
October 6, 1922, 
Preseni;—Mr. Kenneuy, J. C. and s 
Mr. Aston, A. j. C. gu 
BIRM OF RAMSARANDAS-RAMKOOVER 
— DEFENDANTS— APPELLANTS 
UE Sus 
Firm OF MESSaS, BRURAMAL-RECK- 


. CHA ND—PLAINTIEFS—RESPONDENTS, 
Vendor and purchaser— Contract on " Karachi 
Dharra" or "Office Dhara” for shipment goods 
to avvive—Mitikhari (arrival notice), failure to 
make—Breach, when  occurs—Damages— Office 
Dhara’, import of—Selley, whether and how far 
bound to keep goods with himsel{f—Presumpiion— 
Allowance of customs duty. 
In the case of a contract on "Office Dharra” 
for shipment goods to arrive, if on the arrival 
of the goods tne seller fails to make ‘“Mitikhayi’’ 
on the buyer, the breacn of tne contract is on his 
part aud ne would be liable to pay damages cal- 
culated on the basis of the market rate on the 
day following the days (in this case six days) 
allowed by usage tor pringing tne goods from the 
harpour to tue seiler’s gouowu after their arrival 
in the harbour. | p. 54, cols. x & 2,] l 
Sharpe & Ço. v. Nusawa & Co., (1917) 2 K. Bi 
814; 97 ku. J.K. B. 33; 22 Com, Cas. 286, dis- 
tinguished. 
“Karacoi Dhara” means what is known in 
Karachi as "Oince Dhara.” [p. 53, col. Lj 
There is a trade practice in Karachi according 
to which importing oftuces are, within certain 
(or rather uncertain and varying) limits 
allowed to keep the goods in. the importer's 
-godowns and can ordinarily take delivery 
of them ac their convenience atter the time pre- 
scribed by the actual contrac. under which the 
nunporters vendee acquires the goods. Tms is 
a mere concession waich can be withdrawn 
a. any tune and is not a valid trade usage that 
couid be proved as between the parties, or tueirre- 
presenctatives-m-inte.est, under section g2 or the 
Hvidence Act, proviso 5, iur the purpose of vary- 
ing the express terms of the contract, | p. 43, col, 2.] 
Unreported judgments in Hakumairut Litaram v. 
Rupchind Ramohand in Suit No. 468 of 1913 aud 
Batumal v, Fatehchand, in SuitiNo. 187 oi 1918, 
approved; 
in a valid subsisting office Dharra contract 
a purchaser is entitled to presume tnat tne vendor 
wil keep the goods beyond the time tixed 
for delivery and up to tweive montas umess at 
any time previousiy nc give» an iuuinadon 
to the purchaser to tne contrary. No such 
presumption would, however, arise arber toe Seller 
< fas co itted a Dreacu oi tae agreement and the 
buyer knows or wiin reasumane  diugence 
ought to know that the seller nas broken tae agree- 
ment, [p. 53, COL 2; p. 54, Col. L) 

a Contract provides lor payment of customs 
duty by the buyer, tue same suyod pe auded to 

e contract pricein assessing damages, even U the 
goods are not delivered, (p. g4, col. 3j p. 552 col. Xe] 


z Appeal from the judgment and decree 
of Mr. Raymond, A. J. C., Sind. 

Mr. Rupchand Bilaram, for the Appel- 
lants. 

Mr, E. Casielhno, for the Respond- 
enis. 

JUDGIMENI.—'[his is an appeal from 

the juagment ana decree of tue learned 
Additional Judicial p Commissioncr,,, ur 
wind. 
_ it , appeats that, the ,defendants in a 
wiitten agreement contracted on 5th 
July x917 at Delhi to sell to the plaint- 
ifis Io bales of Mulls No. 35255 at 
Rs. 5-14-0 of May and, June, shipment, 
subject to two months’ delay for lute 
shipment, deliverable at Karachi Godown, 
according to “Karachi Dhara’’. The 
plaintitts hod, to ,pay agamst the R/R 
auy uccuments to, be presented at Deu, 
f uing wilcn interest was to be chetgeu 
to them, ang 1g the agre.ment it was 
stated ual tue &Ooous Lay been pulcuas- 
ed by tuc deieyuanis av Dem ana tuat 
as tuey alrived 1a Karacul deuvery would 
be given to tLe plainudts. 

Tue May suipiuent 9, Mulls No. 35255 
arrived In malaeli by whe “ Cay of 
Adelaide" on september z4iu, 1919. "ue 
same siup also brougot in tue June Sulp- 
ment. Tne SS. Milford Halt pringing 
sume Muus lor May snipment was sunk 
on the way out and the Griy of Glusgow 
with some June suipments allived in 
Kalacud on August slot, 


Jue ueienuauts taled to make “ Mut 
Knart,”” tuat is, tuey fated 10 Seng 8 
notice tu the pulcuaser intimatiung tue 
arrival Ol the guvus, On tue dlu January 
tne plaiytiis seut à notice to ue acdena- 
ants iequuing tuem to deivei tue goods 
Within a week, ‘he nolice was received 
Dy the delenuangts on Ith January 1918 
but deuvery was not given. ° 

Toe paimtus in thew suit claimed 
damages vase. Ou tue Wlilerenee between 
tue Coua t, I Le auu tue larkei-late 
prevaniug in Karacus on January Sti. 


ihe learned Additional Judicial Com- 
missluger bead tuat January rtu gid 
was tue due’ date ana tnat the plaintutfs 
were êntit,ed to tie diüreience between 
the conuact rate anu ue malket-rate 
prevailing on that date and he disallowed 
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the claim of the defendants that 4 per 
cent. should be deducted being the duty 
which the plaintiffs would have had to 
pay as purchasers had the goods been 
delivered. . 

We entirely concur in the view taken 
by the leerned Additional Judicial Com- 
missioner that the words ‘Karachi 
Dhara” in the contract meant what is 
known in Karachi as “ Office Dhara”. 
The words denote a usage of trade based 
on the practice of the European Importing 
firms. The lew relating to this usage was 
explained by Kemp, A. J, C., in Balwmal 
v. Fatehchaud (Suit No. 187 of1918) in 
the following passage:— 

“The plaintiffs put forward a contention 
that the seller was, according to the 
Office Dhara, which goverred the contract, 
bound to wait for 12 months for the 
buyer to take delivery. ‘Office Dhara’ 
requires, according to the printed terms 
of the office contract, in the ordinary 
case that the delivery of tke goods shall 
be taken within - or 10 days or a 
month of the ‘Miti Khari’ notice. It 
mav be that the office as a mere con- 
 eession to the dealer gives him further 
time io take the goods ana we knew 
that the offices have been giving con- 
siderable time to take up the goods, but 
this is e matter of concession ard not of 
tight. The evidence even pf defendants’ 
own witness Dharamgas admits that ihe 
purchaser cannot compel the office to 
keep the goods for 12 months but that 
the office, in this case Forbes Campbell 
and Co., have been giving the qealers 
time in order to enable them to take up 
the goods and he goeson to say ‘we only 
insist on rights when the desler is a man 
of whose*financial position we ate not 
satisfied" and indeed it is obvious that 
there can be no such term in the contract 
that the buyer shall have 12 months in 
which to take delivery because it would 
be absurd to imagiae that the seller would 
take upon himself the responsibility of 
the violent fluctuations in the market 
during these 12 months witbout taking 
matgin and, further, in law it would 
not be open to the plaintiffs to. prove any 
time for taking delivery other than that 
in the printed terms of the contract of 
the particular office." 


In Hakumatrad Ltlaram v. Rupchand 
Ramchand (Suit No. 468 of 1913) Fawcett, 
A. J. C., also observed, “1 think the plaint- 
iffs ate entitled toiely on the trade practice 
which has been asserted in the plaint and 
sufficiently pioved. This is, that buyers 
of goods sold by importing offices at 
Karachi are ‘within certain (or rather 
uncertain and varying) limits allowed to 
keep the goois inthe importer's godowns 
and can ofdinarily take delivery of them 
at their convenience after the time pre- 
scribed by the actual contract under 
which the impotter's vendee acquires the 
goods. No doubt, this is a mete conces- 
sion which can be withdrawn at any 
time and is not a valid trade usage that 
could be proved as between tbe parties to 
the contract or their representatives-in- 
interest under section 92, Evid ence Act, 
priviso 5, for the purpose of warying the 
express terms of the contract." 


Mr. Rupchang contends that, sirce it 
was Specifically mentioned in the written 
agreement that the goods would be 
delivered as tley arrived in Karachi the 
purchasers had no right to infer fro: the 
tse of the words ‘ ' Karachi Dhara” that 
the defenaants would keep the bales after 
the due date and celiver them at te 
plaintiffs’ convenience unless they sent an 
intimation to tle plaintiffs to the cvn- 
trary. 


The provision in the contract, however, 
providing fur the payment of interest, if 
the plaintiffs failed to pay against ‘the 
R/R aud documents, seems, to me to 
n gative this suggestion. And I think the 
ev idence in the case and the judgments 
to w ich I have referred show that, in 
the absence of a clause or clauses to the 
conirary in the written agreement be- 
tween ihe parties the purclaser in a 
valid and subsisting ''Office Dhara” con- 
tract is entitled to presume that the 
vendor will keep the goods beyone the 
time fixed for Celivery and up to 12 
months unless at any time previously he 
gives an intimation to the purchaser to 
the contrary. ‘This wes virtually conced? 
ed by both parties in tle case of Ratan- 
chand v. Lalaram (Scit No. &49 of 1919) 
a case also relating to Mulls, for the only 
difference was t:at the defendant pre- 
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ferred to express its difficulty by saying 
that time is not of the essence of th: 
contract in “ Office Dhara” agreements 
but that the seller can make time of the 
essence of the contract after due date has 
expired by sending a notice to the put- 
chaser to take delivery. 


No such presumption, however, would 
in our opinion arise, after the seller has 
committe a breack of the agreement. 
It seems to us as unreasonsble to suggest 
that the purchaser has a tight to  pre- 
sume that the seller will deliver goods 
to him at his (the purchaser’s) con- 
venience when he knows, ot with reasonable 
diligence ought to know, that the seller 
has broken the agreement. 


In the present suit the plaintiff knew, or 
with reasonebl diligence ought to have 
khown, that the last May and June 
shipment of Mulls No. 35255 arrived in 
Karachi on September 24th. He deposes 
to the fact ihat notice is invariably 
given of the arrival of the goods. His 
witness Ramesherdas also said: '''The 
‘offices send Miti Khari notices first before 
calling upon them to toke delivery of 
the goods.” It is clear from the evidence 
that the “Miti Khara”. notice in 
‘ Office Dhara” contracts is not a mere 
formality, but tle starting point, from 
which the shorter period during which 
the purchaser has to take delivery, if the 
vendor insists on his rights, anl the 
longer period, which is sometimes, as a 
matter of concession, allowed, both com- 
mence. In tranand v.  Bishamber.las, 
Suit No. 1240 of 1920, Kemp, A. J. C. 
observed: “Some confusion will be 
caused if this case is treated as a case 
of reciprocal promises to be simultaneous- 
ly performed. ‘These contracts, in my 
opinion, do not come in that category at 
all. They come under the section which 
lays down tke sequence in which certain 
acts ate to be performed by the seller 
and the buyer. Itis tbe seller's duty to 
give a Miti Khari notice within three days 
df the arrival ‘of the ships. If he fails 
to givet is notice heis guilty of bre.ch. 
Should he give this notice, it then lies, 
and not till then, on the buyer to go to 
the seller with money and tenaet it in 
exchange for delivery orders.. That case 

e 


no doubt related to shipments of sugar 
but the reasoning is equally applicable to 
the present circumstances. Until the 
defenuants mace " Mitt Khari’, tl ere was 
no obligation on the plaintiff to go and 
take delivery and the failure of the 
defendant to give the Miti Khari notice 
constituted in our opinion a breach of 
the agreement, 

The Cii of Adelaide arrived on 
September 24th in the harbour and it is 
not aisputed that six days are allowed for 
the purpose of bringing the goods to the 
godown, 

The Mi Khari notice should , there- 
fore, bave been sent by September 3oth. 
The buyer had 3o days from tbe receipt - 
of the Miti Khari notice within which 
to tske delivery, but tke seller was 
under an obligation to celiver forth- 
with. Weare, therefore, of opinion that 
the rate of dzmages is the difference 
between the contract rate and the 
market-rate prevailing oa the first day 


on which delivery could have been 
demauced by tie buyer, viz., October 
Ist. 


Mr. Rupchend for the cefendant has 


cited the cese . Sharpe Co. v. 
Nosawa & Co. (1) end he contends 
that the rate of damages should be 


determined by the rate prevailing when 
May shipmenés would ofdinarily have 
arrivel without tle 60 days of grace. In 
that case, however, the goods were not 
Shipped and it was helo that the delivery 
intendel was by the tender of shipping 
documents as soon as possible after ship- 
ment. The contract in the present suit 
was on “Office Dhara” terms witt 60 
days of grace and thé facts are clearly 
distinguishable. : 

With regard to the question of the 4 
per cent. duty it is, we think, o matter 
of common knowledge, that the imposi- 
tion of a duty inflates the market price 
of goods. It would, therefore, be in- 
equitable to deduct the contract price, 
without the 4 per cent. quty which the 
plaintiffs admittecly woula have had to 
pay, from the i:flatea market price 


(1) (1917) 2 K, B. 814; 87 L.J. K. B. 333 22 
Com; Cas, 286, . b , : 


| Yel. 96) 
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to ascertain the amount of damages. 
The actual damage which the p'aintiT 
has sustained was, in our opinion, the 
difference between the contract price 
plus the 4 per cent. duty and. the 
market price prevailing on October Ist. 

P. B. A. 


PATNA HIGH COURT. 

MISCELLANEOUS Civil, APPEAL NO. 206 

OF 1922. 
May 23,1923. > 
Present:—Sit Dawson Miller, KT., 
Chief Justice, and Mr. Justice Kulwant 
Sahay. 

THE TATA IRON AND STEEL 
Co., I/TD.—]UDGMENT-DEBTORS— 
APPELLANIS 
versus 1 
BAIDVANATH LAIK AND ANOTHER— 
DECREE-HOLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. X X I, 
r. y—Execulion of decree— Payment into Court, 
effect of-— Notice to decree holder, whether necessary 
1o effect discharge of decree— Assignment of debt 
-—Payment by debtor to creditor before notice of 
assignment, effect of. 

An assignment of a debt is not valid as against 
the debtor until hein fact hastoticeof the assign- 
ment. Therefore, any payment by the debtor 
of the debt due from him to his original creditor 
is valid as against the assignee until notice of the 
assignment is given. [p. 56, col. 1.] 

Where a decree has been assigned but no 
notice of the assignment has been given 
to the judgment-debtor, a payment made 


by the latter into Court before notice of. 


assignment amounts to a valid discharge of the 
decree, jrrespective of the fact whether notice 
of the payment is served on the decree-holder 
before or affer the judgment-debtor is given 
notice of the assignment. (p. 56, col. 2.) 

Appeal ftom an order of the District 
Judge, Manbhum-Sambalpur, dated the 3rd 
July 1922, reversing that of the Sub- 
ordinate Judge, Manbhum, dated the 1gth 
December Iy2r. | . 

Mr. S. N. Bose,for the Appellants. 

Mr. B. C. Sinha, for the Respondents, 

JUDGMENT. , 


Miller, ©. J.—In this case Maheshwar 


Ghoshal obtained a dectee for money on 


the 21st February 1921 against the ‘Tata 
Iron and Steel Co., Ltd., who are the appel-. 
lants before us in this appeal. On the 
26th May the same year Maheshwar 
Ghoshal assigned by registered deed to 
Baidyanath Laik the dectee which he had 
obtained egzinst the appellants. Baidya- 
nath Laik is the respondent in the appeal 
before us to-Cay. On the 18th June 1921 
Baidyanath filed an execution petition for 
executing the decree which he had pur- 
chased from the decree-holder. No notice 
of that execution petition was served upon 
the judgment-debtors, the appellants before 
us, until the 29th June and on the 28th 
June the  judgment-debtors apparently 
having no notice of the assignment had 
deposited in Court the dectetal amount 


.in favour of the original decree-holder, 


Maheshwar Ghoshal, Notice of that deposit 
does not appear to have been served 

upon the decree-holder or upon his assignee. 

Upon the same day as the money yas 
paid into Court the judgment-debtor 
applied for an attachment of the fund as 
Security before judgment in respect of a 

claim for which they had sued tle original 
decree-holder. When the execution case 
came before the Executing Co. rt on the 
roth December last thele rned Judge cov- 
sidered that the judgment-debtors having 

had no notice of the assignment when 

they paid the decrctal amount into Court 

on the 28th June had satisfied the decree 

and that, therefore, the execution case could 

no longer proceed and he accordingly 

dismissed it. It wes drawn.to his notice 

at that time that an application for 

attachment of the money paid in hed been 

brought by the judgmenttilebtors and be 

stateq at the end of his juggment thet 

proper orders would be passe' in disposing 

of the application of the judgment-qebtors . 
for attachment „f the money in question 

in Suit No. 830 of 1925. 


_From that order dismissing the execu- 
tion case the respondent, the assignee 
of the decree, appealed to thee District 
Judge and the District Judge set aside 
the order of the Executing Court and held 
that the petitioner for execution was 
entitled to claim that the execution s}*ould 
proceed and he according.y allowed tye 
eppeal and otaered the execution case to 
proceed, 


+ 
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Yn my opinion 
trict Judge was tight in otdering the ex- 
cution case to proceed because at that 
time there were mony questions arising 
between the parties to that execution pro- 
ceeding which haa to be aetermined but 
the judgment-debtors have apppealed 
and the reason fot their appeal is that 
the learned District Juage has given cet- 
tain teasons for allowing the execution 
to proceed which ought not to stand 
and which are not justifiable. 

"Ihe view which the learned District 
Judge took was that, although the judg- 
ment-debtors had deposited the decretal 
amount in Court in favour of the original 
dectee-holder on the 28th June before 


they had any notice of the assignment, that 


payment into Court was not in fact complete 
until notice of the payment had been given 
as prescribed by O. XXI, 1. I, sub-rule 
(2), of the Gvil Procedure Code, which 
provides that where any payment is made 
under clause (a) of sub-rule (1) notice of 
such payment shall be given to the 
dectee-holder and having thus arrived at 
the conclusion that the deposit was not 
effective until such notice h.d beea served 
and as no such notice was served until 
after the 29th June when notice of the 
execution case had been served on the 
judgment-debtor whereby they received 
notice of the assignment, it must be taken 
that the payment into Court was, con- 
structively, at all events, a payment 
into Court after notice of the assignment of 
thedebt and that, therefore, that payment 
was not valid as against the assignee. 
I am unable to, take this view. It seems 
to me that in thecese of an assignment 
of a debt the assignment is not valid as 
against the debtor until the debtor in 
fact has notice of the assignment and, there- 
fore, any payment by the debtot of the 
debt due from him to his original creditor 
is valid as against the  assignee until 
notice of the assignment is given. ‘There 
ean be*no doubt that payment into 
Court, in satisfaction of a decree, creates 
a valid discharge of the judgment-debt. 
We are not concerned at present with the 
queStion whether aiter payment into Court 

d before notice of, such payment to 
the judgmené-creditor any further in- 
terest is still claimable from the judg- 


* 


the learned Dis- 


ment-debtor. That may or may not be 
so, but in any case the pavmert into 
Court of the full amount t en due is 
a valid discharge of the debt incurred up 
to the date of the payment, and the 
judgment-debtors having paid the money 
into Court on the z8th June without 
having had any notice of the assignment 
must be taken to be released from the 
debt at all events up to that day and 
no further sum in respect of the debt 
which had accrued up to that time can 
be claimed from him either by the 
original decreeholder or by his as- 
signee no notice of the assignment hav- 
ing been given to the judgment-jebt- 
ors, At the same time, it is necessary; 
as the learned Judge ordered, that this 
execution case should be hearg and deter- 
mined. All the parties, that is to say, 
the original decree-holder, his assignee 
and the judgment-debtors are parties to 
the execution case and they are all be- 
fore the Court and in a position to put 
forward their claims, what:vér they may 
be, to the money at present remaining 
in Court. There are many questions 
which arise between tbem and 
about wlich it may be necessary to 
call evidence. As between the original 
decree-holder and his assi nee there can 
be no doubt that the assignee has a 
prior claim to the money paid into Court 
but there hasebeen an application in 
another suit for attachmeet of this sum 
paid in and the judgment-debtors have 
themselves claimed that that attachment 
takes priority oser the rights both of tke 
original decree-holder and of his assignee. 
These facts will have to be considered 
and gone into at the time when the exectu- 
tion case is tried and the rights ard lia- 
bilities between the parties will have 
to be ascertained by the Execüting Court. 
Whether this attachment is effective so 
as to give any priority to the judgment- 
debtors is a matter about which we have 
no evidence and in the absence of any 
e'ideace we.do not know what tte actual 
facts are and, therefore, it is impossible 
in the present appeal to determine any 
such questions but for that reason alone 
it is necessary that this execution. case 
should proceed and be determined by the 
Executing Court so thet the Court can say 
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finally who is entitled to the money 
paid in. 

A further point has been stated, and 
again about this we have no evidence. 
It is, that the transfer from the decree- 
holder to his assignee was merely a 
collusive transaction and done with the 
intention of defeating the ight of 
the judgment-debtors who were at that 
time also creditors of the decree-holder 
and that that transfer is, therefore, not 
valid as against them. As all the parties 
are before the Court and can call 
evidence upon these matters it seems to 
nme desirable and necessary tha®the whole 
of these questions should be considered 
in the Executing Court before any final 
order is made as to the payment out 
of the sum deposited or as to any fur- 
ther liability upon the part of the judg- 
ment-debtors or as to the rights of the 
patties inter se. 

Perhaps I ought to add that the 
tights as between the judgment-debtors 
who ate now? the attaching creditors 
and the other parties in the present 
proceeding can only be determined after 
the attacment proceedings which are 
pending in Suit "No. 830 of 1920 have 
been heard, and it may be necessary in 
the present case for the learned Judge 
of the Executing Court to postpone 
the hearing of the questions now arising 
until that matter has been decided. When 
Y stated that it would be necessary for 
him to consider these questions I ought 
to have at the same time said what I 
have just mentioned, namely, that the 
rights between the parties in this respect 
will be determined in the other case and 
then having been determined it will be 
for the Executing Court to deal with the 
sum deposited -in Court. The ‘appeal in 
form is dismissed and the order directing 
the execution to proceed is affirmed but 
as the real question in dispute was one 
which arose upon the reasons given by 
the learned Judge and as the appellants 
have to some extent succeeded. in that 
respect we think that the proper order to 
make in this appeal is that both par- 
ties shall bear their own costs. - 

Kulwant Sahay, J.—I agree. 

: Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SEcoNp CíviL APPEAL NO. 505 OF 10921. 
Tune 27, 1921. | - 
Present —Mr. Baker, Officiating J. C. 
PARASHRAM-—PIAINTIFF—APPELLANT 
Versus 
BONDRUSA AND OTHERS 
DEFENDANTS—RESPONDENTS. 

Contract Act (IX of 1872), ss. 69, 70, 
scope of. 

Section 69 of the Contract Act contemplates 
only those cases where payment is made by a 
person under no legal liability to make it and 
for another person who is bound in law to pay 
it. fp. 58, col. 23 p. 59, col. T.] p sf 

Mothooranalh — Chuttobadhya v. Kristo Kumar 
Ghose, 4 C. 360; 2 Ind. Dec. (N. S.) 234; Venkata 
Simhadri Jagapativaju wv. Sri Lakshmi Nrusimha 
Roopa, 3x Ind. Cas. 255; 30 M. 795; 29 M. I. J: 
639: 2 L. W. 1046; 18 M. L. T. 464; Danappa 
v. Yamnappa, 26 B. 379; 4 Bom. L. R. 61; Manin- 
dra Chandra Nandy v. Jamahi? Kumari, 32 
C. 643; 9 C. W. N. 670, discussed. 
^ Nawab Jahan Ara Begum v. Mirza Shuja- 
uddin Bukht Bahadur, 9 C. W., N. 865, referred 

. 


to. 

Mohendra Ghoshal v. Bhuban Maydana, 6 Ind, 
Cas. 810; 38 C. 1; 14 C. W. N. 945; 12 C. LJ: 
566, distinguished. 

A purchaser of the title of a mortgagor is not 

personally liable to pay the mortgage-debt. [p. 
95; col. 1.] 
t Jamna Das v. Ram Autar Panday, x3 Ind: 
Cas. 304; 34 A. 63; 16 C. W. NL. oz; 11 M. L T: 
6; 9 A. L. J. 37; (r912) M. W. N. 32; 15 AL. Ji 
68; r4 Bom. L. R. 1; 21 M. L. J. 1158; 39 I. A. 
7 (P. C.), followed. 

In order to enable a party to recover money 
paid by him for another under section 7o of the 
Contract Act, it is necessary that .the party 
sought to be made liable must not only have 
been benefited by the payment but must also 
have had the opportunity of accepting or reject- 
ing such benefit. 'The action will not apply when 
the payment is made against his wishes. {p. 
59. cols. 1 & 2.] 

Sevafat Alt v. Issav Ali, 42 Ind. Cas. 301 4g 
C. 691 22 Q W.N. 347:27 C. L. J. 607, 
Yogambal v. Naina, 3 Ind. Cas. 110; 33 M. 155 
6 M. L. T. 162; x9 M. L. J. 489; Ram Tuhul Singh 
v. Biseswar Lali Sahoo, 2 1. A, 131; 35 B. L. R: 
208: 23 W. R, 305; 3 Sar. P. C.J. 477) 3 Suth. 
P. C, J. 136 (P. C.) Stokes v. Lewis, (1785) 
IT. R. 20; 99 E, R. 949; discussed. d 

Appeal against the decision of the District 
judge, Nimar, dated the r6th July rozi, 
in Civil Appeal No. 7x of 1921, 

Mr. M. Gupta, for the Appellant. 

Mr. V. R. Pandit, R. B., for the 
Respodents. l _e 

JUDGMENT .— The facts of "the appeat 
are as follows. Bala and Bholu owned 


each ai-anna and Kesho a 2-anna share 
e + 


to 
registration ? 


in immoveable 
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in the village of Bhagwdnpura; each share 
was separate, They jointly mortgaged their 
Shares, together amounting to  4-anuas 
to Madho and Lalchand on 4th July 1902 
for Rs. 999. The defendants ^ bought 
the r-anna share of Bholu on roth June 
I909 in execution of a money-decree. "They 
then filed a suit for redemption of the mort- 
gage of 1902 and obtained a decree. They 
did not however pay the decretal amount 
but allowed the property to be put to sale 
by the mortgagee and purchased it them- 
selves. Thereupon the co-mortgagors, 
Kesho and Bala, paid the decretal amount 
and prevented the sale being confirmed, 
They thus became entitled’ to contribution 
from the mortgage amount. They assigned 
their right, to recoverthis, to the plaintiff 
by an unregistered deed of assignment, 
and the plajntiff brougrt the present suit 
tò recover the amount from the defendants 
personally, 

Two questions arise in the present case. 

1.’ Whether some of several co- 


‘mortgagors who have paid off the whole 


mortgage can claim contribution from 

the other mortgagors perscmally ? 

2. Whether the assignment of the right 
recover the contribution requires 


Tne answer to the second question de- 
pends, in my opinion, on the view taken 


of the first point. If it is held that tLe 


contribution can be recovered from the 
defendants personally, the right to recover 
can be assigned by an un-registered 
instruments If, on t^e other hand, the co- 
mortgagors obtained only a charge under 
the Transfer of Property Act on the share 
of the co-mortgagors who did not join 
in paying off the mortgage the assign- 
ment of such a charge, being an interest 

property, requires fe 
gistration. 


che First Court held that section 69 of 
the Contract Act would not apply as the 
plaintiff  assignors were themselves 
liable to pay the money, but section 70 
would apply. and awarded the plaintifi's 
claim. uM 
On appeal the District Judge of Nimar 
held that the mortgage was a charge on 


: the land and was not a prersonal liability 


„and that the assignment regvited regis- 
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tration, and dismissed the 
claim. 

The rulings of the various High Courts 
on the questicn of personal liability in 
Such ceses are conflicting. 'The learned 
Counselfortheappellantrelieson Mothoora- 
nath Chutiopadhya v. Kristo Kumar 
Ghose (1), which was a case of mcttgage 
and in which itwas held that section 69 of 
the Contract Act was intended to include 
cases not only of personal liability, but 
all liabilities to payment for which owners of 
land ere indirectly liable when such liabili- 
ties are imposed upon lands held by them. 
In this case tuo persons on different dates 
purchased portions cf a property on which 
there was a mortgage. On the mortgagee 
obtaining a decree agiainst the property, 
one of them paid off the entire debt and 
brought a suit against the order for contri- 
bution. It was held he was entitled to 
recovex from the defendant personally: 
cf. also Nawab Jahan Ara Begum v. Mirza 
Shujaudatn Bukht Bahadur 2). "he caseof 
Mohendra Ghoshal v. Bhuban Mardana (3) 
quotedfor the appellant refers to a rent-suit 
and is of doabtful application. The Court 
disagreed, one Judge holding that sec- 
tion 7o cf the Contract Act applied and 
the other that section 69 applied. ‘Lhe 
Madras High Court has taken a contrary 
view in Venkata Swnhadri Jagapaitraju 
v. Sri Lakshmi Nrusimha Roopa f4). In 
Danappa v. Yamnappa (5) the only remedy 
to which ike plaintiff was entitled 
was held to be that he hed a lien under 
the Transfer of Property Act on tle share 
of the other mortgagcr. It ^ would not 
be necessary in this case to decide the 
question of whether a co-mortgagor re- 
deeming the whole. mortgage can claim 
contribution personally from another co- 
mortgagor as, on the facts of this case, it 
is cuite clear that the present scit will 
not lie. Section 69 of the Contract Act 
contemplates only those cases where pay- 
ment: is made by a- person under no legal 


plaintiff's 


4 C. 369; 2 Ind. Dec. (N. $.) 234. 
(2) 9 C. W. N. 865. : 

" 6 Ind.-Cas. 810; 38 C. I; 14 C. W. N. 945 
12(C. L. J. 566. ` 

(4) 3i Ind. Cas. 255; 39 M. 795) 29 M. L. J. 
639 ! 2 L. W. 1046; 18 M. L. T. 464. 

(5) 26 B, 379) 14 Bom, L. R. 61, 
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liability to make it and for another person ` 


who isboundinlawto payit: See Manindra 
Chandra Nandy v. Jamalhw Kumari (6). 
Neither of these conditions are fulfilled 
here, The above view of the Calcutta 
High Court has been subsequently modi- 
fied and it has been held that the section 
applies to a suit for contribution where 
both plaintiff and defendant were liable 
for the money paid by the plaintiff, but 
it is still the view of the Madras High Court 
that the plaintiff himself should be under 
no legal liability to make the payment: 
See Venkata Swnhadri Jagapatwaju v. 
Sm Lakshms Nrusunha Roopa !4). In 
the present case the assignors of the plaintiff 
were parties to the mortgage and to the 
decree and were bound to pay the money, 
but supposing that this does not take 
them out of the purview of section 69 of 
the Contract Act (a point on which the 
decisions of the High Courts are conflict- 
ing), in any case the defendants who are 
not themselves mortgagors, but purchasers 
of the title of one of the mortgagors, are 
not persons from whom money is legally 
recoverable. They are not personally 
liable to pay the mortgage-debt: cf. Jamna 
Dis v. Ram Autar Pande '7). I agree, 
therefore, with the learned District Judge 
in holding that section 69 of the Contrect 
Act will not apply. 


e 

As regards tke applicability of section 
70 of the Contract Act there is also a var- 
tance between the reported cases. . Ac- 
cording to Serafat Alı v. Issar Als (3) sec- 
tion 7o would apply. The Madras High Court 
has taken an opposite view in Venkata Stmha- 
dri Jagapativaju v. Sri Lakshms Nrusimha 
Roopa 14), basing its view on Yogambal 
v. Nana Pillai tọ), where it was held 
that in order to enable a party to recover 
money paid by him from another under 
section 70 of the Indian Contract Act, 
itis necessary that the party sought to 
be made liable must not only have been 
benefited by the payment but must also 


(6) 32 €.643; 9 C. W, N. 670. - : 

(7) 13 Ind. Cas. 304; 34 A. 631 16 C. W. N. 
og 11 M. L. T. 6 9 A. L. J. 37 (1912) M. W.N, 
32; 15 C. L. J. 68; 14 Bom. L. R. 1; 21 M. L. T: 
1158; 39 I. A. 7 (P. C). 

(8) 42 Ind. Cas. 30; 45 C. 691; 22 C. W. N. 
347; 27 C. L. J. 607... 

9) 3 Ind, Cas, Iro 33 M. 15; 6 M. In T, 162] 
19 M; Gi Ji 488 i 


. 305; 3 
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have had the opportunity of accepting 
or rejecting such benefit. Where no such 
option is left to Lim and tLe circumstarces 
do not show that he intended to take 
such benefit he cannot be said to Lave 
"enjoyed such benefit" within tke meaning 
of the section. ‘This, agair, is, based on 
the Privy Council decision in Ram Tukul 
Singh v. Biseswar Lall Sahoo (15) in which 
it was stated that to support such a svit 
there must be an obligation, express or 
implied, to re-pay. It is well-settled that 
there is no such obligation in the case of 
a voluntary payment by A of B’s debts. 
Still less will the action lie wLen the money 
has been paid, as here, against the will of 
the party for whose use it is supposed to 
have been paid: Stokes v. Lewis (1r). 
These observations apply with peculiar 
force io the facts of the present case. The 
defendants after obtaining a redempficn 
decree had failed to pay, and allowed the 
pioperty to be brougkt to sale b y the mort- 
gagee and purchased it themselves. The 
action of the co-mortgagors in paying off 
the decretal amount and thus preventing 
the sale to the defendants must be pre- 
sumed to'have been against the will of 
the defendants as it was against their in- 
terest. The defendants had no option 
to refuse or accept and, instead of receiving 
any benefit, they were placed in a worse 


‘position than they would have been rad they 


purchased the property. Itis clear. t] ere- 
fore, that section 70 of the Contract Act 
would not apply, and as section 69 also 
does not apply, the suit mugt fail. 

As regards the gerneral question of 
whether a suit for contribution would 
lie against the defendants personally, 
the defendents are  auctior-purchasers. 
There is no contract between them and 
the mortgagee and they are not personally 
liable under the mortgage. As sections 
69 and 7o of the Contract Act have no 


application, no personal liability fan be 
enforced against them by the co-mort- 


gagors who redeemed the mortgage; tf ey 
may have their remedy under section ¢ 

of the Transfer of Property' Act. In this 
connection I may refer to the cases of 


(ro) 21. A. 1315 15 B. L. R. 208; 23 W. R. 
Sar. P.C. J. 477 3 Suth. P.C. J. 136 


P, C, a " 
E (1785) 1 T; R. 20} 99 BR, 949. Zr 
6 ` e 
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Pancham Singh v. AM Ahmad frz) and 
Har Prasad v. Raghunandan Prasad (x3) 
in which it was held that a co-mortgagor 
who discharged the whole amount of the 
mortgage-debt acquired the rights ot the 
mortgagee. Now the mortgagee could 
not have made the defendants who are 
purchasers personally liable under the 
mortgage and, therefore, the co-mortgagors 
who by their payment to the whole mort- 
gage acquired the rights of the mort- 
gagee could not do so; consequently, the 
assignee, the plaintiff, could not do so 
either. The present suit must, there- 
fore, fail. . 

As regards the assignment, the co-mort- 
gagors had no right to assign other than 
the right to a charge on the property be- 
cause, as has been shown above, they could 
not enforceea claim to contribution per- 
gonally against the defendants. , Hence, 
whatever the terms of the assignment 
may he it must be regarded as an assign- 
ment of a charge on immoveable property 
to the value of above Rs. roo and, there- 
fore, requires registration. 

For these reasons, the decree of the 
lower Appellate Court is confirmed and 
the appeal is dismissed with costs. - 

G, R. D. d dismissed. 

(12) 4 A. 58; A. W. N. (1881) x13; 2 Ind. Dec. 


. $.) 616. 
al 1 Ind. Cas. 825; 31 A, 166; 6 A. L. J. 67 
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PATNA HIGH COURT. 


Crvit, REVISION NO. 154 OF 
June 13, 1923. _ 
Present:—- Justice Sir B. K. Mullick, KT., and 
Justice Sir John Bucknill, K'Y. 
pRAICHAND FUL CHAND —PETITIONÉR 
versus 
, Seth Haji DAWOOD AYOB—Oppo- 
Gans D Y. f 1908), O. IK 
: 0 € Q SO; : 
r. elsi ee n DUM. to set aside—Re- 


vísion. 
al of a Court to set aside an ex parte 
Eie par ground that the defendant has fail- 


ao prove that he waa prevented by reason 
e ^. 


1923. 


of illness from attending on the day of hearing 

does not amount to an illegal or irregular exercise 

of its jurisdiction within the meaning of section - 
IIS of the Civil Procedure Code, so as to entitle 

the High Court to interfere in revision, inasmuch 

as a Court has jurisdiction to accept or reject 

a plece of evidence, inclnding a medica! certi- 

ficate, as sufficient proof of the defendants’ ill- 

ness on the day of hearing. 

Civil revision from an order of the 
District Judge, Manbhum Sambalpur, 
datel the 11th December 1922. 

Messrs. M. S. Dasand Mahalw Prasad, 
tor the Petitioner. 

Messrs. A. B. Muknarj, and B. EB. 
Mukharji, fpr the Opposite Parts. 


JUDGMENT. 

Mullick, J.— T.e petitioner was defend- 
ant in Morey Suit No. 84 of 1922 in the 
Court of the SubordinateJudge of Dianahad. 
On tle 4th April 1922 he obtained time 
till the rst May to file his written statement. 
It is said that, meanwhile, he Lad gone 
away to his home in Kathiawar to attend 
a marriage ceremony and on the rst of May 
he failed to appear in Court and Lis Pleader 
asked for an adjournment on the ground 
that he wasill. The Court accordingly post- 
poned tue cise till the 18th May. On that 
diy the petitioner did not appear and an 
application for adjournment was filed, 
which was rejected. The petitioner on the 
and June r922 applied for the restoraticn 
of the case e under O. IX, but the 
Subordinate Judge after taking his 
evidence declined to believe his statement 


that he was prevented by reason 
of illness from attending tle trial 
and he dismissed bis application. 


There was then an appeal to the District 
Judge who has taken the same view and 
now the present application is made for the 
exercise’ of our revisionil jurisdiction. 

It is quite clear, that section I15, Civil 
Procedure Code, cannot apply. There was 
no illegal or irregular exercise of jurisdic- 
tion. ‘The District Judge had jurisdic- 
tion to decept the medical certificate filed 
by the petitioner, or not as he chose, He 
may have given reasons which seem 
insufficient, but that is no justificetion 
for interfering with his order. 

It is said, that ihe learned, Judge was 
wrong in not accepting the certificate from 
an unregistered medical practitioner in 
Kathiawar, as the Act for the registration 
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of medical practitioners is not in force in 
that part of India. Wnetner tnis is correct 
er not I do not know. iu any event, if there 
was an error on tne part of tne District 
Judge, that was not an error of jurisdiction. 

Tne application is dismissed with costs, 
hearing ree one gold mohur, 

Baoxaill, J.—1 agree. 

Z. K.d Application dismissed, 


MADRAS HIGH COURT. 
SECOND CiviL APPEAL NO. 136 .oF 1916. 
January 15, 1923. 

Preseni;— Mx. Justice Philipsasand Mr. 
justice Devadoss. 

Sri Raja VENKATARANGAYYA APPA 
RAO BAHADUR, ZEWUNDAR GARU 

— PLAINTIFE— APPELLANT 
Ue? SHS 
_MORAMPUDI BAJIRAJU AND OTHERS 
—DEFENDANTS— RESPONDENTS, . 


tÀ 
Inam grant by Zemindar—Presumpion— 
Resumption— Ejeciment-— Burden of proof. 
There is no presumption that inam grants 
by a Zemindar are grants of both Warams or of 
the Melwaram only. 


R. (P. C.) 292; 37 C. L. J. 199; 27 C. W. N. 245 
P. C); Upadrashia Venkata Sastrulu v. Did 
eetharamudu, 51 Ind. Cas. 304; 43 M. 166; 17 
A. L. J. 725; 37 M. L: J. 42; 21 Bom. L, R. 925i 
26 M. L. T. 175; 39 C. L. J. 441; 10 L. W. 633; 
24 C. W. N. 129; 2 U. P, L. R. (P. C.) 16; 46 
I, A. 123 (P. C.); Suryanarayana v.  Palanna, 
8 Iud. Cas. 689; 41 M, 1012; 25 M. L. T. 30; 23 C. 
i. N. 2733 9%. W. 126; 29. C. L. J. 153) 1 U.P, 
I. R. (P. C.) x1; 36 M. L. J. 585; 45 I. A. 209] 21 
Bom. L. R. 547) (1919) M. W. N. 463, (P. C.), fol- 
lowed. 4 l 
A plaintiff who sues to eject-is bound to prove 
that he has a right to eject, and where he seeks 
to recover possession of a service tnam on 
the ground that it has been resumed, he must 
prove that he granted the land itself in inam 
and that he is ent tled to resume it. 


Appeal against. a decree ot the Court 
of the Temporary Subordinate , Judge, 
Masulipatam, in Origiual Suit No. 77 of 
1913. 


Mr. V. Suryanarayana, for the Appellant. 

Mr. K. Kamanna, ior the Respondents. 

jUDGIL EN 1.— "nis appeal, relates ;to the 
resumption o service namS which were 
resumed in Fast, ,1309 by Government 
(fitst defendant), but tnis_tesumption was 
cancelled and first detendant exonerated 
from tne suit. Tne Zemindar’s claim in 
his plaiut was to.eject tne otner detendants, 
the stamdars,,but tne learned Subordinate 
Judge has dismissed the suit on the ground 
that plaintif had failed to prove that the 
inam granted consisted of both Kudivaram 
andMelwaram. In coming to this conclusion 
he has relied on a presumption tnat an 1am 
grant by a zemndar is a grant of tne Mel- 
47474 only. It has now been decided 
by the Privy Council in Suryanarayana 
v. Paíanna (1) and Upadrashia Venkata 
Sastrulu v. Divi Seethavamudu .(2), tuat 
no suca presumption exisis, but tue deci- 
sion may be supported on otifer grounds, 

Betore dealing witn tue evidence in te 
case, 1t was argued tuat, inusmucu as a 
seminday can be tue owner ot botu Wawa ms 
and as a landlord must be deemed to lease 
tue wuole of nis interest in nis land, there- 
fore, tne lease or grant in tnis case must have 
included botu Warams, Tuis is tantamount 
io arguing tnat tnere is a presumption 
tnat tnam grants by a zemindar are grants 
ot botn Warams, but tne argument was not 
framed in tnis way, as sucn a presumption 
has been expressly negatived by tue 
Privy Council in Clidambara Sivapra- 
kasa Pandara Sannadmgat v, Veevama 
Reddi (3). He must, tueretore, determine 
tne nature of tue grant irom tue evidence. 
Inasmucn as plaintiti sues im ejectment 
he is bound to prove that he has a right 
to eject, and ne can do toat only by proving 
that he granted tne land itself and is 
now entitled to resume it, 


(1) 48 Ind; Cas. 689; 41 M. 1012; 25 M. L. T, 
30; 23 C. W. N. 273; 9 Le W. 126; 29 C. L. j. 
153; 2 U. P. L. R. (P. C.) 11,36 M. L. J. 585: 45 
1, A. 209; 21 Bom. L. R. 547; (1919) M. W.N. 
463 (P. CJ. 

(2) 51 ind, Cas. 304; 43 M. 166;.17 A. In J. 
425; 37 M. L. J. 42; 21 Bom. L. R. 925; 26 M. 
L. T. 175; 30 C. L. J. 441; 10 Le W. 633; 24 C. 
bs p. 1295 2 U. P, L. R. (P. C.) 160; 46 1. A. 123 
(P. C). 

(3) 68 Ind. Cas. 538; 45 M. 586; 31 M. L. T. 


545 I6 I. W. roz; (1922) M. W. N. 749; 43 M. 


Le J. 640; (1922) A. I. R. (P. C.) 292; 37 GX, 
Ji 199r 27 €. W, IN. 245 (Yi. Q).. 
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The original grant, having been made 
nearly 200 years ago, is not available, 
and the only evidence adduced by plaintiff 
is the fact that a similar tnam was resumed 
in 1869-70, and was subsequently treated 
as his own privateland. The fact that no 
one disputed the zemindar’s claim then 
cannot be evidence against defendants. 
On the otger hand, there is evidence that the 
zemindar was unable effectively to resume 
a similar inamata later date. Defendants 
have also filed documents from 1883 on- 
wards showing that they dealt with tLe 
land as their own. We must, tl erefore, 
hold that plaintiff has failed to prove Lis 
right to ejece and consequently tle lower 
Court’s decree is right. 

The lower Court has found, and in our 

opinion rightiy found, that plaintiff is en- 
titled to resame these mams, and it is now 
contended that the decree should have 
€ontained a declaration to that effect. 
Tere was no sucen prayer in the plaint, 
but as an issue had been framed on the 
point we allow plaintiff's request and modify 
tne decree by inserting such a declaration. 
In other respects the appeal is dismissed. 
iL A number of defendants have compromis 
ed this appeal and decree will be passed 
accordingly aud sanction to compromise 
on behalt of minors is also asked for. In 
view of our finding, such sanction cannot 
be given. 


V. N. V. Appeal dismisses. 


SIND JUDICIAL COMMISSIONER’S 
|. COURT. ° 
ORIGINAL CIVIL Suit NO. 1088 OF 1919. 
November 8, 1920. . 
Present: —Mx. Madgowkar, A. J. C. 
e GOVERDHANDAS— PLAINTIFF 
VEYSUS 
ROWJI HIRJI & Co.—DEFENDANTs. 
Evidence Act (I of 1872), s. g2— Extension of 
date of coniraci-— Oval evidence— Standard of proof 
-——QCustom, vequisites of-—Mercantile usage— Contract 
Act (IX of 1872), s. 73, Explanation—Com- 
_ mercial cogiracts-—Damages, how to be ascertained; 
. Oral evidence to prove an extension of due date 
specified in a contract iş not inadmissible if the 
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extension is not absolutely repugnant to the 
express terms of the contract. [p 64,col 2.] 

In such a case the onus of proving a date differ- 
ent in meaning from that specified in the contract 
is heavier than in the case of a point on which 
the terms of the contract ate silent; and the evi- 
dence must, in order to affect the meaning of the 
date, be veryelear and consistent. [p. 64, vol. 2.] 
E: Bowes v. Shand, 0877) 2 App. Cas, 455] 
46 L. J. O. B. 56x; 36 L.T. 85-3 25 W.R. 730, 
relicd upon. i 

The standard of proof of a mercantile usage 
is, that it needs not either the antiquity, the uni- 
formity or the notoriety of the custom which be- 
comes a local law. The usage may still be in the 
course of growth, it may require evidence for its 
support in each case, but in the result it is 
sufficient if it appears to be so well known and 
acquiesced in that it may be reasonably presumed 
to have Ween an ingredient tacitly imported by 
the parties into their contract. [p. 64, col. 2.) 

JUggomohun Ghose v  Manichchund, 7 M3 
I. A. 263 at p. 282;1 Sar. P.C. ]J. 681; 4 W. 
R. P.C, 8; 1 Suth. P.C. J. 357; 19 E. R. 308, re- 
Jied upon. 

A custom or a mercantile usage, in order to be 
legal, must be fitstly, certain, secondly, invariable, 
thirdly, reasonable and, fourthly, such asto render 
it fairto presume that both the parties had know- 
ledge of it and made the particular agreement 
with reference to it a matter not of opinion but of 
universal acquiescence. [p.64, col. 2; p. 65, col. 1.) 

Price v. Browns, 14 M. 420 at p. 423 1 M.L. 
J. 540; 5 Ind. Dec. (N. s.) 294, relied upon. 

In case of commercial contracts where the goods 
ate bought for resale, the explanation to section 
73 of the Contract Act does not apply and it cannot 
be contended that the inconvenience could 
have been temedied by the purchase of a sub- 
stitute. [p. 66, coi. 2; p. 67, col. 1.) 

Actual bona fide ready sales on a particular day 
in a pus place are the best evidence of the 
market rate of that day in that place, The rates 
in a different market which was not accesible in 
time on the day of delivery are of little use. [p. 
67, cols. 1 & 2.] 

Shridhan v. Gordhandas, 26 B. 235; 3 Bom. Li 
R. 893, referred to. 

Mr. Rujchand Biaram, for the Plaintiff. 


Mr. T.G. Elphonsion, for the Defendants. 


JUDGMENT,—'This suit is intespect of 
contracts of .p..zchase and sale.ot “Umbrella” 
Soap wuich is manufa tured in England 
by  Messis. Crossfield, imported into 
Karachi by Messrs, Ewart Ryzie end Co. 
and purchased by whole-sale dealers such 
as the paities to tke suit. It sells nor- 
mally atabout Rs.20-0-0 to Rs. 25-0-0 per 
case, cheaper than Sun Light and dearer 
then ‘Target’ soap. The Karachi market 
in Umbrella soap showed abnormal 
activity from April to September 1978. 
According to the plaintiffs this abnorma! 


Vol. 56] 
GOVERDHAN DAS v. ROWJI BIRJI & Co. 


activity was due to various causes. 
The makers would not ,uccept orders at 
fixed prices and there was uncertainty 
of arrival ang holding back of stocks and 
consequent over-sales and — over-purchases. 
According to the defendants, it was purely 


speculative. In Karachi, as in other cen- 


tres, the tension and restrictions of trade 
during the earlier part of the War were 
followei by are-action which undoubted- 
ly went very near the speculative. 
But, however that may be, the quantities 
purchased and sold even by irdividual 
dealers were larger than the whole norm. 
stocks in Karacui. Dealers who did not 
ordinarily engage either in transactions 
of ‘Umbrella’ soap at all or only in 
ready iransactions dealt largely in forward 
contracts like those in sut. And the 
number of ordinary dealers was reinforced 
by outsiders ranging frum leaders 5: ch 
as Mr, Khoobchand (Exhibit-19) to giocer’s 
assistants such as Magallal (Exhibit-24) the 
“last of whom found his way into tne 
.Iusolvency Lourt in this attempt to get 
rich quickly and without work. It is thus 
apparent that the activity, even ilit sprang 
in the first instance from trade causes 
beaiing oa supply and price, became in 
the and and even among the dealers of 
the article itself, vety largely specula. 
tive. 

The June and july  Vaidas passed 
without serious dispute. Duyun, July the 
activity was at its zenith and disputes 
arose. On the Ist au, ust Vaida stocks 
could not be delivered and differences 
were claimed, but not paid. The pre- 
sent is one such case: and from what 
transpired in Court it appears that many 
such transactions ate outstanding th.ugh 
some of them for similar amounts have 
been settled by simular litigation in the 
Couit of Sma Causes. : 
4; Phe plaintift in the present case pur- 
Chased and the defendants sold 250 cases 
of ' Umbrella ' soap for ist August de, 
livery by six contracts (Exhibit 5) on 
various dates between 3rd Jrne Ig19 and 
Ioth July: 191g at rates varying from 
Rs. 28-8-0 to Rs. 33-8-o per case. De- 
livery was notgiven nor payment made, 
Each party makes the otner responsible 
for the breach and claims damages. The 
plaiptif claim that the defendants: have 
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neither delivered nor paid the difference 
which he estimates on the basis of 
Rs. 42-0-0 pet case on the due date which 
he claims io be Ist August as specified 
in the contract. 
i, Of the defences put forward in the 
written statement the defence of wager- 
ing was given up at the hearing. ‘The 
other substantial defences aie coutained 
in paragraph three of the written statemeut. 
Ihe fist is a usage of trade extending 
the period of delivery ,by ten days to 
the Irth August. The second is that 
the plaictiffs falied to demand delivery 
though whe defendants were ready to 
giveit. In pa.agraph 7 of the written state- 
ment the defendants claim damages on 
the basis of Rs. 27-0-0 per tase as the 
market price on the due date extended, 
according to them, to the 25th August, 
oa account of the plaiutiffs’ gilatoiiness. 
The following issues were framed i a * 
I. Were the contracts by way, of 
wager and, therefore, un-eniorceable? iz, 
2. Can defendants ask for this issue 


in view ci statement made in paragraph 


3 of the plaint ? 
4x3. What was the, due,date of the con- 
tracts? . T T 

4. Is there any „Valid and, binding 
usage as alleged in;pajagraph 3 of the 
wiitten statement ? 
&5-. On whose part was the breach of 
the contract P 
bô. To what damages, ii any, is the 
plaintiff entitled ? ; 

7. General, < 

The defendants, as said above, have 
given up Issue No. 1; Issue No. 2 does 
not, therefore, remain. On the other de- 
fences evidence and arguments were led 
on three points, Firstly, the usage of 
trade and the tonsequent due date; second- 
ly, the market rate and the consequent 
damages, and, thirdly, as to the party 
responsible for the breach. | 
be the eivdence for the plaintiffs is«as 
follows :~ ‘The plaintiff and witness Hira 


‘Chand deposes to the defendants’ failure 


to give delivery. The rest of the evi- 
dence is as regards the other points at 
issue and wil be properly dealt with 
in its due place. ; 

um LHe evidence, of the defendants is 
mote voluminous and has been the sub- 
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ject of exhaustive  cross-examination. ment and whether the due date was the 


Apart from the question referred to above, 
a large amount of evidence has been led 
as to the market rate of ‘Umbrella’ 
Soap ät other places, s:ch as Basta, and 
of ‘Sun Light’ and ‘Target’ soaps at 
Karacni. 

In addition to the oral evidence there 
is a large amount of documentary evl- 
dence commencing with correspondence 
from the 29th July 1919 (Exhibit 6) downto 
Exhibits 95 and 96. The onus of proving 
the custom set up being upon the defend- 
ants, the plaintiti reserved liberty to 
call evidence in rebuttal. They decided, 
however, ultimately to abide by the evi- 

dence led by them in the beginning. © 

The argument for the defendants is 
that the actualrate from the document- 
aty evidence led by the parties was 
“Rs, 30-0-0. to Rs. 34:0-0 and it should 
enot in any case be taken to be more 
than Rs. 35-0-0, the rate of the ‘Sun Light’ 
soap, the nearest substitute. The usage 
set “up is proved ana itis a fair and a 
reasonable usage. 

The argument fot the plaintiff is, that 
the usage set up is at variance with the 
date iq the contract aud evidence of it 
is, therefore, inadmissible under section 92 
of the Evidence Act. ‘Tne custom is 
neither definite nor certain aad is nof 
provedMand it is lacking in all the in- 
gredients of mercantile usage to which 
the Courts could give effect. The detend- 
ant is „himself vague and contradictory 
about the usage and is belied not oniy 
by tie plaintiii’s witnesses but also by 
Lis own *witaesscs and, above all, by 
his own conduct and that of the other 
three dealers who gave evidence for him. 
The due date was the Ist Au,ust and 
the rates of ‘Sun Light br other soaps 
are irrelevant and the market rate on the 
Ist August is proved to have been 
Rs. 42-0-0. The breach was on the part 
of o the defendants. 

Each side impugus the evidence for 
the other side as being the interested 
evidence of bears for the defendants and 
e^ of bulls for. the plaintifis. 

Three points, therefore, arise for de- 
cisioa. Firstly, as to whether the defend- 
ants have proved the metcantile usage 


set upin paragraph 3 of the written state- 


IIth August or wheltherit was the one 
specified in the contract, viz., the Ist 
August. Secondly, what was the marset 
rate on tne due date and, thirdiy, whether 
the plalatiif of the defendants committed 
the breach. 

As to the mercaatuüe usa,e; while the 
extensions of the due date from rst 
August 1919 specified in the contract to 
the 11th August 1919 by usages contracted 
by the deienaants is a latitude very near 
the line laid down in sectioa 92 of the 
lkViderce Act. I am nut prepared to say 
that the ext.nsion of ten days at the 
option «SÍ the seller is su absolutely re- 
pugnant to the express terms of the con- 
tract that evidence regarding it is 
inadnissible ana that the detendants can- 
not be allowed to prove it. But the 
onus of proving a date dillerent ia mean- 
ing from that specitied in the contract 15 
necessaiily ' heavier tlan in the case cf 
a point, on Which the terms of tue con: 
tract ure silent. The eviaeun.e must in 
order to affect tle Meaning of the aate 
be very clear and consistent: Bowes v, 
Shand (I), the moreso as the detendant 
aamits (lines 482 to 489 of his evidence) 
tuat the usage has never received explicit 
recognition by Court pr any Association of 
Merchants, The standard of procf of such 
usage has been laid down by then Lord- 
ships of in ae CcuneH in J ug,omohun 
Ghose v. Mamckhehund (2): “The proof 


needs not either the antiquity, the 
uniformity or the notoriety of the 
custom, which becomés a local law. The 


usage may be still in course of gruwth; 
it may require evidence for its support 
in each case; but in the result it is 
sufficient if it appears to be so well 
known and acquiesceq in that it may 
reasonably be presumed to have been 
an ingredient tacitly imported by the 
patties into their contract, The.question 
in this case is whether the defence of 
the -defesdants satisfies this test. The 
custom in order to be legal must be, 
firstly, certain, secondly,- invariable, 
thir ly, reasonable and, fourthly, such as 

I) (i8 App. Cas. 455; 46 L,J.Q. B. 501 
sa) ery a tag. eas € 7.9». sn 
(2) 7 M.1.AÀ 263 at p.282; x Sar, P, C, J. 6814 
WiKi BC, & 1 Suth. P. C; J. 3571 19 Æ Rao 
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to render it foir to presume that both 
the partieshad knowledge of it and make 
the particular agreement with reference 
to it—a matter iot of opinion but of 
universal acquiescence. Price v. Browne 
(3, Halsbury’s Laws of England, Vol. X, 
peras ri pls 404 to 460. As to certainty, 
the defendants’ statement of the custom has 
varied very widely. Thus, in the printed 
notice, Exhibit 29, about the end of July 
the defendant Rowji puts the custom as 
follows : - E 

“here exists ro such ivle cf any 
‘sort whatsoever that tke gocds must 
be delivered on the gue date in the 
‘sundries trade, but the coficerned i arty 
is bound to accept tle gocds or tle 
-delivery orders wherever available. 
‘Moreover, ten days are allowed for grace.” 
In his evidence (Exkitit 31, lines 6 to 11 
‘and 409 to 415) the defendant says: “It 
is the custom that the seller can tender 
ard the buyer must accept gcocs cr 
delivery orcgers even on dealers who have 
not got the foods in stock. The seller 
has nothing to do with stocks. The 
order must Le on a solvent ' merchant 
and not on an insolyent merckart. The 
usage actually set vp, therfore, varies 
from the extension of ten days’ lime to 
the seller for ¢elivery of the gecés to 
performance on-the seller's pert by če- 
| lively orcers.in the first instance which 
“may be finally returned to the celler 
and Lonoured Ly lim even after ten 
days. Some of the defendant's wiinesces, 
. including Mahomed (Exiitit fa) cf tle 
Union Tiadizg Co., who kad alco over-sold 
‘are guilty of similar confesion. A«ccadig 
to them, tle. delivery must te cn tke 
yst but the buyer must purcla:e later 
and can recover catrages only if ke 
jurcbztes and on tle rate of the cay 
of purckase.. Witlott cilatizeg firtler 
on the point, it is evicent thet tke 
Gefencant himself aid his witnesres are 
not certain or defimte about the tage 
set up. | | 
^ The Yesenableness of this usage is 
supported on two grounds. Firstly, that, 
inasmuch as in reagy trantacticrs, 
the buyer gets ten cays’ discount for 
ceth patd cn the dre date, tlerefcie 

(3) 54 
Lec, (N. 8.) 274. 
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logically, in forward transactions the 
seller should get ten days’ extension for 
delivery. "The logic from ready to for- 
watd is itself open to question. But, 
as was observed by Lord  Halsbtry in 
Quinn v. Leathem (4), the law is not a 
logical proposition, and merchants covld 
probably also admit tkat mercantile 
usage, if anything, is less ard rot more 
logical than law. ‘The real trade usages 
are based not cn logic but on the actual 
material convenience to the contracting 
patties in that particular trade. Dis- 
count for cash in ready transactions is a 
well known usage for wholesale and 
retail dealers in all countries and in mest 
tiades. But even this usage in trade 
would have in law to be carefully dis- 
tinguished as not beirg precisely iden- 
tical with the Luyer's right to withhold 
payment or the seller'sright to withhold 
delivery, if the other patty offere at 
once to give delivery or to pav, as the 
case may be. Discount for cash is, tkere- 
fore, no basis for ihe usage set up in the 
present case. l 

The second ground of reasorableners 
set up by the defercant is that de- 
livery orders are usvally given ard taken 
instead of goods ard that delivery orcers 
may be endorseg_ by ten or twelve 
cealers ard may take ten days or more 
for the delivery of tke gcods. But it 
is admitted that these dealers live within 
half a mile of each other: and the mere 
endorsements would hardly take a (av. 
Moreover, in spite of all the effcrts for 
the cefendants, it would te impossitle 
for the Courts to give to soap delivery 
orders a legal currency even surpassirg 
that of negctiable instrumeris and to 
hold that contracts of soap could. as 
the defefidant in one place contends, te 
performed by ‘delivery orders without 
or irrespective of gcods. This grourd 


as regards the reasorableners of the usage, 


therefore, also fails. is 
It is, however, on the ground of uni- 
versal acquiescence that the case of the 


Gefendant as to the tsage has, in ny 


opinion, completely braken down. "Ike 
defendant and other dealers wlo have 
given eviderce for him, such as Mahomet 
(4) (1901) A. C. 495; 70 L. J. P. C. 26; 85 L. T, 
289; 59 W: R, 139) 65 J. P. 708/717 T, L, R. 749, 
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and Malikchand, are proved themselves 
to have insisted on delivery of the goods 
on the first day of the month, not 
only in August but also in July and 
September. ‘Thus, in the letter, Exhibit 38, 
to Adamji, dated 3xst July 1919, the 
defendant asks  Adamji, to take delivery 
as Soon as possible before to-morrow 


evening. In Exhibit 34, dated 29th August, 


the defendant asks Chapsi to make 
the earliest arrangemenis to pay for 
and take delivery of the gocds on or 
before the rst September, the due date, 
The witness Mahomed in a letter, Exhibit 
75, dated the 31st july, asks Sunderji to 
take delivery of the goods from the 
party concerned to-morrow. The other 
dealers, such as Abaul Khalik, having 
over-sold for the July Valda ordered 
goods from Calcutta to meet their engage- 
ments and ate proved to have bought 
at the market-rate on the rst July be- 
caue their goods did not arrive till the 
ath July. Itis proved, therefore, that the 


‘defendant himself and his chief witnesses 


also bave acted contrary to tle usage 
they are now seiting up. They have, all 
of them, throughout insisted on the first 
as the due date. On this third point 
also I must, therefore, hold that the 
usage set up by the defendants is not 
proved but is contradicted by their own 
conduct and also by the evidence of some 
of their own witnesses such as the notice, 
Exhibit 32, and the evidence of Devkaram, 
Exhibit or. 

As regards the evidence of the defend- 
ants, tkey have clearly shifted their 
ground in many cases. One example will 
suffice. Regarding the sale cf roo cases 


- to Adamji, defendant Rowji has admitted 


that, in spite of the letter, Exhibit 32, Łe 
really teudered to Adamji notethe goods 
but delivery orders. It is proved that, 
apart from the 175 cases purchised from 
Khoobchand and which he delivered to 
persons to whom he had sold at the 
highest* prices, he, like Mahom«d, was 
unable to deliver to his buyers either 
the goods or any effective delivery orders 
on` persons who had the goods; and he 
has been merely bluffing and ringing ihe 
echanges on these 175 cases bought from 
Khoobchand ein 1espect of his sales of a 
steat many more cases. Similarly, Iam 


INDIAN CASES. 


(1923 


not favourably impressed by the evidence 
of witnesses such as Velji as regaras 
the 200 cases ordered from Bomb:y on > 
accou t of  Laklimíicbard and which 
arrived about the 3rd or 4th of August 
at any tate laler then. the īst of 
August. The worcs ‘‘Khara Khata” in 
the contract are proved to mean simply 
that the contract is a genuine (Khaia) 
contract for goocs. I conclude, there- 
fore, that no such usege is proved. It 
appeats to have emanated from the 
brain of the gefendait Rowji after the 
admitted meeting of the bearsat Mahbbob’s 
about the 26th July, when it was clear 
to them that they had over-sold eid were 
in a tight place for the rst August Vaida, 
No such usage being proved, the due date 
must be that specified in the contract, 
vif. the Ist August. 

regardas tbe market-rate the con- 
tention of the Cefendant is that, as ' Sun 
Light’ is the nearest substitute for 
‘Umbrella’ soap the rate of ‘Sun light’ 
Should be taken to be the measure of 
damages. It is necessary to deal with 
this argument, since it has been ex- 
pressly put forward by the learned 
Government Pleader tor the defendart. 
Under the explanation to secticn 73 cf the 
Indian Contract Act, tle Coutt in award- 
ing damages, “must consider the means 
which existed icr remedying the incon- 
venience caused, by’ the aon-petformazce 
of ihe contract." In the case cf cval 
for the use of a steamer, for instance, 
the nearest coal available to enable 
tte steamer to perform its voyage may 
legitimately be tken into account, 
J ugmohandas v. Nusserwanjt (5). A person 
purchasing a bar of Umbrella soap for. 
purposes of individual ablution might in 
case of breach remeay the inconvenience 
by purchase.of the nearest. substitute. 
But in the case of commercial contracts 
Such as the present, wLere the soap is 
bought for re-sale, even the defendants 
can hardly contend that the inconveni- 
e1ce caused to the plaintiff could have 
been remedied by tke purchase of either 
‘Sun-light’ or ‘Terget’ soap. The con- 
tention, therefore, fails on this plain ground 
and the evidence of tates of these 
other soaps isirrelegant. And, in So far 


(5) 26 B. 744 «t p. 748/25 Bom. I» RJ 504. 
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as commercial law is meant to further 
and to protect ligitimate commerce by 
the enforcement of honesty and perform- 
ince of contracts, ít is easy to foresee 
- tke confusion that woull atise if tle 
Courts were tó allow the principle con- 
tended for Ly the learned Government 
Pleager for the d«fengant. It is not 
necessary, I think, to dwell on the point 
further beyond dismissing it. 

The question of market-rate, therefore, 
must be the market rateof ‘Umbrella’ 
soap at Kardchi on the Ist August. 
That question, as in the case of Shridhan 
v. Gordhandas (6), presentsa certain amount 
of difficulty. Fictitious rates made up 
lor the purpose of evidence whether by 
bulis or by Fears must be excluded. On 
the other hard, the actual stock pur- 
chaseable at Kzrachi was small, 

Nevertheless, there ise certain amouit 
-ef evidence in this cse and ofa very 
fcir quality upon which the market- 
Tate can be fixed. Before entering into 
this evidence I propose briefly to in- 
dicate the principles according to which, 
in my opinion, this rate should be fxed. 

The market-rate ct a certain time 
means {in Economics, the rate at which 
the whole of the goods oderegd for sale 
at that time in that market bv tte 
Sellers cre purchased -by the ltuyers. 
Practical Commerce closely follows the 
theory of Economics, and te legal mean- 
ing of market-rate as measure of dam- 
ages in contracts adheres as Closely as 
possible to this Ccmmercial meaning, 
tiking the merket es it is in thet 
: place on that dy and neither the 
market as it would heve Feen vndcr 
more  noimal  :nd, it May be, 
in healtheir. condition, nor the market 
at any other place. Of the muiket-rate 
in that place of any day, actual bona fide 
ot ready sales on that day are the best 
evidence. Bona fide covers by bulls with 
bears or by bears with bulls would be 
evidence, though perhaps not“ so satis- 
factory; but their bona fides must Le 
beyond ckallenge. The rates ina different 
market which was not accessible in time 
on the day of delivery are of little use; 
still less the costs of projuctidn which 
only fixes a limit not at any particular 


(6$; 26 B. 235; 3 Bom, I, Ri 893. 
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market or on any particular day, but 
only for the whole world and, in the long 
run, below which the purchaser would 
not produce. The market-rate of Umbrella 
Soap at Basra on 25th July is useless for 
the purposes of ascertaining the market- 
rate at Karachi on ist August, since, 
even normally, Basra imports from aud docs 
not export to Katachi. 

As to the trend of the maiket in Juy 
it is clear from the transactiors of the 
cefencants’ witresres, such as Mahomed 
(Exhibit 64), that tle 1ate irom tle Ist 
July to the 15th July steadily rose till 
it touched about ks. 35-c-o. Then, there 
was a comparative lull in the market from 
about the 15th to the 27th July during 
which it was probably not known whe- 
ther and to what extent over-ssles of 
over-purcheses had prevailec. But from 
the 25th onwargs it was clgai that the 
bears rad very lergeiy over-told acd wouk! 
not be able to deliver; ard there was a 
meeting of the beers of Mahbcob's on the 
26th July to vevise mee:ures to ‘weet 
the higher rates that the bills wereim jos- 
ing and would be able to imjose on ‘st 
aen From tbe 25th onwards aceitas 
ingly the maiket was 1iising. lhat the 
marke-trate was r'sing is sufficiently shown 
by transactions which neither sice can 
challenge. Thus, on the 25th July, Raranst 
(who, as the cefendart admits; 1S reitker 
a bull nor a bear) purchased 100 cates 
of Umbrella soap ready at Fs. 27-12:U. 
Ard on the 28th July there was a sale at 
Rs. :9-o-0. On the 26th July Chagsi, wlo 
is a bull, purchased fo ceses tency at 
Rs. :9-4-0. There is, in addition to ali 
this, the evicerce o; the biokers, such as 
Exhibits 21 ond 23, from their books, which 
ale kept in the regular course of busiz.ess, 
of sales on the Soth July at Rs. 36-c-o 10 
Rs. 4-0-0 ready. Jstiy, there is.evicetce 
as to the last rate of Mr. Klootchand, 
who says that le hes lost on the whole 
a: d must, therefore, have overt-so'd aad is, 
therefore, in the same position as the defend- 
anis.” Both  becaute his interests vele 
tether with the defendatt than with tle 
plaintiff ond because he lias obliged tle 
defendants not only by selling 145 cases 
on the 3Ist Juiy but even hy allowing 
them to be entered at what are cleatly 
fictitious rates, itis difficult, I think, for 
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the defendants to impugn Mr, Khoob- 
chand’s evidence. 

Mr. Khoobchand also cola Co cases by 
auction on the 2nd August at Rs. 41-4-0. 
From after the 2rd August the merket 
began to fall, it was berndio do,in con- 
sequence of the disputes and the inability 
of the bears to deliver or fay differ- 
ences. 

As to the evidence of the defendants 
about sales in the neighbourhood of 
. Rs. 30-0-0, the evidence of Mahomed and 
the list of his transactions clearly show 
that these rates wcre in respect of purely 
fictitious transactions between. bear and 
beer entered into for the purposes of 
evidence if the matter went up to the 
Court. 
Rs. 30-0-0 and thereabouts is, therefore, 
worthless. Taking the evidence of ready 
tates just before and just after Ist August, 
Ieccept the evidence for the plaintiff and 


hold that the market-rate on Ist August, . 


was Rs. 42-0-0. 


The last point for decision isas to the 
person who wasresponsible for the breach. 
In view of the defendant’s equivocaticn 
there con be no hesitation in preferring, 
to the uncorroborated evidence of the 
defendant, the evidence of the plaintiff 
and his witness Hirachand that they went 
` to the plaintiff on the Ist August in 
order to obtain from him tbe goods or 
even sound delivery orders in order 1o 
carry out their own sales to Sunderji. 
The defendant was, kowever, unable to 
give them either. This conclusion is 
confirmed by the subsequent conduct of 
the defendants. It must be a matter of 
regret that a dealer of respectability and 
education should have found it necessary 
to sel upin Court a usage "which never 
existed and to eqvivecate rather than to 
admit hisliabilities and pay then as far 

as he could. My findings on the issues, 
other than the Ist and 2nd given up by 
the defendants, are, therefore, as follows:— 

Issue No, 3. 1st August was the due 

date of the contract. mE 

* issue No. 4.. No valid or binding usage 
as alleged in paragraph 3 ofthe written 
statement js proved. ; 

Issue No. 5. The breach was on the 
part of the defendants. 
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Issue No. €. The plaintiffs a e extitied 
to éamages of the diference Letween the 
nick: t-rate cf Fs. 42-0-0 on tbe st 
August and the contract rate. 

Issue Nu, 7. The plaintifis are, therefore, 
entitled to Rs. 2,590-10-0 and costs with 


Jntere:t at six pet cent. from date of suit 


to pay ment. 
P. B, A. Decree accordingly, 


Lui 
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Charitable endowments — Mahant — Alienation, 
powers of—tradh of deceased Mahant—-Legal 
necessity Tyansferee of endowed property, duty of.} 

The manager of endowed  propetty has 
authority to alienate ‘ot to mortgage the endow- 
ed property if an occasion should arise when 
it becomes necessary in the interest of the endow- 
ment to do so. [p. 70, col. 1.] 

If it is necessary to perform the Sradh of a de- 
ceased Mahani and there is absolutely no money 
for that purpose, the manager for the time being 
has authority to charge or sell a sufficient portion 
of the endowed property for that purpose. If, 
however, he has as part of the income of the en- 
dowment à find sufficient to carry out the 
Sradh then he has no authority to mortgage the 
capital of which he is the trustee. [p.70, col. x.) 

It lies upon the future mortgagee of an endowed 
property to satisfy himself before advancing money 
that there is no fund available to the manager 
of the said property for satisfying tle legal 
recess ty that has arisen. [p. 70, col. 1.] 

Appeal frcm a decision of tke District 
Judge, Darbhanga, -dated tke 5th Jriy 
1921, reversing that of tle Additicnal 
Subord'nate Jt dge. Darblanga, cated tle 
31st March 1021, 

Mr. L. N. Singh, for Mr. L. K. Jha, 
fcr the Appellant. 

Messrs. S. M, Mullick and D. N. Sarkar, 
for the Respondent. 

JUDGMENT.” 

Miller, C.3J.—This is an appeal on 
behalf of tke plaintiff against a decision 
of the Distrct Jvege cf DerbFanra reverse . 
ing a decision of the Additional Subordinate 
Judge, 
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The plaintiff, who is the Makant of the 
Gothauli Math, instituted the present suit 
against the defendant, whois the Mahani 
of the D3ermpur Asthal, claiming to enforce 
a  miortgage-bond executed in favour 
of the plaintiff by the defendant's 
predecessor Ajodhya Das to secure a loan 
of Rs, 1,500 together with interest advanced 
by the plaintif to Ajodhya Dasthe previous 
Mahan of the Dharampur Asthal, 


Various defences were set up by the de- 
fendant, the main defence being that there 
was no necessity to borrow the money 
for the purpose for which it was borrowed. 
‘Tha defendant's case was that there was 
all along a sufficient fund in theehands of 
his predecessor to perform the Svadh of Bas- 
deo Das, the predecessor of Adjodhya Das, 
for which purpose the money wasborrowed. 
he learned Subordinate Judge before 
whom the case came for trial having arrived 
at the conc'usion that the performance 
of the Syadh ceremony wasa necessity 
for waich it was permissible forthe Mahant 
ofa math to utiise the endowed funds, 
also considered that he m'ght, for the same 
purpose, alienate or mortgage the immove- 
adie property in order to put himself 
in funds for that parpose. It appears 
taat the p'aintiff, shortly after the death 
of Basdeo, who died in the year 1316 
Fasli, advanced to his successor Ajodhya 
Dasasum of Rs. 1,500. He was informed 
that the money was needed by Ajodhya for 
tie purpose of performing the Svadh of his 
predecessor Basde>. There is no evidence 
to Siow that any enquiries were made as 
ty the financial position of Ajodhya from 
the income at his disposal at that time. 
Ajodiya died within about a couple of 
months of Basdeo after the Sradh of the 
latter had been performed and he was 
sicceeded "by the defendant Gopal Das 
as the Mahant of the math. | 
Wien thé case came on appeal, as it did, 
to the D'stict Judge it was contended on 
behalf of the defendant that, although 
it mght be permissible in certain’ cases 
wiere there was actual necessity for a 
Mahant of a mathtoborrow money in order 
to perírom the Sradh of his predecessor 
still it mist be shownin such a case, if it 
worecaunsdltociarje tieendowned prop- 
erties wti the re-piyment of the loan, 
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that there was not merely an occasion 
which could be regarded as creating a ne- 
cessity for borrowing money but also that 
there was in fact no sufficient money at 
hand to perform the ceremony for whieh 
the Money was borrowed. The learned 
District Judge considered the case from this 
point of view. It was shown by the evi- 
dence as hefound that asum of Rs, 4,000 ot 
thereabouts was spent by Ajodhya in per- 
forming the Sradh ceremony. ‘The money 
borrowed from the plaintiff was Rs. 1,500 
and itappearedthata further sum amount- 
ing to Rs. 700 was borrowed at the same 


-time from other sources so that altogeth.r 


a sum of Rs. 2,200 was borrowed for the purt- 
pose of performing the Svadh ceremony. 
But as Rs. 400 altogether was spent, 
this showed that Ajodhya at that time 
had in hand afund of about Rs. 1,800 
over and above the sum which hein fact 
borrowed. The learned Judge came to 
the conclusion that Rs. 4,000 was ove? 
lavish an expenditure in the circumstances 
in connection with the Svadh ceramony. 
He considered that Ajodhya had no right 
to raise money by mortgaging the 
endowed property in order to spend it 
lavishly onthe Svadh and thereby endanger 
the future management of the math 
and he was of opinion that the mortgage 
was not within thecompetence of Ajodhya 
and as such was not binding upon the en- 
dowed property. The learned  Subord- 
nate Judge had not considered this aspect 
of the case but it was undoubtedly open 
to the District Judge to regard it from 
that point of view, He said that tle 
Sradh might be performed either on a small 
or on à lavish scale and it is expected that 
every one must cut hts coat according to 
the cloth and he accordingly held that the 
mortgage wasnot binding upon the defend- 
ant and as such could not be enforced. 
From that decision the plaintiff has 
appealed and he has conterded before 
us that he was not bound in sucha case 
to ascertain whether or not there was d'1eal 
necessity for borrowing the money. If 
in fact the Money was lent for what may 


be regarded as a necessary purpese, that, 


was all that he was concethed with, and 
that he was entitled not only te lend money 
on such an occasion but was aiso*entitled 10 


+ 
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obtein the security ofthe endowed property 
to secure himfor thcrepay ment of tre money 
lent, In my opinion the learned District 
Judge’s view of the matter was the right 
view, The Manager of eadowed property 
such as this no doubt hasauthority to alien- 
ate or to mortgage the endowed property if 
an Occasion should arise when it becomes 
necessary in the interests of the endow- 
mant to do so. If it is necessary to per- 
form the Svadh of a deceased Makant 
and there is abso'utely no Money for that 
pirpose I think that the manager for the 
tim’ being has authority to charge or sell 
a suficient ‘portion of the endowed property 
for that pirpo3ie. If, however, he has as 
part of the income of the eadowment, a 
fund sifficient to carry out the Svadh then, 
cleariy, he has no authority to mortgage 
the capital of which he is the trustee, 
Wuetier he hasa sufficient [und or not is 
pirely a question of fact. Tae learned 
© strict Judge in this case arrived at tae 
conclusion that a sum of Rs. 1,590 
woild ba sifficent for that pirpose. 
It wis shown from tie evidence 
taat there was a sum of Rs. 1,500 and more 
at the disposal of Ajojhya at the time 
wien the money was borrowed and, in 
tiese circumstances, he considered that 
Ajodaya had no authority to mortgage 
tie endowed property. I also agree with 
the leirned District Judge in arriving at 
the conclusion taat it lay upon the plaintiff, 
before advancing the mney, to satisty 
himself taat there was nofund available 
for tie purpose of performing the Sradh, 
It does not appear that any enquiries were 
made and, therefore, it cannot be said that 
the plaintif in this matter acted in a bona 
fide manner which would entitle him, 
even if there was the actual necessity, 
nevertheless to obtain the gecurity of the 
immoveable property. 

The only other question which was rais- 
ed in this appeal was whether the property 
was the property of the math or whether 
it Was the formal property of the 
Mahani which descended from Basdeo 
to Ajodhya and then from Ajodhya to tne 
defendant Gopal. The learned District 
Judge in the course of his judgment says: 
"It is the case of both parties that the 
mortgaged property is the property of the 
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math and not thé personal ptoperty either 
of the defendant or of Ajodhya." If that 
is accurately describing the state of affairs, 
there isan end of the matter, Tne learned 
Vakil for the appellant contends, however, 
that the learned Judge was not accurate 
in saying thatit was the cáse of both par- 
ties that the mortgaged property was math 
property. It is, therefore, necessaryto look 
back and see how the claim was laid. The 
plaintiff sued the defendant as the legal 
heir of Mahant Ajodhya. Sofar as the plaint 
is concerned, the matter is, therefore, left 
open. In the defence the property is 


- treated taroughont as being the property of 


the math and part of the endowment and- 
in fact it is contended that tiis property 
was notliible to be charged at the. time 
when the money was advanced, In the 
issues framed there is no issue at all as to 
wietier tae property was that of the math 
or the personal property of the Mahant, 
although a question was raised as to whe- 
tnerthe money lent was the personil prop- 
erty of the lender or past of the trust 
property of the Gothauli Asthal of which 
he wis the maniger, but the third issue 
in the suit seems to me to put the matter 
beyond any doubt because, bearing in mind 
that there was no issue as to whether this 
was the personal property of the defendant 
or the property of the endowment which 
he represented, the third and last issue 
is whether Ajodhya Das had any right to 
mortgage thé property of the Dharampur 
Astial, It was, therefore, apparently agreed 
onall sides that the property in suit was in 
fact the property of the Dharampur Asthal. 
On turning to the decision of the learned 
Subordinate Judge again there is no dis- 
cussion anywhere as to whether the prop- 
erty was that of the defendant or part 
of the endowment, and the only passage in 
his judgment which would afford any sort 
of support to the appellant’s contention 
is a passage in which the Subordinate 
Judge points out that certain documents, 
namely, the survey Ahewat and Register D, 
Sacw that the mortgaged properly was 
recorded in the nome of Basdeo in the one 
case end in tje name of the defendant in 
the other, and notin thenameof the idol. 
It is merely a remark apparently made in 
passing and nothing tums upon it, 
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aud then, waen we come to the judgment 
of tne District Judge, it is distinctly stated 
thatitis tne case of botn parties that the 
mortgaged property is tne property of 
the mth and not tie personal property 
eitner of tae defendant or of Ajodhya. 
Partner, Mr, Sircar woo appeared in tne 
lower Court asa Vakil on beualf of tne 
defendant informs us that tae learned 
District Judge was tigut and tnat tne case 
was conducted upon tiose lines. In trese 
circumstances, it seems to me tnat it is not 


open ta the appellant now toask usto send 


. tion arising. 


tiis cis2 back tora fading upon a point 
O1 -walc, taere was no dispute. In 
my Opinioa tais appeal fails apd must be 
disnissed wits costs. 

Kalwvaat 3ahay, J.—I agree. 

P. D, & N. H. Appeal dismissed. . 





BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL, NO. 46 OF 
» F 1921. 
^. 5$ 4 Mare. 7, 1922. 
Przszni;— Mt. Justice Pratt and 
Mr, Justice Fawcett, 
NARAYAN RAMCHANDRA THITE— 
DASENDANT NO, I~APPELLANT 
UNS US 
PANDURANG BALKRISHNA DESH- 
PANOZ—PLAINICE— RESPONDENT, 
. Bombay Land Revenue Code (Act V of 1879), 
s. 83, presumption undr, when applicable—~Long 
payment of rent at fixed rate, effect of. 
alae presudption of permaneut tenancy uader 
ectio1 33 of the Bombay Land Reveuue Code can 
ba made only whea the time, że., ratuer tha date 
or the period of the commenczment of the tenancy, 
is not proved. by satisfactory evideace, Long 
payment oi reat ac fixedraceis by itself insulli- 
cient fo rai e tne presuaipzioa. [p. 72, Col. 1.) 
AChikko Bhagwani v. Shidnath Martani, 66 Ind Cas, 
315; 46 B. 037; 24 Bom. 4. 8.226; (327 A. LR. 
(B; 25, Ramchanira Narayan Mantri v. Anant, 18 
B. 433; 9 Ind. Dec. (N78.) 793, Rungo v. Siding- 
appa, P. Je 41853) 8 :, S; Záasath v. Chiks Basgwant- 


: $82,03 Ind. C s, 935; 23 Bom. L.R. 535, referred to. 


Per Puwcet, fJ.—Waea a tenancy is shown to 
have Co.n.nenced duringa particular period, then 


.the presumption under section 83 of the Bombay 
` Taal Revenue Code doas no: arise. 


At thaesame 
time, tae term "'psziod' must be app.iel witnin 
reisonabie limit, 


is shown to have commenced oetween the years 


1830 to 1850, tuere is a commencement within’ 


a certain period waich would bar the presump- 
It would not, however, suffice to 
show that a tenincy hai commenced after the 
fiood, [p. 72, Col. 2.] - i 

Tae mere fact ofa tenancy having commenced 
subsequeat to tae linilord's tenancy does not 


Where, for instance, a cemancy | 


. of the landlord's title, 


}revent the application of section 
Bombay Land Revenue Code, because there may 
be cases where, in spite of that, the commence- 
ment of the tenancy is in obscurity. But when 
one gets & Case where the tenancy does not go 
back into obscurity but is bounded by a definite 
time or - period, then there is satisfactory 
evidence of the commencement of the 
tenancy within the meaning of section 83 of the 
Bombay Land Revenue Code, and the presumption 
in favour of the tenant does not arise. [p. 73, col. 1) 

Ramchandra Narayan Mantri v. Anant, .8 B. 
433; 9 Ind. Dec. (N.s.) 798, relied on, 


Letters Patent Appeal against the 
decision of Macleod, C. J., in Second Appeal 
No. 123 of T921 summarily rejecting the 
appeal from the devision of the First Class 
Subordinate Judge, Satara, confirinirg a 
decree passed by the Subordinate Judge 
at Rahimatpur, 

Mr. Bahadurjt (with him Mr. S, S. 
Patkar), for the Appellant, 

Mr. P. B. Shingne, for the Respondent, 

JUDGMENT. 

Pratt, J—The question raised in this 
appeal is whether the defen dants are perma- 
nent tenants of the lands in suit: which 
are described asthe Bhavani and the Hulesh- 
war lands, The lower Appeal Court has 
heid that they are not. The appeal is 
not pressed as regards the Bhavani lands, 
for 1t has been definitely ascertained that 
the tenancy began in the year 1851. As 
to Hileshwar lands, it is conterded that 
tne d:teadanfts were entitled to the pre- 
sumption egacted in the second cause 
of 32C:.02 83 of the Land Reven ue Code. 

Tae plaintilt’s landlord acquired the. 
lands by gift from the Raja of Satara 
in 1830. The lands then were pad or 
waciltivated, and there was no tenait 
in occupation, The receipts show that 
the plaintifi’s grand-father was in occupa- 
tion as tenant in 1850; the tenancy must, 
therefore, have begun between 1830 and 
1850. Itis now settled by Chikko Bhagwant 
v.ontanath Marland(x) that the phrase “com- 
msrcement of the tenancy” in section 83 
refers to the time and not to the terms 
of the tenarcy. In Ramchandra Narayan 
Mantri v. Anant (2) it was held that the 
presimption in section 83 might be avail- 
able to a tenant although it was shown 
that the tenancy began after the beginn?hg 
However that, 
(1) 66 Ind. Cas. 315; 46 B. 687,24 Bom. L. R. 
220; (1922) A. I. R. (B.) 25. 

(2) 18 B. 433; 9 Ind, Dec. (N, S) 798. 


83 of the 
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may be, I agree with the crit/cisms of Ram- 
chandra Narayan Mantri v. Anant (2) 
in the judgment in Rango v. Sidlingappa 
) and judgment of Macieod, C. Jj. in 
Sidhanath v. Chiko Bhagwantrao (4). But 
I do not read the judiment of the Chief 
Justice in Sédhanath v. Chiko Bhagwantrao 
4) as necessitating proof that thetenancy 
D:.2anina particular year, "Puis same case 
ant on appealin Chiko Bhagwant v. Shid- 
nith Martand (x) aud the time from which 
tie tenancy was proved to have commenced 
was foind not to be a pirticular year, 
but a porod “im or after the year 1805.” 
I taink taat tie presumotion app'ies only 
wier tae tim: z. e., rataer the date or 
tie par.od of tie commceycemagt of the 
tacancy, is not praved by satisfactory 
ev.deace. Hare the priod is proved t) 
have baan vetween 1830 aid r850, and 
tiat ssem to me to be sifficent to neza- 
tv. tie presumption. For, as said in 
Rinzo v Sidlingappr (3), drectly it is 
sh wa taat tae tenancy cummenord from 
a pirt.calar period, the ordinary presump- 
tion that is now cogtaisaed in section 1-26 
of tae Draaier of Property Act wiil have 
t) be drawa. Tae presumption in this 
cise is not taat enacted in ection 83 of 
tie Ind Revente Code but that enacted 
in section 106 of the Transfer of Property 
Act that the defendants are annual tenants. 
I think ther: are no other circsmj;tancés 
from waici tae presimption of perma- 
nent  teg?aCy can ba mada, Long pay- 
mnt of reat at a fixed rate is ust by itself 
siffic.ent. Taere ts no evidance that tye 
piilding of the well was encouraged by 
tie land‘ord,or that the tegant's mort»age 
wasracojnised by him, I would, taerefore, 
eryafirm tae decree of the lower Appeilate 
Cırt and dsm ss the appeal with costs, 
Faweatt, J,—l agree generally wth 
tie reis)nin2 of my learned brother. 
Tue paraseo:03y of the second paragr: ph 
5f sector 83 18 ro doibt somewaat vague 
ang taere are two opposite views that 
cia B2 taken of tae exact man ng to be 
pit oa tae word "CoM nsa4ce.n »4t." One 
taat bas ben piaced before us by tae ap- 
plant is tust it necessitates Satisfactory 


evideace that ‘the tenancy commenced sei. 


e any rate in a particalar year, The other 
(3 P. Je (1898) 82. 
(4) 63 Ind. Cas, 935; 23 Bom. L, R, 533. 
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view is that it suffices to show a parti- 
cular period of time beyond which the 
tenancy certa nly did not go. Deeling 
broadly with the first point of view, I 
do not think that, logically, there is good 
groind for saying that a particular year 
13 the real test contemp‘ated by the Legis- 
[atire. Tne primary port of commence: 
m:at is, of course, the actual date on which 
the tenancy began and tha fixing of th: 
pirticalar year really means no more than 
sayang that the tenancy commerced at 
35m: point of time withir twelve months. 
B it way should one be lim‘ted to the parti- 
cilar d vision of time represented by a 
moath? J can see no logical basis for 
s1y.a2 that you are justified in taking a 
nimpar of months, but notjustified is tak- 
1j à asimber of years, as sufficient, There- 
fore, if the learned Caief Justice in Sidha- 
nath v. Chiko Bhagwantrao (4) intended to 
lay dowa taat it is necessary to show that 
a teaiucy has commenced in a part'cular 
year .a order to deprive a tenant of the 
piesimption in section 83, then I respect- 
fally d.ssant. That would ba a very for- 
tiitous test to apply. For instance, there 
mght easily be a case where evidence 
showed that the tenancy must have comr 
maced after the year 1868 and before 
tae yeer 187r, bet did not show that it 
commaaced in the perticular year 1869 
or 1870: Can it reesonably be said that 
tnis defect prevents there being satisfac- 
tory evidence of the commencement of 
tue tenancy? I do not think that this can 
have been intended by the Legislature. In 
my opinion the presumption operates when, 
ow.ng to the art.quity of the tenancy, you 
cannot fix on any part.cular point or period 
of tima as that at or within which the te- 
nancy commenced. Once you get a parti- 
caler tima, as in this case you» get the 
years 1830 to 1850, between which the 
teaaucy aust have begun, then there is 
a comülsacemept within a certain period 
Slown wa.ca bars the presumption aris.ng. 

At tae same time, tnis treatment of a 
“parod” as safficiert to satisfy the re 
qiremzats of section 83 mast of course 
be appied w.thin reasonable limts. I do 
not, tor instance, mean t> say that it would 
siffice to show that a tenancy had com- 
maced after the flood, It is not, I think, 
neeessary to define what are “reasonable 
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limits" it is enough for.the purpoces 
of this case to say that the period, 1830 
to 1850, is cleariy a reasonable one. But 
if it were necessary, recourse might per- 
haps be had to the Common Law rule 
under which the year 1189 is regarded as 
the commencement of legal memory, and 
the presumption, which the evidence might 
jtherwise raise in favour of the existence 
of a custom, is rebutted by proof that it 
first existed subsequently to that year, 
see Halsbury’s Laws of England, Volume X, 
Art, 44r, at page 233. Ifa clearer 
definition is essential-or desirable, then 
the remedy is to amend section 83 by the 
Legislature, so as to express clparly what 
is intended. 

I agree with my learned brother that 
there is no reason to differ from the view 
taken in Ramchandra Narayan Maniri 
v. Anant (2) that the mere fect of a ten- 
ancy having commenced subsequent 
to the landlord’s tenancy does not pre- 
veut the application of section 83, because 
there may be casas where, in spite of that, 
the commencement of the tenancy is in 
obscurity. Bot when you get a case where 
the tenancy does not go back into obscu- 
rty but is bounded by a definite time 
or period, then, in my opinion, there is 
satisfactory evidence of the commence- 
ment of the tenancy within the meani ng 
of section 83, and the presumption 
in favour of the tenant does. not arise. 

Both the lower Courts have held that, 
apart from the presumption under section 
83, the circumstances of the case do 
not justify the finding that respondents 
are permanent tenants, and there is no 
error of law shown whieh would justify 
usin taking a different view, Accrodingly, 
I agree that the appeal must be dismissed 
with cosfs, 

Per Curiam:—We vary the decree cf 
the lower Court by adding a direction 
that the defendants do pay future mesne 
profits at the rate of Rs. 40 for 1918 and 
1919 till date of delivery of possession. 

The application for stay of execution 
falls with the appeal andis dismissed with 
costs, 

.: No order as to costs of the 
objections. 
WC, A, SEN. HE, 


cross- 


Appeal dismissed. 
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BOMBAY HIGH COURT, 
SECOND CIVIL APPEAL No. 721 OF 1021, 
September 5, 1922. 

Present :—Sir Lallubhai Shah, KT., Acting 
Chief Justice, and Mr. Justice Crumy. 
JAGANNATH NARSINGDAS MAR- 

. WADI AND OTHERS— PLAINTIFES 
— APPELLANTS 
YENSUS 
RAVJI valad TULSIRAM PANSARE— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. V I, v. 
8— Transfer of Property Act (I V of 1882), s. 59— 
Evidence Act (I of 1872), s. 70——Mortgage-bond— 
Eexecution and validity  admitted— Proof of 
valid attestation, whether necessary. 

A mortgagee sued ‘to enforce his mortgage- 


-bond, The defendant filed a written statement 


in which he in a general way disputed the 
claim but did not dispute either the execution 
or the validity of the mortgage-bond. The 
lower Coutts came to the conclusion that in the 
absence .of the plaintiff adduciug evidence to 
prove such attestation as was required by 
section 59 of the Transfer of Pmperty Act, he 
was not entitled to succeed. There were afa 
matter of fact two attestations on the bond 
exclusive of the writer's signature and so fat as 
the appearance of the document was concerned, 
those attestations were such as would be 
consistent with their having been made in a 
proper manner. On second appeal; 

Held, that under the circumstances the 
document was proved as there was nothing iu 
the pleadings to put the plaintiff to the proof of 
the attestations nor was there anything upon the 
face of the document or in the evidence io bring 
to the notice of the Court that the document was 
not validly attested. [p. 74, cols. r & 1.) 

Per Shah, C. J.—(Crump, J. dubitante) ;— 
Where iu a suit to enforce a mortgape-bond 
the defendant admits execution of the bond and 
does not deny its validity, the plaintiff is, under 
section 70 of the Evidence Act, relieved from 
the obligation of proving attestation of the bond 
for the purpose of section 59 of the Transfer of 
Property Act. [p. 73, col.2.] ° 


Second appeal against the decision of 
tae District Judge, Nasik, confirming 
a decree assed by the Subordinate 
Judge at Sinnar. 
^ Mr. D. R. Patwardhan, for the Appellants, 


JUDGMENT. 

Shah, Actg. C. J.— The plaintiff in this 
cise sued to enforce his mortgage-boid, 
dated tae 8th January 1912. Tne bond 
was for Rs. 5oc. The defendant No. 1 
filed a written statement in which he dis" 


‘pated tue claim, but he did not dispute 


eitner tue execution or the walidity ot 
the mortgage-bond. Tbe defendant No. 2 
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was joined as a purchaser of a part of the 
mortgaged property subsequent to the 
mortgage, but he did not appear to contest 
the plaintift’s claim. ‘Tne first issue raised 
wis, waether the mortgage-bond in suit 
wis proved. It may be mentioned that, 
waen detendant No. I was examined in 
the suit he admitted the execution of 
tye bond in his evidence. Tne learned 
Trial Judge, however, relying upon the 
dzcision in Dalichand Shwram v. Lotu 
Sakharam (x), cama to tie conclusion taat 
as taere wis no proof in tie cise of such 
attestations as is required by section 59 0f 
tie Transfer of Property Actthe bond was 
not proved and dismissed t 1e plaintiff's suit. 

In appel to the District Court the same 
print was raised and it was dealt with 
by the District Judge practically on the 
Sime lines. It miy be mentioned, how- 
ever, that "he realised the circumstance 
wiie distigguisies this case from Dali- 
chant Shwram v. Lotu Sakharam (1) 
nimely, that there was no evidence in the 
present case that the attestition had not 
been made in the proper manner, whereas 
in the other cis there wis suc evidence. 

Tne present appeal is preferred by the 
plaintiff to this Court, and tie respondents 
have not appeared before us. The defen- 
dint No. 2 has not been served, and Mr. 
-Pitwardaan for the plaintiff agrees that 
defendant No. 2's nime muy be strack 
off from the suit, as he does not desire to 
press his mortgage claim against that part 
of the mortgaged property whic has been 
transferred to him. Heis content to limit 
his security to the property in the poss- 
ession and ownershipof defendant No. r. 

Tae principal point, however, that has 
been urged on his behalf is tiat both the 
lewer Courts are wrong in their view that 
the mortgige-bond is not pro,ved. 

Tne circimstances in the present case 
wita rezird to tie  mortgage-bond are 
these. Defendant No. 1 not only has 
not denied the execution of the bond, but 
has $n terms admitted it in his evidence. 
There is nothing in the pleadings to siow 
that any point was raised by him that 
the attestations as »ppearing on the bond 
“were not mide as required by law. Taere 
are two attestations on the bond exclusive 
of the wriber's signature after the attesta- 
(0) 55 Ind. Cas. 616; 44 B. 405; 22 Bom. L. 
Ri 136, : : 
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tions, and, so far as the appearance of 
tie document is concerned, those attesta- 
tions would be consistent with their ha ving 
been made in a proper manner. 

Taere is nothing in tae evidence in ihe 
cise to saow tnat the attestations were 
not properly made, 1.¢., thal the attestants 
did not witness the actual execution 
ot the document in their presence, Under 
tnese circumstances, the question is whe- 
tier tie lower Courts are right in holding 
tint, unless tue plaintiff adduces evidence 
to prove tiat tae attestations were pro- 
perly made, the bond should be held not 
to have been duly executed. It seems to 
metaattag lowerCourts have gone too far 
in holding toat the bond is. not proved. 

In t.e first place, it is clear from section 
70 of tie Indian Evidence Act that the 
admission of a party to an attested docu- 
ment of its execution by himself shell 
be sufficient proof of its execution as against 
him, though it be a document required 
by law to be attested. 

In tie present case, there is the other 
circumstance that both the attesting wit- 
nesses are dead. In the case of Shamu 
Patter v. Abdul Kadw Rowthan (2) there 
was evidence to show that the attestations 
wate not mide in the presence of the execu- 
tant at the time waen the executant 
signed the mortgage-bond, and on that 
evidence it wasfound that the attestations 
were not in accordance with law. In the 
cise of Dalichand Shivram v. Lotu Sakha- 
vam lI) also there was ‘evidence to show 
tiit tae attestations had not been proper. 
In tae present case there isno Such evidence, 
andndindication on the record whatever 
taat tie attestations were not proper. 

Under taese circumstances, it seems to 
me tiat tie document is proved. I base 
my decision, first, on the ground, that there 
is notiing in the pieadings. to show that 
the plaintiff was put to the proof: of the 
attestations; and, secondly, on the pro- 
visions of section 7o of the Indian Evidence 
Act, according to which the plaintiff is 
relieved from the obligation of proving 
the execution of the document, it the 
pirty to it has admitted its execution. 


We have not had tne benefit of any argu- 

(2) 16 Iud. Cas. 250; 391. A. 218; 35 M. 637; 
x6 C. W, N? 1039; 23 M.L. f.321; I2 M. L. T. 333; 
(1912) M. W. N. 935; 10. A. L. J. 259; 14 Bom. |. 
R. 10341 16 C, L: J: 596 (P, C), 
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ment in this case on behalf of respondent 
No. r. But after a consideration of the 
arguments urged on benalr of the appellant. 
and of the facts in the cise, we have come 
to the conclusion that the view taken by 
the lower Courts is wrong. I would, 
therefore, allow the appeal, set aside the 
decree of the lower Appellate Court and 
remand the suit tothe Trial Court to be 
disposed of according to law. All costs 
up ta date to be costsin the suit. 

Crump, J,—Tae Courts in this case have 
he'd that the p'aintiff cannot succeed 
because there is wo evidence that his mort- 
gage-bond was attested by two witnesses 
and, therefore, it is not proved that 
the requirements of section 56, paragraph 
I, ot tae Transfer of Property Act, as 
explained by the Privy Council in 
Shamu Patter v. Abdul Kadir Rowthan 
(2), have been comp'ied with. In so doing, 
the Courts have relied upon the decision 
of tais Courtin Dilichand Shivram v. Lotu 
Sihharam (1). It appears to me, however, 
tiat the casa of Duülichand Shivram v. 
Liu Sıkharım lIr) isat once distinguishable 
from the case now before us, In that 
case the validity of the mortgage with 
reference to section 59 of the Transfer 
of Property Act was raised in limine, 
and was in fact made the sabject of a pre- 
liminary issie. Upon that issue evidence 
wis adduced, and it was found that the 
rejuirementsof section 59 in the matter of 
attsititios had not beef comptied with. 

Tae District Judge in this case has ob- 
sorved tiis distinction but has failed to 
draw from it the necessary conclusion 
that the mitter was one waich should 
hive formad the subject of an issue upon 
. wich the parties would be entitled to 
give evidence. The reasons which he 
assigns for not sending down an issue 
upoj the pont are not satisfactory, for 
tiey are such as would apply in the case 
of every siitin which it is necessary 
ty scad dyws an isste. Tae case must, 
‘tierefore, be approached apart from this 
d:cis:03, and, if it is so approached, it ap- 
p2arsto m: tiat the jadzment of the Court 
below is wirong, 

Eirst, as regards the so-called adm'ss'on 
of execition waca has been pressed upon 
us as d'speasing with the proof that the 
foruilities of attestations have been 
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complied with. Upon this point 1 feel 
cons.derabie doubt. Section 7o of the 
Indian Evidence Att lays down that the 
adm'ssion of a party to an attested docu- 
ment of its execution by himself shall be 
Sifficcent proof of its execution as against 
him, though it be a document required 
by law to be attested. 

Now, the question that immediately arises 
on the application of this section is as to 
wnat is meant by “execution”, and, as 
I understand the law, the word “execution” 
tzere Means thatthe party by affixing his 
sie nature or Mark has signified his assent 
tu the contents of the document, and, if 
a party admits that he has done, this then 
he admits execution. I do not think 
that the admission of execution can 
be taken to mean an admission. 
not only of the signature or mark 
in token of assent by him, but also 
tuat all the legal formalityes connected 
wth the document have been complted 
with, Nor dol see any reason for holding 
that waere 2 party adm ts execution within 
the meaning of this section, he must neces- 
sarily be taken to adum t that the document 
has been attested as required by section 
59 of the Transfer of Property Act, But in 
the present case ever if that fuller mea ning 
were given to the words “admission of 
execution’ the result would be precisely 
tae sama, for it would be, in my opinion, 
impossible to hold that that which the 
defendant here stated can be read as mean- 
ing taat he admits that the document 
was validiy attested. He is an agricul- 
turist and illiterate, and all that he says 
is “ I passed this document," and when 
he said that his meaning was that he put 
his signature or mark, and he cannot, I 
think, be taken to have intended more. 
'Taetefore,, that adm'ssion can dispense 
with the proof of execution, only in the - 
limited sense in wh’ch I understand thet 
term, But there are other legel principles 
to be appiicd wh'ch appear to me to con- 
c'ude the matter. The plaintiff “in his 
piaint sets ont that he is suing on a mort- 
gage, and waen he sets that out, he must 
be taken to assert that it isa valid mort- 
gage. Tue defendant in his written stafe- 
mgt raises yo piea that the mortgage 
is invalid. aere is a vagwe statement 
that the ciatm is not admitted. But the 
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real defence suggested was that the cov- 
sideration was not as represented, and 
that the advance set out in the mortgage 
was oti account of past dealings, Thus, 
there was never any allegation by the 
‘defendant that the contract was invalid 
of incapable of being enforced, and, that 
being so, the principie laid down in O, VI, 
r. 8, of the Code of Civil Procedure, would, 
iu ty opinion, be appticable. . Of course, 
waere it is brought to the notice 
of the Court that the document is 
in any way invalid, for instance, where 
it is apparent upon the face of it, or where 
it is so disclosed in evidence, then, ir spite 
of the absetice of any pleading, it m'ght 
be the duty of the Court to take notice 
of that fact, "Tae defendant here is an 
asticultarist and there are certain matters 
. waich a Court is required to inquire into 
as laid down in section 12 of the Dekkhan 
Asjiculturists* Relief Act, But the present 
point is not covered by that section and, 
sofarasI undetstand the case, it was never 


p'eaded in the suit, and there is nothing ` 


upon the face of the document sr anything 
in the evidence to bring to the notice of 
the Court, that this document was not 
validly attested. In that aspect of the 
case, it appeafs to me that the Courts 
were wrong in going into this question, 
and that, as that question did not properly 
arise, the Mortgage cannot be held to be 
invalid on account of the absence of proof 
which the plaintiff was never properly 
called upon to give. ] 

For these reasons, I agree in the cor- 
clusions reached by my Lord the Qaief 
Justice and in*the order proposed by him 
in the case. — 

W. C, A, & N.H. Decree reversed, 


Lass P nnne 


- 9 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 269 oF 1922. 
August 2r, 1923. 

Present -—Mt. ‘Justice Spencer and 
Mr. Justice Devadoss. 
MAHAMMAD SHAMGOYA ROW THER— 

DEFENDANT No. 4— APPELLANT : 
° _ versus 
OMANDU PILLAI AND. OTHERS— 
PLAINTIFE3 ANO DEFENDANTS 
Nos. X 10 3—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O, II, 


ye 2 (3)—Lessee deprived of possession undsy 
S. 145, Criminal Procedure Code—Suit for mesne 
profits— Possession, vecovery of, whether necessary 
—Mugistyate's order, vacation of. 

It is always open to a plaintiff to give up 
any of the reliefs to which heis entitled and to 
press for others, 

Where a lessee is deprived of possession by 
order of a Magistrate under section i45 of the 
Criminal Procedure Code; he can maintain u suit 
for mesue profits alone without seeking to 
recover possession of the property. Nor is it 
necessary for him to have the order of the Magis- 


. trate vacated in the first instance. 


Appeil against a decree of the Court 
of tie Subordinate Judge, Trichinopoly, 
in A. S. No. 600f rgar, preferred against 
a decree of the Court of the District Munsif, 
Tricuinopoly, in O. S. No. 65 1920. ° 

Mr. K. P. Ramkrishna Ayyar, for the 
Appellant. i 

Mr. K. Arvamudu Ayyangar, for the 
Respondents. 

JUDGMENT.—The plaintiff is a lessee, 
wo in tais suit claimed mesne profits from 
the defendant, who had kept him out of 
possession and had obtained the. order 
of a Magistrate under section 145 of the 
Codə of Crimina! Procedure confirming his 
possession “unti, evicted in dus course of 
law.” 

Tue District Munsif dismissed the suit 
because the  plaint did not contain a 
prayer for possession. The plaintiff's lease 
wasa short one for three years and he did 
not want possession at the time of institut- 
ing his suit. Tye District Munsif held that 
it was necessary that the Magistrate's 
order should be vacated and that this 
could only be done in a suit for ejectment. 

Tae S4bordinate Judge held ‘that it was 
not necessary that the Magistrate’s order 
should be vacated or that the plaintiff 
should bring a suit ty recover the property. 

We agree with him. .Section 145, clause 
(6), of the Code of Crimindl Procedure dec- 
lareSin what terms the order of a Magis- 
trate proceeding under this provision of 
law should run. 

The order declares the party found 
to have been in possession of the property 
at the date of the notice to be “entitled 
to possession thereof until evicted there- 
from in dae course of law." 

Tais does not signify that the successful 
patty is thereby entitled as of right to the 
property in defeasance of whatever legal 


title there may be existing in favour of the 
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rightful owner. The Magisterial order 
only entitles the successful party to remain 
in possession pending the decree of a Civil 
Co: 1t. The plaintiff, of course, will have to 
prove his lessor’s title at the trial of the suit. 
The form of the suit is not material. 
It is always open to a plaintiff to give up 
one of the reliefs to which he is entitled 
and to press for others. . Whether the 
claim is for possession under Art. 47 
or for mesne profits under Art. 109 of the 
limitation Act, the period of limitation 
is the same, 


‘The order of remand is, therefore, right. 


and the appeal is dismissed with costs. 
^ Y. N. V. Appeal dismissed, 
N. H. 4 


* 
PANGANE EQUI HP Dig pati 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL NO. 2557 OF 1920. 
May 12, 1023. 

Preseni;—S: Skadi Lal, Kt., Chief 
Justice, and Mr. Justice Li msden. 
Toe Firm MAKHAN LAI-HAZARI 
LAI, rHROUGH Musammat RATAN 
DEVI—PLAINTIKFS—APPELLANTS 

VEVSUS 
THE Firm SURAJ BHAN-BaKHTAW/ R 
MAI,—DEFENDANTS— RESPONDENTS. 
Coniract Act (IK of 1872), s. 107-—Sale of 
. goods— Refusal to take delivery — Re-sale, right of 
— Appropriation by purchaser, absence -of, effect 


Ofe- 

Defendants agreed to purchase a certain 
number of cases of dyed sateens bearing 
certain numbers from the plaintiffs. Defend- 
ants failed to take delivery ofthe goodson the 

ound that the numbers on the cases were 


ctitious and the ccntents were not cemrlele, 


Plaintifis thereupon auctioned the goods and 

sued the defendants for short proceeds: 
.. Held, that in the absence of evidence that 
` the defendants had, expressly or impliedly, 
assented to the appropriation of the gocds, the 
plaintiffs had no right to re-sell them and their 
suit for short proceeds was, therefore, not 
maintainable. [p.78, col. 1.] 

Second appeal from a ctere ci tle 
District Judge, Delli, dated tle 16th 
August r.20, reversing that of tke Sub- 
ordinate Judge, Second Cass, Delhi, catcd 
the 5th February 1920. . 

Lala Faqir Chand, for the appellants, 

Lila Sardha Ram, for the Respondents. 


JUDGMENT.—Both : the lower Courts 
have foind that a contract f was duly 


entered into between the parties under 
theteims of which the present respondents 
were to purchase five cases of dj ed sateens 
of a certain importing office at 7 annas 
44 pres per yard, delivery to be taken on 
the 7th October 1918. Tke respondents 
failed to take dehvery and tbe ap- 
pellants consequently auctioned tke goods 
and brovg ht this suit for recovery of short 
proceeds. Tke Trial Court held that tle 
claim was made out and granted the ap- 
pellants a decree w:th costs. On appeal 
the District Judge reversed the decisicn 
on the ground that there kad been no 
assent to appropriation on tke part of 
the present respondents either express (T 
implied and that, conscquently, tke preser.t 
appellants Las no right ‘o re-sell. Tie 
alternative claim for damages was re- 
jected, the learned District Judge Folding 
that there was no proof to show that tle 
Bazaar price of dyed sateen on Cue date 
was lower than the contract price, Tle 
scit was accordingly dismissed with costs 
and p.aintiffs have preferred this second 
appeal, 

Reliance is placed mainly on a passage 
wh'ch occurs at page 291 of Steven’s Mer- 
cantiie Law (Sixth Eaton), This passage 
runs as follows :—"If tle seller sends notice 
of. appriopriation to the buyer and the 
Jatter does not reply promptly it mret 
be inferred tnat he assents to the apprc- 
ptiation end tke property in the gocds 
will be deemed to pass on the expiration 
of a reasonable time after receipt of the 
notice.” This exposition of Jaw is based 
on the case Pignataro v, Gilroy (1) 
a reference to that judgment, however, 
discloses various differences between tkat 
case and the one now uncer consideration. 
In tke former, the buyer cent a cheqre, - 
asked fir a delivery order, and actrally 
removed the greater numler of tke bags 
of rice which formed the subject of tle 
contract. There was no allegation that 
the remaining goods were not of the re- 
quired ‘quality, It was held that tke 
buyers’ complete inaction fer a pericd of 
a whole month after appropriation kad 
been made on Lis application must be 
regarded ac equivalent to a prom'se to 

(x) (1919) x K. B. 459; 88 L. J. K4B. 726; 120 
x T. 480; 24 Com, Cas. 174; 63 S, J. 265: 35 T, T. 
( IOI; 
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remove the goods and a f.ilure to fulfil 
that promise. Their Lordships remerked 
that the only possible inference to be 
drawn from the facts was implied assent 
on the part of the } uyer. In the present 
case the position is by no means similar, 
The purchasers were offered certain cases 
bearing numbers which were ‘okvicts y 
fictitious and it is; moreover, admitted 
that these cases had been opened an^ tkat 
the contents of one were not complete. 
Besides this, the communication seat 
by the appellants to tke respon- 
dents _can hardly be regarécd 
more than a proposal to appropriate and 
as the numbers had been changed tte ap- 
pellants were clearly not entitled to assume 
acceptance on tne part of the purchasers 
without some definite token of assent. 
We agree, therfore, with the view of the 
lower Appellete Court that the appellants 


id these circumstances kad no authority 
“to re-sell at therisk of the respondents and 


that, consequently, their suit for skort 
proceeds was not maintainable. 

Counsel for the appellagis trees that 
in any case his clients are entit'ed to 
damages. But the lower Appellate Co1rt 
has found that theré was no difference 
in the rates which would jusitfy an award 
for damages. ‘This findir, is one cf fact 
ard we are precivded from questioning 


- its correctness in second appeal, 


It follows thet the appeal must Te 


dismissed with costs and we order 
accordingly. 
Z. X. Appeal dismissed, 


g, “Magang mantah 


ROMBAY HIGH COURT. 

CIVIL APPLICATION NO. 187 OF 1922. 
July 20, 1922. 
Present:—Sir Lalluubtai Srah, Kr., 
Acting Chief Justice, and Mr, Justice 

: Crump. 

THe GOVERNMENT PLEADER, 
Hrica Court, BOMBAY 
—ÅPPLICANT 

F. VEYSUS 
VINAYAK BALVANT CHAUKARYAND 
e€THRERS— OPPONENTS. 


Bombay Pleaders Act (X V I I of 1920), 5. 25— 
Luers. Patent (amended) Bombay, cl. Yo— Criticism 
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of pending judicial proceedings by — Pleadevy— 


Disciplinary acticn—Reasonable cause, 

. An active participation by Pleaders who hold 
sanads of the High Court in the passing of a reso- 
lution at a public meeting congratulating 
persons who afe on trialin a criminal case amounts 
in effect to a criticism of the pending proceedings, 
and is '" reasonable cause’ within the meaning 
of the amended Letters Patent of the Bombay 
High Court and section 25 of the Bombay Pleaders 
Act for taking disciplinary action . against 
such Pleaders. [p. 79, col.2, p. 80, col. 1.] 

Anythirg done or said which may exovnt to 
criticism of any proceedings pending in a Covit 
of Justice is calculated to hincer the even and 
impattial administiation cf justice. [p. £o, col, 1.] 

Mr.S. S, Patkar, Government Plcacer, fer 
tke Crown, . 

Mr. G. S. Rao (with him Messrs. D. C. 
Virkar end P. V. Kane), for Opponents 
Nos. 2 and 3. 

. JUDGMENT. 

Shah, Actg, C. J.—' This isan applicat cn 
by the Government Plcedir undr cir 
Disciplinary Jurist'cton foracton Tere 
taken against the three opponents. Tle 
three opponents are: (I) Vinayak Bajyert 
Chaukar, District  Pieader, (2) Ktrcen 
Mal Sobhachand Birod'e, District Pleaccr, 
and (3) Chintaman Mohiniraj Saptarist/, 
High Court Vakil, all practising in tle 
District of Ahimsdpegar. Tle first oppo- 
nent was enrolled in May 1883, ard is ^ 
an old Pleader holding a sanad of this Ca rt. 
The other two opponents Nos. 2 and 3 
received their sasads in i910 ard 
1911 respectivdly, "The allegations agair:t 
them, which are set forth in. tbe pet ticn 
and which are not disputed, are tlst con 
the 24th October 1921, while Gangadlerrac 
Deshpande and the Ali brothers were 
on their trial at Dharwar and Karacbi, 
respectively, a Meeting was Feld at Abmcc- 
nager and was presided over by opponent : 
No. I, and a resolution’ congtatulatirg 
the convicts ip the Dharwar Sessions 
case ¿nd Gangadtliarrao Deshpance and 
the Ali brothers was moved by opponent 
No. 2 and seconded by opponent No. 3. 
The resolution runs as follows — 

, this meeting cogratulates Maulara 
Mahommed Ali and Sbaukat Ali and other 
leaders who are on ther tral at Karachi 
as well as the leaders and other persons 
convicted in Dharwar case and also Mrs, 
Gangadharrao, Pleader of Belgaum, who 
is on his trial at Dharwar,” NM 


Ad 
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We do not know whether any speeches 
were Made by opponents Nos. 2 and 3 
at the time and, if any wre made, the 
reports of those speeches are not before 
us. The application is based upon tke 
part taken by these opponents at this 
meeting. The resolution, which I tave 
above set forth, was passed on tkat 
day. |. l 

The explanations which tte opponents 
offered to the District Judgearcin tke 
paper-book. In response to the notice 


issued on the application of the Govern-- 


ment Pleader, opponent No. r Las net 
appeared before us and opponents Nes. 2 
ard 3 have put in their appearance, and 
their case has been presented to ts by 
Dewan Bahadur Rao. In support ci 
the application it was urged that this ress- 
lution amounted to contempt of. Corrt. 
In my opinion , however, it is n ot necessary 
to sointo this question. "Thisisa question 
which may raise some difficult point; for 
instance, we will have to consider wretker 
such a resolution passed ot Ahmednagat 
in respect of one proceeding perding at 
Dharwar and anotker at Karachi would 
constitute contempt of this Court, becat se 
it is only the contempt of this Court as 
. such that we would be concerned with. 
In this respect it seems to me that if it 
had been necessary to examrne tkat gres- 
tion, we would bave to examine it on tke 
linesindicated in my judgmentin Emperor 
v. Balkrishna Govind (1)y.— 

“In each case it must be determincd 
'as a question of fact having regard to all 
the circumstances inciuding tbe nati re. cf 
the contempt, the nattre of ttep roceedings 
with reference to wh ch tke contempt 
iscomnitted, the relation of the suborcinate 
‘Court to the Heh Court with reference 
to those proceedings and its probeble 
effect upon the due administration of 
justice.” 

This, however, is an application for 
such action as we may think .pro- 
per to be taken under ovr Discplipary 
Jurisd'ction under section 25-of the Bombay 


Pleaders Act, XVII of 1920, and clause ~o - 


of the Amended Letters Patent. Whket 
we have to consideris, whether any reason- 


(1) 65 Iud. Cas. 753; 46 B. 592 at p. 628; 24 Bom. 
I. R., 16; (1922) A. I. R. (B.) 521 23 Cr, Ir Ji 177. 


able cause has been shown for taking 
action under our Disciplinary Jurisdiction, 
Oa that point the observations In re 
Sarbadhicary (2), which have been 
referred toend relied upon by the learned 
Government Pleader, are ir point. ‘Ike 
observations are at page 45.— 


“Their Lordships will not attempt 
to give a definition of ‘reasonable cance,’ 
or to lay down any rule for the interpreta- 
tion of tke Letters Patent in this respect, 
Every case must depend on its own cr. 
cumstances, It is obviots that tke in- 
tention of tte Crown was to give a wde 
discretion to tke Hgh Cotrrt in Inda 
in regard to tke exercise of this dire‘piinary 
evthonty, Tkervles of tke Court, to which 
reference has been made, ind'cate tle 
precautiorstaken by tle Corrt itself to 
sect Te that the powers skall ngt be uced 
capriciotsiy or oppressivély, and there ijs* 
no reason to apprebend that tke just 
independence of tke Bar runs any risk cf 
being impaired by its exercise.” 

What we have to dcc deis, whether ay 
active part/cpation in tke passing (f a 
resolu t'on of this claracter amor rts tg a 
reasonable carce wtlin tle mean‘19 «f 
clause (ro) ofthe Amended Letters Patent 
and section 25 of tke Bombay Pleacers 
Act, XVII of 1920. In determining t} at, 


.I prefer to confine mysclf to tke facts 


which are apparent on tkeresolution iteclf 
and which are not in dispute. Theres- 
lution in terms refers to certain perscns 
on ther trial at tke time, and to otter 
persons convictcc in tle Dharwar care. 
The reférerce is to a case which was then 
decided. -ofr believed by these wto took 
-part in the resolution to Lave been finally 
decided. The rea] complaint in retpcct 
of this tesolutfon to my mind is taccd 
upon the fact that these felicitations were 
offered to persons who were to be pit 
on their trial at a time when the prcceed- 
ings were pending. The question is pt 
as to what reasons influenced any parti- 
cular individual in endorsing this resoh;- 
tion; but the fact remains that it was a 


e 
(2 2341. A.A 4 A. L. J. 34; 9 Bom, L.R. o 
17 M. Le J. 741 11 C. W, N. 273.5. C. L, J, 30) 
2 M, I, T, 15 5 Cts Le Ji 152) 29 A1 95 (V, C); | 
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resolution passed in respect of persons 
concerned in pending proceedings. It 1s 
a proposition which is not always fully 
realized, but which is none tae less true, 
and ought to b: obvious, thet anything 
done or said which may amount to er.ticism 
of any proceedings pending in a Court 
of Justice is calculated to hinder tte even 
and impartial administration of justice. 
It is, I think, fair to say that officers of 
this Court who hold sanads of this Court 
are expected to extend their co-opera- 
tion and assistance in the task of tle ad- 
ministration of justice; and tke least tlat 
could be expected of them is that by their 
act they will caase no hindrance to the 
even and impartial administration of jr s- 
tice. The main ground upon which it 
seems that the present opponents lave 
transgressed the limits of proper concuct 
as Pleadets, appears to me to lie in the 
efact that they in a meeting assembled 
took part in the passing of a resolution 
which in its effect would amount to a 
criticism of the pending proceedings. I 
think, therefore, that the opponents acted 
improperly in being parties to a resolt.tion 
of this charácter, 

It has been urged on behalf of opponents 
Nos. 2 and 3, it the course of a clear and 
forcible argument by Dewan Bahadur 
Rao, that the reasons which actuated 
his clients, 4. ¢. opponents Nos. 2 and 3, 
are set forth in their explanations, and 
if those are the true reasons, they can- 
not be said to have transgressed tke limits 
of proper conduct, I will take the explana- 
tion of opponent No. 2. In paragrapks 5 
and 6 it i$ stated as follows:— 

“No reflections of any kind against 
the Courts or their proceedings were ever 
desired or intended by the opponent. 


The resolution in question was intended 
to appreciate the sacrifice which tke per- 
sons concerned were ready to make for 
their principles and honest convictions". 

The opponent No. 3 also has made a 
similar statement, It is urged that if a 
Pleader honestly believed that a parti- 
cular man, On account of his character 
and the sacrifice which he was ready to 
make, deserved to be congratulated, tiere 
was no reason to put any check upon tLe 
liberty of the.Pleader to so congratulate 


Cd 
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him and that could not be held to be 
improper conduct: that may be so. But 
this argument overlooks the main fact 
that, while the proceedings were perding, 
it was improper fora Pleader to express 
his opinion on such a point in the manner 
followed in this case. TLe position would 
have been different if the proceedings 
had not been pending. 

I think, therefore, that a case is made 
out for notice being taken of the conduct 
of the opponents. 

None of the opponents has expressed 
any regret either to the District Covit 
or to this Court . It seems to me that 
opponent NO. I who is an old Pleader, and 
as such expected to realize the significance 
and the bearing of such a resolution during 
the pendency of tLe proceedings, and wlo 
presided at this meeting, is moreto bleme 
than the other two opponents. ‘The otl.er 
two opponents are Much younger Men; 
and itis conceivable thatin their enthusiasm 
they allowed their feeling to get the better 
of their judgment. I do not desire to take 
any very serious action against tle 
opponents; and, indeed, if they had ex- 
pressed their regret, I should have been 
even prepared to drop the idea of making 
any further orders against them. But 
it is impossible to allow transgression 
of this wholesome rule by officers of 
this Court to pass unnoticed. After a 
careful consideration of the nature of 
the act, I think it will meet the require" 
ments of the case if opponent No., I is 
suspended from practice for three mont s, 
and opponents Nos.2 and 3 are suspended 
from practice for one month eac}. I 
would order accordingly, end direct that 
the Sa"ads be submitted to the Registr:r 
for the usual endorsement of the order, 
No order as to costs. 

Crump, J.—We are here concerned with 
the conduct of three Pleaders practising 
at Ahmednagar. The facts are not dis- 


puted and are briefly as follows. In 
I921 certain persons were tried by 


the Sessions Court at Dharwar, and con- 
victed of .being concerned in a breach 
of the public’ peace. The offence was cf 
a political complexion, being connected 
with the non-co-operation movement, In tj e 
same year two persons) MclomedlAli end 
Shaukat Ali, were prosecuted at Kar ch 
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for offences against the State, and another 
person, named Gangadharrao Deshpande, 
was prosecuted for a similar offence at 
Dharwar. On the 24th October 1921, 
after the completion of the first of these 
three trials, and during the pendency of 
the second and third, a public meeting 
was held at Ahmednagar. The opponent 
No. 1 presided. At that meeting opponent 
No. 2 moved a resolution and opponent 
No. 3 seconded it. That resolution has 
been set out in the judgment just delivered 
by the learned Chief Justice and need 
not be repeated. The question is, what 
is the meaning of that resolution? It 
has been suggested, indeed that was the 
explanation before the Distric{ Judge, that 
the resolution was intended to express 
admiration at the self-sacrificing spirit 
of these persons, without implying any 
approval of their aims or objects. That 
15 the aspect of the matter which has been 
‘ pressed upon us by Dewan Bahadur 
Rao for opponents Nos. 2 and 3. But 
the words must be taken in their plain 
sense. Tne word “leader” is alone enough 
to show that the resolution was not one 
of congratulation alone but one of sympathy. 
It would bea rare phenomenon fora public 
meeting to congratulate a person on a 
manifestation of self-sacrifice in a cause 
of whica the meeting did not approve. 
I am, taerefore, unable to accept the ex- 
planition walen has been suggested, and 
to my mind tie resolutign goes very ner 
to siying tiit tue cts of waica tuese 
persons stood caarged were virtues and 
not offences. 

Bit I do not propose to rest my con- 
clusions on tiat aspect of tie m tter, 
even tuoug: continied loyalty is 4n es- 
press condition under w.uici tuese oppo- 
nents hold tae.office of Plesder. I am 
prepared to concede muca to Dewan Baha- 
dir Rio's eloquent appeal to tue right 
of free speeci. Tne reasons way I nold 
taat tie condict of tese Ple.ders renders 
tiem iumenible to oir Disciplin ry Jaris- 
diction is of a different nature, We have 
heard somewaat lengtny arguments as 
t) waetaer tae conduct of these persons 
amounts to contempt of Court, but we 
are not sitting to determine tiii question. 
It sizzests, iowever, tie aspect in wile 
the matter presents itself to me. It is 
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as a public expression of opinion with 
reference to cases pending in Courts that 
the corduct of these Pleaders appears 
to me objectionable. To golirify publicly 
asa martyr a man who is on his trial, for 
that is the plain meaning of this resolution, 
must tend to hinder and embarrass the 
proper administration of justice. No ap- 
peal to the right of free speech can justify 
this. In my own country where the free- 
dom of speech is as highly prized as any- 
where in the world, the limitation is well- 
recognized, and hasindeedfound recognition 
more than once in our Courts. Whether 
in this particular case we should have 
jurisdiction to deal with the conduct of 
these persons as contempt of Court, and 
whether that conduct amounts to con- 
tempt is, as I have said, not precisely 
the point before us. But that such cou- 
duci savours of contempt can hardly be 
denied. 

But it is as Pleaders that the opponents 
come betore us. The office of Pleaders 
was created in furtherance of the adminis- 
tration of justice. Pleaders have privi- 
leges, but they have responsibilities also, 
and a Pleader wio acts so as to hindef 
and embarrass the administration of jus- 
tice is to my mind guilty of “improper 
conduct" within the meaning of t:.ose 
words us used in section 26 of the Bombay 
Pleaders Act, XVII of 1920, and such con- 
duct furnishes “ reasonable cause” for 
t,e exercise of our Disciplinary Jurisdic- 
tion wituin the meaning of those words 
asusedinsection230f tuesame Act. Hold- 
ing SI do t.i t.e opponents have 
s) ;cted, tiat is to say, taat t eir conduct 
w.S Suci us tended to winder end em-, 
b:zr.ss t,e administratio of justice, I am 
of opinion taat tuey have rendered tihem- 
selves amenable to be deat with under 
the Disgplinary Jurisdiction of this. 
Court. 

Now it has been argued that in ans 
cise a resolution passed in Aumednagar 
at a public meeting could not affect the 
course of trials neld at Daurwar and at 
Karachi. That is a plea in extenuation. 
But I am constrained to say two things: 
one, that this is not a solitary instance, 
and where there are a number of such 
meetings in different places, the course cf 
justice is likely to beseriougl y em barrasset: 


N 
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.on pending trials has become increasingly 
-common and requires to be checked. There- 
fore, I cannot regard the conduct of these 
persons as being no more than a venial 
SeTIOI. C ; ; x 
In this connection, I may say that vs- 
fortunately we have no expression of regret 
from these opponents. Had such expression 
of regret. been forthcoming , I might have 
been disposed to accept it as sufficient, 
and to trust to their good sense to avoid a 
repetition of conduct to which exception has 
tightly beentaken. As matters stand, I see 
no.course left open to us but clearly to mark 
' our disapprobation of this conduct in the. 
manner suggested by my Lord the Cnief 
Jastice in the judgment just delivered. 
- The order proposed is, I think, a lenient 
Order, and I agree that there should be 


a lenient order as, so far as Iam aware, | 


this is the fipst case precisely of this kind 
which has come before this Court. I trust 
- that our expression of opinion will clearly 
demonstrate. to those concerned that 


.the habit of. usrestricted public comment . 
upon pending cases is One which we | are - 


unable to tolerate. On these grounds I, 
concur in the order.proposed. — ^ .,. 
N.H. EE Order àccordangly. 
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. NAGPUR JUDICIAL COMMISSIONER’S 
uL EE 2E COURT. 
CIVIL REFERENCE NO. 20 OF 1923. 
June 18, 19236 : 
Preseni;—Mrt. Baker, Offg. J. C., and 
Mr. -Justice Hillifax, A. J. C. 
THE COMMISSIONER or INCOME TAX, 
| €. P. AND BERAR—ASSESSOR— 
oe 7 APPLICANT 
s vef Sus < : 
DHARAMCHAND DALCHAND oF 
SAUGOR—ASSESSEE—-NON-APPLICANT. 
* Interpretation «of. Statutes—Repeal, of Act—. 
Vested vights— Rights of appeal or reference, how 
Acts, .tnterpretation of— In- 
come Tax Act(XTI of 1922), $. 68, proviso (1)— 
Income Tax Act (VII of 1918), s. 19—Right 
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, "SS 
Of refund accruing under ‘old Act— Right 
whether taken away by new Act. on 
Under the ordinary law vested rights, includ- 
ing rights to appeal and to demand a reference 
that have already accrued, are not taken away 
by the repeal! of any Act; but the procedure would 
be under the new Act. fp. 83, col. 1] . ; 
The rule regarding vested rights is nof con- 
fined to substantive rights bnt extends equally 
to remedial rights or rights cof action including 
rights of appeal.[p.83, col.z.] | - a 
Gopeskwar Pal v. Jiban Chandra, 24 Ini. 
Cas. 575; 41 C. ri25; 18 C. W, N. 804; 19 C. L.. ]. 
549; Conunissioner of Pullic Works v. Logan; (903) 
A.C. 355; 72 L. J. P.C. 91; 88 L. T. 779 and. Rama- 
krishna Chetty v. Subraya Iyer, x8 Ind. Cas. 
64; 38 M. ror; 24 M. L. J. 54; (1913) M. W.N. 
303, relied on.. 
Fiscal ‘Acts should be construed as far as pos- 
sible in favgur of the subject.[p.83, col. 27] 
A right of refund accruing to a person under 
the Income Tax Act of 1918. cannot be taken 
away because his appeal resulting in the redtic- 
tion of the assessment is disposed of under the 
new Income Tax Act of 1922.fp. 83, col.2.]^ 
. . Reference by tne Commissioner of Income 
Tax, C. P., dated r5th January 1923 (Letter 
No.. 33). "Y u 
Mr. G. L. Subhedar, for the Assessee: 
Mr. G. P. Dick, for the Crown. 
Ps ... ORDER... ; 
Baker, Offg.J. C—-Tnis is a Reference 
by- the Commissioner of Income Tax under 
section:66 of the Indian Income Tax Act, 
XI of 1922. The facts are as tollows. The 
applicant Dharamchand . Dalchand of 
Saugor was assessed to Rs. 1,125 under 
the Income Tax Act.of 1918 on the 17th 
February 1922. He appealed and the 
Income Tax Commissioner on the 23rd 
May 1922 set aside the order and remanded 
the case. The final assessment. in July 
1922 was fixed at Rs. 828-3-o. The- appli- 
cin’ claimed a refund of the difference 
between these two. amounts but this. was 
refused by the Income Tax Authorities 
on the ground that he was not entitled 
to it under Act XI of 1922 which came 
into force on the rst of April 1922, prior 
to the making of the final assessment. 
I is admitted that, under section 19 of the 
old Income Tax Act, VII of 1918, the ap- 
plicant would be entitled to the refund. 
The only point that arises, therefore, is 
wether the.case is governed by the Act 
of r9t8 or the Act of 10922. - 2 
.2. Act XI of 1922 came into force 


..on the rst of April 1922. It repealed Act 


-VII-of 1918 and by section 68 it provides 
(x) that stich repeal shall not affect the 
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liability of any person to pay any sum 
due from him or any existing right of re- 
.fund under any of the enactments to be 
repealed, and /2) that the provisiors of 
section 19 of the Indian Income Tax Act, 
1916, shail apply, so far as may be, to all 
assessments made under that Act in the 
year ending on the 31st March 1922, and 
where an adjustment shall be made under 
the provisions of section 19 of the ‘said 
Act, the provisions of this Act regarding 
procedure for the assessment and re- 
covery of Income Tax shall apply as if such 
adjustment were an assessment mode 
under this Act. . 
. 3. The Commissioner of Income Tax 
contends that this proviso specifically 
lays down that the provisions of section 
I9' of the Act of 1918 shall apply only to 
assessment made before the rst of April 
1922, The new Act does not allow ad- 
justments and tne purpose of the  pro- 
viso (2) above quoted seems to be that 
adjustments made under the old Act shall 
be treited as assessments under tie new 
Act. Tae applicint’s cise is, in my opin- 
12n, givern2d by proviso (r) and tae real 
q1estion is waetaer applicint had an exist- 
ing rigat of refund before tie 31st March 
1922. Tae assessment made in tne year 
ending on the 31st Mire; 1322 was liable 
to idjustment under section r9 of tae 
old Act ind tie ipplicint, tierefore, had 
an existing right to an *adjustnent in 
tae yeir ending on tie 3rst Mure: r922. 
It tae adjustment result -d in the red-iction 
of the tix he nad a right to a refund. In 
this particular case tue order reducing the 
tax was made after the coming into force 
of tne new Act. In  Aiyangar's Com- 

mentary on the Income Tax Act, 1922, 
at page 466, it is Stated that the Act is 
silent as regards procedure, rights, ete., 
in respect of assessments orappeals, ete., 

" y RS at the commencement of the 
ct, 
4. Under the ordinary law, vested 
rights, including rights to appeal and to 
. demand a reference, that have already 
accrued are not taken away by the repeal 
of any Act; but the procedure would be 
under the new Act. The rule regarding 
vested rights is not confined to sustantive 
rights but exténds equally to remedial 
tigats or rights of action including rights 


of appeal: see Maxwell’s Interpretation 
of Statutes, 6th Edition, 401. In Gopesh- 
war Pal v. Jiban Chandra (1) it was held 
that, though procedure may be regulated 
by ar Act for the time being in force, still 
the intention to take away;a vested right 
without compensation or any saving, is 
not to be imputed to the Tegislature in 
any case unless it be expressed in un- 
equivocal terms  [ef. Commissioner of 
Public Works v. Logan (2). This was a 
case of a right to sue. In Ramakrishna 
Chetty v. Subraya Iyer (3), which is a 
case of limitation, it was held that the rule 
regarding vested rights is not confined to 
st bstantive rights but extends equally to the 
remed al rights or tights of action including 
rights of appeal. At page 106 of the same 
ruling there is a quotation from an. English 
case, In ve Athlumney, Ex parie Wilson (4), 
where Wright, J.,'observes;—'' Perhaps: ‘no 
rule of construction is more firmly estab- 
lished than this—that a retrospective opera- 
tion is not to be given to a Statute so as to 
impair an existing right or obligation, other- 
wise than asregards matter.of procedure, 
unless that effect cannot be avoided with- 
out doing violence to the language of tke 
enactment” and, further, their Lordships 
Observe;— “It is unreasonable to suppose 
that the Act intended to destroy a men's 
rights without giving him an opportunity 
to comply with its provisions. The Court, 
if asked to give retrospective effect to a 
Statute, will beariu mind the consequences 
of doing so. See Ex parte Todd, Im ve 
Ashcroft (5). 

5. It is a well-known principle that 
fiscal Acts should be construed as far cs 
possible in favour of the subject. In view 
of the authorities, it appears to me trat 
the applicant had an existing right of re- 
fund under the Act of 1918. He cannct 
be deprived of this by the fact that ] is 
appeal is disposed of after the new Act 


(1) 24 Ind. Cas, 3% 41 C. 1125; 18 C w, N, 


804; 19 C. L. J. 549. 

(2) (1903) A. C. 355; 72 L. J. P. C. 91; 88 I. 

- 779: 

(3) 18 Ind. Cas. 64; 38 M. ror; 24 M, Le]. 
54; (1913) M. W. N. 303. 
(1898) 2 'Q. B. 5471 67 L.. J. Q. B. 935;e 

9 L. 1.303; 47 WOR. 144; 5 Mansen 322. 

(1887) 19 Q. B. D. 186; 57 L. T. 835; 35 

“W.R. 676; 4 Morrell 209;-56 L-J- Q- B. 431. ` 
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came into force. The existing right of 
refund is expressly saved by proviso (1) 
of section 68, and I, tl.erefore, hold that 
the applicant is entitled to the refund 
which he clarmed. 

Hallifax, A. J. 0.—I concur. 

G. R. D. & N. E. 


SIND PIDIE DS COMMISSION ER'S 


MISCELLANEOUS APPEALS NOS. 41 AND 42 
é OF 1922. 

October 3, 1923. 
Present;— Mr. Reymond, A. J. C. and 
Mr. Rupchand Bilaram, A. J. C. 
MESSRS. DUTTON MASSEY AND CO.— 
APPELLANTS 
UETSIOS 
Messrs. JAMNADAS XARPARSAD- 
RESPONDENTS. 

Aysbitration Act( I X of 1899), ss. 13, 14— Award 
— Error of law on the face of award", meaning of 
— Award, when can be set aside— Arbitrator, 
when can be examined as witness—Consiruction, 
question of, referred -to .arbitvator-— Construction 
placed by arbitrator when to be set aside— Award, 
remission af—Court, whether can lay down law for 
arbitrator. 

An “error of law on the face of an award” means 
that'you.can find in the award or a document 
actually incorporated thereto, for instance, a note 
appended by the arbitrators stating the reasons 
for their judgment, some Iegal proposition which 
is the basis of the award and-which -you can say 
is erroneous. ([p. -86,icol. 2.] 

Champsey Bhava & Co, Bd. v. Jivraj 
Balloo Spinning and Weaving Co. Ld, 73 Ind. 

. Cas. 436; 25 Bom. L. R. 588; 44 M. T. J. 70; 
(1023) A. L'R. (P. C) 66; (1923) M. W. N. 
596; 50 C. 130; 47 B. 578; 33 M. I. T. 419 
(P. C), relied upon. 

Anerror on the faceof the award is a very narrow 
ground and jurisdiction has to be administered 
with:gréat:care in order that extraneous consider- 
ations not appearing on the face of the award 

eare.not introduced into.the matter. [p. 88. col. 2.] 

Inve Jones and Carier’s Arbitration, (1922) 2 
Ch. 599 at p.606; 91.1. J., Ch, 824; 127; L. T. 
622: 66 S. Jo Gr 1; 38 T, L.R, 779, relied upon. 

Jt is afundamental principle in thelaw of arbitra- 
tion that, so long as an arbitrator acts: within 


€ e 


jurisdiction and- without fraud or misconduct, an 
award cannot be set aside by the Court, unless 
there is an error in law which appeats on 
the face of the award orin some document so 
closely connected that it must be regarded’ as part 
of the award or unless the arbitrator states that 
he had made a mistake of law or fact leaving it 
tothe Court to review his position. [p. 86, col. 2.] 

Holgate v. Kilich, (1861) 7 H. & N. 478; 31 
L. J. Ex.7; 5 L.T. (ss s.) 358; xo W.R. r9; 155 E. 
R.. 536; 126 R. R 492, Fuller v. Fenwick, (1846) 3 
C. B. 705; 16 L. J. C. P. 79; ro Jur. 1057; 136 E. 
R. 282; 71 R. R. 467, Adams v. Great North of 
Scotland Railway Company, (1891) A. C. 31 at p; 39; 
18 Rettie1, Attorney-General for Manitoba v, Kelly, 
(1922) r A. C. 268 at p. 283; gr L. J. P. C. 101; 
126 I. T, 711; 38 T. L. R. 281 and Kelantan 
Government v. Duff Development, Co., (1923) A. C. 
395 at p. 416; 92 L. J. Ch. 307, rrefered to. 

Arbitrators are Judges both -of facts ‘and law 
Therefore, an error in law does not vitiate their 
award. (p. 87, col. 1.] 

Ghulam Khan v. Muhammad Hassan, 29 C. 167; 
6 C. W. N. 226; 20 I. A. 51; 12 M. L. J. 77; 4 Bom. 
L.R.761;8 Sar. P. C. J. r54; 25 P. R. 1402 
(P. C.), relied. upon. 

An arbitrator is a competent witness and may 
be examined as such where his award is attacked 
on the ground of want of jurisdiction or misconduct 
of the arbitrator himself or en the ground of the 
award having been ‘improperly procured. He 
cannot, however, be examined, nor his evidence 
be used for the purpose of scrutinizing his de- 
cision on matters within his jurisdiction 
and on which his decision is final. Evidence is ' 
not admissible to explain or.to aid, much less 
to contradict, what isto be found upon the face 
of the award. [p. 87, cols. x & 2.] 

Ghulam Khan v. Muhammad Hassan, 29 C. 167; 
6C. W.'N. 226; 20 I. A. 51 I2 M.I, J. 77; 4 Bom. 
L. R. 161; 8 Sar. P. C. J. 154; 25 P. R. 1902 (P. .C.), 
Attorney- Generab for MenitaFa v. Kel.y, (1922) I A. 
C. 263 at p. 283; 91 L. J. P. C. ror; 126 L. T. 711; 
38 T. L. R. 281, Buccleuch (Duke of) v. Metropolitan 
Board of Works (1872), 5:H. L. 428 at p. 462; 41 
L. J. Ex. 137; 27 L. T. r, relied upon. 

Gunnies v. Tulsidas, Miscellineous No. 563 of 
1921, distinguished. 

Where a question of construction is referred to 
arbitration, the decision of the arbitrator on that 
point canuot be set.aside by the Court only because 
the Court would itself have come to a different 
conclusion, but where it appears that the.arbitra- 
tor has proceeded illegally, for instance, that'he 


'has decided on evidence which in law was not 


admissible, then.thereis error.in.law which may be 
proved. jp. d8, col r.] 

Kelantan Government v. Duff Development Co., 
(1923) A. C. 395 at p. 416; 92 L. J. Ch. 307, relied 
upon. ; 

A Court's power of remitting an award under 
section 13 of the Arbitration Act is limited to 
the grounds specified in section r4 of the Act, 
[p. 85, col. r.] 

Hodgkinson v. Fernie (1857), 3 C. B. (N. 8.) 189; 
III R. R. 614; 27 L. J. C. P. 66; 3 Jur. (N. S.) 818; 
6 W.R, 181; 140 E. R. 712, referred to. 
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In remitting an award to the arbitrator íor cal- 
culating the liability of a party on a date uifferent 
from that on which the artitrator had thought dit 
to calculateit the Court virtually lays down the 
law for the arbitration and thus assumes a juris- 
diction which it does not possess and in the 
exercise of that jurisdiction acts illegally or with 
material irregularity., [p.88, col. 2.] 

Ghumanmal Pessumal v. Dayal Kanji, 1 S. L, R. 
86 (F. B.), referred to. 

Appeal from the judgment of Mr. 
Madgavkar, A. J. C., in Miscellaneous Nos. 
80 and 105 of 1620. 

Mr. T. G. Elphiston, for tle Appellants. 

Mr. Kimatrat Bhojraj, for the Respond- 
ents. 

JUDGMENT.—TlLese two connected 
appeals Nos, 41 and 42 of 1922 have been 
filed against the order of Madgavkar, A. J. 
C., remitting two awards to the arbitrators 
for reconsideration under the provisions 
of the Indian Arbitration Act. In both 
the cases the appellents were the sellers 
and tie respondents tLe buyers. Two 
Separate ' references were executed in 
favout of tie same arbitrators in respect 
ef two contracts between the parties; 
the points et issue being identical. It wil 
be convenient to deal with tLe facts of the 
first case. 

The respondents placed an order with 
the appellants through theirlocal agents 
for purchase of 125 tons of continental 
steel bars on C. F. terms to be 
shipped in May 1920 and signed contract 
No. 127 in their favoyr which tnter 
aha provided that the buyers shall 
have no right to cancel the contract in 
the event of the goods beirg shipped late 
ewing to causes beyond the control of the 
sellers, and that the sellers shall draw 
on the buyers drafts payable at 30 days 
sight for the value of the goods shipped. 
The contract also.contained the following 
clause for submission of differences to 
arbitration:— 

. “Clause 7. Any dispute arising out of this 
agreement, whatever: be its nature, shall 
unless amicably settled be referred to the 
arbitration of two European merchants in 
Karachi one to be-chosen ‘by each party. ..." 

The goods being shipped late, the re- 
spondents declined to honour the drafts; 
the appellants, however, claimed exemption 
for late suipment alleging that it was 
due ‘to tke disturbances in the Ruhr Dis- 
trict and claimed arbitration, Messrs. E, 


L. Price and L. Brachi, the two arbitrators 
appointed by the parties, made.their first 
award on 28th January 1921 in favour 
of the appellants and ordered the respond- 
ents to pay to Messrs, Cox and Co. £2,040-0-7 
due on drafts as also interest thereon 
and other charges due in respect of the 
relative goods. 

Messrs. Cox and Co. were the 
Bankers of the appellants, and tha holders 
of the shipping documents. The drafts 
were made payable to them. | Pending 
settlement of disputes between ‘the pat- 
ties t; ey Lad cleared and stored the goods 
in their godowns. p 

The respondents objected to the award 
on several grounds, which were all diseitowed 
except one, wiz., that the award was in- 
complete as it ordered the respondents to 
take up the drafts but made no provisions 
for tle case, if the respondents were un- 
able orunwilling to take up t, e drafts. On 
tiis ground, telearned Acditional Judiaial 
Commissioner remitted tle award beckto the 
arbitrators who submitted 2 fresh award on 
ist May 1922 which provides as follows:— 

''(1) That Messrs. Jamnadas Herparsad & 
Co., do pay to Messrs. Dutton Massey & 
Co., or to Messrs. Cox & Co., on beLalf of 
Messrs. Dutton Massey & Co.,thesum of 
Rs.  32,405-14-4 (Rupees thirty two 
thousand, four hundred and sixty-five, 
annas fourteen and pies four only) 
together with interest at 8 per cent, 
(eight per cent.) on Rs. 15,465-14-8 from 
sth July 1920 tothe: date of payment, 
on Rs. 5,713-5-2 from 8th July 1920 to the 
date of payment and on Rs. 11,286-10-10 
from 23rd August 1920 to date of payment. 

(2) That until payment tf the relative 
sum due in respect of each Of tlie under- 
mentioned lots of goods with interest at 8 per 
cent. per annum from the respective dates 
below mentioned Messrs. Dutton Massey & 
Co., do have in addition toand without any 
prejudice to their rights to execute this 
award as a decree, in any manner either 
before Or after realising their lien, a lien 
over the relative Steel ‘bars (all of which are 
now lying with ‘Messrs. Cox & Co, 
Bankers oi Karachi) with fell powers 
to realize their lien by sale of the said steel 
bars by private treaty of public auction 
without the intervention of the “Court? 
crediting the net proceeds less and customs 


86 INDIAN 


DUTTON MASSEY & CO. 8. JAMNADAS HARPARSAD. 


stotagé and other ‘charges, whatsoever to 
Messrs. Jamnadas’ Harparsad & Co. 

(3) That if before sale of the same by 
Messrs. TL utton Massey & Co., Messrs. 
Jamnadass ‘Harparsad & Co., pay in full 
the relative sum with all interest due in 
respect of any of the steel bars, together 
with all customs, storage and any ‘other 
chirges whatsoever due or payable in res- 
pect of the said steel bars Messrs. Jemnadas 
Harparsad shall be entitled to delivery 
of the ‘same.”’ 

The respondents again objected to the valid- 
ity of this second award on several grounds, 

n óf the objections being that there wasan 
_efror apparent on theface of theaward asthe 
arbitrators had converted the claim of the ap- 
p:llants which was in sterling into a claim in 
rupees according to the rate of exchange 
prevailing - on the date of the second award. 
he learned Additional Judicial Commis- 
sioner disallowed all the other .objections 
except the one referred to above and per- 
mitted the respondents to examine one 
of the arbitrators and one of their own re- 
presentatives to ascertain the date on which 
the arbitrators had fixed the rate of 
exchange. He overrüled the objections of 
the learned Counsel for the appellants, that 
such evidence was inadmissible. 

From the evidence recorded by the leirned 
Additional Judicial Commissioner it appeat- 
ed that the arbitrators had probably fixed. 
this exchange prevailing on the date when 
the first, award was passed. The learned 
Additional Judicial Commissioner permitted 
arguments to be addresséd on the question 
of law as to the proper date for fixing 
exchange in such cases, and in his order 
of remand made the following remarks:— 

"As I have observed that the date must 
not be the date oi the referenece or tke date 
of the first or the second award or the 
date of filing or execution of the award 
but the date of breach I must, there- 
fore, hold that in calculating the liability 
of the respondent No. II (Ze. the buyers}. 
at any date other than the date of the breach 
the arbitrators committed an error apparent 
on tne face of the award." . 

‘The iearned Additional Judicial, Commis- 
sioner. did not, however, set aside the award 


eon this ground but remitted ittothe arbit- _ 


ators for ‘‘cficulating the liability" of the 
respondents on the proper dates of the breach 
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when they declined to take up the goods 
and claimed to concel tle contre ct, 

I am of opinion that tke learned Adal- 
tional Judicial Commissioner was clearly in 
error in holding that tjere was an error 
apparent on the face:of the award! —— Ev 
“In Champsey Bhara & Co., Limited v, 


Jívraj Baloo Spinmng and Wearing 
Co., Limited (1) setting aside tke 
‘decision of the. Bombay High Court 


reported in Jwraj Ballco Spinmng and 
Weaving Co., Lumted v. Champsey Bhara 
© Co. (2) Lord Dunedin in delivering 
the judgment of their Lordships of the 
Privy Council observed as follows:— 

“An error.in law on the face of the award 
means, in their Lordships’ view, that you 
can find in the award ora document 
actually incorporated thereto, for instance, 
a note appended by the arbitrator stating 
the reasons for his judgment, some 
legal proposition which is the basis of the 
award and which you can say is erroneous.” 

Itis not every error of law of the arbitrator 
but an error appearing on the face of the 
award which gives jurisdiction to the Court 
to interfere with the award. It has iorg 
been established as a fundamental. princi- 
ple in the Law of Arbitration thet, so long 
as an arbitrator acts witlin jurisdiction 
and without fraud or misconduct, an award 
cannot be set aside by tLe Court, unless 
there is an error in law, which appears on 
the face of the award oiin some document . 
so closely connected that it must be regarded 
as part of the award or unless the  arbi- 
trator states tlat ke has mede mistake 
of law or tact leaving it to tle Corrt to re- 
view Lis position. Holgate v. Killick 13), 
Fuller v. Fenwick (4), Adams v. Great North 
of Scotland Railway Co, (5),  Altorxey- 
General for Manitoba v. Kelly (6j and Kelan- 
tan Government v. Duff Development Co. 7) 

(1) 73 Ind. Cas. 436; 25 Bom. L. R. 588; 44 M; 
L. J. 706; (1923) A. I. R. (P. C.) 66; (1923) M. W. | 
N. 596; 50 C. 130; 47 B. 578; 33 M. L. T. 419 (P. C). 

(2) 53 Ind. Cas. 799; 44 B. 780; 21 Bom. L.R. 


I037. j a 

(3) E 7; H. & N. 418; 31 L. J. Ex. z: ^5 
L. T. (N 8.)358; 10 W. R. 19; 158 E. R. 53°: 126 
.R. R. 492. 


(4) (1846) 3 C. B. 705; 16` L. J. . P. 79; zo 
ne 136 E. R 282; 71 R. Wiss ie 
(5) (1891) A. C 31 at p 39; 18 Rettie x. 

(6) (1922) T A. C. 268 at p. 283; or L. J. P.C. 
‘yor; 126 L. T. 711; 38 T. I. R. 28r. 


(7).(1923) Az Cz. 395 ab p. 4161 92 Ia J; -Chi 307; à 
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In the present case there was no error 
appeating on the face of the award or in 
some document so closely connected that 
it must be regarded as part of the award 
within the ruling of the Privy Council in 
Champsey's case (1). In express terms the 
award provides for payment ot a definite 
sum of money. he submission clause 
as, conta ned in, the contract, is in the 
widest possible ferms and empowers the 
arbitrators to decide any disputes what- 
scever be their nature which arise out of the 
contract. The learned Additional 


the first award to the arbitrators witb in- 
- structions to givea complete and final award. 
The arbitrators had undoubtedly jurisdic- 
tion to determine the proper date for fix- 
ing the rate of and converting claim into 
a fixed amount payable in the currency 
of the realm. The arbitrators were Judges 
both of facts and law. As said in Ghulam 


Khan v. Muhammad Hassan (8): “They were : 
not bound to give an award on each point . 
but on the whole case. They may have ’ 
erred in law but they were Judges both of ' 
facts and law and the error in law if any- 


cerfainly did not vitiate their award." 

The learned Additional Judicial Com- 
missioner himself could not find any 
error of law apparent on the face 
of the award. He, however, assumed juris- 
diction though he had no such jurisdiction 
to determine what, accordiny tolaw, would 
be the proper date for fixing exchange 
and permitted one of the arbitrators to be 
examined and other evidence led to explain 
the award and came to the conclusion that, 
in view of such explanation, the arbitrators 
had made their award on an erroneous 
view of the law. 

"Now, no doubt, an'arbitrator is a compe- 


tent witness and may be exa mined as such . 


where his award is attacked on the ground 
of went of jurisdiction, or misconduct 
of the arbitrator himself, or oh the ground 
of the award having been improperly pro- 
cured. He cannot, however, be examined, 


nor can his evidence be used for the purpose: 
of scrutinizing his decision on the matters. 


within his jurisdiction and on which his 
decision is fnil. Amı Begam v. Badr- 


(8) 29 C. 167; 6 C. W. N. 226; 29 I. A. sr; x2 M. ` 


PALM 77: 4 Bom. I. R. 161, 8 Sar. P. C. 1554 
P, R. 1902 (P, C.), A d 


Judi- | 
cial Commissicner himself had remitted ` 


“ud-din Husain flo) ad in the recent case 


cf Attorney-General yor Manitoba v. Kelly 
(6) where Lord Parmour, in delivering judg- 
ment of the House of Lords, made the follow- 
ing Observations at page 279:— 


“The report (cf the Umpire), isa written . 


document which speaks by itself and which 
cannot be interpreted, or varied or ‘con- 


 tradicled, by extrinsic evidence. If there is 


any doubt as to the subject-mattero ver which 
the Umpire was purporting to exercise juris- 
dietion evidence may be given showing what 
was the subject-matter into wkich be was 
enquiring in order to enable the Court to 
determine whether he has exceeded the 
limits of his jurisdiction, Such eviderce 


may be given by the Umpire himself or any . 


other competent witness, but it should 
be limited to the issue of fact and, in the 
words of Lord Cairns, ‘is not admissible 
to explain or to aid, much,less attempt 
to contradict, (if any such attempt should 
be made), 
of that written instrument.’ Buccleuch 
(Duke of)v. Metropolitan Board of Works ( 10)." 

With all due deference to the learned. 
Additional Judicial "Commissioner, I am 


of opinion that he had no jurisdiction to. 
allow evidence to be given to find out the, 


date which the arbitrators had in view 
in fixing exchange and in using such evi- 
dence to explain the award. . 

Reliance has been placed by Mr. Kimat- 
rai to the case of Gunnies v. 
Miscellaneous No. .:63 of 1927; where 
my learned brother Raymond permitted 
evidence of the. arbitrators to be given 
and set aside the award and his décision 
was not interfered with by & Full Bench 
of this Court in Revision Application’ No. 
37; of 1922. In that case, however, 
ihe award was attacked. on the ground 
of misconduct of the arbitratcrs in admitting 
improper evidence and acting on such evi- 
dence in arriving at their conclusions. In 
that caseit was urged that only one ques- 
tion as to the construction of a particular 
clause in the contract between the patties 
had been referred to the arbitrators for their 
decision, and though ` ihe arbitrators: 

(9) 23 Ind. Cas: 625; 36 A. 336; 18 C. W. N.° 
755,10. L. J. 249; 12 A. L. J. 537; 17 OC. 120; 
16 Bom. L. R. 413; (1914) M. W. N. 472; 16 M. L. 
T. 35; 27 M, Ii. J. 181; 19 C. L. Ji 494 P. Gy ©. 

* (10) (157215 H. Li 418 it z at e Ex. 
137527 Lu eati l 


i 
t 


what is to be found upon, tke face. 
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were of the ópinion that the objector was 
entitled to a decision in his favour, tke 
arbitrators had, notwithstanding the pro- 
test of the obj ector, admitted evidence 
of an alleged cüstom to vary the express 
terms of the contract and had acted on 
such custom. The award in Guanies case 
was attacked on the ground which tnter 
alia come within the purview of sectión 
I4 of the Indian Arbitration Act though 
it was also urged that there was an error 
apparent on the face of the award. 

Where a question of construction is refer- 
red to arbitration the decision of tbe ar- 
bitrator on that point cannot be set asidé 
by the Court only because the Court would 
itself have come to a different conclusion, 
but ‘where it appears that the arbitrator 
has proceeded illegally, for instance, that 
he has décided on evidence which in law 
was not adtnissible then theré is error 
in law which may be proved. Kelanian 
Government v. Duff. Development Co. (9). 

No similar objection was raised by the 
respondents in the present case, the 
sübinission fo arbitration was not restrict- 
` ed. but genéral, The respondents did not 
invoke the aid of the Court under the statu- 
tory provisions, ot the Indian Arbitra- 
tion Act but under the inherent jurisdic- 
tion ot the Court to interfere with the award 
on the ground of error on the face of tke 
award. ‘AS said by Lord Sterndale, M. R., 
in Inve Jones and Carter's Arbitration (xz) 
it must be remembered that the error on 
the face of the award isa very narrow 
ground indeed, and that jurisdiction has 
to be administered with great care in order 
that extraneous considerations not appear- 
ing on the face of the award are not intro- 
diced into the matter. 

It is urged that the learnede Additional 
Judicial Commissioner has not set aside 
the award but. ordered it to be remit- 
ted back to the arbitrators, and 
that „his powers of remitting the award 
under section 13 of the Indian Arbitration 
Act are not limited to the grounds 

specified in section 14 of the Act. A similar 
eontention. was raised in Hodgkinson 
v. Fernie (12) where a credit was taken 

(11). (1922) 2 Ch; 599 at p. 606; gr T. J. Ch. 
wr rs e Lor d im 

1 4 

MT 52^ D 06 3 Jur.(N.$) 818;6 W. R: 161; 

E^ E. R ze 


for the plaintiff aeii to the award of 
an arbitrator as to the amount of damages, 
and his award included an amount of 
damages which (it was assumed) the plaintiff 
was not legally entitled to in the action; 
and where the Court refused to interfere 
holding that it was not a case for 
remitting the matter back to tke 
arbitrators for reconsideration by virtue 
of section 8 of the Common Law Procedure 
Act (1854). It was pointed out that it 
was impossible to say that clause 8 Lad 
varied the law so as to alter tke power 
and character of the arbitrator and to en- 
able the Court to say that his decisica 
shall no longer be final as to tke law or 
the facts. ; " 
Thelearned Additional Judicial Commis- 
sioner has not ‘only remitted, the award to 
the arbitrators without restrictions giving 
them a free hand to arrive at any con- 
clusions of law‘or fact they liked but he 
has laid down the law for them 
though no case was stated by them to 
the Court for opin'on and has given ‘a de- 


cision On a point which was within the com- 


petence of the arbitrators. 


Mr. Kimatrai has contended on behalf 
of the respondents that this appeal is incom- 
petent in view of the Full Bench ruling 
in Ghumanmal Pessumal v. Dayal Kanji 
(13) followed ‘sy a Division Bench of tlis 
Court in Revision Application No. 37 of 
1922. This pointis, however, not matured 
in the present case, as the learned 
Additional Judicial Commissioner assum- 
ed” jurisdiction when he had no juris- 
diction to sit in judgment on the de- 
cision of the arbitrators, to discuss the 
question of law involved, as if the subject» 
matter of the arbitration were the subject- 
matter of a suit pending before him, and has 
acted in the exercise of bis jurisdiction 
illegally or with material irregülarity in 
admitting evidence to explain the awatd, 
and in Holding on stich evidence that there 
was an error apparent on the face of the 
award and remitting it back for recon- 
sideration. We have, therefore, treated 
this appeal as a revision application under 
section 115, Civil Procedure Code. 


(13) 1 Si I; R: 86 (F. B.), 
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We allow this application and the appli- 
cation in the connected case and order 
that the two awards Le ordered to £st: xd 
filed under the provisions of tle Indian 
Arbitration Act, and Le enforced zs a de- 
cree and that the respondents . do Lear 
the eosts throughout. 

8. D. Application allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1200 OF 1021. ' 
August 9, 1923. 

Present:— Mr. Justice Das and Mr. Justice 
Macpherson. 
DEOKINANDAN AND ANOTHER— 

PLAINTIFFS—APPELLANTS 
Versus 
BRIJ NANDAN JHA AND OTHERS 
. DEFENDANTS— RESPONDENTS. 

. Civil. Procedure Code (Act V of 1908), s. 92, 
scope of—Ciaim to Managership of temble— Sut 
betwech 74 al claimants-— Founder of temple— Right 
to shebaitship-— Presumption. 

Where a suit raises a question between two 
tival claimants as to who is the Manager of a 
temple the suit is not a suit under sectión 92 
of the Civil Procedure Code.” 

When worship of an idol has been founded 
the shebatiship is vested in the founder and his 
heits unless he has disposed of it otherwise or 
there hus been sche usage or course of dealing 
which joints ‘to a'different conclusion. 

. Appea! frema decisi n of tlhe District 
Judge, Gaya, dated the rath April 1921, 
confirming that of the Subordinate 
Judge, Gaya, dated the 23rd February 
1920. 

Mr. Shiveshwar Dayal, for the  Aprel- 
lants. | 

Messts. H. L. Nandheolyav, Kailash- 
pati and Nawal Kishore Pd. ll, for the 
Respondents. l 


JUDGMENT. 

Das, J.—'rhis appeal arises out of a suit 
instituted by the appellants for the follow- 
ing reliefs: - , 

I. For a declareticn that ite Pujar 
of Dariapore Thakurbari has no right to 
interfere with the management of the en- 
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dowed ae von and that he is 
EE with the Pujapat only of the 
idols. 


2. Fora declaration that on accourt 
of misconduct defendant No. x Brijnandan 
Jha is not a fit person to hcld the office 
of Pujari of the Dariapore Thakurbari 
and that he was dismissed from tke said 
Office by the plaintiffs, 

3. By anorder of permanent injunction 
defendant No, 1 be restrained tor ever ` 
from exercising his riglts of a Pujari in 
the Thakurbari of Dariapore and from 
interfering with plaintiff s possession and 
management of Mauza Bermi Bishuz pur. 

4. For a declaration that in respect 
of Thakurji's share in Mauza Bermi Bislur- 
pur the plaintiffs Nos. r and 2 and their 
lineal Leirs alone have got tLe whole and 
sole right of actual management and that 
the heirs of Babu Jadvbansi*al aid tke 
heirs cf Babu Gurbux Yal have got no 


concern with it, under the family 
arrangement, l 
The Courts below have concurrenily 


come to the conciusion that the endow- 
ment being a public endowment tte 
sunit was not maintainable as tle !ormali- 
ties of section 92 have not been complied 
with. 


Iam unable to agree with the decision 
of the Courts below. As the case will 
have to be tried on the merits, I do not 
propose io discuss the matter ot great 
lengih as such discussion may operate 
to tLe prejudice cf the parties to this liti- 
gation. It is well establisted that, where 
a suit raises a question as “between two 
rival claimants, tke suit is not a svit 
under section g2 rf tke Code. The 
plaintiff’s case is that the management 
of the endowed properties remained 
with the founder of the endow- 
ment and that defendant No. 1 is 
merely a Pujar and that as such he 
is not a trustee of the endcument.e The 
defendant's case, on the other hand, is 
that he is a trustee of the endowment 
and that he is not entitled to tere- 
moved from his office. by. the plaintifig 
The question wether the endowment 
is a publie endowment cr, a private 
endowment is a question of seme difficulty 
and, in My opinion, cannot be determined 
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oma mere perusal of the documents.. To 
determine such a- question ithe, indicia: 


of a public foundation, as enunciated in’ 
J-hackersey Dewraj v. Hurbhum Nursey ^ f1);. 


Chintaman Balaj, Dev v. Dhondo Ganesh 
Dev 12); Shm  Dhundwaj Ganesh Dev v. 
Ganesh (3); Raghubar Dial v. Kesho Ramanw 
Das (4); Peesapats Sttavamankjachart `v. 
Kanduri Vellamma (5); Muthiah 
v. Peranan Che (6), Subramama 
Aayar v.  Venkalachala | Vadhyar (7); 
Subramama Atyar v. 


tests such as. user by the public, wor- 
ship by the . public and offering by the 
public must be investigated. But such a 
question, in my opinion, does aot 
arise where the dispute relates to a 
question of title as between two 


contending parties each claiming to be’ 
the trustee of.the endowment, .The et- 
endowment . 


dowment may be a public 
and yet the plaistifis may be the trustees 
cf the endowment. It is well 
that when worship of an idol ` kas 
been founded, the shebaitship is vested 
in the founder and his heirs, unless Le bas 
disposed of it otherwise, or there has been 
Some üsage or course of dealing which points 


to a different conclusion, No distinction: 


has been made in the cases between 
a public endowment anda private endow- 
ment in this respect. The endowment 
may indeed ` be a public endowment and 
yet the. plaintifis as representing the fa mily 
of the founder are entitled to maintain 
that they are the trustees of thc en- 
dowment unless it is proved to the satis- 
faction of the Court that the founder has 
disposed of the right to manage the en- 
dowed, properties otherwise or there has 
been some usage or course cf dealing which 
pea to 2 different mode of devolution. 
“4 2 

- (1x) 8 B. “432; 4 Ind. Dec. (N. S.) 664. 
: ee B. 612; 8 Ind. Dec. (N. S.) 413. 
| (3) 18 B. 721; 9 Ind. Dec. (N. s.) 990. 
. (4), II A. 18; A. W. N. (1888) 276; 13 Ind. 
Jut, 148} ‘6 Ind. Dec: (N. S.) 439. 

(5) 30 Ind. Cas. 822; 18 M, pa 543; 2 L. 
W. 858; (1915) M. W. N. 842. 
' (6), 34.Ind. Cas. 551; 4 T. W. an 


g 37 Ind. Cas. 688; 4 L. W. 444; (1916) 2 


W. N. 6 351, 
6) ‘54 Ind. Cas. 177; 27 M. te T. 11; (1919) 
Es Wa N. 899., Ls d t £t š md ue 


e $ e 


Chetit 


Lakshmana Goun-' 
dan 18), ‘must be carefully considered, . 
and the existence or Otherwise of obvious . 


settled - 


As the case nas “et doen red I “would 
allow the appeal, set aside the judgments 
“and decrees passed by the Courts below, and 
remand the case to the Court b low with 
direction that that Court should re- 
mand it to the Court of first instance to . 
try all the issvres in the case and to de- 
cide the case according to law. "TLe ap- 
pellanis are entitled to the costs incurred 
by them in this Court and in the Court 
below. . The costs incurred in the Court of 
first instance will abide the result and will 
be disposed of by the Court of first instance. 

Macpherson, J.--I agree. 

P. D. Appeal allowed. 


SIND J UDICIAL COMMISSIONER'S. 
COURT. .- 
First CIVIL, APPEAL No. 46 oF 1921. 
August 16, 1923. - 
Present -—Mt. Raymond, A. ye C. — 
and Mr. Madgavkar, A. J.C. °` 
MANOKJI FRAMJI— PLAINTIFFS — A 
APPELLANTS 2.6 anug 
erus C | 

Firm OF MANI KLAL PRITAMDAS— l 
DEFENDA NTS—RESPONDENTS, 

Contraci—Breach—Repudiation, `. 

It is not every breach but braech. of an 
essential term of a contract. alone by. one, party- 
that entitles the otber to repndiate the con- 
tract, the breach of non-essential terms- entitling 
the other party to damages only. ý 

Appeal from the judgment and decree 
of Mr. Astea, A. J. C, Sind, in Suit 
No. 650 of 1920. . 

Mr. Difchend Chandumal, for' Hm Ap- 
pellants. 

JUDGMENT.—This is an appeal from 
the decree of the Jearned Additional 
Judicial Commissioner, dismissing -the 
plaintiff’s suit for damages for bteach of 


_ contract. 


The defendants-tespondents contracted 
to purchase from the plaintiffs-appellants 
100 bales of old Newspapers from America 
on an indent, Exhibit 6. On arrival, 
respondents ‘declined to take delivery or 
the: ground, nee ane eae was. not 


` 
Nate ' é -“ AL, En 


* 
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according to the indent. The appellants. 


sold the goods at the respondents’ risk 
and suffered’ a loss of Rs.1,009-8-5 which 
they sued to récovir. | 

,, Lhe respondents contended that breach 
was oh the appellants’ pait and succeed- 
ed. “Hence this appeal. Ko 

| The question in appeal, therefore, is whe- 
ther breach was on tlie part of the 
appellants or on the part of the respond- 
ents. Thereby, . is meant breach in 
respect of any terms of the indént which 
went to the root of the contract. It is 


well established that rot every breach. 


but breach of an essential term alore 
by one party entitles the other to re- 
pudiate the.contiact, the breach in gon- 
essential terms entitling tke otker party 
to damages only. . 

. [Note:—Therest of the judgment is unre ort- 
able.—Ed,] ; i 

. P. B. A. 


LI 
ee 


Order accordingly.- 


;^ . LAHORE HIGH COURT. 
| -First CIVIL APPEAL No. 2529 OF 1919. 
7 April 23; 1923. 
. Present -— Mr. Justice Moti Sagar and 
Mr. justice Martineau. . 
SADIQ HUSAIN—DEFENDANT 
—APPELLANT * 
m VErSUS 


Agha 


' Sardar ANUP SINGH AND ANOTHER—_ 


. | PLAINTIFFS— RESPONDENTS. ae 
e Specific Relief Act (I of 1877), s. 20— Specific 


t 
< 


performance of contract to sell land—Opiton io . 


pay  compensation— Alternative | contract — In- 
tention of parties—Presumption— Time, whether of 


essence- of contract—Punjab Land Revenue Act | 


(XVII of 1887), ss. 31 (2) (a); 44--Statement 
as to caste of a pevson—Presumption. 
. Section 20 of the Specific Relief Act has 
nothing to do with alternative contracts, which 
stand on an entirely different footing from con- 
tracts in which a sum is named as the amount 
to be paid in case of a breach, [p. 04, col. 2.] 
"" Alternative contracts are: as fully performed 
‘by the payment of the money as by the doing 
of the act, and specific performance cannot, 
therefore, be enforced against a party who has 
the election to pay money. [p. 94, col. 2.] 
The question whether a contract is alternative 
or not is a question of construction, and each 
case: depends upon its own circumstances, 
though, the, guide. is always the primary in- 
tention of the patties. [p.94 col 2,] | 
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‘The general rule of equity is” that, if a thing 
is. agreed.upon to be done, though there is a 
penalty annexed to secure its performance, yet 
the very thing itself must be done. On the 
other hand, it is open to the parties entering 
into a contract to agree that in case of a 
breach .of the contract a fixed sum of money 
shall be paid by way of compensation, [p. 94; col. 
2 


Where, however, there is no condition in a 
contract. that the vendee should abandon his 
tight to specific performance, and there is no 
understanding by him to accept a certain sum 
of money in lieu of his rights as a purchaser, 
aan performance should be enforced. [p. 94, 
col. 2. < 
' Hukam Chand v. Nikka Singh, 15 P. R. 1608 
97 P. L. R. 1908; 27 P, W, R. 1908, followed. 

Equity which governs the rights of the parties 
in cases of specific performance of contracts to 
sell real estate looks, not at the letter but 
at the substance of the agreement. in order to 
ascertain whether the parties, notwithstanding 
that they named a specific time within which 
completion was to take place, teally and in 
substance intended more than that it should 
take place within a reasonable time. Pp. 94, col. I.] 

Jamshed Khodaram Ivaniv. Burjord Dhunji- 
bhai, 32 Ind. Cas, 246; 40 B.289;/ 30 M. L; J. 186; 
3 L. W. 239; 19 M. L. T. 184; 14 À. L. J. 225; 
(r916) r M. W. N., 229; 18 Bom. L. R. 163;23 C. I. 
T. 358; 20 C. W. N.. 7441 43 I.A 26 (P. C.) and 
Tilley v. Thomas; 100 3 Ch. 61;17 L T. 422; ` 
16 W. R. 166, relied on. a 

A statement as to the caste of a land-owner 
is not astatement covered by section 3x (2) (a) 
of the Punjab Land Revenue Act, and no 
presumption of correctness; therefore, attaches 
to such a statement contaihed in a Revenue 
Record under section 44 of the Act. (p. 95, col. 1.] 

The meréfact that there is an entry as to the 
caste of a: particular person in the Revenue 
Recordsdoes not;in any way; relievehim from the 
necessity of proving that he really belongs to that 
caste if the fact is contested by the opposite 
party. [p. 93, col. z.] 

: First appeal against the decree of the 
Senior Sub-Judge,  Lyallpur,e dated tke 
i2th August Igr9. 

: Pandit Sheo . Narain, R. B., Mr. Aziz 
Ahmad: and Khawaja Feroz-ud-Din, for the 
Appellant, ° l 

' Messrs. Abdul Qadir, K. B., and M. 
Saleem, for ihe Respondents. 


j | 

JUDSMENT.—This is an appeal from a 
decree for specific performance passed by 
the Senior Subordinate Judge of Lyallpur 
at the instance of.a purchaser of immove- 
able property. The facts -are briefly 
these :— 

“On the 4th of November 1918, the.appel- 
lant, who is a resident of Amroha in the 


, carrying „out 
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Moradabad District, agreed im writing to 
sell 2}'squarés of land in Chak No. 90, 
Gugera Branch, in the Lyallpur Tahsil of 
the same District, to the respondent 
Anup Singh for Rs. 18,250, and the 
lattér paid Rs. 1,000 of this sum as a 
deposit or eafnest. The agreement for 
sale provided that the appellant shall 
execute a sale-deed in favour of respond- 
eit No. I, or in favour of any other 
person whom the latter wanted to associ- 
ate with himself in the purchase, end 
have registration of the same effected by 
the 15th of December 16018. There were 
certain other clauses in the agreement 
for sale which are of special importance 
with reference to the points arising in 
this case. It ‘was agreed that, if the 
vendor committed a breach in ‘the per- 
formance of this contract, he would be 
liable to refund the earnest. money ana 
te pay damages to the tespondent- 
vendee. It was also agreéd that if the 
vendee made a default in making the 
purchase, he would be liable to have his 
earnest money foffeiled. It appears that 
the vendee Antip Singh, who is a 
member of an agricultural tribe, wanted 
to associate with himself in the put- 
chase one Thayat Ullah who was not 
such a fiiettber. He accordingly in- 
formed the vendor that he shovla 
execute two sale-deeds, one in respect 
of Balf a square in favour of Inayat 
Ullah, and the other in bis own (Anup 
Singh’s) favour in respect of the two 
remaining squares. Now, the 15th of 
December 1918, the day on which the 
documents Were to be registered, was a 
holiday. It was accotdingly arranged 
that the documents should be executed 
and registered on the next day. The 
plaintifi’s case is that onthe 16th of 
December 1918, the :defendant-vendor, 
who had gone to his Chak came back 
late in the evening when it was im- 
possible to get the documents registered, 
though drafts of the sale-deeds -were 
prepared and stamps purchased. On the 
17th of December I918, the defendant- 
vendor informed the plaintiff by a notice 
that the latter had made a default in 
the terms of the contract 
inasmuch as he had not the full price 
ready for the purchase of the property 
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and that the contract was, therefote, 
Tescinded. Without waiting for any reply 
to this notice the defendant-vendor left 


Pe for Amroha on the same 
ay. 
On the 18th of February 1919, the 


plaintiff instituted this suit for spécific 
performance of the contract, impleading 
Inayat Ullah as a pro forma jefendant to 
the suit. Inayat Ullah demurred to his 
remaining a defendant. and on hig ex- 
pressing a desire to ihat effect his name 
was transferred from the list of the 
defendants to that of the plaintiffs. 
Defendant No. r resisted the suit on 
vatious grounds, but his main contentions 
were :— 

(i) That he was a member of an 
agricultural tribe, and that as the plaint- 
iff had associated with himself in the 
purchase a non-sgriculturist, the contract 
cotíd not be lawfully performed, having 
regard to the provisio. s of section 3 of 
the Alienation of Land Act; 

(2) that the plaintiffs were themselves 
guilty of breach, irasmuch as they had 
not the full price ready for the purchase 
of the property ; a 

(3) that time was of the essence of 
the contráct, and that as the plaintiffs 
had failed to heve the sale-deed executed 
and registered within the time prescribed 
in the agreement the conitact was can- 
celled, and 

(4) that ‘the contract could not be 
specifically enforced, inasmuch as an 
alternative retiedy in the shape of 
aamages had been provided for in the 
agreement which was the only relief the 
plaintifis were entitled to. 

The Trial Couit found in favevr of the 


.plaintifis and decreed specific perfet mance 


of the contract. The defendant bas now 
preferred a first appeal against this decree 
to this Court through Pandit Sheo Narain | 
and Mr. Aziz Al mad; and we have heard 
Mr. Abdul Qadit for thé respondents. 

It js argued by Pandit Sheo Narain 
that the appellant is recotced in the 
revenue papers as a Kaazlibash Pathan; 
that ‘Pathans in the District of Lyallpur 
have been notified to be meinters ol an` 
agricultural trike; that a ptescrbption of 
correctness attaches to revenue entries, 
adi fat as the déféndant js recoraed ih 
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the revenue papels as belonging to an 
agricultural tribe the onus of proving 
that he does not is shifte! oa to the 
plaintiffs. With this contention we are 
unable to agree. Tke mere fact that 
there is an entry as to the caste of a 
particular person in the Revenue Records 


“does not in any way relieve him from 


the necessity of proving that he really 
belongs to that caste if the [fact is 
contested by the opposite party. Section 
44 of the Land Revenue Act upon which 
reliance has been placed merely provides 
that entries in the annval records shall 
be presumed to be true until the contraty 


‘is proved. An ‘annual record has been 


described in section 33 of the same Act 
as an amended edition of the Record of 
Rights annually prepared under the au- 
thority of the Financial Commissioner, and 
comprises the statements mentioned in 
sub-section (2), clatüse/(4) of section 3I. 
The question for determination is whether 
a statement as to the caste of a land- 


owner is a statement falling within the 


purview of section 3r, sub-section (2), 
clause- (a. That section provides that 


-the record of rights for an estate shall 


include the following documents, name- 


(a) statements showing, so far ss may 
be practicable— : 
( the presons who ate land-owners, 
tenants, ot assignees of lafid revenue in 


‘the estate, or who are entitled to receive 


any of the rents, profits, or produce of 
the estate, or to occupy land therein ; 
(4) the nature and extent of the 
interests of those persons, and the con- 
ditions and liabilities attaching thereto, and 
(67) the rent, land  ievenue, rates 
cesses, ot other payments due from and 
to each .of those persons and to the 


: Government. | 
We dò not think that a state- 
ment as to the caste of a land- 


owner is a statement covered by this 
section, and we are consequently of 
opinion that no presumption of correctness 


. attaches to sech en entry and that sec- 


.tion 44 of the Land Revenue Act does 


not in any way assist the appellant. 


Tne only evidence on the record on this. 
, point is.that of Mr. G. F. DeMontmorency, 


the Deputy Commissioner of Lyallpur. 
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stated that in his opinion 
Kazilbashes are Afghans, but uot neces- 
sarily Pathons, and that the veador was 
nota member of an agriculturaltribe. The : 
defendant did not produce any evidence 
in support of his contention that he was 
a Pathan, aud as the onus of proving 
that he belonged to an agricultural 
tribe was clearly upon him we are of 
opinion that the finding arrived at by 
the learned Serior Subordinate Judge is 
quite correct and cannot be questioned in 
this a; peal. 

The second contention raised by Pandit 
Sheo Narain is that the plaintiffs were 
guilty of breach and that they failed to 
get the documents registered on the 16th 
of December 19018 as they were not in 
possession of the -full price, they had 
contracted to pay for the property in 
suit. It appears, however from the 
evidence that Sardar Anup Singh, plaint- 
iff No. 1, sold three squares o' his fot 
Rs. £6,750 to Sundar Singh and Bishen 
Singh on the 6th of September 1018 in 
order to provide himself with the money 
required for the purchase of this property. 
There is also evidence to show that 
Inayat Ullah, plaintiff No. 2, mortgaged 
his house to one Lala Wazir Chand, 
Plzader, for Rs. 2,500, which he received 
in cash on the 13th of December 1918. 
The finding of the learned Senior Sub- 
otdinate Judge is, that on the 16th of 
December 1918 the two plaintiffs had 
Rs. 17,700 ia their possession between 
themselves and tlat they were quite ready 


and prepared to perform their part cf 


the contract. We are in full agreement 
with this finding and hold that the de- 
fendant has entirely failed to show that 
the breach was in any way dne to the 
detault of the plaintiffs; The facts that 
the plaintiffs went to the length ot selling 
and mortgaging their other properties, 
that they purchased stamps on the 16th 
of December 1918, and that they ° got 
drafts prepared on that very day are also 
Strong pieces of evidence in favour of the 
view that the plaintiffs had the full price, 
ready and that they  were'not guilty of 
any breach. 

Next, it is argued that time was of the 
essence Of the contract, and that the 
contract was cancelled, inasmuch as the 
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. plaintiffs failed to ‘get’ the documents 
executed and registered within tke time 
. prescribed in the agreement. We bave no 
: hesitation in holding that this contention 
is not ‘well-founded. It is now well 
settled by the Judicial Committee, in the 
case reported as Jamshed Khodaram 
Iran v. Burjorj Dhwnjibhar (x), that 
vequity which governs the rights of the 
parties in cases of specific performance of 
coatracts to sell real estates looks, not 
. at the letter but at the substance of the 
agreement, in order to ascertain whether 
the parties, ‘notwithstanding .that they 
named a specific time within which com- 


: pletion was to` take place, really and in: 


substance: intended more: than that it 
should take place within a reason- 
able time. 
with what Las been formulated by. Lord 
. Cairns ia S'Wley.v. Thomas (2) and by the 
“House of Lords in the case of Stickney v. 
Keeble (3). 
‘case shows that the documents could not 
.be executed and ‘registered on -the I6ih 
. owing to the default of the defendant, 
aad that on the I7th, when the plaintiffs 
were: quite ready ‘to have the contract 
' completed, the defendant left the station 
. without assigning any: valid reason: for 
the non-performance of his part of the 
contract; We do not, therefore, think 
that' there is any substance in this coa- 
tention, end we overrule it.. 

The main point ir tke case is whether 
the contract could or could not be 
* specifically: enforced. Pandit Sbeo Natain's 
contention, is that an alternative remedy 
in the shape of da mages was provided for 
in the agreement itself, and that it was 
at the election of the defendant either to 
perform the contract or te pay damages 
to the. plaintiffs. He further argues that 
asa specific sum is.not | named in the 
‘agreement as the -a mount payable tothe 
plaintiffs in case of a breach of tke con- 
tract the case ‘does not fall within the 

(Gay 32 Ind.Cas. 246; 40 B. 289; 30 M. "n ]. 186; 

5 L. W. 239; I9 M. L.' P. 184; r4.A:L. J. 2251 


6:519 i M. W. N. 229; t8 Bom I, R. 163: 23 C.. 


L. J. 358220 C. W. N. 744; 43 I. A. 26 (P. C.). 
(1808) 3 Ch. 61; 17 L. T. 422; 16 W. R.'166. 
e. (tors) A. € c 386; $84 L. J. Ch. 258; Tta Da T. 
x66 : 


40 nala ab ek ee d owe 
4 


INDIAN CASES. 


This doctrine is in tult accord - 
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purview of section 20 of the Specific 
Relief Act, and that, therefore, specific 
petformance of the contract cannot be 
claimed, There is no doubt that section 
20 has. nothing to do with alternative 
contracts, which stand ‘on an ‘entirely 


different footing from contracts, ig, which 


a sum is named as the amount to be 
paid in case of a breach. Alternative 
contracts ate .as fully performed by the 
payment of the money as. by the doing 
of the act, and, therefote, there is no 
ground Íor proceeding. against a party 
having the election to compel the per- 
formance of the other, alterna tive. But the 
question whether a contractis alternative 
of not is a question of construction, and 
consequestly, each case depends upon its 
own Cireumstances, though the. guide is 
always the primary intention of the 
parties. The general rule of equity. -is 
that, if a thing is:agrsed upon: to he 
done, though there is a penalty. annexed 
ío secure its performance, yet: the very 
thing itself must be done. On the other 
is certainly open . to TA 
entering into contracts to agree that, : 


` case of a breach of the contract,.a: fixe d 


sun of Mouey, shall be paid. by. way, of 
compensation. In the present case, it “is 
clear from the evidence that tbe intention 
of the parties was that the .contract 
should be specifically enforced., In the 
case. of Hikam Chand v. Nikka. Singh 
(4) an agreement to sell executed by the 
vendor coniained understandings to exg- 
cute a deed. of sale in favour of the 
vendees, toget it registered, receiving the 
balance of the purcbase-money at the 
time of registration, to put tke vendees 
into possession, and, on failure to do so, 
to pay them a- céttain sum. of money 
as damages and to refund the earnest 
money. It was held that as there Was no 
€ondition that the  vendees should 
.abandon their right to specific perform- 
ance, and there was no understanding by 
them. to accept a certain sum of money 
-in lieu of their tights as purchasers, tke 
contract could, be specifically enforceg. 


„In our opinion, the principle laid down 


in this . authority, fully applies to the 
P case, and -there is, no force ‘in 


- (4) 15 P.R. 1908; 97 P. du c MS 2d W.R 
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the contention that the vendor could . 
pay the penalty and decline fo convey 
the subject-matter of the contract. 


The appeal fails and is: dismissed with 


costs. 


Z. K. Appeal dismissed. 
NAGPUR JUDICIAL COMMISSIONER S 
COURT. 

FIRST CIVIL APPEAL NO. 17-B OF 1922. 

August 16, 1923. ; 
Present: —Mri.” Kotvel, A. J. C. 
MANAJI AND. ANOTAER—DEFEN DANTS 
NOS. I AND 2—APPELLANTS 
g versus 
SHRI RAMCHANDRA MAHARAJ 


| SANSTHAN DONADA; sy WAHIWAT- 


DAR RAMJIWAN RAMSUKH — - 
PLAINTIJIFF-— RESPONDENT. 
- Wil—Nuncupative Will —Words 


. proof, . 


A party setting up a uuncupative Will should 
be required to prove with the utmost precision 
the words on which he relies with every cir- 
cumstance of time and place. [p.96, col 2.] ` 
..Baboo Beer Pertab Sahee vw. . Maharajah 
Rajender Periah Sahee, 12 M. Y. A. 1; 9 W. R. 15 


- 


(P. C); 2 Suth- P, C. J. 114; 2 Sar. P, C. Ji 348; 


. 20 E. R. 241, followed. 


Appeal from the decree of the Additional 


District Judge, Amraoti, dated the 23rd- 
. December 1922, in Civil Suit No. 15 of 1921. 
. Mr. D. T. Mangalmurit, for the Appel 


Tonts. : 


Messrs. M. Gupi A.V. K Í 
essrs pia and hare, fot | Survey No. 55? 


the .Respondeni. ? 
JUDGMENT.—The 


gust I9I4, a mortgage in favour of one 
Ramdayal for a sum of Rs. 8,00 pay- 
able by instalments. The plaintiff Shri 
Ramchandra .Maharaj Sansthan Donada 


' sued through its manager Rəmjivan for 


* 


- interest under the rule of 
against defendants Nos. Y and 2. Included: 
in the property mortgaged is field Survey - 


. foreclosure of the Mortgage alleging that: 
. Ramdayal haa by a “Mrityu-paiva’’ be- 
queathed the morgage-deed to it. The 
plaintiff stated that defendant No. 3 Raja- 


ram had satisfied his liability under the 
mortgage by selling his one-third share in 
the mortgaged property to it. The plaint- 
iff, therefore, claimed two-thirds of the 
principal and an equal amount for 
Damdu pat 


No. 54 of Monza Kolha, Talug Ellichpur. 


I 
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‘used-—Strict . 


defendants Manaji, 
. Sheshrao altas Babia and Rajaram who 
ate brothers executed, on the 25th Au-: 


The plaintiff states that this field fel 
to the defendants share on a partition 
between them andtheir father and step- 


brothers, but that in the Record of 
Rights Survey No. , 55 of tke same 
Mouza is recorded in their names. H, 


therefore, claims that the decree should 
include Survey No. 55 instead of Survey 
No. 54. ; 

Defendants Nos. 1 and 2 ad mitted the ex- 
ecution and consideration of the mortgege- 
deed. They denied that the mor gage- 


. deed was bequeathed to the plaintiff and 


that 
plaintiff Sansthan. They 
Mrityu-paira. 


Ramjivan was the manager of the 
cenied thie 
They also denied the sale 


‘by defendant No, 3 of his share to the 


plaintiff in satisfaction of his. liability 


. under the mortgage. They alleged that 


Survey No. 55, was allotted to the de- 
fendants at the partition, bute that Sur- 
vey No. 54 was mortgaged -and Survey 
No. 55 "expressly not mortgaged” with 


: the concurrence of the’ mortgagor. 


In reply, the plaintiff stated that 
the Will was oral and was made by 


— Ramdayal a day before his death. He 


‘also stated that Survey No. 54 was enter- 
ed in the mortgage-deed through mistake, 
The following issues were frame d:— 
I Was Survey No. 54 inserted in the 
mortgage-deed stied on, through mistake 
and did the parties intend to mortgage 


2 Did the mortgegee Ramdayal Will 


- the mortgage to plaintiff as alleged, and 


is Remjivan plaintif's manager ? ! 
3 What relief should plaintjff get and 
against what property? j 
The lower Court found that Survey No. 
54 was not entered in tbe morteage-deed 
through misjake, that the mortgage- 
deed was bequeathed by Ramdayal to the 
plaintiff, and that Ramjivan was the 
manager of the plaintif Sans han. It 
decreed the plaintiffs claim, but refused 


“to include Survey No. 55 in the decree in 


place of Survey No.:54.- 


. The defendants appeal and urge that 
the Wil is 'not proved. The plaintiff 
fles a’ cross-objection and' urges that 
Survey No. 55 shovuld have been included 
in the decree ‘in place of Survey No. 54. 
'"Ehe.evideuce to prove'the-oral -bequest 
consists of the statements of three wit- 


i may H 
states that Ramdayal at the same time 
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nesses, The first witness is Ramyivan, 
the maniger of the plaintiff Sansthan. 
He is  Ramdoyals  daughtei's son. 
He states that Ramdayal said one day 
prior to his death that the mortgage in 
suit was to be made over to the plaint- 
iff idol after his death. The witness 
admits that the temple for the idol was 
built by him. Though he says that it 
is open to the public, he admits that 
the management is his and no Panchas 
have been appointed. He admits that 
Ramdayal made no atrangement as regards 
the rest of his estate after his death. 
He first stated that Ramdiyal made the 
Will without any suggestion from other 
petsons and then stated that when some 
persons had gathered and “ suggested 
to kim to do some act of merit 
and piety," he said that this mortgage- 
money should be used for the temple. 


He names eight persons who were present 


at tne time. Of these, oaly two, Amrit 
and Chunailal, have been examined as 
witnesses. [ne witness does not know 
why he did not get a deed of Will execut- 
ed by Ramdayal. 

Amrit(P. W.No. 2) states “He (Ram- 
dayal) had a day before his death willed the 


. mortgage in suit to the plaintiff temple. 


He asked Ramjivan (P. W. No. 1) to see 
that tnisis done." Thewitness states that 
no one asked Ramdayal to make a gift or a 
Will but that he nimself said the mort- 
gage was willed. The witness sives Ram- 
dayal’s aze as 70 or 73 years. Accord- 
ing to Ramjivan, Ramdayal was 50 or 
60 years old. The witness admits that 
he doss not recollect what has happen- 
ed and what he heard since the day 
of the Will. He states that Ramdayal 
had fever then and was gasping for air 
owing to fits of asthma 

P.W. No.3 is indebted to Ramyivan. 
This witness states: ''He (Ramdayol) 
had one day” before his death, willed 
kis mortgage of Manaji to plaintiff. 
He said he had given the mortgage to 
plaintiff gol from that very time. He 
did not say that thetemple shall take 
after his death.” Accordiag to this wit- 
ness Ramdayal did not seem to be 
troubled much with asthma, though he 
fave had fever then. The witness 
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ashe made the bequest in favour of 
the plaintiff stated that the rest of his 
property s..ould gotoa boy of Taroda after 
he was adopted as his son. His state- 
ment flatly contradicts the statements 
of P. W. No. rand P.W.No.2, who say that 
nothing was said by Ramdayal about 
any othet property of his, Part of the 
statement of this witness cannot but be 
false for Ramjivan’s wifehad pre-deceased 
him and there wes no one who could 
adopt to him. 

As stated by their Lordships of the 
Privy Council in Baboo Beer Pertab Sahee 
v. Maharajah Rajender Pertab Sahze (x), the 
party setting up a  mnuneupstive Will 
should be required to prove with the 
utmost precision the words on which he 
relies with every circumstance of time 
and place. The evidence in this case 
does not, in my opinion, come up tothe 
standard which is requisite. It is dis- 


crepant, wanting in precision, insufficient 


and unreliable. The plaint- speaks of a 
Mrityu-patr.t, or testamentary writing, and 
does not give the dite on which the 
bequest, was made. In reply to the 
defendants’ written statement it was 
stated that the Will was oral and made 
a day previous to Ramdayal’s death, but 
eventhen the date of the death was not 
given. Itis only as a witness, and that, 
too,in cross-examination, that Ramjivan 
stated that Ramddayal died in Chait Sudi r 
about -0 months before. In my opinion 
the alleged bequest has not been prov- 
ed. The fact relied on by the lower 
Court thal the defendants have led no 
evidence in disproof of the Will can make 
no difference so far as the value of the 
laintiifs evidence is concerned. 

Differing from the lower Court, I find 
that the mortgdge-deed is not proved 
to have been bequeathed to the plaintiff 
and that the plaintif: has no right to 
sue on it. It is unnecessary’ to discuss 
the question raised in the  plaintiff’s 
crgss-objection. The suit fails and is dis- 
missel with costs. Costs of thisappeal will 
be paid by the pluintiff-respondent. Costs 
of the Cross-objection will be paid by the 
parties as incurred. 

G. R. D. Appeal dismissed, 

(r)' 12 M. I. A.1; 9 W. R..x5 (P..C); 2 Syth, P, 
C. J. 114; 2 Sar. P. C. J. 348; 20 E, R, 241. 
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PESHAWAR JUDICIAL COMMIS- ` 
SIONER’S COURT. 
CRIMINAL APPEAL, NO. 145 OF 1923. 
bt August 28, 1923. 
ie ol Preseni:— Mr. Pipon, J. C. 
ABDUL WAHAB--ACCUSED—APPELLANT 
` versus 


EM PEROR--RESPONDENT, 
Penal Code (Act XLV of 1860), s. 302— 
. Murder—Circumstantial evidence—Senience— Cri- 

minal Procedure Code ( Act V of 1808), s. 211— 
. Failure of accused to give list of witnesses— 
. Conssqueni absence of defence wilnesses— Convic- 

tion—Prequdwe. 

The proof must be more cogent in Criminal 
cases than in civil cases, but the ultimate test can 
only be the personal and mental attitude of the 

erson whose duty itisto consider the evidence 
efore him. [p. 103, col. 2.) 

Purely circumstantial evidence; however over- 
' whelming and convincingit may be, has the char- 

acter which must leave some loophele for the con- 
' tingency, however, remote and infinitesimal, of 
' possible error, p. 104, col. 1.] 

' Although it is wholly illogical, in case of a 

trial for murder, to accept facts as proved for 

. the purpose of conviction and to throw any 

. doubt on such proof in considering the question 

of sentence, yet this is an illogicality which has 

: been fully and consistently recognised by the 
. Courts. [p. 104, col. 1.) 

An accusel convicted of murder merely upon 


) 


"circumstantial evidence should not be visited with. 


. & sentence which is irrevocable, [p. 104, col. 1.] 
The Court is reluctant to launch a person into 


eternity except in a case of exceptional strength. ` 


[p. 103, col. 2.] 
. Where an accused person after being charged 
in the Committing Magi trate’ Court stated that a 


list of defence witnesseswould be filed and filed no’ 


| ist though a period of more than one month 
, elapsed between the committment and the com- 


mencement of his trialin the Sessions Court and there. 


was no kind of application in this respect through- 
out the whole record, nor was there anything to 
show that he ever made a verbal representation 
..to tie Sessions Judge, while, on the contrary, on 
being questioned by the Sessions Judge personally 
as toif he had to proluce any defence, he said 
' “no” and in consequence no defence witnesses 
- were summoned in the. Sessions Co rt: 
Held, that there could be only one explanation 
‘of it that the accused had no witnesses to produce 
and that no prejudice had occurred to.the accused 
' by action of the Courts below respecting his 
: defence. [p. 104, col, r.] 


Appeal from an order of the Sessions Judge, 
Pesaawar, dited the 8th August .1923. 
. Mr. J. C. Vaughan, for tne Appellant. 

Menta Mangal Sain, Public Prosecutor, 
for tae Crown. 

JUD3MENT.—The appellant, Abdul 
Wiitb, azed 30, a lohar of Jalala in tae 
Muirdiin 315-Division, has bsen convicted 
of mardiriaz A xm id, a boy of 7 or 8 yeats 


/ 


id, and has been sentenced to death 
Subject to the confirmation of this Court. 

The disappearance of the boy Ahmad 
was reported to the Khan Mahi Police 
Station, 8 or 9 miles from Jalala, by his 
mother, JMusammat Sabro, at ro A. M., 
On the morning of the 21st of May 1923, 
and she accused Abdul Wahab with having 
made away with him. It was not until 
the 25th of May that the headless body 
ot a.child of about 7 years of age was dis- 
covered in the canal at a sluice gate 
about 7 miles below Jalala. The headless 
body was identified by the mother as 
that of her child Ahmad. 


I must first deal with a preliminary ob- 
jection raised by the accused's Counsel 
to the effect that theaccused has not been 
given a proper opportunity of producing 
defence. After being charged in the Commit- 
ting Magistrate’s Court he stated that a 
list of defence witnesses will be filed. No 
such list, however, was filed'and, in conse» 
quence, no witnesses were summoned 
to the, Sessions Court, Now, it is difi- 
cult to believe that there is any other ex- 
planetion of this except that the ac- 
cused had no witnesses to produce. 
It was perfectly open for him or his rela- 
tions or friends to have put in a 
list at any time between the conclusion 
of the proceedings before the Committing 
Magistrate and the commencement of the 
Sessions trial. The charge was framed against 
the accused in tle Committing Magis- 
trate’s Court on the 28th of June 1923, 
and the Sessions trial commenced on the 
7th of August. There was, therefore, 
ample timefor this to be done. There is no 
kind of application in this respect through- 
out the whole of tne record, nor is there 
anything to show that the accused ever 
made a vegbal representation to the 
Sessions Judge. His present Counsel 
asserts that the fact was mentioned be- 
fore the Sessions Judge by the Counsel 
who was then representing the accused. 


I find, however, that the accused was,ask- 


ed by the Sessions Judge himself, “Do you 
produce defence?" and his answer was 
“ng.” I cannot, therefore, believe 
it possible that the .accused had 
any witnesses to produce, or that he made 
any attempt to produce them., It is per- 
fectly clear to my mind that no prejudice 
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has occurred to the accused by any action 
of the Courts respecting his evidence in 
defence and, I must overrule the objection. 


The first point which arose for determi- ' 


nation in this case was whether the body 
in question was proved to be that of the boy 
Ahmad, and whether, if so, he had been 
murdered. Theidentification by the mother 
has been accepted as conclusive both by 
the assessors and by the learned Sessions 
Judge. The identification by a motker 
of the body of a child of tender years 
must necessarily carry an overwhelming 
presumption of truth, and it has not been 
Shown that any otner caild of similar age 
was missing at the time. 'Tne medical 
witness who.examined the body, was un- 
able to specify what was the original cause 
of death, but he wasable to state that the 
head had been severed from the body bya 
Sharpinstrument. Healsofound an incised 
wound about ifincnes by 1 inch in the 
shoulder Joint. 


The evidence against the accused 
in the present case is purely cir- 
cumstantial, and has been very 
concisely summed up by the learned Sessions 
judge in the course of a clearand exheus- 
tive judgment. Four things have been 
established to prove the accused’s guilt :— 

(1) that he had a motive; 

(2) that he had an opportunity; 

(3) that blood stains were found on 


his person for which he could not satisfac- 


torily account, and l 

(4) that the crime could not conceiv- 
abiy have been the work of any one else, 

The learned  Sessiors Judge has very 
rightly emphasized tne fact that there 
is nothing beyond this circumstantia] 
evidence and both he and the assessors, 
in finding unanimously that the deceased 
was murdered, and that he was killed by 
the accused Abdul Wahab, are following 
the definition of proof which is given in 
the Evidence Act. It is clear, lowever, 
that a conviction based upon purely cir- 
cimstantial evidence must be treated with 
the greatest caution ond subjected to the 
closest scrutiny. I will deal, therefcre, 
with each of the points which bave contri- 
buted to the finding. 

It will be necessary to describe ir detail 
tze relttionship and position of the par- 
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ties’ concerned, es this is material to the 


question of motive, the question of oppor- 
tunity and the question as to whether the 
crime could conceivably have been tle 
work of any one else, The parties concern- 
ed are 'Lohars." They live in a Pathan 
community and their customs must be 
treated os indistingnishable from tLose 
of Pathans. A pedigree table showing their 
relationship is appended to the judgment. 
Musammat Sabro, a woman of about 
40, had been twice married. By her 
first husband Sultan she had two cuid- 
ren, Abdul Rahman and Musammait Basbo. 
Abdul Rahman had just attained puberty 
at the time of the present occurrence. 
Musammat Basho is married to one Jang- 
baz and they have a small daughter named 
Musammat Gulhanifa. Musamma: Sabro's 
first husband Sultan died a bout 12 years ago. 
After his death she married — &haista 
Muhammad. By this second husband she 
bad two sons and two daughters. One 
of the sons, Muhammad, died in infancy. | 
Tae only surviving son Ahmad wastke boy 
with whose death we are now concerned. 
One of the two daughters, Musammat 
Patasa, wes married to the accused Abdul 


‘Wahab. They had one son who is about 


2 years of age. It is common ground 
that Abdul Wahab and his wife, Musammat 
Patasa, were on the worst possible terms 
and were notliving together at the time 
of this crime. Tne girl's father, Khaista 
Muhammads (Musammat Sabro’s second 
husband) died .7 or '8 years ago. The 
accused, Abdul Wahab, as well as being 
the son-in-lew of Musammat Sabro, was 
also a collateral of her second hus- 
baud, Khaista Muhammad. It is stated 
in the Committing Magistrate’s order 
that hisfather, Lal Muhammad, was Khaista 
Muhammad’s brother. Thisis not quite cor- 
rect. Asa matter ci fact, Lal Muhammad 
and Khaista Muhammad were first.cousins. 
Khaista Muhammad is sbown to have left 
landed property which was of consider- 
able value ir comparison with the posi- 
tion'and profession of the parties. This 
property devolved of course upon his-miror 
son Ahmad. It was admittedly in charge 
of his mother, Musammat Sabro. In the 
event of Ahmad’s death the next heirs 
to this property would be the descendants 
of Niaz Muhammad. Of these tke only 
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survivors ate Gul Muhammad and 
the accused Abdul Wahab. Gul Mu- 
hammad is shown to be a very old man 
who is completely blind and has no issue. 
One of the motives alleged for the crime 
is that Abdul Wahab, by getting Ahmad 
out of the way, would secure his own suc- 
cession to Khaista Muhammad’s property. 
Jt is common ground, again, that Musam- 
mat Sabro had, not long before the crime, 
put her son Abdul Rahman in charge of 
this estate, Abdul Rahman had no personal 
title to the property, as he himself 
was unconnected with the deceased proprie- 
tor shaista Mahammad. It is a fact too 
well-known to be controverted that a situ- 
ation ot this kind is fruitful of disputes. 
The reversionary heirs of a deceased pro- 
prietor are uscass:rily intensely jealous 
of any interference in his property by out- 
Siders whose sole interest is based upon 
some relationship with the deceased pro- 
prietor’s widow. There is a continual 
anxiety lest the  widow's relatives 
should succeed in ousting the blood re- 
lations of the deceased proprietor. It 
is alleged in this case that Abdul Wahab 
deminded that the management of thees 
tate sould be given to him, and that 
Musammat Sabro excluded him by favour- 
ing her son Abdul Rahman who, as shown 
above, had no personal title. Tis however, 
was not tae only or chief cause of the en- 
mity,and itisa second motive which has 
been considered both by the learned Ses- 
sions Judze and tae assessors to have pre- 
.ponderated in inducing tie crime. Tnis 
second motive is that Abdul Wahab, accus- 
ed, charged his mother-in-law, Musammat 
Sibro, wita having estranged his wife from 
him and having succeeded in making her 
leive his bome. "Tuis motive is conclusive- 
ly estiblisied, as on the 16th of May five 
diys before tae disappearance of Akmad, 
Abdul Wahab himself made a report to 
the Police on tae subject. He said that 
his wife, M usammat Patasa, bad left his 
home atter stealing his cash and jewelry 
and had eloped with Abdul Razaq, Abdul 
haq and Jangbaz, at the instigation oi 
Musammat Sabro. He charged all fou 
with complicity in the outrage, Jangbaz, 
of course, is tne nusband ot Musammat 
Biss0, Musamnal Sibro's diuguter by 
‘her first husbind. It has been pointed 


INDIAN CASES. 


.Smali child 


99 


out by the learned Sessions Judge that 
among the community to which the parties 
belong, when a mother-in-law succeeds 
in breaking up a man’s home and seducing 
his wife from him, the resentment felt by 
the husband is an overmastering motive 
for revenge. The assessors held the same 
opinion. Infact, they went sofaras to 
give the almost fantastic finding that 
the provocation received bythe accused 
from his mother-in-law in this respect wus 
so overwhelming that the accused, in mur- 
dering the child Ahmad, was guilty only 
of culpable homicide. They remarked: 
“We are satisfied that accused murdered 
the child. He did so to revenge himself 
for his mother-in-law’s conduct in causing 
his wifs to leave him. He acted unde 
this provocation. Heis}guilty of cupable 
himicide only.” Cases have often been 
Observed where assessors in this Province 
have treated resentment Caused by. the 
action of a woman as provocation which 
would reduce a crime from murder to cul- 
pable homicide even where it has been 
proved that the provocation in question 
was by no means sudden, and that the homi- 


. cide was premeditated. In the present 


case, however, as pointed out by the learn- 
ed Sessions Judge, this inconsistency has 
been pushed to its extreme limit, as th 
victim upon which revenge was taken, was 
not tie woman responsible for the offender's 
unhappiness, but her perfectly innocent 
child. The above completes the prose- 
cution case so faras regards the motive. 
The next questionis that of opportunity. 
Ithas been shown that the accused and his 
wife were originally liviag in a hamlet 
named  Zarifi Banda, but had moved, 
about a yeirearlier, to the main village 
of Jalala, and that tke accused was, at 
tae time When the child disa ppeared, occupy- 
inga bouse next door to that of M usammat 
Sibro. The story told by Musammat 
Sabroisthat on May the20th the deceased 
child had gone out to the Id celebrations 
at Takhtbai in company witb his step bro- 
ther, Abdul Rahman ; that the child re 
turned the same evening, Abdul Rahman 
having gone off to Mardan; that theoecu- 
pants ot her house during the night 
of the 20/215t May were only herself 
her daughter, the deceased Áhmad and the 
Musammat  Gulhanifa who 
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who was Musammat Sa bro’s grand daughter. 
Ahmad and Musammat Gulhanifa, she 
says, were sleeping on one charpoy in 
the compound and she herself and her 
daughter were sleeping on another. The 
boy had taken off all his clothes (it was 
the hot weather) and was sleeping under 
a sheet. Early in the morning when she 
got up, she found that the boy had dis- 
appeared. ‘he sheet had been taken, 
but his clothes had beenleft behind. She 
immediately raisel an alarm in the village, 
and there cinnot be the least doubt that 
she sitspected from the very outset foul 
play on the part of Abdul Wahab, and that 
she immediately disclosed these sus- 
picions. She then went off to the Police 
and reported tie mitter charging Abdul 
Wahab with having made away with her 
child. A Head Constable was sent to the 
village, and made some enquiries on the 
2ist. Onthe and, finding tnat suspicion 
was strong against Abdul Wahab, butthat 
taere was no evidence he produced the latter 
before the Sub-Inspector of Police who also 
proceeded to the village. It was during 
the22ndthàat news was received of a head- 
less body having been seen in the canal, 
tioug’ it had not been intercepted or re 
moved. It wis at 5 P. M, on the 22nd 
tiat the Sab-Inspector observed a number 
of smul blood stains upon the accused's 
shirt, pyjamas and lungi. He also found 
some blood stains in the compound of 
his house and some marks of blood leading 
to tae rivine. Tae clothes were despatcn- 
ed for chemical examination, and the stains 
were verified as those of human blood. The 
accused could give no satisfactory explana- 
tion of the stiins. He alleged in Court 
that the Head Constable had struck him 
on the leg and that blood from the wound 
had stained his pyjamas, and' that the 
' Heid Constable had also struck him on the 
nose causing it to bleed and staining his 
sairt, It wasonthe25th of May thata Gauge 
Weiter, discovered the headless body of a 
- child caught up in a weir in a sluice, which 
= regulatesa branch of the main canal. 
' Xe immediately reported the matter to 
. tæ Police who removed and took posses- 
< sion of the body. ‘The above account con- 
“cludes the evidence against the accused. 
^ Wehave also to consider, of course, tbe 
question asto whether the body discovered 
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has been satisfactorily identified, and as 
to whether murder has been committed: 
Wealso have to examine the theory. which 
may be called the negative aspect of the 
circumstantial. evidence, that no other 
person except the accused had a motive 
for the crime. i 
As regards the identification of the body, 
I have already remarked that the identi- 
fication by a mother of her child's body, 
even when the head is missing must ne- 
cessirily carry overwhelming weight. She 
reported, before the body was found, that 
the child hada scar on its forehead, andan 
obvious presumption arises that the mur- 
derer severed the head inorder to prevent 
an obvious and certain clue to identity. 
We also have thefact that it has never 
been shown that any other child of the 
same age was missing at the time. I 
can only agree both with the assessors 
and with the learned Sessions Judge that 
the identification must beaccepted. There 
can, again, be no question that foul play 
took place. When a body is discovered 
in the canal with the head severed by a 
sharp instrument, there is, however doubt- 
ful the original cause of death may bé, 
an overwhelming presumption that murder 
has occurred vnless it can be rebutted 
by the proof of some wholly exceptional 
incident. I regard it, therefore, as proved 
that the child Ahmad was murdered. 
Tne value of the fact that the accused 
had a motive forthe murder is necessarily 
connected with what I have alluded to 
above as the negative consideration as 
to whether no other person had a 
motive. That the.accused had a motive 
for wishing to injure Musammat Sabro 
can hardly be denied. It is, however, 
argued by his Counsel that this motive 


could not extend to the murder of her son, 


avd that vicarious revenge of this nature 
committed against a small child is entire- 
ly foreign to the customs and sentiments 
oi tie community. The subsidiary 
motive, namely, the accused's desire to get 
Ahmad out of t:e way in oder to free the 
succession for himself is challenged as 
being contriry to the facts. It is argued, 
in the first place, that the accused was not 
theimmediafe reversioner,as Gul Muham- 
mad (vide pedigree) would stand in his 
way. The question of Gul Muhammad 
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cis not one which can be regarded very 
‘seriously as-a blind and childless old 
man can hardly be regarded as a 
serious obstacle to eventual succession. 
¿It is also argued, however, that accused 
would havé been rather prejudiced than 
-benefited by Ahmad’s disappearance. 
‘Once Ahmad was dead, there was no direct 
heir to Khaista Muhammad's property, 
and Musammat Sabro, as his widow, 
-would become an entitled life tenant. She 
would, therefore, it is urged, 
be in a still stronger position to keep 
Abdul Wahab out of the management of 
the property and to favour her own children. 
There is not very much, I think, in 
this argument. As a matter of fact, the 
existence of Ahmad really gave Musammat 
Sabro a stronger position than that 
‘which she could have held as a life tenant. 
Ahmad, during bis life time, must have 
had a sole and unrestricted proprietary 
title which Munsammat Sabro could 
-hope, to some extent, to exploit in the in- 
‘terests of herself and her children by her 
first husband. On ceasing to be the mother 
„of an existing proprietor and becoming 
simply a life tenant with a widow's limited 
interest, she would be subject to the control 
of her husband's reversioners, the chief 
among whom was Abdul Wahab. 
1 do not, however, consider that this gues- 
tion is of any great importance, as I agree 
with both the learned? Sessions Judge 
and the assessors that a far more import- 
ant motive would be the resentment 
felt by Abdul Wahab against his mother- 
in-law tor the defection of his wife. 
It is impossible to say that this motive 
at least has not been clearly established. 
I cannot, again, accept asa very strong 
argument the contention that the ac- 
cused, if he had wished to injure 
Musammat Sabro, would not have done 
so by murdering her child. Unfor- 
tunately, a revenge of this sort is not un- 
known, and one may also well suppose 
that the existence of the boy Ahmad was 
regarded as the whole cause of the trouble. 
It was on his account that Musammat 
' Sabro was able to flout Abdul Wahab in 
his claims to manage the property which 
belonged to his family’ end which, 
except through Ahmad, did not belong to 
Musammat Sabro or her 
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by her former marriage, The ` ques-- 
tion, however, as to whether the ac- 
cused was the only person who had a motive 
forinjuring the child, is necessarily one of 
vital importance. The learned Counsel 
for the accused On this appeal urges the 
theory that the real murderer, if there was 
one, was probably Abdul Rahman. He 
argues that Abdul Rahman hed every 
reason for wishing Akmad out of 
the way. He had admittedly teen 
able tc assume the management cf Ahmad’s 
property, and he regarded Al mad as the 
‘only Obstacle to his complete control of 
theestate. Thelearned Counsel also strenu- 
ously arguesthat Abdul Rakman was really 
thelast person with whom the deceased was 
seen alive. He points to the fact that 
Abdul Rahman and the child hed admit- 
tedly gone off togetker to the Id, and ke 
challenges the truth of thg statement that 
the boy ever returned Lome that fight. 
He urges that Musammat Sabro stated 
that the child had returned in a tonga with 
some otherchildren, and that no attempt 
was made by the investigating agency to 
prove or disprove the truth of this state- 
ment by tracing these children or other 
persons who could verify the boy’s return, 
It is argued that it Abdul Rahman had 
made away with the boy, M usammat Sabro 
would have beer anxiovs to screen her own 
sonand would have thought it an excellent 
Opportunity to denounce her enemy Abdul 
Wahab instead. I do not think, however, 
that this argument can really be seriously 
entertained. There is not tte slightest 
evidence from the beginning to tle 
end of the enquiry to show that Abdul 
Rahman and the deceased boy were on 
any thing, but the best of terms. We 
also kpow for certain that  Musammal* 
Sabro, on the early morning of the 21st 
of May. declared that Ahmad had been 
sleeping the previous night in her house, 
and that she charged Abdul Wahab with 
having made away with bhim. *If it be 
assumed that the boy had never really 
returned home at all that night she would 
have been entirely in the darkas to whethe 
he was really missing at ali. She wuld 
have been confronted with the ep 


that, in the middle of her degouncing Abdu 


Wahab and alleging that the boy had teen 
stólen from her house, the boy himself 
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- might have returned alive and well in com- 
pany with Abdul Rahman, It is shown 
‘that she immediately sent a message to 
Abdul Rahman on learning of disappear- 
‘ance, asking him to come home, and that 
he immediately did so. It was perfectly 
natural that she should do this as Abdul 
‘Rahman was her nearest male relative 
whose support and advice was essential 
to her in the circumstances of doubt and 
‘suspicion which had suddenly arisen. The 
impression created by Musammat Sabro 
on the Committing Magistrate is also import- 
ant andit bears out the view that, however 
little she had to go upon for her suspicions, 
she was perfectly straightforward when ske 
said that the child had disappeared from 
her house during the night, and that she 
was morally convinced that Abdul Wahab 
was:at the bottom of it, But, apart from 
these consideratjons, the most cogent fact 
is thet it has not been shown that during 
the inquiry or in the Committing Magis- 
trate’s Court the accused even suggested the 
explanation which is now put forward that 
Abdul Rahaman had a motive, and that 
he ‘was a possible murderer. I feel justified 
in alluding to the investigation in the case, 
as I have allowed the accused’s Counsel a 
full inspection of the whole of the Police 
record, andhehas not been able to show 


me that the theory about Abdrl Rahman. 


is any but a new one. The accused in his 
defence before the Committing Magistrate 
ascribed Musammat Sabro’s hostility to 
the fact that she herself had been in love 
with the accused and wanted to marry 
him. This view, of course, is too preposter- 
ous to be seriou8ly considered, and only 
emphasizes the strait to which accused 
was driven in putting forward any alterna- 
tive explanation. . Anotker theory, put for- 
ward by the accused is that Musammat 
Sabro in her resentment at the accused 
refusing to accede to her advances, seduced 
his wife away in order to perry her to an- 
other man named Shah Sifid, and that she 
had instigated the said Shah Sind to kil 
the accused. He alleged that the whole 
case against him was a plot to get bim out 
of the way in order to free his wife for 
we M ttsammat Sabro’s purposes, In consider- 
ing all these arguments, I am forced to the 
conclusion that, as amatter of fact, there 
was uo other person who had any motive 
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for wishing to injure Musammat Sabio 
or her child. In this respect I can only 
agree with the conclusion arrived at by th 
learned Sessions Judges. 

The existence, however, of an opportunity, 
a motive and the exclusion of any alterna- 
tive motive would not be sufficient to sup- 
port a conviction without at least some other 
evidence. 'lhis evidenceis furnished by the 
discovery of the bloodstains. It has not 
been denied that these blood stains were ac- 
tually discovered. The Sub-Inspector's evi- 
dence shows thatthere were two stains On 
the back of the shirt, three on theleft sleeve 
and two on the right sleeve. They were 

uite small and evidently caused by drops. 

here was one drop of blood on the fringe 
of the accused's turban and eleven drops 
on the front of both legs. It is argued 
very naturally thata man who had commit- 
ted a murder and whose clothes were stained 
with his victim's blood would not dream 
Of wearing those clothes in the presence 
of the Police two days after the murder. 
There is no doubt something to be said lor 
this argument. At the same time, it must 
be remem bered that the stains were under bte 
edly there and that they were not easily 
noticed by any body. The Head Constable 
certainly for a whole day did not notice 
them. It is also. to my mind, clear beyond 
a doubt that tre accused’s explanation 
of how these stains were caused is palpably 
false. Itis conceivable that he might have 
been roughly handled by the Head Constable. 
It is almost inconceivable, however, that 
the Head Constable should strike him on 
the nose, a proceeding which coul! not in 
any way assist the investigation and shovld 
thereby cause the aceused’s clothes to be 
spattered with blood ard then thet the 
Stib-Inspector should discover these stains 
when investigating in tre village, and that 
they should be then and there used as the 
most damning evidence of the accused's 
guilt. Even recognizing the existence of 
every possibleirregularity and mal-practice 
which has been proved from time to 
time to have been used in the course 
of Police investgaticrs with a view to chb- 
taining evicerce, I cerrotí mperce tle pre- * 
Sent explaration as even corcex&£b'c. It 
may further be noticed that tke existerce 
of these unnoticed drops of blcecd on tle 
accused’s clothes is by no means ip- 
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compatible with a tenable theory of the 
murder. The murderer, in severing the head 
fromthe body, would undoubtedly take 
every precaution to prevent his clothes 
being stained by. the rush of blood which 
would occur. He would, in al] probability, 
take off hisclothes for the purpose, and he 
might well fail to observethat, ip spite of 
all precautions, some very few drops fell 
vpon them in the course of tbe proceed- 
ing. It seems to me perfectly impossible 
to escape from the view, when accused’s 
own explanations is taken irto account, 
that these stains are incriminating stains 
which were connected with the murder. 
There is really no other alternative expla- 
nation. We then have the undoubted 
discovery of thirty drops of blood in tke 
‘courtyard of the accused’s house, and of 
some scattered dropsleading to the ravine. 
I cannot believe that this evidence kas 
been manufactured in order to support 
a conviction. If any such manufacture 
had been undertaken, we should have 
fourd something very Much obvious and 
much More incriminating. Here, again, 
I cannot escape from tke view that these 
drops of blood were connected with the 
murder, and that they furnish evidence 
of the most valuable description when 
considering the accused’s guilt, 


The learned Sessions Judge has alluded 
briefly to two witnesses who alleged that 
they had seen the accused on the night 
in question carryirg a suspicots bi nale. 
He has quite rightly ruled out this evidence 
altogether. I do not corsiler that it in 
any way shows that a deliberate attempt 
has been made to mapufacttre a false 
case. The witnesses in question do not 
give evidence which professes to be -very 
convincing or very conclusive. They 
are, asa matter of fact, of that type with 
which all Corrts ere familiar, formal wit- 
nesses put in to round off the case. If 
the existence of this formality, however 
indefensible and regrettable, were 
tobe teken as seriously prejudicing the rest 
of the case, it might almost be said that 
no conviction could ever be svstained 
The correct view, in my opinion, is that 
taken by the Sessions Judge, namely, to 
ignore suck witnesses altogether. 

The above chair of circumstantial evi- 


INDIAN CASES. 


I03 


dence, slender though it may be, convirces 
Ine, asit has convinced the learned Sessions 
Judge and the assessors who are the re- 
cognized judges of pure fact. All Courts 
ate familiar with cases in which every kind | 
of direct evidence is produced and which 
yet leave an impression of doubt and sus- 
picion. There is only one correct test 
of proof, ard that is the test given in the 
Evidence Act. "'Afactissaid to be proved 
when , after considering the matter before 
it, the Court eith/r believes it to exist, 
or considers its existence so probable that 
a prudent man ought, uncer the circum- 
stances of a particular case, to act upon 
the supposition that it exists," Proof, no 
doubt, must be more cogent in criminal 
than in civil cases, but the ultimate test 


‘can only be the personal and mental atti- 


tude of the person whose duty it is to con- 
sider the eivdence before him, “T, there- 
fore, uphold the conviction. 


I must now turr to the question of 
sentence. The learned Sessions Judge, 
has taken the perfectly justifiable and 
logical view that the crime proved 
is'of the most bestial description. We 
ate dealing with the murder of a perfectly 
innocent child which no provocation or 
anger can condore. At the same time, 
I am forced to take into consideration 
one aspect of the case which, however 
illogical, has been accepted by the highest 
judicial authorities both ir England and 
in India, In this connection the following 
remarks from Dr. Gour's Commentary 
ov the Indian Penal Code may be quoted:— 
“It is sometimes said that the accused, 
if convicted mer-ly upon circumstantial] 
evidence, should not be visited with a sep- 
tence which is irrevocable; but though 
this is held to be a factor which should 
not per Se affect the sentence, yet the Court 
isreltctant to launch a person into 
eternity except in a case of exceptional 
strength." The learned commenta&r 
has also discussed in another portion of his 
work the curious and certainly inconsistent 
theory which was formerly a rule of English 
Law and which is even now at times 
accepted, that where the corpus de- 
licti has not been discovered, or where there 
is the smallest doubt of its identity, the 
death sentence sheuld not be Pa SSeq 
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although the Court may be justified in 
Copvicting a person of murder. In 
Some commentaries upon this question 
it has been frankly recognized that this 
idea is wholly logical and yet that it not 
only exists, but has received the sanction 
of the highest. judicial authority. One of 
the greatest authorities indeed (Lord 
Halsbury) once enunciated the pr position 
that the law is not a logical science. It 
might be said with every justification that 
ifa Court has the slightest doubt as to the 
existence of the murder, or the identity 
of the alleged victim, it must give the ac- 
cused tae benefit of the doubt; that it is 
wholly illogical at the same time to accept 
facts as proved for the purposes of convic- 
tion and to throw any doubt upon stch 
proof in considering the question of sentence: 
We have, however, the undoubted fact 


hat this illogicality has been fully and : 


consistently recognized. I must, therefore, 
consider whether .in the present case the 
peculiar circumstances ofthe identifica‘ion 
of the body end of the purely circumstantial 
nature of the evidence against the ac 
cused warrant mein, at the sams time, 
convicting the accused of a brutal and 
unpardonable murder,and yetin sentencirg 
him to the lesser, rether thay the extreme 
penelty of the’ law. As regerds the 
identification of the body, I hold that its 


identification is so completely established ` 


that itisimp ssilbe thatany mistake can 
have occurred, and that, on this ground 
atleast, there is no reason for not passing an 
irrevocable sentence. Wecdénnot, however, 
escape from the fact that the evidence 
is purely circumstantial, and that, 
however ovetwhelMirg and convincing 
it may be, it has at least that character 
which, the most eminent jurists have de- 
clared, must leave some loophole for 
the contipgency, however remote and in- 
finitesimal, of possible error. I Lave 
taken some time to consider this case, 
and I eventually decide that an irre 
vocable sentence should not be pronourced. 
I, therefore, while upholding, the conviction, 
commute the sentence of death to one 
of transportation for life. 
N.H. o 


Conviction altered, 
Sentence aered. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 1315 O 

1022. i 

January 9, 1923. 

Present:—Mr. Justice Harrison. 

LAIL, BADSHAH—AccusED—PETITIONER 
versus 
EMPEROR—RESPONDENT. 


Foresis Act ( V IF of 1878), ss. 39, 41—'" Timber 
and othey forest produce’ ins. 4X, meaning 


The expression “timber and other forest produce” 
in section 41 of the Forests Act refers to timber 
and other forest produce as defined in section 
39 of the Act, viz. timber or other forest produce 
which is produced in British India and in res- 
pect of which the Government has any right, 
or which: is brought from any place beyond the 
frontier of British India. 


Petition, under section 439, Criminal 
Procedure Ccde, for revision of sn order’ 
of the District Magistrate, Rawalpindi, 
dated the 30th June 1922, effürming that 
of the Magistrate, Second Class, Rawalpindi, 
dated the 23rd May 1922. 

Mr. B. A. Cooper, for the Petiticner, 


JUDGMENT. —Lal Badshah has teen 
convicted of a breach of rule 12 of 
the rules framed under sections 41 and 
42 of the Indian Forests Act, inasmuch 
as it has been found that ke did import 
into Rawalpindi some timber, which was’ 
his own property, without obtaining a 
pass. Tle most important point urged 
is that the accused did not import, end 
is not shown to have mported, kis wccd 
into Rawalpindi, for he was stopped at 
the octroi post which he had to pass. ‘This 
is correct and the offence, therefore, was 
at best an attempt to import without 
a pass, and althougl this is technically . 
an offence also, if section 4x applies to 
all wood and not merely to wood in wlich 
Government has some right, this offence 
is so extremely technical asto te almost 
non-existent, It is not as clear as it should. 
be from section 4I of the Act, when read 
with section 39, whether timber, in which 
Government has no right whatever, is 
included in the words “timber and otker 
forest produce" as used in section 4:. After 
readirg both sections asd the Chapters 
in which they appear and giving due weight 
to the fact that the words used iu the head- 
notes to both Chapters are the same, while 
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Chapter VII clearly refers to two definite 
classes of timber only and not to all timber, 
I am of opinion that Chapter VIII also 
refers to timber and forest produce as de- 
med in section 3901 the preceding Chap- 
er. 

JI, therefore, accept the application for 
revision and acquit Lal Badshah. The 
fine, if paid, will be refunded. 

Z. K. Appeal accepted. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 

CRIMINAI, CASES NOS. 150 AND I51 OF 1922. 
August I5, 1023. 
Present:—Mr. Pipon, J. C. 
BODHRAJ]-—ACCUSED—APPELLANT 
Versus 


EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 300, 
Exception (1)-—Provecation, sudden and grave 
— Loss of self-conirol— Abnormal temperament— 
Unfaithful mistress-—Demand to allow nose-cutting 
~- Resistance — Palliating circumstances — Court, 
appeal io compassion of—Public interest and sen- 
sational character of case, whether ground for 
bentency. 

It would be a most dafgerous precedent to 
hold that provocation which would undoubtedly 
be neither grave nor sudden enough to deprive 
e en an ordinari y hot-tempered person of self- 
c ntrol may, nevertheless, operate to create an 
exception to section 300, Penal Code, if the 
offender cai. show that, though not insane, 
he has a temperament entirely outside the normal 
corse «f human develop ent. [p. x1o, col. 2.] 

Where an :ccused person armed with a pistol 
and & knife, dealing with a perfectly unarmed 
and helrless woman who is his mistress and 
not his wife and is not found by him in 
any: compromising circumstances or in any act 
which would justify intense resentment, discovers 
during conversation with her that she has gone 
wrong with other lovers, which fact he clearly 
must have anticipate? and which he never could 
hope to avoid and attempts to compel the woman 
to have her nose cut off, any resistance which 
the woman may make to this barbarous 
mutilation would not confer any tight, legal or 
moral, upon the accused to kill her outright and 
does not in any way palliate the offence of mur- 
der, though nose-cutting be a penalty commonly 
inflicted by husbands on unfaithful wives in the 
ri to which the accused belongs. [p.111, cols. 
| «3. l 
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An appeal to the compassion of a Court on 
sentimental grounds has been legitimately allowed 
in some cases but the public interest in a case 
and its sensational character is a ground which 
should be definitely exeluded from consider- 
ation. [p. 111, col, 1) 

Appeal from an orderof the Additional 
Sessions Judge, Peshawer Division, dated 
the 3rd August 1923. 

Messrs. Saaduddin Khan, K. B., and 
Parma Nand, R. S. for the appellant. 

Metha Mangal Satn, Public Prosecutor, 
for the Crown. 


JUDGMENT.— The appellant, Bodhraj, bas 

been convicted upon two charges relating 
to offences committed on thesame day, the 
18th of May 1923, and with but a short 
interval of time between them:— (1) the mur- 
der of Musammat Gauhar Jan; (2) the 
attempted murder of Durga Das. For the 
first offence he has been sentenced to death 
subject to the confirmation ofthis Court 
and for the second to transpottation fer 
life, The trials were separate in the Ses- 
sions Court and the appeals are separate 
but the two Cases are so intimately connect- 
ed that they have been argued sitrulta- 
neously by Counsel and will be convenient- 
ly disposed of by a single order. 

The accused Bodhraj isa Hindu, aged 
24, formerly employed in the Military 
Motor Transport, and subsequently as a 
clauffeur in private service, The 
deceased Musammat Gauhar Jan, was a 
Muhammadan girl aged about 18, who had 
been employed as an Ayah in the service 
of Mr. and Mrs. Dawson of Abbottabad. 
The most remarkable feature ot this case 
is, that the main outline of its circum- ` 
stances is not in issue at all. It has been 
admitted by the defence both that the 
accused, killed Musammat Gauhar Jane 
ani that he attempted to kill Durga Das 
‘on the day in question. There are many 
circumstances also connected with the 
crimes whichare common groind to tle 
prosecution and defence. p 

The following brief outline may be given 
of the facts of the case, eliminating, so jar 
as possible, those fects which are disputed 
Musammat Gauhar Jan. wasa girl of $oose 
character, She had been married to one 
Ali Gauhar, a resident of Bisa Kt, — 
farfrom Abbottabad, bit she had undoubt. 
edly been unfaithful] to her husband. I, 
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may be remerked ip this connection that 
it is distinctly unusual for a Muhammaden 
married woman to take up sefviceas an 
Ayahina European family, as such service 
necessarily implies a considerable interfer- 
ence with the observance, even to a small 
extent, ot customary purdah. Her mother, 
Musanmat Hayetpur, had been employed 
in the service əf  Kezi Mir Ahmad 
Khan, Pleader and Mt nicipal Commissio2- 
et at Peshawar, and the accused was also 
.employed by the same gentleman es a 
chauffeur, A. suggestion has been made, 
and ib is one, which is too obvious !o rz 


sect, that the above fact furaisled an. 


opportunity for an acquaintence between 
the accused and Musammat Xayatnur's 
daughter, This acquaintance eventually 
ripened intoa very Close intimacy. There 
is indeed no doubt that the sccused at 
least was madly in love with tle girl. 
It wofild seem, however, that this intimacy 
had existed only for some 54 months be- 
fore the tragedy. ‘Ihe accused meanwhile 
left the service of Kazi Mir Ahmad Klan, 
and he was ceftainly in Abbottabad wherc 
the girl was employed in the beginnirg oj 
May 1923. He left Abbottabad on the 
oth of May 1923 and went to lus home at 
Jhelum. It was while he was there 
that he was medically examined by Captain 
Rettan Chand Wat, I. M. S., and another 
doctor and was found to be suffering 
from both syphilis and gonoftt:oea. He 
also had a severe stricture of the urinary 
passege festlting irom the letter dis'ase. 
On the 18th oí May 1923 Whick was thefes- 
tival of the Id, he came to Abbottabad 
and hireda motor Carin which to take the 
deceased girl for a drive. He asked tke 
driver of the car to leave him aud the 
girl alone in it, and proceeded to drive it 
himself. He drove the car some iistonce 
{rom Abbottabad to a point beyond Mir- 
pur on the Mansehte Road, and Le and the 
girl then leit the car and proceeded to a 
Tavine at some distance from the road. 
While tue two were in the ravine, some 
conversation took pkce between them 
regarding which we have only the 
statement of the actused himself, What- 


emisse Was the exact nature of this co nver- 


sation. the resi lt® was that the aec sed 
fired three shots at Musammat Gauhat 


Jan with a pistol and then proceeded to 


INDIAN CASES. 


[1923 


inflict twelve wottnds upon her with a long 
knife. The medical exc mination showed tt 
one bullet lodged on the left of her neck, 
another over te spie, and ano! er 
on the le:t side of the back. The woi nds 
caus.d by the kriie included some very 
serious: nd brutelinjuries, The girl's throat 
wes cut down to the vertebrae, and she 
had a stab ia the abdomen which injured 
the stomach and from which omentum 
was protruding. The accused left the girl's 
body in the ravine, re-entered the car and 
drove back to Abbottabal. When te was 
close to the Police Station Le saw Driga 
Das speaking toa friend in the Bazaar 
opposite. He stopped the car and fired 
three shots at Durga Das with the same 
pistol. The pistol was of very small cali- 
bre, and both in the case of Musammat 
Gauhar Jan and Durga Das all the bullets 
lodged in the body without emerging. Der- 
ga Das received a bullet on the left side 
of the neck, and another on the upper part 
of the stomach and another on the left 
buttock. Nore of these proved fatal. 
The accused was immediately disarmed 
and arrested by some Police constables 
who were outside the Thana. He never 
from the outset made any'secret oi tle 
fact that he had not only shot at Durge 
Das, but that he hadalso killed Musammat 
Geuhar Jan, and indeed it was entirely 
on his own showing, that the latter crime 
came to light in the first instance. The 
Police accompanied him to the spot wher: 
they found the body, and there were 
certain witnesses who undoubtedly heard 
the shots and had seen the accused re-enter 
the car. Some of there witnesses were 
clready preparing to report the matter 
to the Police when the Sub-Inspector him- 
self arrived on the scene. No further 
relerence to there ‘witnesses is really re- 
cessary as the'r evidence must be regarded 
as purely formal and has no effect upon the 
decision of the case, As the accused cor- 
tinued to admit his action in full, he was 
placed before Mian Fazeli Raziq, Magis- 
trate cf the Kirst Class in Abbottabad, who 
recorded his confession in the preseribed 
form and in detail. This confession Las 
not been adlbered to in full, though it 
might be said that there is no great di- 
vetgcnce in essential points between it 
and the statement which hs subsequently - 
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made before the Committing Megistrate. 
The Confession is so important that I 
re-produce it here in full:— 

"Y had been in friendship with Musa- 
. mmat Gavhar Jan, deceased, for about four 
months. She setved as an Ayah under 
Mr, Dawson, Forest Engineer, Abb»tabad. 
A few persons Harnam Das, Durga Das, 
wounded, and Ram Lal resident» of Abbot- 
tabad also desired to Fave illicit conrection 
with ber. As Manwa, swecper, acted as 
a go-between for them, therefore she at 
my instance got^im turned out of service, 
Still these persons tried to create connec- 
tion with her through this sweeper, Ac- 
cordingly, on May 5th, 1923, at night time 
while I went tothe bungalow of Mr. Daw- 
sos with a motor car for taking the said 
woman for a drive, I saw all these three 
persons roaming about with clubs and sticks 
in their hands, both on the way as well 
as at the time of stopping motor outside 
the bungalow. On 6th May 1923 we both 
hatched out this plan that in order to es- 
cape disgrace and bad name, she should 
give up service ol Mr. Dawson, and I should 
£o honte for some time, Accordingly, on 
seeing her I left for home on 7th May 1923. 
Before leaving I told her that I would re- 
turn after a month, but I came back to-day 
morning and went t, her house and asked 
her to accompany me for a drive by 
motor car, First we thought of going to 
Dhamtaur, but stbsequently we resolved 
to go towards Mirptr. I took her towards 
Mirpur by m-tor. I left the motor driver 
near Telegraph Office saying that "I have 
with me a female companion." We wen 
near a water course (Nala) further away 
from Mirpur and leaving the motor on the 
roedside we went upside of the Nala. Inthe 
course of convetsation with Musammat 
Gauhar Jan I enquired from heras to whe: 
ther or not she proved false to me and to 
this shereplied that she had run a mistake 
once wher all those three persons satisfied 
her mother and took her (Gauhar Jen) 
in a motor for drive probably on 8th May 
1923. I proposed that she should su ffet 
some penslty for this mistake, but she 
talked in sucha manner that I turned wiatk- 
ful. Eor instance, she said ‘shall I have 
connection with you alone?’ As I was mrch 
inceased at that time, 
she should cut off her nose herself and give 
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it to me, I offered the chhurt (now in 
Court) to her and asked her that I should 
either be peimitted to cut off her nose, 
but she began to offer resistance to me, 
I told her: that if she should oppose me 
I would be obliged to shoot her, There- 
upon she tried toiup away making noise. 
Accordingly, I fired two shots at her with 
the pistul now in Court, but she did not 
fall as a result thereof, Thereafter I ran 
up to hel and inflicted two blows with the 
chhurt in Court vpon her, hitting her in 
the abdomen, and on the neck, She 
consequently died. While trere was still 
life in her, I weat to the motor car and 
drove to Abbottabad, Wtile the motor 


“was stopping there, I saw Durga Das going 


in the Bazaar. I fired at him three pistol 
suots, Asie did not fall down as a result 
of ttose tlree shots, I thorght it useless 
to fiie any mote shots af him. I thea 


went tothe Police Station and related thee 
_whole story and surrendered a chhurz; 


a pistol and 23 loaded cartridges and three 
empty ones tothe Police," When he came 
before the Committing Magistrate, he 
omitted the mention of how the girl bad 
confessed to him that she Lad gone wrong, 
or at least associated with three other lovers 
and he mentioned that he noticed that she 
was wearing a wrist-watch and asked her 
where she had got it from. She replied 
that one of her friends bad given it to her, 
The accused said that he was struck im- 
me diately by the thought that he Lad already 
spent some Rs. 800 on her and that she had, 
nevertheless, been receiving presents from 
other lovers. He was so infuriated that he 
arnourcced his intention of “cu tting off 
her nose. She also got angry, and he 
had no knowledge, he said, of what he did 
alterwards. Xie never Came to himself 
until he found Timself in the lock-up. 

In the Sessions Court the defence was 
set up that the act of the accused 
was covered by section 84, Indian Penal 
Code., and that he was actually infane 
at the time. It was also argued that, in 
any case, he had been deprived of the 
power of 
sudden provocation, and that he was er- 
titled to the benefit of the first Exception 
to section 300, Indian Penal Cede. “The 
assessors found that? the accused was 
guilty of culpable homicide in the case 
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self-control by grave and, 
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of Musaminat Gauhar Jan, and that he 
was not guilty of the attempted murder 
of Durga Das as he had no irtention ia his 
cese, of Causing death, ard that he was, 
at the time, in a stete of uncontrollable 
passion. The second portion of this find- 
ing does not ¢ppear to be very logical, 
but it would seem that the assessors wished 
t) draw a clear distinction between the 
state of accused’s mind on the two separate 
occasions. They believed that, elihough 
deprived of the power of self-control, he 
was notina state of insenity when he kill- 
ed Musammat Gaular Jan, but ttat, 
by the time he ertived back i 1 Abbottabad, 
tis mind was unhinged and that he could 
not be hel 1 responsible at all for the attempt 
upon the life of Durga Das. The Addi- 
tion: 1 Sessions Judge disagreed with both 
these findings. He held that the accused 
at no time was incapable of knowing tle 
.nature of Sither act by reasor of unsour d- 
ness of mind, that the m rder of Mussam- 
mat Gauhar Jan was deliber te and pre 
meditaied and that no exception applied to 
the attempted murder of Durga Das. Be- 
fore me on tle present appeal tle learned 
Counsel for the appellant who has argued 
the case With great ability, has definitely 
abandoned the defence of insanity. He 
does not attempt to deny that an offence 
has been committed by the accused. He 
argues that there wasnokind of premedi- 
tation in “he case; that the accused re- 
ceived from Musammat Gavhar Jan pro 
vocation which tp a man of his abnormal 
character, health, and antecedents did ac 
tually deprive him of the power of self- 
Control; that he is entitled to the benefit 
of first Exception to section 300, and thet 
his crime was one of culpable homicide 
only; and, lastly, that, even admitting that 
the accused was guilty of mutder, there are 
extenuating circumstances which justify 
the imposition of the lesser rather thay 
the extreme penalty of thelaw. In the case 
of the attempted murder of Durga Das, 
the learned Counsel also lays stress upon 
alleged extenuating circumstances. He ar- 
gues thc t the accused knew that Durga Das 
e was the woman Ss paramour; that he tin 
across him by a most unfortunate accidect, 
and that there was, in his case also, en 
entire absence of premeditation. 
. Now, inexamining this defence, the ques. 
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tion of premeditation is clearly of great 
importance. The learned Additional Ses- 
slons Judge would seem to consider that 
the accused had ome to Abbottabad on 
that day withthe express intention of mur- 
dering Musammat Gauher Jan, and that 
he lad brought with him a pistol ¿nd a 
knife for this purpose. The jistol is an 
unlicensed weapon. I am of opinion, 
however, that this portion of the finding 
cannot be supported and this view is not 
contested by the learned Public Prosecutor, 
The fact that the weapon was unlicensed 
really goes for nothing. The accused 
hed been employed iy the Miliary 
Transport in Mesopotamia, and he had been 
allowed to keep ə pistol. He shovld of 
course, Lave surrendered it on Lis dis- 
clitge, but there is nothing in the least 
improbable and nothing really indicative 
of an intention to commit crime in lis 
havirg illegally retained it when in private 
service. The learned Counsel for the appel- 
lant has also laid great s‘ress upon the 
thecry that negctiatiors had been going 
on between the girl’s mother, her husband 
and the accused with a view to the girl 
being divorced in ctder that the accused 
might marry her, It is alleged that the 
husband demanded Rs. 1,100, and that tre 
accused would have been ready t» pay 
this sumas he was £o Consumed with pas- 
sion for the girl that, although she was cf 
a different refigion, he would have allowed 
no obst: cles to stand. in Fis way. Ip 
this connection aletter has been produced 
dared the 14th of May 1923 addressed by 
Musammat Hayatnur tc her son Arsala 
who was employed in Peshawar. It is 
alleged that this letter, though m minally 
addressed to Arsala, was reclly intended 
for the accused. It refers to the ntgo- 
tiations with the husband and also tothe 
fact that some one has ruined the writer 
by throwizg up his service. I have exa- 
mined thisletter very carefully andI am 
of opinion that the letter was certaizly 
intendéd for the accused. It is unnsees- 
sary hereto go into detailsof the various 
reasons which have led me to take this 
view, but I cannot see that the letter 
canbear any other interpretation. One of tha 
mo st important points In theletter is that 


‘the writer asks the retipie,t to come at 


once to Abbottabad if he is well enough 


Vol. 76] 
BODHRAJ 7. EMPEROR, 


to do so. There is nothing tc snow that the 
nominal addresses Arsala was ill, or that he 
. did come to Abbcttabad. It isalleged tl at 
the letter, on receipt by Arsala in Pesha- 
war, was immediately forwarded to the ac- 
cased at Jhelum, and that a Comparison 
of dates will show that he must have left 
Jhelum on receipt of this letter and 1a 
response to the invitation given in it. 

believe this to be correct, and that it was 
Musammat — Hayatnur herself who had 
invited theaccusedto Abbottabad, andthat 
she had invited him-expressly with the real 
or ostansible object of settling up the ques- 
tion of the girl’s divorce. In this Connec- 
tion I must again accept the contention 
of the learned Counsel that Musammat 
Hayatnur has perjured herself in an em 
deavour to show that the accused’s crime 
was premeditated from the outset. I 
do not believe her statement with regard 
to the accused's unexpected arrival in 
Abbottabad and thet portion of it 
which relates to the method by which 


he iiduced Musammat Gauhar Jax 
t) accompany him on the fatal 
motor drive is clearly false. She pretends 


that acertain sweeper Manwa came to her 
house on two occasions during the motn- 
ingana told what is obviously an im- 
possible story of how the girl's em- 
ployers had arranged a motor-car to take 
her to Nawanshahr. She endeavours to 
‘show that when the giri left the house 
to fing this motor, she had not the least 
idee that the accused was to accompany 
her. I must rule out the evidence ia 
this respect altogether. It istrue of course 
that the girl was, at tle time, living with 
her mother in Abbottabad, and was not 
with her employers who were at Thanditani. 
It is, to my mind, perfectly clear that the 
accused went to Musanmat Heyatavr’s 
house to take Musammat Gauhor Jan for 
a drive, and he did so with the entire ¢on- 
sent of both the women, It was, agal, 
a perfectly natural thing for a lover to Join 
his mistrass on the occasion of the Id festival 
and for themtogo rit for a drive together. 
The ict that tle accused himself was a 
trained chauffeur explains very easily the case 
by whick he was able to induce tke original 
driver to let him drive the car in order that 
the lovers might be alone together. All this 
geems perfectly natural. I must hold, 
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therefore, that the accused did not come 
to Abbottabad with the premeditated in- 
tention of murder, and that something 
occurred later. which induced him to take 
the life of his mistress. We do not know, 

except from accused's own statement, 

what actually occurred between the man’ 
and the woman after they had left tbe car, 

but there is an overwhelming presumption. 
that when a man anda women, of the 

loose character which must be assigned to 
both the parties in this case, leave their 

car and proceed together to a ravine, 

the intention of one or both of them must. 
have been sexual intercourse. Of course 
it might beessumed that the accused was 

inducing the women on this pretence to 
accompany him to a secluded spot, but it 
is by; no Means certain that this really 
wes his intention. Very naturally the 

man and the woman who had been on 
intimate terms for some months would 
begin by conversation, and somethings 
clearly occurred during this conversation 
which excited the accused. 


It is very material in this case to form 
a correct estimate of the accused’s charact- 
er. Great stress is laid by his Counsel 
on the evidence of Captain R. C. Wet and 
another doctor, who have been produced 
in defence, showing the complication of 
venereal diseases from which the accused 
was suffering, and showing also that he 
was a man of extremely violent disposition. 
An inc dent is referred to 1n which he lost 
almost complete control of himself on the 
very slightest provocation. There can be no 
doubt, again, that a complication oí diseases 
of this nature does have a very serious 
effect upon the temper and mental outlook. 
It isa question 3s tothe extent to which 
they affect the legal question of whether 
the provocation is severe and sudden enough 
to deprive the person of self-control. Leav- 
ing aside this question for a moment, we, 
have tweaccounts of how the accused's 
anger became so suddenly inflamed. One 
was that tbe girl admitted to him that, 'du- 
ting his absence, she had gone wrong with 
othet lovers: another was that he was 
aroused toa sudden access of fury by see- 
ing her wear a wrist-watch which he knew 
that she could not have afforded to buy 
herself and which must necessarfly be the 
gift of a lover. It dyes not seem to me 
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very material which of these two explana- 


tions is the true one. Infact,there isevery 
probability that the accused was endea- 
Vouring ou both occasions togive a perfect- 
ly true account of the affair. It is very 
easy to conceive that the conversation 
went from one point to another. He 
may have noticed, in the first instance, that 
She was wearing a new watch and his sus- 
picions may have been suddenly aroused. 
He may have gone on from this to 
press her more strictly on the question 
of her jlovers, and she may have admitted 
that she had gone worng with them. In- 
deed, I am prepared to take the explamition 
most fivourable to the accused which is 
thet the girl insulted him by saying that 
she was not yel his wife, andthat he had 
no exclusive right to claim her favours. His 
Counsel argues that he was inthe position of 
amanwho was just aboutto be married to 
the woman, and that he had every right to 
expect and even to anticipate that, 
whatever love affairs she might have had 
before, she would now give them up in his 
favour. This last portion of the argument 
1 cannot entitely accept. It is perfectly 
clear from the original confession of the 
accused that he knew perfectly well that 
the girl had other lovers, and he could 
hardly expect very much froma woman 
of that character. Tne question which 
I have to decide in the first instance is, 
whether the contention can be accepted 
that the accused was actually deprived 
of self-coatrol by grave and sudden provo- 
cation. The learned Counsel admits 
that the provocation given would not 
have been grave or sudden enough to 
entitle a perfectly normal person to the 
benefit of this Exception. He argues that 
the accused was nota normal person and 
that his previous medical history shows 
that hs was a man to whom provocation 
would be accentuated in an abnormal 
degree. He points to the extreme passion 
which the accused had for the girl and to 
the Mental attitude of a man in this condi- 
tion accentuated by a complication of vene- 
teal diseases. I am, however, unable to 
accept the theory that abnormal tempera- 
ement cen be.pleaded beyond a certain 
limit. We are  undoubtediy confronted 
with one gf the most difficult questions 
which can arise in interpreting the law of 
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murder, Itis a well-known fact that judi- 
cial authority bas varied in this respect 
in many countries. Courts in England 
have never accepted the plea of abnormal ` 
temperament to the extent which has been 
allowed in, e. g., America or France. It 
may be conceded that varidtions in tempera- 
ment may be allowed for, but Iam unable 
to accept the extreme view that a man 
of debased character due to venereal 
disease can plead a privilege which is 
denied toa person of exceptional but not 
unnatural violence of temper. It appears 
tome that some distinction at least must 
be drawn between the violence in temper- 
ament to be observed in normal human 
beings ani the access of violence to which 
an abnormal man may be prone, though 
his mental attitude is nevertheless entire- 
ly removed from insanity. It would be 
a most dangerous precedent to hold that 
provocation which would undoubtedly be 
neither grave nor sudden enough to đe- 
prive ‘even an ordinarily hot-tempered 
person of self control may, nevertheless, 
operate to create an exception to section 
300, Indian Penal Code, if the offender can 
Show that, though not insane, he has 4 
temperament entirely outside the normal 
course of human development. It is, as 
pointed out in the Explanaton to the first 
Exception to section 300, a question of fact 
as to whether the provocation was gtave 
aid sudden enough to preve.t the offence 
from amounting to murder. I am un- 
able to find in the present case that the 
accused, on his own showing and in accord- 
ance with ile statements which he undoubt- 
edly made of his own free will, ever received 
provocation grave and sudden enough to 
deprive him of the power of self-control. 
The learned Counsel for the appellant, 
however, presses even more strongly the 
argument that there are, in this case, at 
least extenuating circumstances sufficient 
to warrant the imposition of the lesser 
penalty for murder. He has remarked 
incidentally upon the sensational nature 
of the present case and of the Interest which 
has been taken. init by the public. He 
urges that the assessors are really voicing 
public opinion in endeavouring to Minimize 
theculpability of the accused. Herefers me 
to the principle laid down by many Jurists 
that punishments should be in accord- 
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ance with the sentiments of the comtnunity. 
He has alluded to the well known English 
case usually known as “the True case” 
which, he argues, is very parallel to that 
with which we are now dealing. This 
argument appears to me to be unsouud. 
Public sympathy with an offender in such 
cases is not really due to any just or reason- 
able appreciation of the criminality of his 
act, but very largely io a certain morbid 
interestin a sensational e. ffair, Further, the 
precedent to which the learned Counsel 
has alluded would be authority rather 
for the exercise of the Royal prerogative 
of mercy than for any action by a Court 
of Justice. He refers very naturally to the 
fact that while in Englend the death 
penalty is the only one prescribed for mur- 
der, Courts have been given a special discre- 
tion in Indii. This discretion is to be 
exercised in a judicial capacity. Appeals 
to the compassion of a Court on sentiment- 
al grounds have certainly been legitimately 
allowed but the pubücinterest in « case and 
its sensational character isa ground which 
should be definitely excluded from con- 
sideration.’ It must be remembered in the 
present . case that the sccused was no 
mere boy, that he wasermed with a pistol 
anda knife, and thai he was dealing with 
a perfectly unarmed and helpless woman. 
He was not that «woman's husband, and he 
did not find her at the time in any com- 
promising circumstances or im any act 
which would justify intense resentment, 
He discovered during conversation that 
she had gone wrong with other levers, 
but it was afact that heclearly must have 
anticipated and which he never could 
hope toavoid. He attempted to compel 
the woman, on his own showing, to have 
her nose cut off. This, of course, isa penalty 


well know; in the North-West Frontier ' 


Province inflicted by husbands upon un- 
faithful wives. It can hardly be said that 
any resistance .which the woman may 
have made to this barbarous mutilation 
conferred any right, legal or moral, upon 
the accused to kill her outright, and that by 
the most determined aud brutal methods. 
He not only shot her three times, but he 
followed this up by a murderous assault 
upon her with a knife. All this, no doubt, 
shows the access of furv under which accused 
- Was sufiering, but I am unable to see that 
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it pafliates his crime. I can : 
gard tbe accused, as I have alre: 
when considering the question of | 
to benefit by grave and sudden pro 
asa person entitled to such benefit : 
of ordinary hot temper would bc 
to. His appeal for leniency rea 
upon the proof of an abnormal and 
character. I am unable to conc 
this is < valid ground for leniency 
sider that the extreme sentence is 
one Which can be justifiably im 
the present case, and I confirm 
viction and sentence of death aj 
the appeal. 

The appeal against the convic 
sentence in respect of the a 
murder of Durga Das does not 
much further consideration. "I 
that can be urged for the accuser 
he was ina state of wild excitem 
the murder of Musammat Gau 
that his meeting with Durga Da: 
cidental, and that he knew tha 
het paramour. None of these circu 
are sufficient to reduce the crime | 
of attempted murder to any lesse 
The sentence of transportalon fi 
this case appears to me justified. 
this conviction and sentence a 
reject the appeel. 

M. D. J, & N. H, Appeal i 


UPPER BURMA JUDICI 
COMMISSIONER’S COUR! 
CRIMÎNAL MISCELLANEOUS N 
OF 1922. 
November 30, 1922. 
Present:— Mr. MacColl, A. J 
MAUNG—APPLICANT 
VE'SUS 
MANG TOM—OpposirE Pa 
Criminal Procedure Code (Act V of 
439, 488 — Chin Hils Regulaion (| 
ss. 4, 12 (1), applicability of—M aintena: 
ings by Chin woman against Burmese 


Revision, power of—~Proceedings, whe 
nature. 


“Ita 
MAUNG V, MANG TOM, 


The words “so far as regards persons other 
than Chius" in section 4 (1) of the Chin Hills 
Regulation, must be construed as meaning "'so 
far as regards liabilities imposed by law on 
persons other than Chins.” 

. Clause (1) of section 4 of the Chin Hills 
Regulation is qualified by clauses (4) and (5) of 
the section. 

Although the failure on the part of a father 
to maintain a child is not a criminal offence, 
an application under section 488 of the Criminal 
Procedure Code cannot be regarded asa proceed- 
ing of a civil nature within: the meaning of 
section 12 (r) of the Chin Hills Regulation. 


The High Court has, therefore, jurisdiction 
to revise an order passed in a proceeding under 
section 488 of the Criminal Procedure Code 
instituted by a Chin woman againsta Burmese 
Husband, 

Jhabroo v. King-Emperor, 1 U. B. R. (1897-01) 
8, referred to, . 

Mr. San Wa, for the applicant. 

Mr. H. M. Lutters, for the Crowa. 

JUDGMANT.— [he respondent is a Chiu 
woman. She applied to the Head-quarters 
Magistrate oteFalam under section 48I oi 
the Criminal Procedure Code praying that 
the applicant, who is a Burman, might 
be ordered to pay Mməintenance for her 
‘eiild. The application was dismissed. She 
“then applied for revision to the District 
Magistrate of the Chin Hills who ior- 
warded the application and the proceed- 
ings to the Commissioner of . Sagaing 
Division, as the High Court for the Chin 
Hills, requesting him to call for the case 
ia revision as it was impossible for the 
respondent to eppecr before him. The 
learned Sessions Judge held that he was 
not the High Court as far as non-Chins 
were concerned and sent the case to 
this Court for orders, recommending that 
| a further enquiry be mode. The originel 
respondent, Maung, has applied to this 
Court for revision of this order. The 
firs: point which calls for consideration is, 
whether this Court has any qurisdiction 
and the applicant’s Counsel and Mr. 
Lutter fot tae Crown were asked to argue 
this point and Maung San .Wa has cited 
Jhabyoo v.  King-Emperor (X) in which it 
was field that, undér section 4 of the 
Chin Hills Regulation, ttelaw asregards 

ersons other than Chins in the Chin 
"Tus was that in force in Upper Burma 
exclusive of the’ town of Mandalay and 


ee that, therefore, the Court of the Judicial . 
aoe : * 


(i) i U; B, R: (1897-01) 8; 
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Commissioner was the High Court. That 
case does not help. Jhabroy was presum- 
ably an Indian. The questionis what law 
is to be applied where oae party is a 
Chin end the othera non-Chin. Mr. Lutter 
argues that as the respondent. the original 
applicant, was a Chin the law applicable 
is the law applicable to Chins and that, 
therefore, tle Local Government is the 
High Court. He has overlooked Political 
Department Notification No. x4, dated the 
31st May I92r, by whichthe Local Govern- 
ment delegated its power under section ` 
Io ofthe Regulation to the Commissioner -of 
the Sagaing Division. 'The same argu- 
ment, however, might be applied the 
other way and it might be said that, 
aS the applicent, theoriginal respondent, 


. is a Chin thls Court is the High Court. Asa 


matter offact,ifthe Commissioner of: Sa- 
gaing Division be the High. Court, for the 
purpose of this -case, the respondent 
has no remedy at all, becuse Chapter 
XXXVI of the Criminal’ Procedure Code 
has not been applied to Chins. Section 
I2 of the Chin Hills Regulation provides 
for the case of a proceeding -of a civil 
nature between parties, of whom one is 
a Chin and the other a non-Chin, ‘but 
although the failure on the part ol a 


.falher to maintain his child is nota 


criminal offence, I do not think that’ an 
application under section 488 of : the 
Criminal Procedure’ Code can be held 


- to bea proceeding of a civil nature within 


the meaning of section 12, clause“ (x) of 


. the Chin Hills Regulation. 


I think the words “so far as regards 
persons other than Chins’ in‘section' 4, 
sub-section (1), of the Regulation must be. 
construed as meaning "so far as regards 
liabilities imposed by law on persons 
other than Chins” and that this -sub- 
section is qualified by sub-sections (4) 
and (5). I hold, therefore, that this Court 
has jurisdiction in tke case now belore it 
and the application will be heard on the 
merits. i kah 

Z.E. NN 

Order accordingly. 


* 

(| 
» 
‘ 


» 
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JAIBHADAR JHA v. MATUKDHARI JEA. 


PATNA HIGH COURT. . 
Civit, REVISION NO. 4II OF 1922. 
- April r7, 1923. | 
Present — Mx. Justice Das and Mr. Justice 
M icpaerson. 
JAIBHADAR JHA--PETITIONER 
UEYS US 
MATUKDHARI JHA—OppositeE Party. 
Civil Procedure Code ( Act V of 1908), O. X X I, 
y. 84-— Auction-sale —Procedure—Sale, when com- 
plete—Sale—Nazir, position of. 
An auction-sale should be conducted in the 


“ immediate presence of the presiding officer. and 


where that is not possible, in another place 
within the Conrt premises to be selected by the 
presiding officer. [p. 114, col. 2.] 

The function of the Nazir or other officer 
appointed by the Court to conduct an auction 
is of a ministerial character: if he conducts it 
in presence of the presiding officer, the latter is 
still in direct charge of it, forthwith declares 
under O. XXI,r. 84 of the Civil Procedure 
Code, who the purchaser is and signs the 
formal order, and the sale is not complete 
until the declaration has been made and the 
order is signed. Equally when the auction is 
{for reasons .of convenience) not held in his 
presence, the presiding officer is still in charge 
of it, and the officer conducting the sale is in 
mo more responsible position than if he were 
conducting it in presence of the presiding officer. 
That the sale may be completed not only the 
order of the presiding officer to close the 
bidding, but. also his order under O. XXI, 
1. 84 formally accepting the bid and declar- 
ing the purchaser is requited exactly as in 
sale proceedings conducted in his presence. [p. 
I15, col, r, 

Until a bid has been accepted it is only an 
offer and there is no sale, such a case it 
is open to the Court to resume the auction. [p. 
115, col, 2.) s ; a 

Civil revision from an order of the Munsit, 
First Court, Madhubani, dated the 16th 
November 1922, in Execution Case No. 
JII of 1922. 


Mr. Murarı Prasad, for the Petitioner. 
Mr. L. K. Jha, for the Opposite Party. 


JUDGMENT. 

Macpherson, J.—'lne circumstances in 
which we are asked to interfere in revision 
in this case, hardly admit of any dispute. 
A rawatt holding was put up to auction 
on the 15th November 1922, under the 
orders of tne Munsif of Maduubani. Tue 
sale was conducted by the Nazir of tue 
Court, who is tue officer of the Court de- 
signated under O. XXI, r. 65 of the Code 
of Civil Procedure, and the High Court 
General Rules and Circular Orders, but not 
in presence of the Court, "Ine Bid-sheet, 
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the entries in which are in the handwriting 
of tie Nazir, snows that the decree-holder 
bid Rs, 188, one Babunandan Rs. 189 
tne petitioner Jaibhadir Jna Rs. 200. 
Bibunandan Rs. 215 and tbe petitioner 
Rs. 220. The Nazir sent the Bid-sheet in 
accordance with practice to the Munsif 
who wrote "Close against the last offer 
and signed the order. Tlie petitioner there- 
after, purporting to act under O. XXI, 
r. 84, Civil Procedure Code, paid in by 
chalan to tne officer conducting tie sale 
a deposit of one-fourtu cf Rs. 220. After 
the Court had risen for the day, certain 
persons, including the opposite party, ap- 
proacued tue Munsif and represented that 
they had been waiting tlle whole day to 
bid and tnat no public auction had taken 
place. ‘ue learned Miunsif informed them 
that he had not signed the order ‘‘knock- 
iny down the sale” and would consider 
their representation next day. On tke 
following day when the Munsif took his 
seat in his private camber, order No. 3 
in t.e order-s,,.eet dated tne 15th Novem ber, 
was put up before him for signature by the 
execution clerk, and it is as tollows: ‘‘ Sale 
held. One Jaibhadar Jha purchased the 
properly at Rs. 220 and deposited the 
earnest-money to-day: Vide chalan No. 
1134. ‘Ine purckaseríto deposit the balance 
of the purchase-money in time. Put up 
on Ist December, 1922.” ‘The Munsif 
initialled this order. He was then about 
to sign the following order on the Bid-sheet 
which had been written and sent by the 
Nazir: ‘‘Sale knocked down in favour 
of Jaibhadar Jha son of Sone Lal Jha, 
Bhatsiwar Parana, Bachow, for Rs. 220 
only. : 
Munsií 

15th November 1922.’ 
and which should have been put forsignature . 
before the order on the order-sLeet, when 
he realized that tLe case must be that 
regarding which certain persons had ap- 
proacLed rim on the previous day. He 
then made enquiries from tlem and trom 
his office, As a result, Le struck “out Lis 
incomplete signature on tle Bid-s|eet and 
cut iis initials to Order No. 3 on te order- 
sheet. On the Bid-sheet he wrote: ‘‘ Some 
of the intending purchasers represent that 


J 


the sale took place in their ignorance, wi:ileum 


they were ready to bid for*hign amount. 
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In the interest of the judgment-debtor 
tie property is put to sále again, " and 
signed and dated this order the 15th for 
Ioth—the figure is not clear) November. 
In tne order-sheet ie wrote: '' Before the 
sale was knocked aown, some of the intending 
purchasers represented to me that sale 
took placein tueirignorance while they were 
ready with their money to bid at the sales 
As the sale appears to me to have been 
conducted in haphazard way, in the interest 
of tie judgment-debtor tre property is 
put to sale again.” He affixed no date 
to this order though Order No. 4 in the 
order-sueet which is in the hand-wriling 
of tre clerk is dated the 15th and is ‘‘ Put 
ap for sale to-morrow as there is no time 
to-day." Order No. 5, dated ine x6th 
November is, ‘‘ One Radhakant Jha and 
others file a petition stating that the decree- 
holder wants to get tne property sold 
secretly and praying that tje sale be held 
in the presenge of tueir Pleader. Let the 
Sale be Leld “as prayed for.” 

yae auction was accordingly resumed 
„on tue same day in tue presence of the 
Munsif himself, Rs. 220 being the starting 
point Tue petitioner appears to have 
been present but xe did not interpase. 
TLe first bid of tue day was Rs. 420 and it 
came from Matukduari Jha, the present 
Opposite party. There was a spirited con- 
test and eventually against Matukdhari 
Jha’s final bid of Rs. 1,075, the. Munsif 
wrote and signed the order “ Closed”, 
and later affixed his full signature to the 
order endorsed by the Nazir on the Bid- 
sheet: “Sale knocked down in favour 
of Matukdhari Jla, son ot Sonelal Jna, of 
Bhawanipur, Pargana Hati, for Rs. 1,075 
only,’’ and also “after the opposite party 
had made the deposit required under O. 
XXI, r. 84—0nthe order-sheet of the case 
to an order in the same terms as Order 
No. 3 quoted above. On the 6th December, 
both. the opposite party and the petitioner 
deposited the balance of the purchase, 
money. As regards the latter, the Munsif 
recorded the order ‘‘ One Jaibhadar Jha 
in whose favour the sale was noi knocked 
.down, has deposited the balance of pur- 
chase-money. He is directed to take back 
his money.” 
wyet confirmed the sale, as proceedinps' 
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to the date fixed for the confirmation of 
the sale. 

In the view of the learned Munsif there 
had been no sale to the present petitioner. 
By bis order “Close” he merely meant 
the officer conducting the sale to stop the 
auction and put up tor the Court’s signature 
tne order knocking down the property - 
and declaring tie purcuaser under O. KAI, 
r. 84. ‘The saie in his view wouid be com- 
pleted only eiter the Court’s signature 
was Obtained. The passing of vhe chalan 
for the earnest-money was done erroneously 
by tue Sarishtadar in anticipation of the 
Munsif's acceptance of the highest bid 
which would Lave been forti:coming in 
ordinary cases and would have denoted 
ine completion ot the sale. 

Tnere are no materiais before ts upon 


-whicu it is possible to determine wi.ether 


on tLe i5tp Ncvember, the Nazir cox- 
ducted the aucticn in a hole and-corner 
jashion, The rule laid down. by the Higi. 
Court, which is also in’ accordance with 
long-standing practice, is, tuat tLe auction 
should be conducted in tle immediate 
presence of the presiding officer, und where 
that 15 not possible, in anotLer place within 
tne Court premises to be selected by tle 
presiding officer. No application was made 
under O. XXI, r. 9. ‘the only point 
for determination, therefore, is, whether 
there wasa sale to the petitioner onthe 15th. 
If there was, the Munsif, as is obvious 
and as indeed is admitted, acted without 
jurisdiction in resuming the auction on tLe 
following day and, purporting to seli the 
property to the opposite party. 

Mr. Murari Prasad on behalf of the peti- 
-tioner contends that, in the circumstances, 
the sale to his client was complete and he 
should be cunsidered to Lave been declared 
the purchaser of the immoveable property 
.within the meaning of O. XXI, r. 84. He 
.claims that the word “Close” written by 
the Munsif showed that the Court had 
accepted bid and that the order ‘‘ Knocked 
down..to, eic." was, in the circumstances, 
superfluous, being merely a record oí tLe 
fact of sale such us wes also entered in the 
order-sheei. Stress is laid on ike allegation 
that an order to tle prejudice of the peti- 
tioner was made without hearing hin.. 

This contention. is, in my judgment, 


| br 
were stayed by order of this Court ptios ik, not well founded: The petitioner who, as 


Vol. 76] 


appears from the affidavit of the opposite 
party, was present in Court on the r6th 
when the auction was resumed, made uo 
protest though ihe opportunity presented 
. itsalf, and it is not unreasonable to infer 
thit he also understood that the sale was 
not complete." The contention, moreover, 
takes no account of the distinction which 
has on several occasions been pointed out 
. in this Cour: between the function of the 
presiding officer in connection with a Civil 
Corrt sale and tue function of the officer 
wac conducts tie sie. "Tue sale is held 
by the Court. Thus, in Jagdhari Rat v. 
Langat Gope (1) the sales were not set 
aside inasmuc: as they Lad, it was found, 
been completed, the bids having been 
accepted by the Court (and not only by the 
Nazir) and tke purchaser having been 
declared, In fact, the function of tle 
-Nazir or other officer appointed by the 
Court to conduct the auction is of a minis- 
terial caaracter: if he conducts it in 
presence of the presiding officer,tne latter 
is still in direct charge of it, forthwith 
declares under O. XXI, r. 84, who the 
purchaser is and signs the formal order 
(as in fact happened on the 16th November 
. in this case,) and the sale is not complete 
until the declaration has been made and the 
order signed. Equally, when the auction 
is (for reasous of convenience) not held 
in his presence, the presiding officer is still 
incharge of it, and the officer conducting 
the sale is in no more responsible position 
than if be were conducting it in presence 
of the presiding officer: that the sale may 
be completed, not only the.order of the 
presiding officer to close the biddirg, but 
also his order under O. XXI, r. 84, formally 
accepting the bid and declaring tke pur- 
chaser is required, exactly as in sale pro- 
ceedings conducted in his presence. In 
really efficient proceedings, the officer con- 
ducting the sale puts up the formal order 
under r. 48 for signature expeditiously and 
certainly before tne presiding officer rises 
for t1e diy, and tae presiding officer. before 
signing tae order enquires from the persons 
present in Court whether there is any 
advance onthe highest bid given to the 
Nazir. In the case beforeus the proceedings 
were somewhat casual both on the-part 
Y Ind. Cas..676; 4 P. L, T. 495: (1923) -A. I, 
r (ee) 572. qus to" ee 
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of the officer conducting the sale, who did not 
put up the order terminating the sale and 
yet in anticipation of it erroneously accept- 
ed from the highest bidder the deposit 
required from a declared purchaser, and 
on the part of the Court which rose before 
the proceedings in connection with the sale 
had been concluded. Nevertheless, it is 
manifest that there was no sale to the peti- 
tioner since, until a bid has been accepted, 
itis only an offer and there is no sale; in such 
a case it is open to the Court to resume 
tae auction. That is what occurred in the 
present instance. As there was no sale 
to the petitioner the Court did not act 
without jurisdiction in declaring the op- 
posite party to be the auction-purchaser 
and there is no reason, so far at least as 
the petitioner is concerned, why the sie 
to the opposite party should not be com- 
firmed. 

Accordingly, the application fails and ds 
dismisssed with costs. Hearing fee two 
gold mohurs, 

Das, J.—I agre, 

ZÉ.: Application dismissed. 


BOMBAY HIGH COURT. 

. SECOND Crv 1, APPEAL NO. 48 OF 1921. 
August 29, 1922. 
Present:—Sit Laliubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Crump. 

ATAPPA JAKAPPA KOCHCHERI 
AND OTHERS— PLAINTIFFS NOs. I TOS 
— ÁPPELLANTS 
VerSUS 
ANNAPPA BASAPPA PATIL AND OPHERS 
— DEFENDANTS NOS.'1 TOO 
AND 8 TO 1o—— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. 1, Art. 85 
Mutual, open and current account, whal ts. 
In determining whether an account is mutual, 


open and current within the meauing of Arg. 85 
of Schedule Ito the Limitation Act, the test is, 


. what was the nature of the dealings between the 


parties. Ifthe dealings aresuch that tne balance 
might have been in favour of either party, that 


will suffice to treat the account as one under 9 


Art. 85. It is not essential that the balance 
should in fact have been in favour of one party at 
some stage., [p. 118, col. a.] . 

Per Cramp, J. —The words '' where there have 
been reciprocal demands between the pasties” im 
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Art. 85 of Schedule I to the Limitation Act mean 
that the nature of the accounts is such as to 
create reciprocal demands, and do not postulate 
that there should have been reciprocal demands in 
fact, [p. 119, Col. 1.] 


Second appeal against the decision of 
the Assistant judge, Belgaum, confirm- 
ing a decree passed by the Subordinate 
Judge at Belgaum, 
awit. Nilkanth Atmaram, for the Appellants, 
jar, 4. G. Desat, for the Respondents, 


` . JUDGMENT. 

Shah, Actg. C. J.—The facts which have 
given rise to this appeal are briefly these, 
The plairtiffÍ8 sued to recover Rs. 2,000 
or such other sum as may be found dus 
on the accounts between them and tpe 
defendarts, alleging that the plaintiffs 
had dealings with the defendants extending 
over a long period commencing in the 
year 1897. «Defendarts Nos. I to xz formed 
‘a joint famiy ard had tgeir business at 
Belgaum, All the defendants, except de- 
fendants Nos. 3, 4 and 6, adm.tted the 
plaintiffs’ ciaim, but the defendarts Nos. 3, 
4 and 6 contended that the piairtiff’s claim 
was ovt of time, It appears from the 
plaint that the date of the cause of action 
was first stated as follows:—‘‘On rst July 
I916 when the. Receiver refused to 
pay us off or in July 1917 when the de- 
fendants’ shop was closed or in November 
1016, 4. e., at the end of the commercial 
year." But apparently this was scored 
out and by ar amendment the following 
was substituted forit: “from saoth October 
1897 on respective dates on which the deal- 
ings were effected.” ‘There was also ap 
‘amendment in paragraph 6 of the plaint, 
wherein it is stated: — "In the said shop 
at the end of every year, the balance has 
been Shown in the name of the seid Anapa. 
This has been done up to 18th July 1917 
and this suit is brought within three years 
from this date, and in tne former suit it has 
been admitted by Anappa Basapa and Bhai- 
rapa Basapa that it is an amount of de- 
posit and that interest has been paid from 
time to time, Therefore the plaintiffs’ 
suit is not barred by limitation. Though 
interest was'not paid off every three years 
it was show» as balance every year, end 
also because it was en amount of deposit, 
the suit is pot barred by limitation," 
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I may also meniion that in the part ton 
suit reat.og to the ute: Gantos” jam .y, 
the present p.a.nt.fls were juirca as part. es, 
and because sume ul the aelenaants objected 
to the Receiver who was appu.nica ip 
thet suit paying the amo, pt now in ques- 
tion, the present suit was füed by the 
plaintifs. 

The only question of importance between 
the parties was one of limitetion. ‘The 
Tria] Court decided against the plaintiffs 
on the ground that these were not deposits 
but loans, ard it held that the mere book 
entry of interest from year to year would 
not bring the case within the scope of Sec- 
tion 20 əf the Indian Ismitetion Act, 
‘Therefore, it decided t» allow only tkose 
items t» the plaintiffs which were admuttec- 
ly within three years prior to the gate 
of the suit deductirg those payments wLich 
were made within that period, treating 
the current account as really beginn:rg 
at that stage. The debit and creat items 
prior t three years before the sut were 
left out of consideration. On that footing 
a decree wes passed in favour of ihe piaini- 
iffs for Rs. 276 with interest at 9 per 
cent, 

The plaintiffs appealed to the District 
Court, and the learned Assistant Judge 
who heard the appeal affirmed that de- 
cision.- It apperrs from the judgment 
that the principal point argued before 
the lower Asppeuate Court was whether 
these payments were in the nature of de- 
posts or were loans ip respect of which 
the suit woula have to be filea within three 
years from the respective detes. Though 
the learned Judge was satisfied that there 
was Mutual and current accourt between 
the parties, he helr that these were to be 
treated as advances made irom time to 
time, end that only those items were re- 
coverable which were within three years. 
The learned Judge adopted tbe same me- 
thod .of determuning the amount Que on 
that basis as the Trl Court and accepted 
the copciusion 5i that Court, 


The plaiptiffs have preferred this second 
appeal and it is coptenaed on their behalf, 
that the lower Courts ere wrong in, their 
view as to the point of limntation. The 
appeal is sought to be supported on three 


grounds relatipg to the question of limita, 
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tion, and it is a singular circumstance 
in the case that all the three grounds are 
raised practically for the first time in this 
Court, The grounds upon which limita- 
tion was sought to be saved in the lower 
Courts have practically been given up, 
and we heve to consider the points urged 
in support of the appeal now.  Pirst, it is 
urged that the account is a mutual, open 
and current account evidencing reciprocal 
demands between the parties, and that 
Art. 85 >f the Indian Limitation Act 
epplies. Secondly, it is urged that these 
accounts have been all written by one of 
the other of the defendants or by a clerk 
who was in their employ, and that limi- 
tation is saved under section 20 of the 
act. Third'y, it is urged that, even tak ng 
the view that these advances are to be 
taken as loans from time to time, the 
paymerts made within three years must 
be taken to satisfy the earlier advances, 
even though they may have been time- 
barred, 4. e. the appropriation  shoild 
be made in accordance with the provisions 
3f section 61 rf the Indian Contract Act, 
and that, in that view of the matter, a much 
larger sum thap the sum allowed by the 
lower Courts would be found duc. 

As regards the second f these points, 
I may state at oncethatit is a new point; 
and it appears from the judgment 
of the lower Court, and from' paragraph 6 
of the p'aipt, that the ground as to pert 
payments of the principal appearing in 
the handwriting of the debtor was not 
vrged in that Court, The Trial Court 
om'tted to consider that aspect of the 
case on, that ground. The consideration 
of that point would necessarily involve 
tie determination of the question of fact as 
to when of these items were written by 
the debtors themselves or by their Munim, 
and in the case of entries made by the 
Munim, as-to whether he wes their agent 
duly authorized in that behalf as re- 
quired by section 20 of the Indian Limi- 
tatior Act. In view of the fact that, though 
the p'aintiffs had the opportu nity of amend- 
ing the plaint, they omitted to raise this 
particular point, I do not think that that 
ground could be allowed at this stege, 

As regards the third point, it seems 
to me that there is really no answer to it 
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on the part of the  respordents, The 
lower Courts are clearly in error in treating 
the account as beginning practically at 
the date from which the advances are treat- 
ed as being within time, It is & rupning 
account, and there is no reason why the 
payments within three years should not 
be treated as appropriated to the satisfac- 
tion of the earlier advances, even though 
these advances may be time-barred at 
the date of the suit orat the date of the 
part payment, The amount which would 


‘be found due to the plaintiffs on this basis 


is in dispute, but having regard to the 
view which we take of the first point, which 


‘ I shall presently deal with, it is not peces- 


sary to pursue this point any further. 

The first point isreally the most important 
point, and by no means easy of decision. 
It is quite clear to my mind that the ques- 
tion about Art. 85 of the Ind‘an Limi- 
tation Act was not realized by the plaintiffs 
in either of the Courts below, and certain- 
ly was not put before the Courts for their 
consideration. It is, however, open to 
the plaintiffs to rely upon Art. 85, for the 
very nature of the accounts would show 
that that is the proper Article to apply. 
The lower Appellate Covrt has expressed 
the opinion that the account between 
the parties was Mutual and current, Under 
Art. 85, what we have to consider is 
whether the account between the parties 
was mutuel, open and current indcating 
reciprocal demands between the parties, 
The account is in the name of Annappa 
Balapa, now represented by the present 
plaintifis, The account commenced in 
the year 1897, and has been since that 
date an open and crrrent accor nt between 
the parties up to the year 1916. ‘The 
present suit was fited on the 20th March 
10918, and is clearly within three years 
from the close of the year in which the 
last item appearing in this account is to 
be found. The whole question is, whether 
the accounts kept from year to yeer indi- 
cate a mutual open and current account 
where there have been reciproca! demands 
between the parties. ' : 

It has been urged by Mr. Nilkepth in 
support of his argumept thet in view of 
the decision in Madhav v." Jairam (x) it is 


(r) 63 Ind, Cas. 950; 23 Dom. In R. 510. 
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sufficient if the accou ntis mutual, open and : 


current and that there is no need to prove 
reciprocal demands. Iam, however, unable 
to accept this reading of the decision in 
Madhav v. Jairam (x). ‘The Article itself 
requires that the account should be one 
in which there have been reciprocal de 
mands between the parties, The nature 
of the account in that case satisfied that 
requirement of the Article, and the observa- 
tionsin that case must be read with refer- 
ence to the facts in that case. If those 
observations are to be read in the sense 
in which Mr. Nilkanth has asked us to 
read them, I do not think that they would 
‘be in accordance with the terms of the 
Article; ard, speaking for myself, I do not 
think that it was meant that the require- 


ments ‘of the Article could be dispensed: 


“with. Such result could not have been 
iftended. The difference appears more in 
the language used than in the meaning 
indicated. Mutual dealings such as are 
referred to in section 8 of Act XIV of 1859, 
would ordinarily indicate a mutual, open 
and current account where there have 
been reciprocal demands. I shall not 
attempt in the present case to define as 
to what would constitute a mutral, open 
and current account ind'cating reciprocal 
demands. Hor the purposes of this case 
it is pot necessary to do so. Speaking 
with reference to the accounts we have 
in this case, and they are all accounts in 
the books of the defendants, they indi- 
cate a mutual, open and current account 
and the only qu estion is whether they 
indicate reciprocal demands between the 
parties. One has only to go through the 
e ccounts to fine that they are kept from 
year to year extending overeà period of 
twenty years in which the balances have 
been drawn every year I egularly, but no 
formal adjustment has been made at 
anytime between the parties, The debits 
and credits are numerous, and it is not 

ossible to contend in the present case 
for the respondents that all the credits, 
ef e., the payments by the defendants to 
the plaintiffs, are mere part pay ments of the 
advances already made. There were dea]. 
between the parties, the plaintiffs 


er Bel 
residing ata piace near Deijgaum and the 
defendants doing bu sinessat Belgaum, 
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This was really a busipessaccount on either 
side and clearly there were reciprccal de- 
mands. Ir my opinion, the accounts in 
the presént case ranging over nearly twenty 
years Clearly show that there wasa mutcval, 
oper and currentaccount indicating reci- 
procal demands between the parties, There- 
fore, the plaintiffs’ suitis within time. 

It is urged by Mr.. Desai that the de- 
fendants have been debtors throrgkout 
and that, therefore, it could not be treated 
asanaccount within the meaning of Art, 
85. I do not think, however, that any 
decision haslaid tbat down asa conclusive 
test of à mutual, open and current account 
in which there have been reciprocal de- 
mands between the parties. It depends 
upon the nature of the dealings between 
the parties. It is sufficient if the dealings 
are such that the balance might have been 
in favour of either party: it is not essential 
that the balance should in fact have been in 
favour of the defendants at some stage. 

It is not necessary to deal with the fur- 
ther argument which was urged by Mr. 
Desai relying upon the Purshis, Exhibit 
48, which has been referred to in the Trial 
Court as limiting the plaintiffs’ claim to 
Rs. 2,000. In fact, it does not so limit it 
and we find at the close of the account 
that it does not exceed Rs. 2,000. We, 
therefore, vary the decfee of the 
lower Appellate Court by substituting 
Rs. 1,743-14-0 for Rs. 276 In other res- 
pects the.decree will be confirmed. Costs 
here 2nd in the lower Appellate Court to 
be paid by’ the defendants Nos. 3, 4 
and 6. 

Crump, J.—It is somewhat curious trat 
the lower Appellate Court in this case came 
very close toapplying Art. 85 of Schedule 
I of the Indian limitation Act of 1c08 
without observing that that Article was 
really applicable. The lower Appellate 
Court correctly described this account 
as @, mutual account, bot failed to 
observe what the consequence would 
be. The reason, no doubt, was that parties 
there confined their attention to other 
and less tenable points. I agree that this 
account is within the definition con- 
tained in Art, 85. That it is open 
and current cannot be doubted, @nd it is 
mutual because there are items upon either 
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sidé- independent of ove another which: 
Clearly gave.rise at ore’time or-another- 
to independent obligations. Therefore;: 
without considering how far the decision. 
in Madhav v, Jairam (x) is applicable: to 
the facts of the present case, or whether’ 
that decision is not perhaps -too widely- 
expressed. it is clear that on the earlier: 
. decision of this Court in Ganesh v, Gyanu 
. (2) this is a mutual, open and-currént ac 
count within the mearing of the: Article 

in question, The words where there have 
been reciprocal demands - between the 
parties" in Art, 85, taken ‘literally, may 
no doubt give rise to-some difficulty, - but: 
those words have been interpreted* 
meaning that the nature of the accounts: 
is such as to create reciprocal demands. 
They are in fact words in the nature of: 
a definition, but are not intended: to'postu-- 
late’ > that ‘there should have beer recipro-- 
cal demands'in'fact, It follows- that as 
Art: 85 is applicable, the whole; claim’ 
is in time, and it is unnecessary for'us' to 
consider the argument based upon: section; 
26 of the Indian Imitation Act or section" 
6r of the Indian ‘Contract Act, I need! 
only say that upon these points I coneur: 
in the decision just pronounced, 

Decree varied, 


W.C. A. 
(2) 22 B. 606; r1 Ind, Dec. (N. s.) 986. 
: , . 


SIND JUDICIAL COMMISSIONER’S " 
| COURT. 


FrRsST CIVIL, APPEAL NO." 27 Or Ig2i. 
: July 6, 1923. 
Present :—Mr. Kennedy, J/C., and Mt. 
"^ Raymond; A, JJ C. 
MESSRS. MANGHUMAL JETË ANAND—~ 
PLAINTIEFS—APPELLANTS! 
o DESUS’ 
MzSSns. ARATMAL- SATR'AMDÁS — -. 
DEFENDANTS—RESPONDENTS. 
Limitation Act (I X of 1908), s. 22 cle. (1) and 
A)— Amendment of platni—Substitution of new 
plaintiffs after expáry'o] period of imitation- Lindita 
ation, plea of, nature of. 


When' an amendment seeking substitution'of a- 


eS" 


plaintiff is made not for the purpose of.correctly 
representing the title originally asserted but to 
bring on the record as plaintiff, a new entity, 
section - 22, clause (1) of the Limitation Act 
applies and the amendment relates back to 
the date on which the application for substitution 
was made and cannot be taken to date back to tre 
date when the suit was originally instituted. [p. 
120, col, 2.] 

Soona Mayna Kena Roona Meyappa Chelly v. 
Soona Navena Suppramanian Chetiv, 35 Ind, Cas. 
323; zc C. W. N. 833: (1916) 1 M. W. N, 455; 18 
Bom. L. R. 642; (19x6) 1 A. C. 603; 85 L. J. P. Cy 
179: 43 I. A. 113; 114 L. T. 1002 (P.C) and 
Subbavaya Iyer v. Vatthinatha Iyer, 5 Ind. Cas, 
931; 33 M. 115; 7 M. L. T. 185, followed. 

A plea of limitation is not a mere technical 
plea anda party who can invoke the law of limit- 
ation in his favour is justified in doing so, and 
ought nottobe deprived of the advantage thereby 
gained. [p.121, col. 1.] 


Appeal from the judgment and decree 
of Mr. Kemp, A. J. C., dated the 30th 
March 1921. : 

FACTS.— See 65 Ind. Cas. 26; 15 S.I, R. 


~152 for the judgment appealed against, 


Mr. Sriktshendas H. Lulla, for the 
Appellants. 

Mr. Tolasing the 
Respondents. 

JUDGMENT.—The suit out of which 
this appeal arises has beeu dismissed on 
a preliminary point of limitati n. Piaint- 
iffssappellants, the Firm of Manghumal 
Jethanand, carrying on business in Karachi, 
filed a suit by their managing partner 
Premchand Julaldas against the respon- 


Khushalsing, for 


dent firm for damages arising Out ofa 
breach of contact. By their critten 
statement respondents contended that 


the suit was not compe‘ent as Premchand 
was not a partner in the appellants’ firm 
when the cause of action accrued andas the 
plaint was signed and presented hy Prem. 
chand, the suit should be dismissed. 
Admittedly, the contrect betweer tle 
Firm of Manghumal-Jethanand and the 
respondents’ fitm was made in April 1916, 
when Pretichand was not a partner im 
the appellant’s firm but one Sugammal 
Taromal was. The canse of action on 
the contract accrued 5n the sth November 
1916 by which time Premchanl had be- 
come a gomashtah partner in the appel- 
lant's firm, having joined the firm ip 
Ju y 1916. "The suit was filed on the 
3rd Nov: mber rọrọ when Sticanmal had 
ceased to bea partner in the firm of 


‘the appellants. 


120 


On the 23rd December 1920 appellants 
filed an amended plaint subject to the 
plea of limitation describing themselves 
as 'Manghuntml Jethanand carrying on 
business in Karachi by their managing 
partner  Newandram Manghumal.’ By 
the time this amendment had been made 
the suit on contract had become time- 
barred. : 

With the application for amendment 
there was filed an affidavit wherein it was 
stated that the title to the original plaint 
was due to a bona fide mistake and the 
appellants, therefore, sought to amend it. 

Now, it must be remembered that the 
firm of the appellants was not a Limited 
Liability Company, it was a partnership 
fitm with all the incidents attaching to 
an otdinary partnership, and the fact that 


Premchand amd —Suganmal were only 


gomashta- partners whereas the others wko 
continued to do business in the name and 
style of Manghumal Jethanand were the 
capitalist partners, made no difference in 
the .legal conception of the partnership. 
Now, as I have 1emarked, when the con- 
tract in svit was entered into, Suganmal 
was a partner in the appellant’s firm, but 
when the suit was filed Suganmal was 
o longer a partner but Premchand 
was, There were thus two distinct 
partnerships and the appellants them:elves 
must have realised this fact for, notwith- 
standing the protestations of the appel- 
lants’ firm that the amendment was 
merely ex majore cautela, there is the 
statement in the affidavit that there was 
a bona tide mistake in the original plaint. 
It appears to me abundantly clear that 
when the suit was filed by the managing 
partner Premchand, it was the new part- 
nership to the exclusion of Suganmal and 
without his authority that attempted to 
enforce the claim against the respondents, 
‘and when in consequence of the objection 
taken'it was apprehended that a  diffi- 
cu ty might arise as to the frame of the 
plaint, Newandram was introduced as the 
managing partner of the partnership when 
Suganmil was a’ partner in the firm, 

It was argued that Premchand was 
authorised by the capitalist partners to 
file the suit; this may be, butit was on 
behalf of the new paitnership constitu ted 
by his admigsion that the suit was filed 

"e 
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and not on behalf of the partnership 
that existed at the date when the con- 
tract was entered into. There was nothing 
to show that the new partnership. took 
over the assets and liabilities of the 
former, and Suganmal as a partner in 
the appellants’ firm at the time when the 
contract was made and with a cause of 
action against tle respondents which he 
had neither abandoned or relinquished was 
nob a party to the suit. as firs! framed. 
We have, therefore, the two following 
facts clearly established, it is the new 
firm that claimed damages from the re- 
spondertsin the suit as originally filed and 
it is the old firm that is now sought 
to be substituted for it. ‘The suit was 
improperly constituted when first filed and 
the old firm cannot now, when the period 
of limitation has expired, be permitted to 
take advantage of the provisions of clause 


(2) of section 22, Indian Limitation Act. 


As observed by their Lordships of the 
Privy Council in Soone Mayna Kena 
Roona Meyappa Chetty v. Soona Navena 
Suppramanian Chetity (x), if A is the 
right person to sue’ it would be 
clearly wrong to allow him for the sake 
of avoiding the Limitation Ordinance to 
take advantage of a suit improperly in- 
stituted by B. This is not a case of 
misdescription only it i» one ois bstitut- 
ing one plaintiff for another, and the 'pro- 
per plaintiff 1s sought to be substituted 
after the period of limitation has expired, 
and the substitution is not for the purpose 
of correctly representing the title originally 
asserted but, is to bring on the record 
as plaintiff a new entity. Section 22, Indian 
Limitation Act, clause (I), applies to a case 
of this description and as the effect of the , 
amendment is to bring on therecord 4 new 
plaintiff the amendment cannot be taken 
to date back to the date when the. suit 
was originally instituted. The amendment 
can only relate to the date on which the 
application to be substituted as plaintiff 
was made and as such application was 
made after the period of limitation the 


. (t) 35 Ind. Cas, 323; 20 C. W. N. 833 (1916) 1 
x N. 455; 18 Bom. L. R. 642) (1916) ra. €. 
Gos} 85 L. J. P, G 179, 43 I A. I151 114 le Ti 
1002 (P: CJ. ` 
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suit is time-barred. Ssbbavaya Iyer v., 
Vatthinatha Iyer (2). 

This may be a case of hardship to the 
appellants but I do not regard a plea of 
limitation as a mere technical plea. A 
party who can invoke thelaw of limitation 
in his favour ig certainly justified 
in doing so, and he ought not to be qe- 
prived of the advantages thereby gained by 
the alleged technicality of the plea raised. 
The appeal is dismissed with costs. 

P. B. A. Appeal dismissed. 


js 5 Ind. Cas, 931; 33 M, i15; 7 M. L. T. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2008 OF 1922. 
February I4, 1923. 
Present:— Mr. Justice Martineau. 
Musammat PURO— PLAINTIFP—APPEI- 
LANT 
DEPT CUS 
SULAKHAN MAI, AND ANOTHER 
. DEFENDANTS--RESPONDENTS, 

Hindu Law—Successton—Sister v. brothers 
daughter. 

Under the Hindu Law a sister isa bandhu while 
a brothers daughter is not, so that the former 
is a preferential heir to the latter. 

Nanak Gir v. Kishen Kaur, 53 Ind. Cas. 
815; 161! P. R r9rg; Sujan Devi v. Jagiri Mal, 
59 Ind. Cas. 124; 1 L. 608; 8 P, W. R. 1921; 3 T. 
L. J. 32, followed. 


Second appeal from the decree of the 
Senior Subordinate Judge, Lahore, dated 
the roth of June, 1922, reversing that of 
the Munsif, First Class, Lahore, dated 
the 15th of March 1922. 

Tala Anant Ram Khosla, for Dr. 
Nand Lal, for the Appellant. 

: BE lohhar Chand, for the Respond- 
ent. P 

JUDGMENT.—Ganga Bishan mortgaged 
a house to Imam-ud-din, defendant. 

He has died and two suits for redemption 
have been brought, one by his brother's 
daughter Puro and the other by his sister’s 
husband’s brother Sulakhan Mal. 

Tne First<Court heldgthat Puro; was 
entitled to succeed to the property of 
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Ganga Bishan, in preference to Sulakhan 
Mal, and it, therefore, gave the former a 
decree and dismissed the suit of the latter. 
On appeal the Senior Subordinate Judge, 
taking a different view, passed a prelim- 
inary decree in favour of Sulakhan Mal 
and dismissed Puro’s suit. Puro has 
filed a second appeal. 

The appellant in contending in the 
first gtound of appeal that as Sulakhan 
Ma! was not a party to her suit he was 
not competent to appeal to the Subordi- 
nate Judge from the First Court’s decree, 
is under the mistaken impression that 
Sulakhan Mal had appealed from the 
decree passed in her suit whereas his ap- 
peal was from the dismissal of his own 
suit, in which she wasa defendant. The 
same mistake is madein ground No.2. 

The only question is, who was the heir 
of Ganga Bishan under the Hindu Taw. : 
His sister Jamna Devi (whose husband 
was the brother of Sulakhan Mal) was 
alive when he died, so that the contest 
is between a sister and a brother's daugh- 
ter. On page 964 of Gour's Hindu Code, 
Edition of 1919, it is stated that a sister 
is a gotra) sapinda, while according to 
Nanak Gir v. Kishen Kaur (1) a sister 
can succeed as a bandhu. In any case 
she is an heir. On the other hand, it has 
been held in Sujan Devt v. Jagirt Mal (2) 
thata brothers daughter is not a bandhu. 
The lower Appellate Court is, therefore, 
clearly right in holding that Jamna Devi 
was the heir of Ganga Bishan. On her 
death the property would pass to her hus- 
band’s brother Sulakhan Mal, and a decree 
for redemption has been rightly passed 
in his favour. 

The Subordinate Judge was, however, 
wrong in dismissing Puro's suit, as Sulakhan 
Mal was not a party to that suit and there 
was no appeal from the decree passed in 
it. No doubt, if Sulakhan Mal enforces 
his decree, Puro’s decree will be useless 
to her, but if he does not enforce it Puro, 
against Imam-ud- 
din. 

I accept the appeal sofar only as to 
set aside the lower Appellate Court's ordef 


I) 53 Ind. Cas. 815; 161 P. R. 1949, 
i) 50 Ind Cas. 124; 1 Le 608; 8 P. W. R. 
1921! 3 Le Le J432. 
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‘dismissing Puro’s 
pects tne lower Appellate Court’s decree 
is maintained. Tne appellant will pay 
the respondent’s costsinthis Court. Costs 
inthe Couzt's below will be paid as direct- 
ed by the lower Appellate Court. 

Z. E. Appeal parily accepied, 


NAGPUR JU ere COMMISSIONER’S 
| : co A 
CIVIL REVISION No. 46 OF 1923. 
^ September 3, 1923. 
, Préseni:—Mzr. Hallifiz, A. J.C. 
KESHEO RAO GANESHA PPLICANT ' 
l Ver Sus < 
SUKLVA MALI-—NON-APPI.ICANT, | 
Civil Procedure Code ( Act V of 1908), O. IJ, 
y, 2— Instalmeni-bond—W hole amount recoverable 
on default of one insialmeni—Suit for recovery of de- 
faulted instalments—W atoer—Suit for recovery of 


ther defaulted instalments. 
i by eter s default in payment of instal- 


ments the creditor acquires the right to recover - 


the whole debt, it is still at his, option to waive 
that right and recover the debt by instalments, 
whether there is a stipulation in the bondto that 


effect or not. = 
Application for revision of an order 


of tke Small Cause Court Judge, Nagrur, 
dated the rith December 1922, In Civil 
Suit No. 1012 of 1922. 

Mr. M. B, Niyogi, for the Applicant. 

ORDER.—'The suit out of which this 
application for revisior arises was based 
on: a bond dated the 25th of Septem- 
ber I014 in which the defendant pro~ 
mised to re-pay fifteen khandles of dhan 
in: six annual instalments of two khandis 
and-a-quatter each 
a  hhandi and-a-half, and 
pe made default in respect of any one 
instalment, to re-pay the whole quantity 
of dhan then remaining due on the bond 
at once. There was also a . 
inè the bond that if the creditor had by 
default in payment of instalments acquir- 
” ed the righ} to recover the whole debt, 
ha might still-at his option recover by 


instalments. This | right of - waivet: “was 


Bis in any case, as was pointed” out in: 
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suit. In other res- 


"his right to sue for the 


and a Seventh 'of 
further, it - 


stipulation © 


[xoz3- 


Gopal v. Dhondya (x) andi the insertion of 


"the clause in the bond makes no differ- 


ence whatever, one wey or the other, 

2. In 1918 the plaintiff filed a suit 
for the four instalments which had ‘then 
fallen due, as no payment at all had 
been made, and obtained a decree. The 
present suit was for recovery of tbe 
last three instalments, and it has been 
held in the Small Cause Court that the 
cause of action to recover the: whole 
debt’ accrued to the plaintiff on the 
occurrence of the first defavlt in May 
1915, so that the présent claim is 
barred’ by time, and also by r. 2 of 
O. II oi the Civil Procedure Code, 
because the plaintiff omitted to sue in 
respect of that portion of his whole claim 


in 1918. ; 
3. It is, however, by the epplication 
of r. 2 of O. II itself that the - 


present claim comes within time and is 
made sustainable. In filing his previous 
suit the plaintiff did undoubtedly waive 
whole debt, : 
as indeed he hai already done three 
times before. Now, the mere failtite of 
the pleintiff to enforce his right of re- 
covering the whole cebt uid not deprive 
him of that right and confer again on 
the defendant the right to pay in instal- 
ments which he had lost. But if the . 
plaintiff abandoned his right irrevocably 
so that the defendant regained his 1ight 
of paying by instalments, that constitutes 
e fresk contract having, as far as may 
be, the same terms as the old. In the 
words of Muttusami Ayyar. and Best, 
JJ., in Badi Bibi Sahibal v..Samt Pillai 
(2) all that is necessary in cases of this 
nature is that the plaintiff's intention : 
to waive his rights should be mani- 
fested “by some overt act which could : 
not be re-calied," ard the real test is 
whether the option to sue for instal- 
ments instead of suing for the whole debt ` 
“was Sg exercised as to determine the 
plaintiff's locus penitentia.”” 

4. Here itis clear fromthe provisions 
of r.2 of O. II that - after filing 


* 


his suit for instalments in 1918 the plain- 


tiff coulo not file another suit for the 
whole’ debt based on the defaults that 


(1) 14 Ind. Cas, 685; 8 N. L. R. 44. 
(2) 18 M, 2575 6 Ind; Dec. (NS) 529. 
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had occurred before that suit was filed. Munsif, 
no cause of action to’ 


He would have 
claim the whole debt till a fresh cause 
of action -accrued to him by the stipu- 
lated number of defaults being agaia 
made thereafter. That number happens 
to: be one, so that the cause of action 
for the present suit arose.in May 1919. 
The suit is, therefore, within time and, 
as no claim could have been based in 
I918 on a cause of action that did 
not arise till I9r9, it is mot berred by 
the provisions of r. 2 of O. II of the Civil 
Procedure Code. | 

5. In the ,Small Cause Court the 
defendant Suklia admitted the correct- 
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mess of the claim apart from its being. 


' barred. by time and by the fling of the 
previous suit, and he failed to "appear 
in this Court. The 
Court will, for these reasons, be set aside 
and a decree will issue ordering the 
defendant to pay to the plaintiff. the 
sum of Rs. 45 and all the costs incurred 
by him in -both Coutts. The Pleader’s 
fee in this Court wil be Rs. 15.- 
S.D. '' Decree set aside. 


LAHORE HIGH COURT. 

SECOND CIVIL APPEAL, NO. 211 OF 1917. 

November 3, 1922. ; 

Present:—Mr. Justice Martineau and 

Mr. Justice Moti Sagar. : 
GHULAM HUSSAIN AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
UETSUS 
NUR AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Custom-—W4il in favour of daughters im pre- 
sence of sons—Kahuts of Mauza Korchasham, 
_ Tahsil Chakwal, District Jhelum. 

Among Kahuts of Mauza Korchasham, Tahsil 
Chakwal, District Jhelum, a male proprietor 
has no power to bequeath by Will a portion of 
his ancestral property in favour of his daughters 
in the presence of his sons. [p. 124, col i.] 
ws Second appeal from a decree of the 
District #Judge, Jhelum, dated the roth 


decree of the lower" 


December-r9r6, reversing . that. .of the. 


123. 


LEN s 


‘First Class, 
rst May 1916. 
Dr. Khalifa Shuja-ud-Din, 


m: 


Jhelum, dated the 


for the 


: Appellants. 


Mr. Dhan Raj Shah, for the Respond- 


ents. 

JUDGMENT.— Allah Dad, a  Kahut 
of Mauza Korchasham in the Chakwal 
Tahsil of the Jhelum District, made a Will 
in respect of a portion of ‘his ancestral 
land in favorr of his five davghters in July 
1897. Allah Dad died in ror2 and on his 
death his entire land was mutated in 
favour of his grandsons to the exclusion of 
his daughters, his son Mukammad having 
pre-deceased him. In March 1915 the 
daughters of Allah Dad sued for the re- 
covery of their shares in their father’s 
inheritance, basing their claim, among 
other grounds, on the strength of the Will 
of 1897, with reference to Which it was 

‘alleged that it had been assented to by 
Muhammad, the father of tte defendants. 
The execution of the Will has been proved 
‘and is not now in dispute. The First Court 
decreed the suit, finding that the plaintiffs 
had succeeded in establishing a custom by 
which a Kahut proprietor was empowered 
to make a bequest in favour of his daughters 
in the presence of his sons. It also found 
that the defendant's father had given 
his consent to the Will. Onappeal the 
District Judge has held that no such cus- 
tom had been established, and that no 
consent on the part of the defendant’s 
father has been proved. He has, there- 
fore, dismissed the plaintiffs’ suit, The 
plaintiffs have appealed to this Court 
after having. obtained a certificate from 
the District Judge. 

. It appears that Musammat Hafizan, one 

of the appellants, died on or about the 
3rd February 1920, and that the applica- 
lion to have her representatives impleaded 
was not made within the period pres- 
cribed -by law, but was made on the oth 
March 1921, after the appeal had dbated 
against her. No sufficient cause has been’ 
shown for the appellants not applying 
within the prescribed period, and we mugt 
consequently decling tö make an order 
for setting aside the abatement. 

On the merits, the case has*been argued 

- before us at some .ength by the appellants’ 
Counsel, but the qustion for decision 
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is very simple, It is whether by custom 
applicable to the parties a proprietor has 
the power to bequeath by Will a portion 
of his ancestral property in fevour of bis 
daughters in the presence of his sons. 
In our opinion the plaintiffs have entire- 
ly failed to establish such a custom. 
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The oral evidence produced is practically | 


of no value, the witnesses giving usinstances 
to show that such Wills having been made 
without the consent of the sons have been 
after coutest, The 


maintained even 
oral evidence may, therefore, be dis- 
regarded. ; 


As io the documentary evidence on 
. the record, our attention has been drawn 
to copies of two judicial decisions which 
are referred to in detail in the judgment 
of the First Court. 

Ore is » case of a gift to a Rhana-damad 
belonging to tHe weaver tribe and  conse- 
quently of no practical help to the pre- 
sent parties, who are Kahuts, and the other 
of a gift by a sonless proprietor, which also 
cin have obviously no relevarcy to a case 
where the validity of a bequest made by 
a proprietor having sons in existence 
is in question. 

Reliance has also been placed on some 
reported, decisions of this Court, vtz., Saba- 
lam v. Sarfaraz (x), Fazl v. Bhagbari (2), 
Muhammad Hussain v. Muhammad (3) 
and Khuda Bakhsh v. Shamas (4), but it 
is clear from an examinatioa of these de- 
cisions that none are in point, and that 
they do not help the plaintiffs in establish- 
ing the special custom set up. 

As to the second ground of appeal the 
District Judge has found that the evidence 
on the record is insufficient to establish 
Muhammad’s assent to the Will. Tais 
is clearly a finding of fact which we, sitting 
here as a Court of second appeal, must 
aecept as final. 

The result is that the appeal fails and 
is dismjssed with costs. 

Z. X. , Appeal dismissed. 


1) 122 P. R. 1884. 
2) 93 P. R. 1885. 
à 6 Ind. Cas. 633; 3r P. R. roro; 48 P. W. 
PR. 1910) 53 P. L. R. r9gro. 
7 Ind. Cas. 489; 68 P. R. 


I910; 120 P. 
LR. 1910; 183 P. W. R. 1910. : 


` 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 68 OF 1923. 
AND 
CrViL MISCELLANEOUS PETITION ‘No. 2382 
OF I923. 

August 27, 1023. 
Present:—Sit Walter Salis Schwabe, Km, - 
Chief Justice, and Mr. Justice Krishnan. 

T. R. TAWKER AND SONS—DEFENDANTS 
—APPELLANIS 
YENS US 
HARSOOKDOSS CHOUGHMULL— 
PLAiNTIFF—RESPONDENT. 

Letieys Patent, Madras High Court, cl. 15— 
Madras High Court Original Side Rules, v. 206, 
order wnder— Order, whether "judgment" — Appeal. 

An order under rule 206 of the Madras Original 
Side Rules, corresponding to O. XXI, r. 66 of 
the Civil Procedure Code, is purely of a ministerial 
or administrative character, It is not a judgment 
within the meaning of clause 15 of the Letters 
Patent andis, therefore, not appealable as such. 

Appeal from an order of Mr, 
Justice — Kumarsswami Sastri, dated 
the 13th August 1923,  pesssed in 
the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in 
C. S. No. 863 of 1922. 

Petition praying that, in the circum- 
stances stated in the affidavit filed there- 
with, the High Court will be pleased to 
issue an order directing stay of sele of 
the jewels mentioned in the proclamation 
of sale filed in C. S. No. 868 of 1922 
on the file of the High Court, Original 
Side, and to issue an order restraining 
the respondent herein from further cir- 
culating the said proclamation of sale 
pending disposal of Original Side Appeal 


No. 68 of 19:3 preferred to the 
High ^ Court against an order of 
Mr. Justice Kumaraswaini Sastri, 
dated the r3th August 1923, passed in 


the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in the 


„said C. S. No. 868 of 1022. 


Mr. Short Bewes & Co., for the: Appellant. 

JUDGMENT.—This matter comes before 
vs on a -petition for stay of the sale of 
property pending appeal from an inter- 
locutry order of Kumaraswami, Sastri, J., 
who, acting under rule 206 of the Origi- 
nal Side Rules, had to determine in 
Chambers certain questions as to the 
advertisement of some moveable property 
taken in execution and as to reserve. 
prices to be put upon the artieles. The 


Vol. 76) 
BALMOKAND VU, SHANKAR DAS. 


execution debtor is not satisfied’ with 
the oraer and the directions given. There- 
fore, he brings this appeal. 

A preliminary point is taken that no 
appeal lies, An appeel lies u.der the 
Letters Patent from all judgments given 
on the Original Side of this Court. The 
question is, whether this order is a Judg- 
ment. Rule 206 of the Original Side 
Rules corresponds to JJ). XXI, r. 66 
of the Civil Paocedure Code, and 
it has. been held by a. Bull Bench of 
this Court in Sqvagamt Acht v. Subrahmanta 
Ayyar (3) tnat matters of this kind deter- 
mined by Judges under that Order, or 
the corresponding sections of the former 
Civil Procedure Code, ate nol judgments 
at all, or orders strictly so called ; but 
that the Court is acting in that matter in 
an administrative or ministerie] capacity and 
that, theiefore, no appeal lies, We can 
find no distinctio: on taispoint between 
appeals comiug trom the decisions given 
under O, XXI, r. 606 of the Civil Pro- 
cedure Code and appeals from the decisions 
given by the Judge on tne Original Side 


under rule 200 of the Original Side Rules : 


and if itis right to hold that the one is 
miiisterial| we are bound to hold that the 
other also is ministerial] We are bound 
by the decision of the Ful Bench and 
must, therefore; hold that no appeal lies. 

âs in our judgment no appeal lies, 
there is no ground for granting Stay, 
and the petition must be*dismissed with 
costs. 

V. N, V. 

N. H. 


Petition dismissed. 


(1) 27 M, 2591 14 M, Ix J. 57 (FB). 


LAHORE HIGH COURT. 
Civit, REVISION PETITION No. 119 44 
d OR I922. . 
October 25, 1922. 
Preseti:— Mr. Justice Abdul Raoof. 
BALMOKAND-—PLAINTIFF—PETITIONER 
; versus 
SHANKAR DAS—LEFENDANI— RE- 
i - SPONDENT. 
Benamidur-—Swi! foy damages ^ fev  breaeh of 


= 
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contraci— Civil Procedure Code (Act V of 
1908), s. 11i5—Swit dismissed under erroneous 
view of law— Revision. 

A banamidar is entitled to sue for damages 
or breach of contract. [p. 126, col.i.] 
à Guy Narayan v. Sheo Lal Singh, 49 1nd. Cas. 
1; 46 C. 566; 17 A. L. J. 66; 36 M. L. J. 68; 9 L. 
W. 335; 23 C. W. N. 521; 1 U. P. L. R. (P. C). 
I; 12 Bur. L. T. 122; 46 I. A. 1 (P. C): Bhana 
Maly. Belt Ram, 62 Ind. Cas. 799; 4 L. u. J. 378, 
followed. [abah] 

Where an Appellate, Court dismissed a suit 


‘to recover damages for breach of contract on 


the ground that the plaintiff was a benamidar: 
a Hed, that the Appellate Court having practi- 
cally retused to decide the suit on the merits owing 
to the mistakeu view that as a benamidar the 
laintiff was not entitled to maintain the suit, 
it had acted illegally inthe exercise of its juris- 
diction and its juagment was, therefore, liable 
to be set aside in revision. [p. 126, col. 1.] 
Petition, under section 44 of Act VI 
of 1918, for revision ot tLe decree oi the 
District Judge, Multan, dated the 1st De- 
cember 1427, reversing that ot the Munsit, 
First Class, Multan, dated the 2xst June 
1921. + 


Lala Har Gopal, for the Petitioner. 


Babu S. K. Mukerj, tor tne Re 
spondent, 
: JUDUMLENT.—' luis application for 


revision must be allowed. Tne facts out 
of wnicu 1t has arisen may shortly be stated 
as follows:— 

On the 15th .April 10911 Shankar Das 
executed an ayreement in favour of tne 
plaintiff promising to ient a shop to Lim 
at a rental of Rs. 40 per mensem, The 
Shop was in possession of a third party 
as a tenant. Shankar Das undertook 
to recover possession from tLe third party 
and deliver it to the plaintiff. Shankar 
Das succeeded in obtaining possession 
of the shop but failed to tulfil the contract 
which he had made with the plaintiff, 
In accordance with the terms of the agree- 
ment the plaintiff instituted a suit for 
recovery of Rs. 200 as damages. The 
Court of first instance decreed the suit 
in part and granted a decree for Rs, 180. 
Both parties were dissatisfied with it 
Shankar Das, detendant, appealed “to the 
lower Appellate Court and the plaintift 
filed cross-objections to tke effect that 
he was entitled to a decree for Rs. 2g. 
The lower Appellate Court went out of its 
way to determine the question whether 
the plaintif was a benamedaf or the real 
person who wanted to take the shop on 


i26. 
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reut, and, having found that he was mere- 
ly a benamidar, held that he was not entitled 
to maintain the suit. The .result was 
that the appeal was accepted and the 
suit of the plaintiff was dismissed. The 
. pleintiff has, therefore, come up in revision 
to this Court andon tis bebalt Lala Hargopal 


has argued that the view taken by the 


lower Appellate Court is opposed to 
tke. rule laid down by their Lordships of 
the Privy Council in Gur Narayan v. Sheo 
Lal Singh U), and Bhana Mal. v. Beli 
Ram (2). Itis not suggested by tt e Counsel 
for the opposite side that there was any- 
thing illegal in this benami transaction. 
That being so, the plaintiff was clearly 
entitled to m«intain the suit, 

It, however, remains to decide whe- 
iher in a case of this naturel can irter- 
tere witi the decision of the iower Appellate 
Court in revision. There is no doubt 
that the lower Appellate Court had Juris- 

diction to decide the case, and if, in the 

exercise. of . that..jurisdiction, the lower 

-Appellate . Court. has. come to a wrong 

decision, is it open to this Court to inter- 

. fere with.that decision, under section 125 
-of the Code of Civil Procedure? 

I think .his case clearly comes with- 


<a ee 


it has. acted illegally. Practically, it has 
- refused, to. decide. the case,on- the merits 
.on the mistaken view. that asa benamidar 
the.plaintiff was not competent 1o main- 
, tain..the.suit. | 
I.set aside the decision of the lower Ap- 
.]pellate Court on this preliminary point 
..and, remand the, case to that Court with 
- the. direction that the appeal be placed 
-.on its original number in the register 
of pending appeals and be disposed of 
according. to law., Costs will abide the 
, result. i i 


Z, K. Appeal: dismissed. 
(1) 49 Ind. Cas. 1; 46 C. 566; .17 A, L. J: 66: 
36 M, L. J. 68; 9 I. W.-335; 23 C. W. N. 521; x 
U. P. L. R.-(P. C) x; r2-Bur. L. T..x22; 46 I. A. 
1. (Pa oc) ec s ; 

S 62, Ind, Cas., 799; 4 L. L. J . 378. 


' 
— 
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MADRAS HIGH- COURT. 
APPEAL AGAINST APPELLATE ORDEE No, 15 
- i OF I92I. 
n March 28, 1923. 
` Present: ——Justice Sir Francis Oldfield, KT., 
and Mr. Justice Devadoss. 
AYISA UMMA anv OTHERS— 
DETENDANTS—APPELLANTS 
UO, SUS 
PUTTIVYAPURAVIL KUMNA- 
CHUMKANDI ABDULLA AND.OTHERS 
~-RESPONDENTS, 
* Procedure— Application for final redemption 
` decree—Pre-emption, suit by mortgagee—Interim 
injunction staying further proceedings in vedemp- 
Hon  suit--Dismüssal of application for ^ final 
decree— Later application fiwe years after date - of 
original one, whether barred— Injunction pendente 
. lite, duration of. 

A preliminary decree for redemption of a 
mortgage was passed in April 1913. An ap- 
plication for a final decree in the nature of.an 
execution application was made in August 
J913. While the application was pending, the 
. mortgagee sued to enforce his right of pre- 

_emption and pending disposal of the suit ob- 
tained an injunction staying further proceedings 
in the redemption suit and the passing of the 
final decree. The mortgagee also applied ,in 
the redemption suit to postpone the disposal of 
the petition for a final decree till after the 
pre-emption suit had been decided. The Court 
passed an order allowing the petition on the 
. petitioner furnishing security’ for mesne profits 
, and the execution petition was dismissed with 
the remark “security has been furnished. Peti- 
‘tion is . dismissed.” --The pre-emption suit was 
decided in. September 1914 and the decree was . 
confirmed in 1916. On an application for final 
decree in 1416 in, the redemption suit; 

Held, that the prior order of - dismissal 
on the execution petition was one merely 
suspending the proceedings pending termination 
of the pre-emption litigation and that the ap- 
plication of 1918 was in time as it was one 
merely to revive the application of August r913 
which must. be treated as, pending throughout, 
[p. 128, col. 1.] : < 


An injunction granted pendenie lite until the 
disposal of a suit or further orders will end on 
the disposal of the suitor on an earlier date 
on which further orders may be passed, the 
reference to further orders not applying to any- 
thing after the disposal. _[p..128, col..2.] . 
. Bolton v, London School Board, (1878) 7 Ch. D. 
7661 47 L. J Ch. 461; 26 W.R, 549 and Chalavadt 
Kotiah Poloori Alimelammah, 3x M 7r 38M. L. 
J- 46; 3 M, L. T, 329, relied on. É ` 
. Civil | Miscellaneous : ‘Second . Appeal 
agsinst an order of the Court of the Sub- 
ordinate Judge, South Malabar, at Calicut, 
in “A. S. No. 75 ‘of roto, preferred . 

. against an. order, of the. Court of the 
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Principal) District - Munsit, Calicut, in 
I. A. No. 222 of 1918, in O. S.No. 388 
of 1912, on the file of the Court of the 
Additional District Munsif, Calicut. 

Mr. C. V. Ananthakrishna Afyar, for the 
Appell.nt. 

Mr. A. Vasudeva Menon, for the Respond- 
ent. 
JUDGMENT. —We first simply state the 
facts as the lower Appellate Court dealt 
with them. They sre, that the decree- 
holder, here respondent, holds a preliminary 
decree for redemption dated 5th April 
1913, he being a purchaser .at a Court 
sale from the original mortgagor. The 
appellant is the mortgagee, against 
whom redemption is asked for. On 18th 
August I9r3 the respondent Made an 
application for a final deciee. ‘There was 
some discussion in the lower Appellate 
Court as to “the nature of that appli- 
cation but before us it has been treated 
without cispute as one in execution. 
. Whilst that application was pending, the 
mortgagee Tesponqent suea to enforce his 
alleged right of pre-emption; and he 
obtained a &eciee recognising that right 
in the Court of first instance on 4th 
September 1914, the proceedings in the 
Appe.late Court by which trat, decree 
was substantially confiimed, ending on 
I9th January 1916. Whilst this pre-amp- 
tion suit was pending before the District 
Munsif, on injunction pendente lite was 
granted to restrain the further proceed- 
ings in the redemption suit and the 
passing of final decree. The lower 
Appellate Court has «dealt with the case, 
allowing execution to proceed on the 
footing that this injuction remained in 
force until the end of pre-emption suit 
on 19th January 1916 in the High Court, 
and that the right to proceeq with the 
application for a final decree tevived on 
that date and the present application 
for final decree, whatever exact descrip- 
tion be applied to it, was in time 
since it was made on 18th Bebruary 10918 
within three years from the time when 
the right to apply accrued, the exc]usion 
of the period covered by the injunction 
being legitimate, 


That ground alone cannot jastify the 
lower .Qourt's decision, for it is clear 
with reference to- Bolios v. Loudon Gshoel 


taken in the 


Board (1) and Chalavadt Kotiah v. Poloort 


Alimelammah (2) that an injunction 
granted pendente lite until the disposal 
of the suit or further orders will end 
in any case on the disposal of the suit 
oron any earlier date on which further 
orders may be passed, the reference to 
further orders not applying to anything 
after the disposal. Something was raid 
before us on behuli of the respondents, 
doubtiess on instructions end also with 
reference to the respondents’ affidavit 
te the wording of the injunction, the 
suggestion being that the disposal - of 
thesuit “and any further orders" not “or 
further orders" was the limit specified. 
Weare not prepareq to accept this on 
the material before us when no auntiis- 
Sion has been made by the appellant 
that the normal form of injunction was 
depaited from in this case The iower 
Appellate Court's decision must, tleie- 
fore, be supported, if at all on other 
grounds. 

In order io deal with these zrounds 
a further reference to the circumstances 
is necessary. We may observe that we 
have found considerable difficulty in 
arriving at them. But we hay e endeavour- 
ed todo so, because the whole discus- 
Sion turns on the Meaning of the order 
of dismissal passed on 20th October 1973. 
Is the dismissal, which is undoubtedly 
considered to be taken literally as 
absolutely terminating the proceedings 
or isit, as the respondent says, to be 
wide sense, which un- 
fortunately, in our opinion, has receive 
general recognition, of mere termination 
for administrative or statistieal purposes 
amointing only to a suspension of 
proceedings until some obstacle has been 
removed or some stage contemplated 
by the Couft and parties has been 
reached? The respondeut of course con- 
tends that the step contemplated was 
the final disposal of the pre-emptioa suit. 
We have on the materials before useto 
decide as best we may, what was the 
intention of the Court in its order, The 


- (1) (1878) 7 Ch. D; 766; 47 L: J. Ch. 4613 26 W; 
i. 549. 3 
' (23) 38 M. y1; 18 M; L; J. 461 g M. To T. 329, 
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difficulty arises from the fact, not only 
that certain further materials have been 
placed before us which were not before 
the lower Court but that we have felt 
considera ble doubt referring to one inci- 
dent which the lower Court took ior 
granted. The lower Court took for granted 
that there was an injunction restraining 


the redemption proceedings. There is’ 
no doubt that the existence of such an 


injunction was admitted in the affidavit 
of the respondent dated 18th February 
1618 the number of the aj plication tor 
Injunction being actually specified. We 
cau only say that it is a pity that 
the actual record connected with that 
application has not been placed before us 
and that, in spite of our endeavours, we 
have not been able to obtain i. 
The remarkable thing is, as the numbers 
show, that after that application has 
been mage another application was 
made by the present appellant, No. 
2561/13 asking for a suspension of the re- 
demption proceedings pending the con- 
clusion of the pre-emption suit, in which 
no reference whatever was made to the 
fact that an injunctioa had been asked 
for or had been granted. In M. P, No. 
2561 the appellant moved the Court to 
postpone the disposal of íhe petition for 
a final decree until after the pre-emption 


guit had been decided. The Court passed - 


an order: “1 think it is only fair to 
allow this petition. Allowed on petitioner 
furnishing Security for mesne profits for 
two years for Rs. 200;" and the 
order finally accepting the security and 
allowing the petition was passed on 2oth 


October 1913, on which dete what has been - 


referred to as the order of dismissal on 
the execution petition now under disposol 
was also passed, The order of dismissal 
is in the following terms:  ''Security is 
furnished on the petition of the counter- 
petitioner in M. P. No. 2561/13. Peti- 
tion is dismissed." There are two alter- 
dative interpretations of the word '' dis- 
mised ” in that order already referred 
to. With considerable hesitation we do 
not see our way to adopt the literal 
interpretation. We ate led to read the 
order. on the petition as one merely 
suspending the proceedings pending  ter- 
mination of the pre-emption litigation with 
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Teference to the facts; first, that the 
injunction, as is alleged in the affidavit 
already referred to that affi avit not 
being gianted, next that the order itself 
Was passed in connection with the, zder 
on Petition No. 2461, which petition 
clearly contemplated a temporary sus- 
pension pending the disposal of the 
pre-emption suit, and last that theamount 
already paid into the Court as the 
redemption moncy was not withdrawn, 
as the affidavit in the lower Appellate 
Court has been retained in Cout 
throughout, consistently with the penaency 
of proceedings for the completion of 
the redemption, which had in no way 
been effected. Taking this view, we 
ate constrained to hold that the appliva- 
tion of 18th February 1918 was merely 
to revive the application of 18th August 
I313 which was pending throughout and 
that the present proceedings are accord- 
ingly in time, 

The lower Appelláte Court's order 
must, therefore, be confirmed on this 


‘ground, the appeal against the Appellate 


order being dismissed, There will be no 
order as to costs. 
V. N, V. 


3, D, Appeal dismissed 


LAHORE HIGH COURT. 
MISCELLANEOUS SECONL CIVIL APPEAL, 
HNO. 542 OF 1922. 

November 20, 1922. 

Preseni;— Mr. Justice Martineau, 
RADHA KISHAN AND OTHERS— 
DEFENDANTS— APPELLANTS 
VeTSus 
MOOL CHAND AND OTHERS—PLAINTIFFS 

: —- RESPONDENTS. 

Fraud — Defendant, whether can plead his 
own fraud—Pre-emption, suit for— Vendee, whether 
can prove thai sale is fictttious—Estoppel. 

A plaintiff is precluded from setting up his 
own fraud in order to support his claim, but a 
defendant is not precluded from pleading his 
own fraud in answer to a claim and showing the 
zeal nature of the transaction. :[p. 130, col, 2.] 
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_ Jiwan Singh y: Jora, 25 P. R. 1905; 65 P.L. 
R. 1905; 21 P. W.R. 1905, Babaji v. Krishna, 
-i8 B. 372; 9 Ind. Dec? (w. S.) 756, relied on. 
t Sarup Narain v. Madho. Singh, 30 Ind. Cas. 
253; 2 O. L. J. 399; 18 O. C, 131; Shiva Narain 
. Ram vy. Bhuljharia, 52 Ind. Cas. 402, distin- 
guished.. 7 "7 ... 7. ' 4 
Defendants, in order to, evade, the attachment 
and sale of a house beloüging to them in exect- 
--tion of a decree. which; had been passed against 
them, executed a sale-deed in respect of the house 
in favour of M. The decree was eventually 
paid off by "M mortgaging the house to the 
. plaintiffs and furnishing money to the defendants 
“who eventually redeemad the mortgage. Some 
time later M executed a deed of gift in respect of 
“the house in favour of the defendants. Plaint- 
-ifs sued to pre-empt ‘the’ house on the allega- 
- tion that the deed of gift: was really a deed of 
: sale. .Defendants pleaded that they . had all 
. along ben owiers of the house, the execution 
of the sale-deed in favour of M; and of the deed 
'of gift by M in favour of the defendants, being 
‘fictitious transactions, which had been effected 
, - for the purpose of evading the execution of the 
decree which had been passed against the de- 
-fendants: .. 
. Held, d that the fact that the defendants 
“had to allege their own fraud in order to show 
- that no sale had actually taken place did not 
s preclude them fronr explaining the real náture 
of the'trausaction between them and M; [p. 131, 


gol 1.] - ; 

*-- Hafiz Abdul Karim v. Muhammad Yusaf, 
ft 6r P.R. 1895, followed. © " - i 
-: (2) that the fact of the defendants taking 
a deed of gift from M did not estopthem from 
pleading that M did not own the house at all, 

“nor were they estopped by redeeming the mort- 
“gage of the house executed by M in iavour of 
. the plaintiffs. [p. 137, cof. rJ i 


; Miscellanzous second appeal against an 
‘order of. tae District Judge, Attock, at 
"Qampbellpore, dated: the 30th January 
.igi2, reversing that of tae Subordi- 
"mate Judae, First Class, Attock District, 
at Campbellpore, dated the 16th July 1921, 


Z Pandit Sheo ‘Narain, R. B, for the 
" Appellants. AM 

.. lola Hargopal, ior Bakhshi Tek Chand, 
fot the Respondents. l 


JUDSMENT.— The plaintiffs in this case 
sue for possession, by right of pre-emption, 
“of a house wnici was conveyed: by Moti 
Ram, defendint No. r, to Ridaa Kishen ond 
Sonan Lal, defendants Nos.2 and 3, by a deed 
dated the r4th [une 1920. ‘The deed.is 
ostensibly a deed of. gift, but tne plaintiffs 
to o taat tne transaction was- really. a 
a le. NE" ^ u$s . s 
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The material facts are as follows:— Ld 
On the rst August 1913 Lal Chand, a 


creditor of Radha Kishan and Sohan Lal, 


obtained .2 decree against them. for 
Rs. 2,748-8-o. On the 4th August 1913 he 
took out execution, but on the same dale 
the judgment-debtors executed a deed af 


sale by which they conveyed the hose 


now in suit and a shop to Moti Ram for 


Rs. 3,00», and Lal Chand, being thus 
prevented irom getting that. property at- 
tacüed and sold in execution.of his decree, 


compromised with .his judgment-debtars 
on the 14th August tor Rs. 1,400. «The 
greater part of this sum was obtained frcm 
the plaintiffs, to whom the judgment- 
debtors mortgaged some land, and Moti 
Ram mortgaged the house in suit. "In 
bebruary 1920 Moti Ram sold the shop 
back to Radha Kishan and Sohan Lal, 
and in the following June he executed the 
deed in dispute, conveying the house 


“to them. l 


The case ofthe defendants Radha Kishan 
and Sohan Lil is that the ostensible, sale 
to Moti Ram. effected on the 4th, August 
1913 was a fictitious transaction, tle 


object of which wes to prevent Lal:Chand 


from realizing the amount,due under 
his decree, and that the deed, dated the 
r4th June 1920, was. executed merely 
to restore the status quo. In 
other words, they contend that the house 
remained their property throughout and 
never became the property of Moti Ram. 
The First Court accepted that contention 
and dismissed the suit. a 
The District Judge on, appeal has held 
that Radha Kishan and Sohan Lal cannot 
be allowed to plead their own fraud, that 
by the fact of their accepting a gift from 
Moti Ram, they are estopped from plead 
ing that the latter was not the owner of 
the property which he gave them, and 
that they are further estopped by-the 


fact that they redeemed from the plaintiffs 


the house which Moti Ram had mort- 
gaged, He thus finds that. Moti Ram 
became the owner of the house in 19713, 


“and he concludes that the re-transfer of 


the house by Moti Ram in 1920, wasa Sale. 
He has accordingly set.aside the decfee 
of the First Court and remanded the case 
for a finding as to the maxket value of 
the house and fora final decision. Radha 


X30 
RADHA KISHAN V. MOOL CHAND. 


Kishan and Sohan Lal have appealed to 
this'Court. 

Tne learned District Judge has not con- 
sidered whether or not the plaintifís 
have proved tiat tae re-transfer by Moti 
Rain in rg20 wasa sile. He thinks that 
if Moti Ram became the owner of the 
house by purchase in ri9r3 the subse- 
quent re-transfer by him must have been 
a Sale, but tais conclusion by no means 
follows. Tae appellants were Moti Ram’s 
relations and he could have made a gift 
Of'tge house to them, 

‘Further, I taink the learned District 
"Judge is wrong in holding that the ap- 
pellants are not competent to plead that 
the house never became the property 
of Moti Ram. He has relied on Dogar 
Mal, v. Jamat (ri), but that was a case 
in which the party who wished to plead 
his fraud was tne plaintiff, and it is un- 
‘doubtedly a wile of law that a plaintiff 
is precluded from setting up his own fraud 
in order to support his claim. ‘The case 
of a defendant wuo is only resisting 
a claim stands on a different foot- 
ing. 

Sdlingapba v. Hirasa (2), which is 
Cited by’ Counsel for the respondents, Was 
a case in wnica one H, who owned' certain 
property had'executed a benamt sale-deed, 
and. tue bénamidar sold tne property to 
the plaintiffs! father. The property was 
attached in execution of a decree against 
A, but the attachment , was raised at 
the instance of the plaintiffs’ father. Subse- 
quently, the plaintiffs sued to recover pos- 
session from 4, and it was held that A 
could not set up his own fraud in answer 
“to the claim, '"Tuat case is clearly distin- 
güishable from the present one, as the 
plaintiffs: derived their title from H’s 
transferee. Their father had bought the 
property from the benamrdar as he was 
‘led to believe by thelatters’ purchase from 
'H. that he (tne benamidar) had a good 
title, and naturally the plaintiffs claim 
in t. 4t case could not be defeated by a 

lea that the original transfer by H was 
brandal or fictitious. In the present 
"Gase, on the other hand, the plaintiffs 


1) 38 P? R. . 1892. 
(a) 31 B. 405; 9 Bom, Le Re5q2. 
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are not claiming from ox throvgh thetrans- 
feree Moti Ram, but are setting up à claim 
for pre-emption in respect of an alleged 
sale by Moti Ram. 

In Sarup Narain v. Madho Singh (3) 
the plaintiff, who was suing for redemption, 
derived his title from a successor of cne 
of the mortgagors and it was held that 
the defendants, who were representatives 
of the mortgagee, were not entitled to 
plead that the mortgage was fictitious. 
That case also is quite different from 
the present one, 

Another case cited on behalt of the 
respondents is Shiva Narain Ram v. Phul. 
jharia (4). The parties in that case were 
members of the same family, and the 
plaintiffs sued for the ejectment of the 
defendants from some houses which had 
been purchased in the name of the plain- . 
tiffs’ mother. The defendants wisted to 
plead that the houses had been acquired 
for the family and that the purchase had 
been made benami in the name of the plaint- 
iffs’ mother in order to safeguard the 
property against creditors of the family, 
but it was held by the Patna Higi Couit 


that they could not be allowed to sei up 


that plea. That case, again, is clearly in- 


‘applicable as apparently tte traud whieh 


the defendants wished to plead was one 
in which both - parties participated. A . 
different view of the law on this point 
has, besides, been taken by other Courts. 
In Jiwan Singh v. Jora (5) it was: held 
that a defendant is not precluded from 
pleading the joint fraud of the plaintiff 
and himself and showing the real nature 
of the transaction, and Babaji v. Krishna 
(6) is a ruling to the same effect. 

Counsel for the respondents lays stress 
on tbe fact that the fraud in the present 
case was successfully carried ovt, ‘but-je 
has cited no authority for the proposition’ 
that a party to the fraud which hes suc- 
ceeded cannot plead the frend in answe 
to a claim by a person, who was nota party 
to it end has not been  prejudiced by 
it. 


(3 30 Ind. Cas. 253: 2 O. L. J. 399; x8 O. 
/OCIISI. 


(4) 52 Ind. Ces. 402. 
(5 25 P. R. 1905; 65 P. L. R. 1905; 23 P. W.R, 


1905. 
(6) 18 B. 372; 9 Ind. Dec; (N. 8.) 756. 
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In Hafz Abdul Karim v. Muhammad 
Yusaf (7), whica is cited by Mr. Sheo Narain 
for the appellants, the plaintiffs had sued 
for pre-emption of some land, basing their 
suit on a statement + by tne first defendant, 
recorded in the patwart’s diary to the 
effect that Le had sold his interest in the 


land to his wife. The defendant pleaded — 


that the alleged sale was a colorable trans- 
action made for the purpose of evading 
claims on the part of the Tank State, in 
which he had been employed. It was 
held that the fact that he had to allege 
his own fraud in order to show that no 
„Sale had actually taken place did not pre- 
clude him from expleining the real nature 
of the transaction. That case is very 
similar to the present one. The learned 
Judges said on page 314 of the report: 
“The plaintiff is a third party, whom.the 
fraud did not injure and who does not 
Seek to set it aside. He simply wishes 
to stop defendants from alleging fraud 
in order to explain the real nature of the 
transaction." That is exactly the case 
here. The plaintifis were not aftected 
by the fraud which is said to Lave been 
practised by the appellants on Lal Chand, 
and I do not see why the appellants should 
not be allowed to resist the claim for pre- 
emption by showing that tne ostensible 
sale by them to Moti Ram in I9I3 was 
fictitious, and that, consequently, the re- 
transfer by Moti Ram in*r920, on which 
the suit is based, was likewise fictitious. 

. Iam also unable to agree with tue learned 
District Judge that tue fact of the ap- 
pellants taking a deed of gitt from Moti 
Ram estops them from p'eading in answer 
to a claim by tie plaintiffs, that Moti Ram 


did not own tue property wuich purported: 


to be transferred by that deed, or that 
they are estopped by their redeeming 
from the plaintiffs the house mortgaged 
by Moti Ram. 

No arguments have been addressed to 
me on taese points. Tne plaintiffs were 
noi parties to tne deed of gift," and as 
- to the mortgage their position, after the 
house has been redeemed from them, 
is not affected by tbe question whether 
the transfer to Moti Ram in 1913 was 
genuine or fictitious, so that there does 
not appear to be any estoppel. 


(7) 6x P. R: 1895. 
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I accept the appeal, set aside the order 
of the District Judge, and remand the 
case to him under O. XLI, 1. 23, Civil 
Procedure, Code, for a fresh decision after 
he has determined the question of the 
genuireness or fictitiousness of the sale 
of the4th August 1913, and, in the event 
of his finding it to be genuine, the fur- 
ther question whether the  ostensible 
gift by Moti Ram in 1920 was a sale. 
The Court-fee on the appealin this Court 
will be refunded. Other costs will be 
costs in the case. 


Z. Ke Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVIT, APPEAL NO. 271 OF 1922. 
July 5, 1923. 
Present ‘—-Mr. Baker, Offg. J. C. 

DAULATRAM AND ANOTHER—-DEFEND 

ANTS—APPELLANTS 
YEN SS 
GULAB CHAND AND A OTHER— 
PLAINTIFFS— RESPONDENTS, 
Court-Fees Act (VII of 1870), s. 6 (ix)—Suit 
for vedemption—Surplus profits | claimed ——Cotrt- 
fees—— Interest, vate of. 

In a suit for redemption where a definite amount 
is claimed as surplus profits, the Court-fee payable 
is on the amount of principal dug under the deed 
only and not also on the amount of surplus pro- 


fits claimed. fp. 133, col. 2.] 
Husaini Khanam v. ‘Husain Khan, 29 A. 471; 
A. W. N. (1907) 133; and 


4 A. L. J. 375 
Gopihishan v: Sovabjae, 68 Ind. Cas. 226; (1922) 
A I. R. (N) 259, followed. . 

Appeal against the. decree of tke D-s- 
trict Judge, Nimar, dated the 6th February 
1922, in Civil Appeal No. 126 of 1921. 

Messrs, M. R. Bobde ana P. N. Rudra, 
for the Appe'lants. 

Messrs. M. Gupta and W. R. Puranik, 
for the Respondents. : 


JUDGMENT.—This appeal arises out o 
a redemption suit and the only question 


4 itis‘as to the amount to which the mort- 


gagees are entitled on redemption. The 


» 


‘ments of the 


‘subsequent mortgagee. 


r 
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'The facts are fully set out in the judg- 
Courts below. 

Most of the points raised are really points 
of fact. 

The first point taken by the appellants 
is that the alleged payment by Chhaganlal, 
the prior morteagee, to defendants is un- 
proved and that thelower Appellate Court's 
finding on the point is based on a mistaken 
view of the law, viz. that QCühaganlal's 
position as a decree-holder mortgagee 
ceased on his purchase of the property 
and he became only an auction-pur- 
chaser of the property subject to 
another mortgage. Reference is made 
to Pandurang Jaswant v. Sakharchamd 
Malji (I). That case lays down that; 
where a prior mortgagee sues his mort- 
gavor for the sale of the mortgaged prop- 
erty withotit making the puisne mort- 
gagee-a party to the suit, the latter is, in 
no way, affected by the suit or its results, 
The puisne mortgagee has as against the 
auction-purchaser, whether he isthe prior 
mortgagee or a stranger, precisely the 
same rights as he had collectively against 
his mortgagor and the prior mortgagee. 
That is to say, he may sue to redeem the 
purchaser as mortgagee or thereafter as 
mortgagor to foreclose, or suffer bimself 
to be redeemed by bim. 

There is some doubt in the present case 
as to whether Chhaganlal is a prior or a 
The suit mort- 
gage-bond, which is of 1990, is a renewal 


. of a prior mortgage of 1893, in favour of 


defendants, and Chhaganlal’s mortgage 


' is intermediate being of 1897. 


It has been held in some cases that, when 


a mortgagee subsequently to the execution 
. of the mortgage-deed takes another mort- 


gage in renewal of the mortgage-deed, 
he has priority over  iscumbrances 


Subsequent to the first deed: see Gour's 


Trgnsfer of Property Act, Volume 2, para- 
graph 2017, and cases collected thereunder. 
However, I do not think that it is necessary 


‘to discuss the law at length, because it is 
° admitted that the defendants were in pos- 
. .' Session of the mortgaged land in suit and 


that Cuhaganlal took possession from them 


after his auction-purchase the dispute being 


{t) 31 B. 112; 8 Bom, La Ri 861, : 
E 
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“respondents have filed cross-objections. as to the year in which he took possession 


andthe payment, ifany, made by him. - 
The plaintiffs, who are strangers, are 
not able to adduce any satisfactory evi- 
dence of the payment, but I agree with 
the view of the Courts below that the de- 
fendanis would not have given up their 
rights under the mortgage to Chhaganlal 
without receiving some payment from 
him, and this is supported by the entry in 
the jamabandi (Exhibit P-3), which refers 
to such a payment, but, unfortunately, 
does not state the amount. Tne evidence 
on the point is discussed in paragraph 
I3 of the lower Appellate Court's judg- 
ment, and the statement of Cnhagan'al 
is merely hearsay and is not supported 
by any receipt or other documentary evi- 
dence. The sum mentioned by Cuhaganlel 
(P. W. No. 5) is Rs. 800 and by a process 
of calculation the learned District Judge 
has arrived at the conclusion that tnis 
approximately represented tne proportion- 
ate amount of the mortgage due on the 
land in suit, (which is one of two fields co- 
vered by the mortgage) at the date of the 
payment 1909. The defendants have not 


‘produced any accounts and deny the pay- 


ment, i 
In the circumstances, I do not think, 
there are sufficient grounds for disturbing 
the finding of the lower Appellate Court 
in second appeal, 
As regards the question of possession 
both the Courts below have found as a 
fact that Chhaganlal only took symbolical 
possession in 1909 and that the defendants 
remained in actual possession till 1913, 
which is supported by the entry in Ex- 
hibit P-3, the ja mabandi of 1912-13, which 
shows defendants as mortgagees in pos- 
session. 
AS regards the question of interest this 
subject has been discussed at great length 
by both the Courts below. “The learned 
District Judge in particular has elaborately 
examined the terms of the mortgage. l 
A number of cases of this Court bearing 
on the point have been quoted, but the 
question of the rate of interest is a matter 
to be decided on the facts of each case. 
The respondents have filed a cross-objec- 
tion against the rate of interest awarded 
by the lower Courts. I do not see any 
reason for interference. 
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¿A -cross-objection. has been pnt-in as , redemption arose iut of the. mortgage dum 
to the rate .of profits allowed. by the lower - upon. -For a similar ; reason, the present 
Appell ate Court, but this is a question of. suit is not analogous to one brovelt 
fact which cannot be gone into in second . to recover possession of property... cand 
appeal, - . mesre ..profits in respect of the Nfong- 
A further cross-objection i is put in E d ful occupation, claims which’ appear, 
the Court-fee charged on the excess profits . from O. II, r. 4 Civil .Procedvre Code, 
alleged to have. been received by the mort- - tobebased on distinct causes of action." 
gagee;. It is argued that, in a redemption. This answers “the view of the learned 
suit, the Court-fee may be calculated on District Judge in paragraph 23 of hisjudg-; 
the principal of the mortgage. . ment that the claim for svrplus ` profits» 
The respondents rely:on the remarks , is the claim for mesne profits. 
in Husaint Khanam v. Husain Khan.  ;Bollowipg Husatni Khanam v. Husain” 
(2), where it is. stated that ina redemption Khan . (2) . (above qu opted): and. the: 
spit: the mere fact that the plaintiffs claim- ruling - of this Coürt in Gopthishan V.- 
edin.the.suit payment of any sum. which Sovabjee (3), Ihold that tbe-Courts below 
might be found to be due to them on the . were wrorg in making the plaintiffs pay 
taking .of the account, a relief to which- Covrt-fee on the amount. of surplus pro-: 
they would be entitled under the ordinary fits claimed, that the. Court-fee payable. 
decree. for.redemption, did not alter. the was onthe principal amount of the mort: 
nature ,of the suit so as to necessitate tte- gage. (Rs. 800) and they are exititled ° 
payment’ of. an additional fee. This is to-a refund of the extra Cotrt-fee levied: 
not an obiter.dictum as.the Judge of the. The only remaining question is that» 
` First Court su pposes, but a ruling. on a of costs. The order. of tke First Court 
pont of law.raised- by the respondent- was that both sides should bear their. 
ib that case,-though it is not referred to own costs. On appeal the District. Judge - 
in. thé head-note. held that the defendants had .not been 
Khe view of the Allahabad High Court guilty of any misconduct | stffic’ ent .tó | 
has been followed by this Court in the case deprive: them of their right to ċosts. Both 
of, Gopikishan v. Sorabjee (3) decided sides rely on Ganesh v.: Sidhakaran - (5). 
ot the 6th August r921. That also was I.do not see any reason for differing from 
arcase jn which a definite sum of Money tke view of the First Appellate. ‘Covrt. Ad- 
was sought | to be recovered, though it mittedly, there is a small ~ -mistake ‘due 
was only tentatively mentioned as the toa clerical error in the account taken 
amount due.: The same is the case here- by the lower, A ppellate-- Court’ - which 
as-the Rs. 475 odd surplus ciaimed by: should ‘be broug bt te its potice. — ^ 
the plaintiffs is according to their caicula- —— "Tie result is that the decree’ of-the lower 
„tions. It was held by my learned predeces- Appellate Covrt is confirmed and the ‘ap- 
sor,’ Sir H. Drake-Brockman, that the. peal and.cross-objections dismicsed with 
view takenin Husaini Khanam v. Husain costs, with the exception of that relating’: 
Khan (2). was correct. “Under section 76. to the Court-fee on the excess profits: 
clause (A) of the Transfer- of Property ci iaimed by the plaintiffs. - 

Act a usufructuary mortgagee is bound `G, R. D. j i ae dismissed. 
to pay any surplus realisations to the mort-: (3. 13 Ce P. ud AR. 749° 

gagorand this provision distinguishes the  ; _ , # 

Madras case [Konna Panikar v, Karunakava — LES "Er dq Aa 
(4 ]relied on by the District Judge, where "ce 

there is nothing. to show that the:claim `.. "E CM = 

for. arrears of rent added to the claim n i ZEE C LS 


“ í 
2» | 


,e 29 A. 4 AW NY (roo) Eu ng 


KA -68 Ind, Cas. 226; (1922) A.. I. R. (uc i E ia 
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DNSU v. CHUHAR SINGH. 
LAHORE HIGH COURT. 
SECOND Crvır, APPEAL No. 482 OF 1922. 
» January 6, 1923. 
Present:— Mt. Justice Campbell. 
DESU— DEFENDANT— APPELLANT 


versus 
CHUHAR SINGH— PLAINTIFF AND 

OTHERS— DEFENDANTS— RESPONDENTS. 

Punjab Tenancy Act (X VI of 1887), s. 5 
(d)—" Jagitdar", whether includes |" muafidar’ 
—Occupancy rights, acquisition of, by muafidar. 

The word “Jagirdar” in section 5 (1) (d) of the 
Punjab Tenancy Act includes a “muafidar.” 

Jodh Singh v. Kishen Singh, 8 P.R. 1896 
Rev, Labna Singh v. “Hira Singh, 1 P. R. 1897 
Rev. Ganda Mal v. Ganpat Rai, 2 P. R. 1897 
Rev. Dogar Mal v. Secretary of Siale, 4 P.R. 
1904 Rev., 82 P. L. R. 1904 Rev., followed. 

À person who has occupied land for over 20 
yeais'as a muafidar, without any recorded con- 
dition of service, and who is not a village servant, 
becomes an occupancy tenant under section 
5 (X) (d) of the Punjab Tenancy Act, l 

Sohna v. Kbawaja, 31 Ind. Cas. 238; 4 P. Rẹ 
1915 Rev; 5 P. W. R. rors Rev, distinguish- 
ed. 


Second appeal from the decree of the 
District Judge, Amritsar, dated the 21st 
November rg2r, reversing that of the 
Revenue Assistant, Amritsar, dated the 
27th February 1920. 

Lala Fagir,Chand, for the Appellant. 

Mr. M. Obedulla, for the Respondents. 


JUDGMENT.—This suit was lodged 
by Chuhar Singh, one of the owners of 
Mauza Dogri, Amritsar District, for a 
declatation that ‘one Desu, a recorded 
myafidar of 60. kanals 2 marlas of land had 
no concern with that land. The necessary 
permission under Act XXIII of 187r 
was obtained by the plaintiff. The 
suit was tried by an Assistant Collector 
and his order-dismissing the suit was re- 
gistered by order of this Court asa decree 
of a Givil Court. On appeal the learned 
District Judge reversed the finding and 
granted the plaintiff the decree prayed 
for. A-second appeal hes been preferred 
by Desu. 

The first objection argued on his behalf 
is that the plaintiff could have sought 
further relief than a mere declaration and, 

therefore, could not obtain a decaratory 
decree under section 42 of the Specific 
Relief Act This contention has undoubted 
force. Desu pleaded in the Trial Court 
that he wasin possession of the land In 


LÀ 
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suit, The question whether he was 
in possession was put in issue and decided 
in the affirmative. The decision on this 
point was not speċifically challenged in 
the plaintiff's appeal to thelower Appellate 
Court. The object of the suit is clearly. 
to put an end to any connection between 
Desu and the land in suit and there is no: 
explanation of why the plaintiff did not 
or could not ask for a decree fot possession `` 
or dispossession. The dismissal of the 
suit by the First Court, it should be noted, 
proceeded on other grounds, namely, that 
Desu was an occupancy tenart. 

It is claimed in second appeal that this 
finding was correct and it appears to be: 
$0. There was no evidence produced in 
the suit except copies of the Revenue Re- 
cords. ‘hese show that the muaf of 
the land in suit was first granted in 1853: 
to one Gopal Das for so long as a certain 
dharmsala existed. Subsequently, the 
grant was renewed in perpetuity ` by 
a letter of the Government of India deted 
the zoth October 1858. Lateron,in 1890-01, 
it was noted in the records that good 
character was a condition of holding 
the muafi. In 1887 and 1800 Buta Ram, 
muafidar, is alluded to as khtdmaiguzar 
of the dharmsala. He was the great-grend- 
father of Desu. The learned District 
Judge considered that the land in suit 
had been dedicated to the dharmsala and 
for the maintenance of the person in charge 
thereof, and that there were no perma- 
nent rightsin theland but only temporary 
rights belonging to that person, who was 
for the time being Ahidmaiguzar of tile: 
dharmsala. He found that Desu was a 
minor, and, therefore, unable to perform 
the necessary services a8 ‘khidmatguzar 
and that the village proprietors were: 
entitled. to make any arrangements for 
that work which they pleased and to place: 
any other person in possession of the land 
whom they might select for tke pur- 


se. 
Pi These findings are scarcely supported 
by the copies of the Revenue Records on 
the record, which certainly do not indicate 
that Desu can be evicted at will by the 
village proprietors, The land, it is true, 
is part of the shamila! deh, bat since 1887 
at least, when Buta Ram, Desu's great- 
grand-father, is recotded as in possession, 
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Desu and Fis forebears have held unin- 
terrupted possession as muajidars with- 
out any recorded condition of service 
whatsoever. The muaji, as already stated, 
is recorded’ as perpetual and in 1805 tLe 
proprietors . apparently declared that 
they wouid never disturb the then incum- 
bent. Tris 1865.entry makes it quite clear 
that the muafdar was not a village ser- 
vant of tbe character of the bolder of a 
small zssignment in lieu of services 
who was the subject of the decision in 
Sohna v. Khawaja (i) on which Counsel 
for the plaintiff-respondent relies. Jt has 
been ruled several times that: the word 
'jagirdar" in section 5 (1) (d) of the Punjab 
Tenancy Act includes a muajidar, e. g., 
Jodh Singh v. Kishen Singh (2), Lahna 
Singh v. Hira Singh (3); Ganda v. Ganpat 
Ras (4) and Dogar Mal v. Secretary of State 
ts), and it is clearly proved that Desu and 
his predecessors-im-interest have continu- 
ously occupied the land in suit for more 
than 20 years. In these ‘circumstances, 
he cannot be ejected at the mere pleasure 
of the proprietors or because he is a 
minor. 

I accept the appeal, set.aside the decree 
of the lower Appellate Court and restore. 
the order of the First Court dismissing the 
suit, The  plaintiff-respondent will pay 
the appellant's costs throughout. 


Z. K. Appeal accepted. 


(1) 31 Ind. Cas. 238; 4 P. R. 1915 gWRev; 
5'P. W. R. 1915 Rev. - 
(2) 8 P. R. 1895 Rev. 
3) x P. R. 1897 Rev: 
2 P. R, 1897 Rev. 


(5) 4 P. R. 1904 Rev; 82 P. L;-R. 1904 Rev. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAI, NO. 2836 OF 1922, 

April 19, 1923. 

Presenti :-—Mzr. Justice Broadway. 
MIRAN BAKHSH AND ANOTHER— 
DEFENDANTS— APPELLANTS 
UEFY SS 
MIILKHI RAM AND ANOTHER—PLAINT FFS 
—RESPONDENTS, 

Punjab Alienation of Land Act (XIII of 
1900), s. 3— Act, whether  reirospective —M origage 
effected by member of | '»n-agriculiural, tribe— Tribe. 
subsequently notified as agricultural, effect of. 

In order that the provisions of the Punjab 
Alienation of Land Act should apply to a transfer, 
the conditions laid down bw section 3 and othet 
sections of the Act as to the status of the aliencr 


and the alienee, must be fulfilled on the date of 


the alienation. If the alienor and the alienee 
satisfy the requirements of the Act on that date, 
it oesnot matter whether they continue to satisfy 
these requirements subsequently. [p. 136, col. 1.] 

The Punjab Alienation of Land Act has no 
retrospective effect and rights €cqured prior 
to the passing of that Act are not controlled by 
its provisions. (p. 136, col. 1.] 

Hari Chand v. Bura Mal, 27 Y. L. R. 1906, 
Sahib Dad v. Rahmat, 90 P, R. 19044 88 PLL. R. 
1904 (F. B), Muhammad Khan v. Sardar 5 Ind. 
Cas.249; 7 P. R 1910; 14 P W. R. 19101 49 P. I: 
R 1910, followed. 

The rights of amorgtgagee under a mortgage 
effected by a member of a non-agricultural tribe 
are not affected by the fact that afterthe date 
of the mortgage the tribe of the mortgagor has been 
included among agricultural tribes under the 
Punjab Alienation of Land Act, fp. 136, col, 1.) 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, at 
Jullundur, dated the 26th April 1922, 
affirming that of the Munsif, First Class, 
Hoshiarpur, dated the 30th August 1921, 

Shekh Niaz Muhammad, for the Appel- 

lants. . 
Lala Badri Das, R. B. for Lala  Fagir 
Chand, for the Respondents. 
JUDGMENT.—The only point for deter- 
mination in this appeal is whether a mort- 
gageeffected by a member of a Kureshitribe 
prior to the date when the Kureshis were 
potified as agriculturists under the Punjab 


. Alienation of Land Act (XIII of 19090) 


can be.given effect to in a suit filed sub- 
sequent to the said Notification In the 
present case, the Mortgage was effected by 
certain Kureshis on the 30th of November 
1909, on which date the Alienation of Land 
Act was not applicable to the tribe of Kure- 
shis. By Notification No. 44, dated 4th 
March ro9rt, the KuresHis were inclu ded 
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in the list of agricultural tribes. The 
present suit was brought on the 13th Octo- 
ber 1920 by the mortgagees, who claimed 
possession on the ground that the mort- 
gagors had failed to make the payments 
they had undertaken to make, and that, 


therefore, the mortgagees were. entitled to 


possession under the terms of the mortgage, 


The Courts below have granted the mort- 
gageesa decree for possession of half ofthe 
property mortgaged. This reduction in the 


area has been made fot reasons with which 
Iam not now concerned. 
Against this decree for possession two 
of the mortgagors have come up to this 
Court in second appeal through Mr. Niaz 
Muhammad, who has urged that, ipasmuch 
as. on the date of the suit, the Kureshis 
wete' an agricultural tribe, possession under 
the mortgage-deed could not be decreed. 
fot this proposition no authority has been 


cited, On the other hand, it was held in. 


Hari Chand v. Bura Mal (x), by a Division 
‘Bench of this Court that the Alienation 
of :Land Act cannot have a retrospective 
effect and that rights acquired prior to the 
passing of that Act were not controlled 
by its provisions, In that case an agree- 


ment ta sell land had been entered into 


prior to the passing of the Act, Sub- 
sequent to. the date when the Act came 
into force, one of the parties instituted 
a suitfor specific performance of the contract 
and the suit was.decreed. "That this Act 
has got a retrospective effect has also been 
keldin Muhammad Khan v. Sardar (2) 
Sahib Dad v. Rahmat (3), is also in 


poinf. In tht commentary on the Punjab. 


Alienation of Land Act (page 35), Sir Shadi 


Lal points out that it must be remembered’ 


that the conditions laid down by section 3 
and other sections of the Act as to the 
status of the alienor and the alienee must 
be fulfilled on the date of the alienation. 
If the alienor and the alienee satisfy the 
reqtfirements of the Act on that date then 
it does not matter whether or not they 
continue to satisfy those requirements sub- 
sequently. Mr. Niaz Muhummad sought 
to distinguish these authorities by urging 


(1) 27 P.L. R: 1906. < 
(2) 5 Ind. Cas. 249; 7 P. R. 19105. 14 P. W. Ry 
toro: 49 P. L. R. T910. ' : 
(3 90 P. R. 1904 88 P. Le R, 1904 (F, B.) 
e l 
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that in 1909 the Alienation of Land Act was 
in force, but this contention dces not appear 
to me to have apy force. The principle 
under ying those decisions is perfectly clear 
and alienations by Ktreshis ptior to the 
Notification referred to above, were wholly 
uncontrolled up to the 4th of March 1017, 
No other point is argued by Mr. Niaz’ Mu- 
uud and the appeal is dismissed with 
costs, 


Z.K, Appeal dismissed. — 
PATNA HIGH COURT. | 
SECOND (Civi, APPEALS NOS. 392 TO 397 

OF 1920, 


October 25, 1922. 
Present :—S$ir Dawson Miller, Kr,, 
Chief Justice, and Mr. Justice Ross. 
RAI BRIJRAJ KRISHUN AND | 
ANOTHER—DEFENDANTS—APPELLANTS . 
| VEYSUS 
CHA TU SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. s 

Jurisdiction of Courts—Decision by ` Division 
Bench of High Court on question of law— Remand 
to lower Appellate Court-— Appeal to another Divi- 
ston Bench from decision after remand— Decision of 
first Division Bench, whether cam te. questioned by 
second—Ccurts of co-ovdinate jurisdiction, powers of. 
_ The decision of a Division Bench of a High Court 
in second appeal, holding that, on the facts found by 
the TrialCourt, that Court was justified in : rriving 
at a conclusion tlat there was fraud, and, dis- 
agreeing with the jower Appellate Court, remanding 
the case and laying down the law to befollowed by 
that Court on remand, cannot be questioned in an 
appeal before another Division Bench of the High 
Court from the decision of the lower Appellate 
Conrt after remand; the decision of the first Division 
Bench being a decision on a point of law ofa Court 
of oe jurisdiction. [p. 138, col. 2; p.:139, 
col, 1.] , : P t 

‘Appea's against a deéision ef the Sub- 
Judge, Muzaffarpur. 

Mr. Banwari Lal, fo: the Ap; ellants. 

Mr. S. Dayal, fcr the Respondents. 

JUDGMENT. 

Miller, C. J.—In thes: ?preals tt seems 
to me that our decision must be gover: ed 
by thé order of the Division Bench of 
this Court, dated the 3rd February 1919. 
The appeals arise out of ceftain suits 
which were brought by the respondents 
against the appellants to set aside certain 
rent-decrees obtained by the appellants 
against the respondertsin tbe yes! IgrI, 
The appellants were the mukararridars of 
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an ‘interest in Mauza Raghojur. The Te- 
spondents were tenants | ho'ding under 
them, The appellants brought rent-suits 
igainst the respondents claiming rent in 
respect of certain additional land over 
and’ above that which they admittedly 
held at the rate of Rs. 3-8-0 per bigha. 
The respondents defended the suits and 
putin-written statements but when the 
cases came ` on for trial, they did not 
appear before the Trial Court and the suits 
wére decreed üpon the plaintiffs evidence 
alone. The réspondents thereupon applied 
for'teview of jüdgment which was rejected. 
They then took proceedings under O. IX, 
r.. Í3. of the Civil Procedvre Code to 
Have the decrees set aside alleging that 
their absence from the trial was due to 
the fraud of the landlords, the plaintiffs 
in the rent-süits, The fraud alleged was 
that the parties in those rent-suits had 
égtered into a compromise whereby the 
tenants agreed to pay not Rs. 3-8-0 per 
bigha but Rs. 2-8-0 pér bigha and ag: eed 
to judgment upon these terms; that they 
prepared a compromise petition which 
they handed to the landlords who under- 
took. to jresént’ it to the Court and 
Obtain a decree vron the terms of that 
éjmpromise but that when thc time came 
the landlords fraudulently suppressed the 
fact that a compromise had been come 
to and in the absence of the tenants 


proved their case' and obtained judgment. 


That application under O. IX, r, 13, 
was heardin que course and ev idence 
on behalf of both sides was given. The 
Court rejected the story of the compromise 
ana tefused to set aside the decrees. That 
decision was affirmed on appeal. 

^ Subsequently, in July 1914, the tenants 
instituted - the suits ott of which these 
appeals arise. They claimed to have the 
lent-dectees set aside on the gr ound 
. that they were obtained by fraud. They 
alleged in their plaint the facts as tothe 
compro nise . which they had relied upon, 
but unsuccessfully, in the application 
vnder O. IX r. 13, and, in addition, 
they say that in truth and in fact the 
land, in respect of which the tent was 
claimed, has io existence, and presumably 
never díd have any existence, and further 
that there never was any settlement by 
fle landlords with the tenants - of these 
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lands for which rent was claimed in the 
rent-suits; and the inference they ask 
the Court to draw from these facts is, 
that the landlords in the rent-suits, being 
aware of the non-existence of the lands’ 
and also being aware that they never 
made any settlement of tlem with the: 
tenants, nevertheless -deliberstely-. and: 
freudulently put forward a concocted case 
beforethe Court and thereby misled -the 
Court and so obtained judgment, and they 
ask the Court to say thot if these facts 
are proved the decrees wer eclearly obtained. 
by fraud perpetrated upon the Court and 
upon ihemselves. 

When the case came for trial before. 
the Munsif it was obvious that the tenants. 
could not hope to succeed upon the plea: 
they had originally put forward in the 
application under O. IX, r. 13 as to 
the compromise. That mattej had already: 
been decided against them in proceedings 
between the same parties by a Court of 
competent jurisdiction and it was not: 
open to them to ask another Court 
subsequently to determine thesame ques- 
tions, and, therefore, that story, which: 
must he treated as entirely false, was 
abandoned at the trial. They diu con- 
tena, however, that the land did not exist 
and that there had been no settlement. 
With regard to these points if the matter 
were open to us I shoui3 have said that 
it. was no longer within the competency 
of the Court to adjudicate upon them 
because these questions were in issue in 
the original sent-suits and had -been 
determined between the same parties, 
although it is true that the tenants did 
riot actually appeat at the trial in the 
rent suits, and it is now well settled that 
one cannot ask the Court to come to the 
conchision that afraud bas been practised. 
in obtaining a decree merely because it 
is sought to prove that the evidence put 
iorwatd on behalf of a successiul party 
in the original suit was not irue, It 
is important to bear in mind that in the 
rent-suits these questions as to whether. 
there was any lana and as to whether 
there was a settiement were infact matters" 
in issue. We have not seen the pleacings 
in the rent-suits but from the plaints 
in the present suits it appears clear that 
the matters were in issue ia those suits, 
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In paragraph 6 of the plaint, after stating 
that they never took settlement of these 


lands and that these [lands did not in. 


fact exist, they go on and say thet as 
the defendants’ claim in the above-men- 
tioned reat-suit was false and based on 
lands which had no existence, and as the 
suit haq been filed out of malice, plaintiffs 
Nos. 1 to 5 and the father of plaintiffs 
Nos. 2 to 4 filed a written statement 
noting the facts therein and also filed 
sufficient evidence for testing the defen- 
dacts’ allegations. It is obvious, therefore, 
that the allegations upon which the 
plaintiffs in the present suits sought to 
have the rent-decrces set aside, were 
matters which had been put in issue in 
the original, rent-suits and, as already 
stated, if.I were free to decide this case 
for myself I should come to the 
“conclusion that, whatever the findings of 
the Court im" the present suits as to the 
settlement or as to the existence of 
the land when the present suits were 
brought, it was not competent to the 
Court to discuss the questions and upon 
coming to a conclusion contrary to the 
landlords to decide that the original 
decree had been obtained by fraud. 
The learned Munsif, however, in a judg- 
ment which rather treated the onus of 
proving the settlement and the existence 
of the lands as resting upon the land- 
lords, came to the conclusion that it 
had not been proved that the land in 
fact existed or that any settlements such 
as those deposed to in the rent-stits 
had been made and relying rather upon 
the absence eof evidence on the art of 
the landlords he came eventually to a 


conclusion of fact in favour of the 
non-existence of the land and tte 
absence of any settlements with the 


tenants and in the result he arrived st 
the conclusion that the decrees in the 
rent-suits must have been obtained by 
fraud. 

The matter then went on appeal to 
the Subordinate Judge who was cf opinion 
that the mere fact that the existence 
%f the lands and the settlements with 
the tenants had not been proved to tke 
satisfaction of the Munsif could not by 
any stretch of imagination be construed 
intoa finding that the suits were. entire- 
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ly felse and the original decrees obtained 
by fraud, Ia his opinion it merely: 
amounted to this that the Munsif had 
arrived at a conclusion different from 
the one arrived atin the previous litiga- 
tion by the Court which passed the rent 
decrees., 

The matter then went on second appeal 
to a Division Bench of this Court and 
came before the late Mr. Justice 
Atkinson and Mr. Justice Manuk. In 
their opinion the Subordinate Judge was: 
wrong if be accepted the facts found by. 
the Munsif in coming to the conclusion’ 
that frand had {not bien proved. They 
said: “ All that remains for us to con- 
sider is whether the leained Munsif, 
having founà as a fact that no lands 
existed 1n respect ol which a létting 
could Lave been made, and also that no 
Contract was ever made to support the 
creation of a tenancy es between the 
landicrd and tenants, wes justified in 
law in setting aside the rent-decrees 
obtained as against the plaintifis witkcut 
contest in the tent-suits of 1911. 
Clearly he was. The evidence adduced 
in this case was such as, in our opinion, 
would kave justified the Munsif in 
arriving in law at the conclusion that he 
did.” Having arrived at that opinion 
they did not decide the case themselves 
but sent it back to the lower Appellate 
Court for a finding as to the actual 
facts; thet is to say, whether the lower 
Appellate Court agreed with tke findings 
of fact come to by tke Munsif, The 
reason for this was that the Subordinate 
Judge in first appeal originally bad not 
thought it necessary to come to an 
independent finding on the facts having 
arrived at tLe conclusion that, accepting 
the facts found by the Munsif, no fraud 
had been proved. The learned Judges 
of this Court thereupon set aside tte 
decision of the Subordinate Juage and 
remanded the case to tke Court of the 
Subordinate Judge again for final ad- 
judicatior «nd disposal according to law 
on the facts and the merits, 

There can be no doubt to my mind— 
whether I am prepared to agree with 
it or not is another matter—that the 
finding of this Court in second appeal 
was that, upon the facts found by tbe 
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Munsif, the'Court was perfectly justified 
in artiving at a conclusion that there 
was fraud. That was a question of law 
and, in so feras that question Was 
determined by two Judges of this Court 
of co-ordinate jurisdiction in a final 
judgment which set aside the decision of 
the lower Court, I think we must hold 
ourselves bound by thst decision and 
cannot go behind it. Had it merely 
been a case of keeping the appeal 
pending in this Ccurt and remanding 
the case for further findings on an issue 
not decided . we should no doubt have 
been entitled, when the matter came.up 
for final consideration, to disregard the 
reasons given for remanding tbe case, but 
the present decision appears to me to be 
one which we cannot ignite. Jt is, as I 
have said, a decision on a point of law 
by a Court of co-crdinate jurisdiction and 
it is final inso far as it sets aside the 
decision of the lower Appellate Ccurt ard 
lays down the law to be followed by that 
Court on remand. 

The matter tlen went back to tre 
‘Subordinate Judge who, after discussirg 
the evidence, came to the conclusion 
ttat Le saw 10 reason to differ irom the 
findings arrived at by thelearned Munsif. 
Altheugh tle judgment was not perheps 
beyond criticism as again 1t rather placed 
the onus upon the landlords, still he does 
come to a clear conclugon that the 
findings of fact of the learned Munsif 
were justified and, in these circumstances, 
it seems to me that we are bound to 
give effect to the decision of this Court 
on the previous occasion and hold that 
there must be judgment for the terants. 
The appeals will, therefore, be cismissed 
with costs. 

Ross, J.—1 agree. 

N. H. 

Appeals dismissed. 


LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS PETITION 
No. 109 OF 1923. 
May 1.1923. | 
Present..— Mr. Justice Moti Sagar. 
THE Firm GOKAL CHAND-JAGAN 
NATH oF SIALKOT—PETITIONER 
Versus 
THE COLLECTOR, INCOME TAX, 
SI ALKO'T— RESPONDENT. 

Income Tax Act (XI of 1922), s. 66— Appli- 
cation to Commissioner to state case— Commissioner, 
duty of—Delegation of power-—Procedure, 

The Income Tax Commissioner has no power 
under the law to refuse to pass an order on an 
application under section 66 of the Income Tax 
Act, or to delegate his authority to any subordi- 
nate officer. He must deal with the application 
himself and must accept orreject it.[p. x40, col. 1.] 

A refusal by the Income Tax Commissioner 

io state a case to the High Court under section 

€6 of the Income Tax Act, whatever may be the 

grounds of the refusal, is tantamount to a re- 

fusal on the ground that there igno question o f 
Jaw involved, and the High Court, if it is mot 

satisfied of the correctness of the Commissioner’s 

decision has the power to require the Commis- 

sioner to state the case and to make a reference 

to the High Court, [p. 140, col. 2.} 


Petition, under section 66 (3) of Act XI 
of 1922, praying that tke Income Tax 
Commissioner may te required to drew 
up a statement of the petitioners’ case 
and to refer it to the High Court for de- 
cision. 

Lala Mool Chand, R. $., 
tioner. 

Lala Ja? Lal, R. B., Government Ad- 
vocete, for the Respondent. 


ORDER.—This is an application under 
section 66 (3) of the Indian Income Tax 
Act (XI of 1922), and theeprayer made 
in his application is that the Commissioner 
be required to draw up a statement of 
the petitioners' case and to refer ii to 
the High Court for decision. It appears 
that the petitioners, who area firm of mer- 
chants carrying on business at Sialkot, 
applied to the Commissioner on the oth 
December 1922, under clause(2) of section 
66, to refer to tpe High Court certain ques- 
tions of law which they alleged arose out 
of the order passed by the Assistant Com- 
missioner on the 8th November 1922. 
The learned Commissioner, instead of 
accepting or rejecting the application as 
required by this section, referred it to, 
the Income Tax Officer for disposal, who 


for the Peti- 


I40 


by his order, dated the 6th of January 

1923, withheld the application and inform- 

3 Pus petitioners that it had been with- 
eld. 

The petitioners have now come up to 
this Court under clause (3) of section 66, 
and it has been contended on their behalf 
that theactiontaken by the Commissioner 
on their application was not in accordance 
with law and that he was bound to dis- 
pose of the application himself. I think 
that this contention is well founded 
and must prevail. Under clause (r) of 
section 60 if, in tte course of, any assess- 
ment under the Act, a question of law 
arises, the Commissioner may, either on 
his own motion or on reference from any 
Income Tax Authority suboriinate to 
him, draw up.a statement of the case 
and refer it with his own opinion thereon 
to the High Court. Under clause (2) an 
assessee may "demand a reference on ony 
question of law, and the Commissioner has 
no discretion to refuse to make a reference. 
Under clause (3), if the Commissioner re- 
fuses to state the case, the assessee may 
apply to the High Court for a rule directing 
the Commissioner to state .the case, and 
the High Court can issue a rule if it is 
satisfied that a question of law arises 
in the case. But I do not think that 
the Commissioner has any power under 


the law to refuse to pass any orders òn. 
an application or to delegate his av- 


thority ^ to any .subordinate officer. In 
fact, it is admitted by the learned Govern- 
ment , Advocate that the procedure 
adopted by the learned Commissioner in 
this case was «quite illegal and that he 
himself cought to have passed definite 
orders accepting or rejecting the appli- 
cation. He, however, raises a 


jurisdiction to deal with this matter, in- 


agmuch asthe Commissioner has not passed , 


any orders in this case and has not refused 


to.staje the case on the ground that there | 
is no question .of law involved therein, . 
His contention is that the jurisdiction of. 


the High Court to take. action in such 
tatters _ comes into existence only where 
the refusal to state the case proceeds 
on-the grojind that no question of law 
arises; and in no other case. I am unable 


to.accede:to this. contention. In my opi-; 
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minary objection that this Court has no - 
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nion, the refusal by the Commissioner to 
state the case, whatever may be the grounds 
for his refusal, is tantamount to,a refusal 
on the ground that there is no question 
of law involved, and the High Court, if 
it is not satisfied. of the correct, 
ness. of . the Commissioners . de~ 
cision, has the power to require the Com- 
missioner to state the case and to make 
a reference to this Court. If the con- 
tention of the learned Government. Advo- 
cate were to be accepted, the result would 
be somewhat startling. Suppose, there 15 
a case in which admittedly there 1s. a 
very important question of law involved. 
An application is made to the Commissioner 
to make a reference to the High Court, 
The Commissioner on arbitrary grounds 
refuses to make the reference, but does 
not say in his order that the application 
has been refused because there is no, ques- 
tion of law involved therein. According 
to the argument of. the learned Govern- 
ment Advocate, it would be. impossible 
under such circumstances for arn assessee 
to make an application in tbis Coürt thaf 
the Commissioner be reqsired. to state 
thé case and to refer it to the. High Court. 
I do not think that such could have 
been the intention of the Legislature In 
framing clause (3) of section 66 of the In- 
come ‘lax Act. In the present case, how- 
ever, the learned Commissioner has, not. 
passed any orders on the petitioners? appli- 
cation. He has neither accepted -the 
application . nor rejected it - as required 
by clause (2) of the section. This. proce- 
dure on his part is not. warranted by ary 
provision of law, and Iam, therefore, of 
Opinion, thet tke case must- be referred 
back to the Commissioner with a directión 
that he should proceed in accordance 
with law and that he should either draw 
up a statement of the case for reference 
to the High Court'or reject petitioners’ 
application on the ground that there 15 
no question of law involved therein. 


Z. K. Case sent back. 
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MAUNG PO THA V. MAUNG BA DIN. 
UPPER BURMA JUDICIAL 
COMMISSIONER’S COURT. 

SECOND Civi, APPEAL NO. 571 OF 1920. 


October 4, 1921. 
Present :—Mr. Brown, J. C. 


'""MAUNG PO TH À—PLAINTIEF—-APPELLANT 


Versus 
MAUNG BA DIN—-DEFENDANT— 
' RESPONDENT, 
Transfer of Property Act (IV of 1882), s. 54, 


, applicability of —Ejectment, suit for—Defendani 


put in possession under agreement of sale—Part 
performance-—Specific performance, suit fov, barred, 
effect of. 

The provisions of section 54 of the Transfer 


, of Property Act must be strictly construed so far as 


the question of title is concerned, but the question 
of title is not necessarily the sole determining 
factor in a suit for ejectment. (p. 143, col. 2.] 

A person who seeks to oust another from 


. possession of land, must show not only that the 


title to the land vests in him butthat he has also 


-.the right to immediate possession. [p. 143, col. 2.] 


LEN 


. agreement, and it is 


A defendant in a suit for ejectment can resist 
the suit on the ground that he was put in 
possession of the land under an agreement to 
selland that he has performed his part of the 
immaterial that he has 
not sued for specific performance of the agree. 


' ment to sell or that a suit for specific per- 


formance has become barred by time. 
Caselaw discussed. 


The Law of Limitation does not destroy 


. tights. Itmerely provides that after a certain 


period an action cannot be brought to enforce 


' them. [p. 144, col. 1.] 


Second Appeal 

Mr. S Ganguli, for the Appellant. 

Mr, S. Mukerjee, fot the Respondent. 

JUDGMENT.—Tte facts of the case have 
been set forth in my order of the 7th 
March last. An amended plaint has 
now been filed by the plaintiff, and an 


amended written statement by the 
defendant. The questions for decision 
now are whether on the pleadings any 


cause of action has been made out, and 
whether the suit should be remanded 
for the taking of further evidence. I 


. have given the learned Advocates fot the 


parties the opportunity of being heard 
since filing of the amended pleadings, 
but they have had very little to urge. 
It seems to me that legal points of con- 
siderable difficilty are invoived. The 
amended plaint reiterates the claim that 
the land in suit was made ovet to the 
defendant, by way of lease. It, however, 


“gets forth a claim in the alternative that, 


even if the facts are as set forth by 
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the defendant, that the money for the 
redeniption of the land was paid by 
the defendant, the defendant has still 
acquired no title to tle land, and 
the plaintiff is still, therefore, entitled 
to possession. The written statement 
setsforth that the defendant paid Rs. 410 
for the redemption of the land, and that 
he paid a further sum of Rs. 9o, and 
that the land was sold to him for a 
total sum of Rs, 500. The plaintiff's 
case is founded either on the lease, of 
on the alternative claim that, even ac- 
cording to the defendant's version of 
the facts, the plaintiff is entitled to 
possession. The claim as to the lease 
has failed, and the plaintiff can, there- 
fore, only succeed on the alternative 
claim, He is out of possession, and it 
is for him to prove his title, It is not 
sufficient for him to prove that he was 
at one time the owner of the land. 
He must prove that he is now the 
owner. His claim under the lease hav- 
ing failed, he must establish his title 
and claim to possession on the alterna- 
tive claim put forward by the defendant. 
And as for this purpose he is relying 
on the admission of the defendant he 
must accept that admission in its entirety, 
The facts then must be taken to be 
that the land was made over to the 
defendant in consideration of the sum 
of Rs. 500. No deed of sale was ex- 
ecuted and, as section 54 of the Transfer 
of Property Act was in force at the 
time of the transaction, no valid sale 
took place. But if the defendant’s story 
is true—and I have held that, for the 
purposes of this case, it must be held 
to be true—possession of the land was 
handed over under à contract of sale. 
The question then resolves itself into 
this:—The detendant bas been put irto 
possession of the land under a contract 
of sale from the plaintiff. No valid 
title has passed. Can the defendant 
resist the plaintiff's claim for possession 
on the ground of the contract of sale? 
The matter was consideed by a Full 
Bench of the Chief Court of Lower 
Burma in the case of Karanyath Khan 
v. Laichmi Achi (X) and the conclusion 


. (x) 61 Ind. Cas, 675; to I. B. R, 2411 13 Bur, L, 
T, x19 (P, B.). c a a 


.Come to -was, 
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that the plea that the 
defendant was put in possession under 
a Contr.ct of sale was a good defence 
to a suit by the owner for possession. 
The point has, so far asI know, never 
been decided by this Court and the 
facts of this case are not on all [fours 
with the Lower Burma case. Further, 
there has been a considerable conflict 
of opinion amongst the various High 
Courts in India on the poivt. 

If the view that has been accepted by 
the High Court of Madras is correct, 
then the defendant in this case has no 
valid defence to the suit for possession. 
In the case of Kuwi Veerareddi v. 
Kurri Bapireddi (2), the parties had 
entered into an agreentent to sell certain 
land, the purchase-Money had been 
paid, and the purchaser had been put 
into possession, but no registered docu- 
Ment of transfer had been drawn up. It 
was held that, although the period of 
limitation within which the defendant 
could have brought a suit for specific 
performance of the contract ha: not yet 
expired, it was not open to tie defendant 
to raise the contract of sale in defence, 
and a decree for possession in favour 
of the original owner was passed. 
The decision was founded on the view 
that the provisions of section 54 of the 
Transfer of Property Act were imperative, 
and that the Courts in India could not 


: recognise equities which would rave the 


effect of contravening the plain terms 
of the section. The same principle was 
approved by the same Court ^n the case 
of Ramanathan Chetty v. Ranganathan 


. Chetty (3). But a different view bus been 


taken by the High Coutts of Allahabad, 

Cale.tta and Bombay. 

In thecasa of Salamat Uz-Zammt Begam 
Masha Allah Khan (4), the parties 


Y. 
had exchanged possession of two pieces 
of. land many years before the suit 


was brought, tut no registered deed 
had been executed, so that there had 
been no valid transfer. The facts were 
very similar to Ramanathan Chetty’s 


(2) 29 M, 335; 16 M. L. J.395; 1 M. L.T. 153. 
(3).43 Ind. Cas. 138; 40 M. 1134; 6 I. W, 300; 
22 M. L T. 173i 33 M. L. J. 252; (1917) M. W. NY 


57- 
(a) 43 Ind, Cas,-643; 40 À, 187; 16 A, L J 98. 
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case (3) in Madras, but the conclusion 
come to was diametrically opposed to 
the decision of tae Madras High Court, 
The two Judges agreed in holding that 
a suit by one of the parties to the 
agreement of exchange for possession from 
the other would not lie, though for 
different reasons. Walsh, J., held that 
the doctrine of part performance which 
is applicable in England was «applicable 
also in India. The view of Piggot, J., 
was that the original owner of the land 
remained fhe owner but that the defend- 
ant, although not the owner of the prop- 
erty in suit, was not a mere trespasser. 
There had been a contract of exchange, 
and there was no: treason why the patties 
should not hold themselves bound by the 
contract so fer as it had been carried 
into effect. 

In the case of Bapu Apafi v. Kashinath 
Sadoba (5), tbe following question was 
referred to a Bench—" Whether when 
the plaintiff, being the owner of certain 
property, sseks to recover possession ‘of 
that property, it is a valid defence to 
the suit that the plaintiff has agreed -to 
sell the property to the defendants, the 
agreement being at the date of suit 
still capable of specific enforcement, but 
there being no registered conveyance 
passing the property to the defendant?” 
Tne defendapts were to be taken as 
having com: into possession under the 
agreement for sile, and to be willing 
to perform their part of the agree- 


meat. It was held that the contract 
for sale was a good defence ty -the 
sit, Tae  findin; was based on the 


view that by the contract of sale the 
vendor incurred a fiduciiry obligation 
in f.vour of the vendee, and that ‘the 
Court would not aid him in commit- 
ting a breach ef his trust. Although, 
therefore, by the terms of the reference 
the decision was only applicable to a 
case iu which a suit ‘for specific -per- 
formance of the contract was still open 
to the defendant, the principles upo: 
which the decision was based wovld 
appear to be applicable whether such a 
suit was still open or not. 


(5) 39 Ind, Cas. 103; 41 B. 438; 19 Bom, La Ry 
RRA (B. B.j. 
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In the case of Puchha Lal v. Kunj 
Behary Lal (6), it was held that 
a subsequent purchaser by registered 
- instrument could not obtain possession 
- @S agaicst a prior purchaser, although 
the purchase was not a legal transfer, 
if the seconi.purenaser had full notice uf 
the facts of thesfirst purchase. Ir: the case 
ot Mahammad Shafikul Hug Chowdhury v. 
Krishna Gobinda Dutta (7), certain lands 
had been bought by the plaintiff who 
sought for possession as agairst the 
defendant. The defence was that, at tle 
' time of the sale to the plaiitiff, it was 
agreed that the actual Innds in sit 
(which formed part only of the lands 
purchased by the plaintiff) saould 
remain the property ot the dcfendant. 
The purchas: by the plaintiff was made 
by registered deed, aid tle title to 
the lands, therefore, vested in the plaintiff. 
It was held, however, that the plaintiff 
was not entitled to recover possession. 
He was heldto be in the position of e 
trustee for the defendant ana the defence 
was held to be good in spite of the 
fact that a suit for specific performa: ce 
of the agreement might be barredlty 
limitatio:. It was suggested that the 
Transfer of Property Act did not con- 
tain the whole law oa the subject. 
The precise point now in issue does 
not appear .to have been before their 
Lordships of the Privy Courtil. But in 
the various decisions on the sibject, con- 
stant reference is made to the | ronuunce- 
Ments of their Lordships in the case of 
Mahomed Musa v. Aghore Kumar Ganguli 
(8). The matter for decision in that case 
was, whether the equity of redemption 
with regard to certain properties was still 
in existence. The case had arisen before 
the Transfer cf Property act came into 
force, but their Lordships held that, even 
if tue proceedings taken to extinguish the 
mortgage were defective, the actings of 
the patties were sich as to supply all 


,, 9) 20 Ind. Cas, 803; 18 C. W, N. 445; 19 C. L. J. 

3. 

E 47 Ind. Cas. 428; 23 C. W. N. 284; 28 C. L. J. 
(8) 28 Ind. Cas. 930; 42 C. 801; 19 C. W. N. 250; 

I3 A. In J. 229; 17 M. L.T, 143; 2 L. W. 258; 17 


Bom. L. R. 420; 21 C.L. J 231; 28 M.I, : 
5 ; , odds j- ; Lej. 548; 
(1925) M. W. N. 621; 42 LA. x (P. C.). Ro 
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such defects. The effect of this ruling 
has been variously interpreted, and in 
view of the peculicr c. rcumstaices of the 
case it would be unszfe torely on it aS an 
authority asto the effect of the provisiois 
of section 54 of the Transfer of Property 
Act. It does, however, suggest that the 
equities which are recognised by English 
Law cannot altogether be disregarded in 
India. In tie Lower Burma case, to 
which I have already referred, and in 
which the decision was the unanimous 
decision of a Full Bench, the previous 
Indian authorities were referred to. Poss- 
ession of the property in sult had in thet 
case been m<cde over under a Contract 
of sale, but no legal sale had been effected 
by the execution of a registered document. 
It was beld that, althougu the plaintiff 
was the legal owner of the property, he 
had no ri;ht to immediate p&ssession as 
against the purchaser. It appears from 
the cases I have cited that the prepon- 
derance of judicial authority is strongly 
in favour of the view that the provisions 
of section 54 of the Transfer of Property 
Act must be strictly construed so far as 
tue question of title is concerned, and in 
view of the plain terms of that section 
this view of the law seems to mie to be 
unavoid..ble. But the preponderance of 
authurity is also to the effect that the 
question of title is not necessarily the 
sole determining factor in a case such as 
the present. The plaintiff asks kr 
possession of land, and it by no meses 
follows taat the owner of landis entitled 
to immediate possession. A person, who 
seeks to oust another from possession cf 
land, must stow not only that the title to 
the land vests in him, but that he has 
also the right to immediate possession. 
On the facts which must be take: to exist 
for the purpose of the present case, the 
whole of the purch.se-troney for the land 
his been paid by the defendant, and 
the defendant is perfectly willing to [er- 
form what may be necessary on his part 
for the farther completion of the contract. 
It would cleatly be inequitable for tke 
plaintiff to be allowed to disregard the 
contract altogether and it does not, appear 
to me that the equities that exist in favour 
of the defendant are necessarily opposed 
to the terms of section 54.0f the Transfer 
. 


+ * 
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Of t Property Act It is not: i. question 

- of title, but of right to immediate poss- 

: ession. In .the: present case it would 

appear that the defendant coula nut have 


Sued for «specific performance of the con-: 


tract, as such a, suit was probably 


" barred by limitation - before the present. 


suit was filed, But I do ‘not consider 
‘that this fact deprives him of his.defence. 
' The .defendant is not comi: g to the Court 
" aid: asking for any: relief, He is, in 
possession-of theland, and op, oses tbe claim. 
of the plaintiff to cast him from poss- 
ession,. He could not himself enforces the 
contract because the Law of Limitation 
' provides: that after a certain p-riod,the 
. Courts could not entertain 'a suit brought 
- by him. But the contract of sale, is still 


in.existeace.: The Law of Limitation does - 


v not. destory rights. It merely provides. 
«! that aftér a certain per:od an action can- 
^* not be . brought to enforce them. The 
" defendant seeks for no relief from. the 
7 Court. "The contract for sale has been part 


5" performed, and all he- now. asks is that - 


. the performance “skall not be set aside. 
- "He is.not a.:ttespasser and cannot be 
7. treated. as such. -I dm of opinion that on 
: the facts as pleaded: by the defendant 
^ tyre plaintiff as” not made out a:good: 
^? case for possession’ of.the, lónd. I have 
n. already: held .ageiust. the 
' “the question of the! ledse: ' 


It follows ' that the . ‘plaintiff cannot; 


succeed in this case, and that no useful 


‘putposé will be served.by remanding this . 


case to the Trial Court. — 
^ I dismiss- this appeal! with costs.. .. 
> ZPR.: (o Appeal dismissed. 
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1. LABORE HIGH COURT. 
^U ' MISCELLANEOUS: SECOND CIVIL APPEAL 
s NO. 2564’ OF 1922. 

fo "1; i. March 15,-1923. 

i :.v Present s—Mr. Justice Moti Sagar, 

> MAHABIR PERSHAD, MINOR, . THROUGH, 
GOPI CHAND; AND ANOTHER— JUDGMENT- 
i 5 or! DEBTORS—APPELLANTS 


4 
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00315 , ME AN + 4... & 
XXXIV, 7. 7—Limitation Act (IX of 1908), 
Sch. I, Art. 182—Redemption- suit —Deevee 
divecting delivery of possession on payment of certain 
sum, nature of-—Execution of decree—Limitation. 

Plaintiff brought a suit for redemption and-ob- 
tained a decree for possession of the land in suit 
on payment of a certain sum within ‘gix months 
from the date of the decree. Plaintiff‘ paid 
the decretal sum into Court more than six months 
after the date of the decree and made an'applita- 
tion praying that. possession of the landin.dispyte ` 
should be delivered to him; PAE ME 

Held, (1) that the decree not having been dfawn 
up in the form of a preliminary decree as ^pro- 


.Vided by r. 7 of O, XXXIV of the Civil Prore- 


dure Code, that rule had no application :to,it 
and the decree was capable of execrtion; -[p. 
145, Col. 1.] AE AE S 
: (2) that the decree being silent as to the effect 
of non-payment of the decretal amount within 
the time limited, the decree-holder was, entitled 
to enforce his decree at any tinie within the period 
of limitation prescribed for the execution of decrees 
in Art. 182 of Schedulé I tothe Limitation Act, and 
that execution of; the decree had -not’. became 
barred by^the decretal amount not having- peen 
paid within six months of the date of thé’ decree, 
[p. 145, col t] . , T ' Es red 
Nihal Chand v. Ghulam Muhammad, ry ind. 
Cas. 856; 235 P. L. R;1913;146 P. WaR. f9ra 
and Bandhu Bhagat.v. Shah Muhammad, 14 A. 
350; A. W. N. (1892), 49; 7 Ind. Dec, (N. s.) 592, 
relied one — , — 7 05 00 77 0 755 loo 
Miscellaneous second appeal’ from , “an 
order of the District Judge,“ Ambala.’ at 
Kasauli, dated the 7th June -1922, dfürm- 
ing that of the Junior Subordinate Judge, . 
Second Class, Ambala, dated the 75th 
March 1922. | 7 5 0.07. us 
Mr. Shamair Chand, forthe Appellants, 
Lala Jagan Nath, for the Respondent. 


JUDGMENT.—The plaintif’ brought 
a suit for redemption, and on the 3rd of 
January 1921 obtained a decree for posses- 
sion of theland in suit on paymert of Rs, 866 
within six months from the date ‘of’ the 
decree. On the 20th , October ro2x the 
decretal monéy. was paid into Court and on 
the same date tbe plaintiff decree-holder 


applied for execution and prayed that 


possession of the land in suit be awarded 


to him, He was met with two objéctions 
"by ‘the defendant-judgment-debtor,"" (x) 


that the decree was a preliminary decree 


‘and, therefore, incapable of execution, and 


(2) that the execution of the decree' was . 


barred by reason of the mohey not having’, 
"been paid within six months of the, date 
‘of the decree. . Both the Courts below Have 
overruled these obj ections, and the, defen d. 
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ant-judgment-debtor has now come up 
in'second appeal to this Court, 
-Birstly, it is contended by Mr, Shamair 
Chand-on behalf of the appellant that the 
suit being one for redemption a preliminary 
decree only could be passed under O, 
XXXIV, r. 7, of the Civil Procedure Code 
and that such a decree was not capable 


of ‘execution. With this contention I am‘ 


unpabletoagree. A reference tothe decree 
clearly shows that it is a decree for posses- 


sion of the property og payment of a certain: 


amount of money within a'certain time, 


Order XXXIV, r. 7, of the Civil Procedure’ 


Code can, ‘therefore, have no application to 
Such a case. Before this rule could app!y a 
decree should be drawn up in the form as 
provided by this rule, and as the decree 
has admittedly not been drawn up in that 
form, I must liold thatit is not a preliminary 
decree and that it is, therefore, capable 
of execution. © 

Next, itis contended that as the money 
was not paid in time, the plaintiff decree- 
holdet was not entitled to enforce his decree. 
The learned District Judge, relying upon 
the case of Nihal Chand v. Ghulam Muham- 
mad (1), has held that the decree should, 
in the first instance, have been limited 
to granting plaintiff the right to redeem 
the mortgage upon payment of the sum 
found to be due from him, and tbat the 
condition astothe payment of the mortgage- 
Money within six wonths from the date of 
the decree was a mere sırp sage and did 
rot affect the right of the decree-holder to 
‘execute his decree within the period pre- 
scribed by Art. 182 of the Ind/'an I/m.ta- 
tióm Act, It appears to me that the view 
taken by the learned Datrct Judge is 
correct and that the p'a/nt ff is ent/t'ed to 
have .his decree exec: ted and possession 
awarded to him. In the case of Bandhu 
Bhagat v. Shah Muhammad Taqi (2), the 
‘decfee stated that the amoi nt die under 
the mortgage should be pa/d within for 
months but omitted to state what the 
result would be if the mortgage-debt was 
not so paid. It was held that the decree- 
holder could execute his decree anywhere 


Gy te Ind. Cas. 856; 235 P. L. R. 1913; 146 
P. W. R. 1913. | 
(2) 14 Al 350; A. W. N. (1832) 40; 7 Ial. Doe, 
R.S.) 592i: *- * l i 
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. within the three years ordinarily allowed 
fot exacition. In the present case also 
the decree is silent as to the effect of bon- 
paymert withir the due time, and I must 
therefore, hold that the plaintiff is entitled 
to enforce his decree and that execution 
is pot barred by the decretal amount' not 
having been paid within six months. >. 

The appeal fails and is dismissed with: 
costs. 
Z. K. Appeal dismissed. 
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BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 6 OF 19227, 
Atigust 22, 1922. 4 
Present;—Sir Lallubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Crump. 
RAMLINGAPPA RUDRAPPA 
MUKKANNAVAR AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
DHONDI SUBRAO KUTRE— 
PLAINTIFF—RESPONDENT. 

Adverse possession—- Possession, whether follows 
title-— Adverse possession of equity of redemption. 

A mortgage with possession was executed 
in 1898. The mortgagor died in 1899 when'his: 
eldest son sold the equity of redemption. The: 
vendee redeemed the mortgage and got posses- 
Sion in 1908. In 1918 a younger son of the mort- 
gagor, alleging that the sale by his eldet brother 
was void, sued to redeem the mortgage. The 
vendee set up adverse possession: 

Held, that if the sale by the elder brother 
was void, the title and such possession of the equity 
of redemption as was possible under the circum- 
Stances continued with the rightful owner, and 
as the vendee did not come into possession 
before 1908, he had not acquired any rights by 
adverse possession. [p. 147, col. 1.], 

Appeal from an oiaer of the District 
Judge, Belgaum, in Appeal No. 51 of 1920. 

Mr. Nilakant Atmaram, for the Appellants. 

Mr. S. Y. Abhyankar, ‘for "Responlent 


No. 1. 

JUDGMENT.— The proj erty in suit origi- 
nally belonged to one Subrao. He mort- 
gaged it to one Balwantrao in January 
189». Subrao died inJanuary 1899. In 
Match 1599, his eldest son Appaya sold the 
equity of redemption in five out of six 
lands to Govi.d Ganesh, and Govind 
conveyed his interest to Haninant on May 
26, 1998. In July 1908 Haumant sold 
nis interest in these lands to the father 
of defendants Nos. I and 2. In 1916 
“Appaya sold the eqdity of redemption to 
‘defendant No. 5 in “the remainigg lani. 


‘to 
anomalous zesult; because it means that' 
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The plaintiff, whois the younger bro- 
ther of Appaya, filed the present suit 
in August, 1918.tor the redemption of the 
mortgage in,favour of Balwant by Subrao 
alleging that Appays was a minor when 
e conveyed. his interest. in the lanis to 

roynd. in March 1899; that he himself 
attained majority within three years prior 
to the date of the suit, and that he 
was entitled to redeem, It appears that 
the..mortgage in favour of Balwant was 
redeemed by the father of defendants Nos. 
I and 2 in 1908, and, the present suit was 
filed against defendants Nos. I and 2 
who claimed to have purcbased ‘dhe 
equity of redemption in respect of 
the five lands, and against defendant No. 
5 who "purchased. the equity of Te- 
demption in respect of tbe remaining 
land from, ÀAppaya. Ihe issues were not 
clearly framed, and only the fi ollowing two 
issües were dealt with‘by the Trial Court: — 
(1) Wnat is the age of the ' plaintiff ? 
and (2) Is the suit bad because it does 
not contain a prayer for setting aside 
the sale-deed ? It was, found that the 
claim (was "barred because the plaintiff 
attained majority more than three years 
before the date of the suit, and tbat as 
there. was no pre yer to set aside the 
sale-aeed, ‘the suit was bad. 

The plaintif appealed to the District 
Court which found that in fact Appaya 
was a minor at ‘the date of the con- 
veyance in fayour of Govind, $e. on 
March 9, 1899; that the sale in favour 
of Govind was void, and that it did not 
require to" be set aside. The learned 
Judge, therefore, camte to. the conclusion 
that the suit required to be dealt with 


‘on the merits as regards the lands in 


respect of which ‘the equity of redemp- 
tion was conveyed to Govind. But as 
regards the land conveyed to defendant 
No. 5, the learned Judge was of opinion 
that, even though the suit was witLin 
time, as there was ng prayer to set 
aside the. sale, the ‘plaintiff’ s suit ought 
be dismissed. This is rather &n 


though the. plaintiff may claim redemp- 
ti on of the “whole mortgage .as against 
defendants Nos, I and 2, and get back 
the mortgaged lands in di ‘their possession 
ihe equity ef; ‘redemption | in a part of 


the mortgage property conveyed, to de: 
feadant No. 5 would remain outstanding. 
The learned Jade dismissed the suit .as 
regards defendant No. 5 and. remanded; 
as,regards the other defendants {or ajs- 
posal on tre. merits, 

The plaintif “bas. not appealed against 
the dismissal of the suit as regards 
defendant No. 5. But the present. appeal 
is preferred by defendants Nos. I and. 
2 itom the .crder of remand. It, is 
urgel by Mr. Nilkant on,behalf of the 
appellants, that the finding as. to the 
age of. Appaya. should not be accepted, in 
this appeal. Further, it is contended that; 
even if Appaya was a minor, the plaint- 
iff's .clairü is time-barred, because defend; 
ants Nos. 1 and 2 have acquired.a title 
to the equity of redemption by "adverse 
possession during the interval from 
1899 to the date of the suit. 

It is urged by way of reply. that, 
though no issue was raised as to, the 
age of Appaya in the Trial Court, ex: 
pressly, the fact was in controy ersy 
between the parties, that, evidence was 
adduced by, them on the point, that 
the omission to fame an express issue 
on the point has not prejudiced, the 
patties in any way, and that it is 
really a question of fact as to. whether 
he was a minor at the date ot not, It 
is also urged that the point as. tọ 
adveise possession of tbe equity of 
regemption was not raised. in elthet of 
‘the Courts ‘below, and that, even if the 
adverse possession commenced in 1899, 
it would ` not avail the appellant as 
the learned Judge has found that. the 
plaintiff has filed the present. suit 
within three years. from the date of hi is 
attaining majority. 

As regards the first point, as to the 
finding regarding the age of Appaya., 
it seems ‘to us that it must be accepted 
as a finding of fact under the circüm- 
stantes of this case. It is quite pos 
sibie that this fact, which was undoubt- 
edly in dispute between the parties, 
was thought to have been. sufficintly 
covered by Issue No. 1 whica was as 
follows:—'' Do defendants Nos. I, 2 and 
5 prove the sale-deads- relied on by 
them, and are they binding against 
the plaintiff?" It also appears from 
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‘the evidence referred to in the course 
. of the argument that evideuce was 
adduced o2 the point. We do not 
think ‘that, having regard to all thie 
circumstances, there is sufficient teason 
to allow the contention of the appel- 
lants that a fresh opportunity should 
be given to the defendants to adduce 
evidence on the point simply because 
an express issde was ‘not raised. If 
that fact is accepted, as it seems to us 
it must be accepted, as found by the 
lower Appellate Court, wiz, that Ap- 
paya was a minor at the date of the 


conveyance by him in favour of 
Goving, it is decisive of the. present 
appeal. 


The secord point which bas been 
raised by Mr. Nilkant does ‘not appear 
to us to bea point of any substance. 
In the first place, it does not appear 
to have been suggested in the lower 
Appellate Court, and tightly, bécause 
it could not be of any practical tse to 
the present appellants as the leatned 
Judge. found that the suit was filed 
within three years of the date of the 
pla ntiff. having attained majority. 
Apart from that, it woul require a 
much stronger and clearer indicátion 
than we have in the present case of 
the adverse possession of such à right 
as ‘the equity of redemption to justify 
the defendants’ contention that they 
acquired a title to it by adverse posses- 
sion. It is true that adverse posses 
sion of such a right as the equity of 
redemption is possible, and that in law 
a title to such a right can be acquired 
by adverse possession. But that does 
not mean that on tee facts of the pre- 
sent case thefe is any clear case Made 
out of stich possession of an intangible 
right. as would justify the contention 
that defendants Nos. I and = acquired 
that right by ^ adverse possession. It 
is quite clear that before 1908 they did 
not get actual possession of the land 
in question. Erom 1898 to 1908 the 
possession was with the mortgagee, 
and there. is nothing to show that 
defendants Nos. I and 2 OF their pre- 
decessor-in-title had any kind - of 
possession of the land. If the convey- 
ance in favour of Govind was void, the 
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title and such possession of the 
equity, of redemption as was possible 
under the circumstances must be 
deemed to have continued to be with the 
rightful owner. The  preseit appeal 
must, therefore, fail. We dismiss the 
appeal with costs. 

| AX the sanie time, we desire to. make 
it clear that in the plaintifs’ 
claim for the redemption of the mort- 
gage, defendant No. 5 is interested es 
a part owner of “the equity of redemp- 
tion. Though the claim against him 
as regards the sale by Appaya has 
been dismissed by the lower Appellate 
Court, it does:not follow that his pre- 
sence on the record as a person interest- 
ed in the equity of redemption as 
regards one of the mortgaged lands is 
not necessary, It would be appro- 
priate to keep him on thè record as,a 
party, treating the question as to: the 
sale-deed by Appaya as ‘finally decid- 
ed. The parties before vs have not 
referred to this-aspect of the question 
and defendant No. 5 is not a party to 
the appeal. But we think it right to 


order that on remand he should be 
treated as a party to the suit as 
regards the:claim for redemption. 
Order accordtugiy. 
N. H, 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
NO. 2023 OF 1922. 
May I; 1923. 
Present —Mr. Justice Abdul: Racot. 
MAULA DAD AND OTHERS— 

DEFENDANTS — APPELLANTS 

Jer Sus 

ALI AND ANOTHER—PLAINTIFFS, AND 

ANOTHER—DEFÉNDANTS-— r 
RESPONDENTS. 
Custom— Ancestral property—Proof—Pedi- 
gree table, entries in —Presumption, e 

Whete from the pedigrée table of: a village 
it appears that the village was‘founded by the 
common ancestor of the ‘parties, then unless it 


ss 


“can be sliown that thè land had, at any time, gone 
‘out of the hands ofthe family, band been rs az- 
.quired by the alienor himself or by some o£ hs 
ancestors, the presumption is that the land had 
come to the alienor as the descendant of the com- 
mon ancestor, and must, therefore, be regarded 
as ancestral in the hands of the alienor. i 

Jiwan Singh v. Har Kaur, 22 Ind. Casi 415; 
41 P. R. 1914; 51. P.L. R. 1914; 34 P. W.R. 
19r4; Natha Singh v Mangal, 26 Ind. Cas. 812; 
go P. R. 1914; 237 P. L. R. 1915; 194. P. W. R. 
1914; Ishri v.:Bhola Singh, 52 Ind. Cas. 152; 
I L. L. J. 148;'67 P. W. R. 1919, followed. 

Atar Singh v; Thakr Singh, 6.Ind. Cas. 721; 
42 P. R. 1910; 12 C. W. N. 1049; 35 C. 1039; 35 
I. A. 206; 8 CL. J. 359; 18 M. L. J. 379; 128 P. 
W.R. 1908; 4 M. L. T. 267; 10 Bom. L. R. 790 
XP. C.), distinguished, 

Miscellaneous second appeal from the 
order of the District Judge, Jhelum, dated 
the 15th July 1922, reversing that of the 
Junior Subordinate Judge, Gujrat, dated 
the 28th April 1922. 

„Mr. . Nanak Chand Chopra, for the 
Appellants. < 
“Mr. Mukand Lal Puri, for the Respond- 


‘ents. 

JUDGMENT.— The findings of the lower 
Appellate Cout are questioned on two 
points, namely, (I) whether tke property 
in dispute is ancestial, und (2) whether 
the finding that the plaintiffs as the colla- 
terals in the sixth degree are entitled to 
sie is a good finding according to 
custom. | 

As regards (i) it is enough to say that 
the finding recorded is a finding of fact 
which cannot be challenged in second 
appeal. Mr. Nanak Chand, the learned 
Counsel for the appellant, has relied upon 
the decision, of their Lordships of the 
Privy Council in the case of Atar Singh 
v. Thakar Singh (x) and has contended 
that as the finding in this Gase is based 
upon mere conjecture, it connot be treated 
as a valid finding of fact. The facts 
of the case decided by their Lordships 
of the Privy Council, however, were en- 
tirely different from those oi the present 
case. Here in this case it has been clearly 
established by the production of the com- 


plete pedigree table in the Appellate Court - 


that Bhikhi, the common ancestor of the 


"Y t 

(1): 6 Ind. Cas. 7213 42 P. R. 1910; 12 C. W, N. 
£049; 35 C. 1039; 35.1. A. 206; 8 C, L. J. 359; 18 
M: Le J. 379; 128 P. W, R. 1908; 4 M. L. T. 267; 
yo Bom, L Ri 790 (P. C}. 
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parties, had founded the village. ' The land 
in dispute was held at one time. by, 
Mubarik, the’ grandfather of Pira, the 
alienor. Unless it could be shown that 
the land had, at any time, gone out of 
the hands of the family and had been 
re-acquireq bv Pita himself or some of his 
ancestors, they being admittedly Bhikhi's 
descendants, the presumption is irresistible 
that the property must have come to 
them as the descendants: of Bhikhi, and, 
therefore, must be taken to be ancestral. 
This view is supported by the following 
rulinps;:— ` 
, Jiwin Singh v. Har Kaur (2). Natha 
Singh v. Mangal (3) and Ishri v. Bhola 
Singh (4). 
As regards the second point, the finding 
being one on custom it cannot be ques- 
tioned in second appeal without ‘the pro- 
duction of the necessaty certificate required 
under the Punjab Courts Act. 
The appeal fails and is dismissed with 
costs. R 
Z, K. A ppeat dismissed, 
(2) 22 Ind. Cas. 415; 41 P. R. 1914; 5x P. Leo 
R. 1914; 34 P. W. R. 1914. . 
. (3) 26. Ind. Cas. 812; 90 P. R, 19144 237 P: 
I. R. 1915; 194 P. W. R. 1914. . = 
(4) 52 Ind. Cas. 152; 1 L. L. J. 148; 67 P. W.R. 
1919. ” : 5 T7 


BOMBAY HIGH COURT. 

SECOND CrviL APPEAL No. 635 OF 1921 

August 3o, 1922. 

Present —Sir Lillubhesi Shah, Kr., Acting 
Chief Justice, and Mr. Justice Crump. ` 
MULJI PRUSHOTTAM THAKKAR 

DEFENDANT——APPELLANT 

l versus < l 
GOVERDHANDAS TRIBHUVANDAS— 

PLAINTIFF—R ESPONDENT. P 

Civil Procedure Code (Act V of 1908), s xI 
—Res judicata— Execution proceedings. 

The provisions of section 11 of the Civil 
Procedure Code do not apply to proceedings in 
execution, but the prin pies underlying that 
section necessarily govern those proceedings, and 
any fact which is decided in a suit expressly 
or by necessarily implication: cannot be challeng- 
ed in execution proceedings. fp. 150, col 1] ` 


* 
eo. 
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MULJi PRUSHOTTAM 7. GOVERDHANDAS TRIBHUVANDAS, .. 


Whete, in a suit. in which the point, 


whether- or not the defendant is an` agriculturist,: 
plaintiff asserts. that. he is. 
not, but this statement. is.not challenged and. 
thereis no express decision on.the point, it must . 
be taken to have been . decided by necessaty. 


is. involved, the © 


implication, and the defendant cannot in 
execution proceedings raise the. same question 
again. -[p. 149, col. 2.] 


"Second appeal against the decision of- 


the District Judge, Thana, in No. 193 of 
1920, confirming the decree passed by the 
Subordinate judge at Bhivandi. 

Mr. D. G. Dalvi, for the Appellant. 
| Mr. W. B. Pradhan, for the Respond- 
ent. 


` JUDGMENT.— This appeal arises out of 
execution-proceedings. A decree was 
passed in favour of the plaintiff on the 
Original Side of the High Court, It was 
an ex parte decree. The defendant was 
described in those proceedings as a cloth 
merchant. Though the summons of the 
suit was served upon the defendant, he 
did not appearto contest the suit. The 
decree was subsequently transferred to 
the Court of the Second Class Subordinate 
Judge at Bhivanai for execution. In the 
execution-proceedings the judgment-debtor 
made an application under section’ 20 ot 
the Dekkhan Agriculturists’ Relief Act for 
instalments contending that he was an 
agriculturist. The application’ wes first 
rejected on the ground that that Court 
had no jurisdiction to entertain such an 
application, and that the application 
should have been made to the High Court 
which. passed the decree. That view, 
however, was not accepted in' appeal by 
the District Judge, and, for the purposes 
of the present proceedings, ii must be 
taken that it was competent to the Court 
at Bhivanai to entertain the application. 
The question that arose on the merits ot 
the application was, whether it was open 
to the judgment-gebtor at that stage to 
prove -tbat he was an agriculturist, he 
having f-iled to challenge the allegation 
made in the suit that he wes not an 
agticulturist. The Court of first instance 
decided in favour of the cecree-hoider 
and. directed the darkhast io proceed. 
The defendant appezled to the District 
Court and the learned District Juage has 
come to the same conclusion,- - 
. in the-appeal before us; the correctness 


of the view taken by the. lower Courts 
has bee. challenged. It is contended that, 
as in fact there was no decision in the 
snit before the decree ‘was passed as to 
whether. the defendant was an agriculturist 
or mt, it was open to .him to show. now 
that at that date he was an agriculturist, 
and that be was entitled to tke benefit of 
the provisions of section 20 of the D-kkhan 
Agriculturists’ Relief Act. On the otherhand, 
it is contended that in virtue of the pro- 
visions of section I1 of the Dekkhan Agricul- 
turists’ Relief Act, the High Court on-the 
Original Side would have no jurisdiction to. 
entertain the suit, if in fact the defendant 
was an apriculturist, the nature of the suit 
beiag such as would fall witbin section 3, 
clause (w).of that: Act. That. section 
provides that every suit of the descrip- 
tion mentioned in clause. (w) of section 
3 mış. be tried where the defendant 
resides and not elsewhere. It was essential 
for the plaintiff to. esteblish that the 
detendant, who did not reside within. the. 
limits of the. original jurisdiction. of. the 
High Court, was not an agriculturist, He 
assettec that the.defendant was not an 
agriculturist, and in the suit this state- 
ment was not challenged, NET 
It is clear th.t ihe point as to whether 
the defendant was or was not an agricul- 
turist was necessarily involved in the suit 
and though there.is no express decision, 
as the point was not in dispute belween 
the parties, it must. be takento have been 
decided by necessary implication. If we 
treat itas having been decided, as we 
think, under the circumstances, we must 
so treat it, it follows that the defendant 
was notan agriculturist at the date of 
the decree. If he was not an agriculturist 
at the date of the decree, he cannot, in 
execution-proceedings, which are proceed- 
ings in the suit. raise the question 
that he was an agriculturist at the date 
of the decree. It is also clear, in 
view of the decision in Balchan@ v. 
Chunilal (x), that if he was not an 
agriculturist at the date of the decrec, 
he cannot claim the benefit of section 24, 
of the Dekkhan Agriculturists’ Relief Act, 
: he becomes an agficulturist subsequent- 
Ly. z 
< {r)-r9.Ind, :. Cas. .501.; : 37. B.. : : 
S 


TEO» | 
NIBAY, CHAND YV. EHUDA BAEXSE:; 
Inthe present. case.jitiis. not suggested 
by: :the. defendant: that there has been, any. 
change.in his status, and, as pointed out 
in. Balchand's. case (1); any subsequent 
change in:ithe status would, not avail him. 


His. point. really: is. that: he was. an 


` agriculturist.at-the daste.of the decree. It 
seems;to usthat when.thedecree was. passed 
it.:must:be.taken. to have been decided 
that. he-was not. an agriculturist. Whe- 
ther such a decision is reached as a result 
of. the contest. between. the, parties, when 
the allegation is. challenged, or whether 
the allegation of the plaintiff is accepted 
without any contest, because the defend: 
ant does not choose to. challenge. it; the. 
result. is.exaotly the same. so far as 


the.subseqtent proceedings are concern-. 


'ed,:.. 


There has been. some argument: before. 


us,on. the question. as to whether the 
rovisions..of section rr of the Civil Pro- 
cedure Code would apply. to. these pro- 


cecdings. We do not think the provislons: 


of section ir.ofthe Civil Procedure Code 
would have any, application. to.these pro- 


ceedings ; but. the principles-underlying. 
that section would necessarily. govern. 


aap ate ies i and: it is. obvious 
that any fact. which is decided in the 
suit. expressly. or by necessary implica- 
tion cannot be challenged. in. execution- 
proceedings. We, therefore, dismiss. the 


appeal - with. costs, 
Appeal. dismissed. 
wW. C, A. SEN. RH, 


LAHORE HIGH. COURT. 
SxcoNp.Crvin, APPEAL NO. 2137 OF 1920. 
a" May 18: 1923. 
Present:—Mr. Justice Campbell and Mr, 
Justice, Zafar Ali. 
NI HAT, CHAND .— BLAINTIEF—APPELLANT 
= EA] 
KHUDA BAKHSH AND ANOTHER— 
^A DEFENDANTS—RXESPONDEN'S., - 
Limitation Act (IX of 1908), Sch. I, Art. 66— 
Swift against principal aud cureiy..on single. bend— 
bimifetien, 
LÀ 
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Asuit to.recover.a.sum.of money from.a principa. 
debtor and. his. surety. :based. on- a.sirigle. bond. 
executed tby. both of them. with .a. day- specified: 
for,payment:is.governed by. Art.’66-of-Sch, Tito th 
Limitation Act, both: with-regard:to.the. principa, 
and. the-surety. .[p. 152, col.r:]: i 

Harbans 'Lal.v, Nathu, 53 Ind..Cas. 586; 5 
P. R. roro, Dwarkadəss Govardhana Doss--y. 
Chivahala Krishnaiya, 9 Ind. Cas. 204; (1911}t 
M. W. N. 41; 9 M. L. T. 2153.21 M: I. J- 457 and 
Brojendra Kissore Roy v. Hindusthan.Co-Operativ 
Insurance Society, 39 Ind. Cas. 705; 25 C. L. J. 238;- 
21 C. W.N. 482; 44 C. 978, distinguished. 

Second appeal ifom the decree of tre 
Additional District Judge, Shekhuptra, 
at Lahore, dated the 17th June 1020, 
Modifying that ofthe Munsif, First Class, 
Sheikhupura, dated ihe 4th November 
1019. 

a Gullu Ram, and Lala 
for the Appellant. 
JUDGMENT.—The suit with which this 
second appeal is concerned was.instituted 
on26th May 1919 for money due on a bond 
dated the roth May 1913. "The defendants 
being Khuda Bakhsh and Sultan, son of 
Ghulam Mutammad. The pint. alleged 
that thebondhad bcenexectted by Kiuda 
Bakhsh as principa] and by Glv'am 
Muhammad as sı rety and the prayer was ` 
for a decree against Khuda Baktsh and 
the property of Ghulam Mulammsd ip tre 
hands of Sultan with a direct or tlat if tke 
decretal amount should net be realised 
from Kbuda Bakhsh it shoild be realised 
from the propérty of Ghulam MvLammad, 

Sultan pleaded that he knew nothing 
about the bond or whether any consideration 
was paid. for it. 

The Trial Court framed the following 
issues s—~ | : 
(x). Did defendant No. 1 with father of 
defendant No. 2 asa surety write the 
bond with consideration? | 

(2) Is plaintiff entitled to Interest, it 
so, at. what rate? . 

(3) ‘Is the. suit within time? 

We.are concerned wit, Issues Nos, x 
and 3 only. GT 

On issue No. 1 the finding was that the 
scribe of the bond spparently. krew. very. 
little. of Urdu and for that reascn the werg- 
ing of it was defective, that Ghulam My, 
hammad was shown as a princ'pa! debtor 
in the bord, that the names of bith Khuda 
BakLsl: and Gl t'am Milammae appeared 


Tirath Ram, 


ip the,bond, that in the body of the bond ; 
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there is mentiop'of a surety, that in the 
margin Ghulam Muhammad is shown as 
a witness and his thumb impression was 
taken under the word ‘witness,’ dnd that 
a perusal of the bond gives the impression 


that Khuda Bakhsh as a principal anc’ 


Ghulam Muhammad as.a surety wrote the 
bend. l 

Under the third issue the question was 
discussed whether as against Ghulam 
Muhammad’s representative the period of 
limitation would be three years under Art. 
65 or Art. 115 of the -Limitation Act 
ot whether it would Be governed by one of 


th» other Articles the period of which has: 


béen extended to sixyearsby the Punjab 
Loans Limitation Act. The learned Munsit 
referred to a Tuling of the Punjab Chief 
Court reportéd as Harbans Lal v. Nathe 
(1), which he considered laid down the rule 
that the liability of principal amd surety 
must be considered co-extensive, and he 
thought that there was no reason for the 
claims against Khuda Bakhsh-end Sulton 
. being governed by two different periods »f 
limitation. He-conclude¢ that the period 
“should be six years against both th: de- 
fandants- under one of the three Arts. 66, 
67 or 120. 

The plaintiff was giver a decree for 
Rs. 700 tobe realisxd first from Khuda 
Bakhst.and failirg himagainst the property 
.of Ghulam Muhammad, 

Sultan appealed to tle District Judge 
on the question of limitation among 
other grounds, ‘This questior was the only 
ore.diseussed.and decided, The plea that 
onthe face of the:bond Ghulam Mubamma d 
. was Merely a witness was not tekep up ard 
the learned. District Judge did not say 
. definitely whether he considered the Triai 
Court's interpretatior of the document 
to be correct, Regardine- the. point' of 
limitation, he distinguished Harbans Lal 
vi Nathu (1), which, as he riehtly: observed; 
was not. directly in point since it was a 
décision regerding the effect of'section' 20 
of the Limitation’ Act, and ruled merzly- 
` that under ‘that section payment'of interest 
by the principe! debtor, within tle period 
of limitat?or, wou;d give a fresh starting 
point’ of. limit@tion against the surety, 


(1) 53 Ind. Cas. 586; 105. P. Re 1919. 
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He proczeded to hold on-the authority ot 
Dwarkadoss Govardhana Doss v: Chivakala 
Krishnaiya.(2) and Brojendro Kissore Roy v. 
Hindusthan Co-Operative Insurance Society 
(3). that for purposes of imitation e debtor 
and his surety do rot-stand on the same 
footing and-that the present suit as egainst 
Sultan was governed by Art. 65-or Art, 
115. The eppeal wes accepted and tlie 
pleintiffs' suit as ageinst Sultan was dis- 
missed. h 

The plaiptiff has cyme to this Court on 
second appeal urging that the decision. of 
the learned District Judge thet tle scit 
was timé-berred against. Sultan, is wrong 
in law. The case has beén referred to a 
Division Bench in view of the importence 
of the point of limitation involved. Un- 
fortunately, the respondent hes notappearet 
and we have only. heard arguments for the 
plairtiftappellant. 

This is one of those questions*which only, 
arisein this Province wherea special Act has’ 
extended tosix yearsthe petiod of three yeers 
prescribed in certain Articles of the Limita- 
tion Act and hasleft the three years’ period 
of- others untouched, It is-also unfortu- 
nate that we have no finding by the lowes 
Appellate Court'on the interpretatior of the 
instrument, the terms of which are-decidedly. 
obscure. | 

We must assume for the purposes: of the 
decision of the point before us that ‘Ghulam 
Muhammad, as held. by the Tria! Court, 
signed the bord as.a promisor ard not az 
a witness, that: the word ‘zam.n’ used 
in the body of the bond refers to him and 
also that-at the commencement of the-bond 
Ghulam -Muhammad wos shown as a prin- 
cipal debtor, a 

In the two cases cited by the lower Appel- 
late Court, the question of the. period within 
which a suit must be brought against a 
surety. to enforce his liability was discussec 
from an entirely different point of view 
to that from which the present suit must 
be regerded, because.there was no contest 
in those cases between Articies altered: by 
a special Act and those which remained 
upaltered. In neither case was the strety 

LÀ 
Ind Cas. 204; (19g1i) r M. W. N. 41; 
x d. 215; 21 M, eu : j^ ê dud 
39 Ind. Cas. 705; 23 C. In J. 238; 21 C. W. 
N. 4825 44 C. 978. 


IS2.: 


a party to tke instrument on which the suit 
was brought. In the Madras case he had 
entered into an entirely separate contract 
of guateptee, In the Caicutta cese, Bro- 
jendro Kíssore Roy v. Hindusthan Co-Oe- 
rale Insurance Soclety (3), the suit was 
on a promissory-note executed by the first 
defendant on the back of which the second 
defenda nthad ma dea nendorsementguare n- 
teeing payment, This endorsement, the 
learned Judges held, had to be treated as 
a'contract of guarentee. and the decision 
proceeded or the view that. there were 
two separete debts due to‘the plaintiff, 
viz. thet of the principal debtor and tl at 
of the surety: The main question was the 
applicabiity of section 20 of the Limite- 
tion Act. After a careful considetation 
of both the rulings we do rot think tat 
they afford eny practical gvide in this case. 
‘The contention of the learned Cotnsel 
for the appéllent is that this is a suit on a 
bond-and rothing else 2nd tlat tke Article 
of the Limitation Act applicable to both 
executants is Art, 66 or Art. 88 for 
each ‘of which the period is six years uncer 
the -Punjab Loans Limitation Act, We 
think, that the Article appliceble is art. 
66. The suit is certainly one or a single 
bond executed bytwo persons with a day 
specified for payment, The liability of 
Ghulam Muhammad, if any, is immediately 
on the-bond and not upon any separate 
eontract of guarantee. t 
We hold accordingly that tbe suit is 
within limitation against both the deiepd- 
ants. We accept the appeal, set aside 
the order of the lower Appellate Court and 
remand the case to it under O, XLI, r, 23 
for decision on the other issues which arise, 
"Phe question whether Ghulam Muhammad 
was liable at all on this bond is one which 
is entirely open and nothing in our judg ment 
shoud be allowed to prejudice its decision, 
Our firding is Merely this, that the syit 
as framed is not time barred against the 
second dcfendant Sultan. < 
Costs in this Court will follow the event, 
The stamp on appeal will be refunded, - 


i 


1 


T. X. Appeal accepted. 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 616 OF 1921, 
September 15, 1922, 

Present :—Sir Lullubbai Shah, KT., Acting 

Chief Justice, and Mr. Justice Ctump. 
VINAYAK SHIVRAO ARAS, MANAGER 
OF THE TEMPLE. or SHRI.NARAYAN 

DEV or ANKOLA—PLAINTIFF 
—APPELLANT 
ver $us | ; 
ATMARAM RAVAJI NETRAVALI' AND 

OTHERS—DEFENDANTS--RESPONDEN'S. 

Pleadíngs— Suii.lo ‘vecover money as manager 
of temple property —— Allegation in plaini that cer- 
tain money due to plaintiff from temple as well 
Claim, whether adverse to temple—Suit, maintain- 
ability of. : 

The plaintiff brought a suit as manager. of a 
temple to recover money due under a. mortgage. 
He stated in the plaint that the members of his 
family had been managers of the said temple ` 
from time immemorial and that the money was 
advanced in that capacity to the mortgagor by 
his grandfather. The plaintiff also stated 
that he had spent certain moneys on the temple 
which he would be, entitled to, recover from the 
temple. The Trial Court decreed the suit making 
it clear that the plaintiff was to recover the amount 
as manager of the temple, but the lower Appellate 
Court dismissed it on the ground that the plaintiff 
claimed the money for his own benefit and that his 
¢laim was in effect adverse to the temple.. On 
second appeal: E c : : 

Held, that the lower Appellate Court was wrong 
jn dismissing the plaintifi’s suit on the techni- 
cal ground that the plaintiff put forward a certein 
claim against the temple, as that wasa matter 
foreign to the scope of the suit and, outside the 
controversy between the plaintiff as representing 
the temple and the defend: nt who Had to satisfy 
the claim under the mortgage, and that the decree 
of the Trial Court must be restored.[p. 153, col. 2.] 
. Second appeai against . the decision. of 
the District. Judge, Kanara, in Appeal 
No, 83 .of 1020. hc a. A 
| Mr. Nilkant Atmaram, fot. the Appellant. 

. Mr. Murdeshwar, fot Respondent No." 4. 


: JSUDGMENT.—The plaintiff, in tlis. case 
Sued:as.the manager.of the temple: of 
Shri. Narayan Dev of Ankola to. recover 
certain amounts. due on three, mortgage- 
bonds mentioned in. the plaint. . The 
claim was to enforce the mortgage-bonds by 
sale of the morigaged.property. Defend- ` 
ants Nos. r ano 2 atthe date of the suit 
were purchasers of the equity of reGemp- 
tion in some. of these lands, and defend- 
ant No. 4 was the Court purchaser of the 
interest of the original mortgagor in some 
lands, which need not he detailed. Defend- 
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ant :No. 3 was joined, as he was said to 
 be.the Muktesar of this temple appointed 
by the- Temple Comunittee. The pla:ntiff 
stated in the.plaint that the members 
of his family had been managers of the 
said temple from times immemorial and 
that the money was advanced in that 
capacity to the original moitgagor by his 
grandfather ShrinivasSajroba. The defend- 
ant No. 3, the Mukiesar, did not appeat. 
Defendants Nos. x and 2and defendant No.4 
raised several contentions. They contended 
that. the plaintif had not the right to 
maintain the suit. They also contended 
that tbe claim on the mortg. ge-bond was 
time-barred, and that the suit lands were 
not the lands originally mortgaged by 
the owner, 

The Trial Court found that the three 
mortgages in suit, one of 1869 and two 
of'r870, were proved. It also held that 
the plaintiff's claim was in time, that the 
lands in suit were the lands mortgaged ; 
and that defendants Nos. 1and2 were agri- 
culturists. As there was some doubt in 
the course of the suit as to whether the 
plaintiff claimed money for his own bene- 
fit- or- for the benefit of tbe temple, a 
purshis was taken from him whereby be 
made his position clear. In the result 
the. Court passed a decree against defend- 
ants- Nos. I, 2 and 4 and-in favour of the 
plaintiff as Vahivaidar of the temple of 
Shri Narayan Dev of Ankofa for payment 
of Rs. 433-5-o and interest on Rs. 318 
at ro per cent from the date of suit by 
yearly instalments of Rs. 75 payable every 
yeàt in Decentber beginning from 1920. 

. Defendants Nos. 1 and 2 did not appeal 
froii his decree, but defeniant No. 4 
appealed to the District Court, The learned 
District-Judge, without going into the ques- 
tion relati g to the merits of the claim, 
has . dismissed the plointiff’s suit on the 
gioünd that the plaintiff claimed tke 
money for his own benefit, and that the 
present claim was in effect adverse to 
the temple. The learned Judge “was of 
opirion that the plaintiff could not main- 
tain the suitas he was not a trustee, 
and as: he was suing avowedly-on his 
own account. 

` The plaintiff has appealed to this Court 
and the first question that arises in ap, eal 
js whether thé view of the lower Appellate 
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Court is right on the question as to. 
whether the plaintiff was entitled to main- 
tain the suit. It seems to us that the 
view of the lower Appellate Court is not 
right. The plaintif has sued in terms as 
manager of the temple of Shri Narayan 
Dev of Ankola and. he has also stated in 
the plaint that the members ot his family 
have been managers of the said temple 
from times immemorial. The plaintiff's 
grandfather has been described in the plaint 
as Manager of thetemple. Defendant No.r 
admits that the plaintiff is the manager 
of tte temple, and against this there is 
no evidence in the case to show that the 
plaintiff is not the manager of the 
temple. 

The whole difficulty has arisen in con- 
sequence of the plaintif having stated in 
the plaint that in fact hé had spent cer- 
lain moneys on the temple, and that he 
would be entitled to recover from. the 
temple those sums. He also stated in the 
plaint that defendant No. 3 had no connec- 
lion whatever with the management, and 
that he was appointed Muhtesar ior the pur- 
pose of recovering the cash amount due 
to the idol from the Government. It 
is true, as pointed out by the District 
Judge, that the plaintiff does put forward 
a certain claim ageinstihe temple. That, 
however, is a matter which is foreign to 
the scope of this suit, and is really out- 
side the controversy between the plaint- 
iff as representing the temple and the 
defendants who kave to satisfy the claim 
under the mortgages. We think, therefore, 
that there is no reason to defeat the plaint- 
iffs claim on this technical ground, : arti- 
cularly when the Trial Cout Las made it 
cleatin the decree that the plaintiff is to 
recover the amount as  Vahivaidar of 
Shri Narayan Temple of Ankola. 

The next auestion is wbether we should 
remand the case for findings on the other 
issues, or we should decide. those issues 
under section 103, Civil Procedure Code, 
here. We have heard Mr. Murdeshwar on 
behalf of defendaut No.4, who alone has 
appeared befcre us, and we think that it 
is really unnecessary to remand the case, 
defendants Nos. I and 2 did not aj peal to 
the District Court and they have not 
appeared before.us. Having regard to the 
statements of-defendant No.. 1;itjs.clear that 
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defendapbts Nos. I and 2 did not mean tocon- 
test. the decree of the Ttial Court. Wehave 
to consider the contention raised on behalf 
of defendant. No.4. The Trial Court found 
clearly that.the plaintiff had received rent 
in-tespect of this claim.in lieu of interest 
upto the year 1907-08. Thelast payment 
of rent is.evidenced by a receipt, a certi- 
fed copy of which has been put in as 
Exhibit 32 in the case. There is really 
no answer to this:on the part of defendant 
No. 4 except this, that a: certified copy is not 
admissible in evidence because the original 
isnot proved to have been lost. It must 
be remembered, however, that this certi- 
fied copy was put in by the plaintiff who 
was not expected to have, and. who had 


not, the custody of the original document.’ 


Defendants Nos. 1 and 2 could have, if they 
had the receipt in their custody, produced 
it as.it was produced by them in the 
suit against. their tenant. But they cid 
not do so, and ii appears Írom defendant 


No. r's statement that hedoes not remember. 


whether He:took it back from the Court. 
The defendant No: 4'sobjection that this 
' certified copy is not admissible, seems to us 
untenable; and if that. certified copy is 
looked at, it is quite clear that the rent 
wasreceived within twelve years prior to the 
date: of the:suit, The claim is, therefore, 
in time. 

The only other objection which was 
takenin the Trial Court, and which has 
been mentioned before us, is’ that the lands 
in. suit are not the lands which were 
originally mortgaged. The Record of 
Rights has been relied upon by the Trial 
Court as indigeting that the lands are 
sufficiently. identified, and they are the 
same lands as were originally mortgeged. 
It is quite true that when the mortgages 
were effected only the muli numbers were 
given, and after the Survey Settlement, 
Survey numbers were given to the land. 
Defendant No. 4 has adduced no evidence 
whatever on this point, and there is no- 
thing really in the case to throw any 
doubt.on. the fiading of the Trial Court. 

We must, therefore, find in favout of 
the. plaintiff on those points which are 
coveted by Issues Nos. 3 aud 4 in the Trial 
Court, There is no other objection taken 
io: the claim of the plaintif on behalf 
of the. temple which seems to. be perfecily 


just,and there is really no defence which. 
defendant No. 4 could reasonably urge- 
against his claim. We, therefore, reverse 
the decree of the lower Appellate Court-and: 
restore that of the Trial Court with 
costs here and in the lower Appellate 
Court to be added: to the mortgage claim. 
N. H. Decree reversed. 
MADRAS HIGH COURT. 
SECOND CIVI, APPEAL NO. 508 OF 1921. 
July 17, 1923. . 
Present:—Mr. Justice Odgers and Mr. 
Justice Hughes. 
RAMASWAMI REDDIAR;—DEFENDANT 
No. 2---APPELLANT 
versus 
PERIA VEERA KUDUMBAN- AND 

OTHERS—PLAINTIFF:—-RESPONDENTS. 

Transfer of Property Act (I V. of 1882), s. 60— 
Purchase of share of equity of redemption by 
D CURE exlinotton of mortgage 

The purchase by the mortgagee of a share 
only of the equity of redemption in the mort- 
gaged property discharges the mortgage-debt in 
proportion to the value of the property ‘purchased: 
in respect of which there is a: merger of rights. 
[D. 155, col. r.] 

Ponnambala Pillai v. Annamalai Chettiar, 55: 
Ind. Cas, 666; 43 M. 372; 38 M. L. J. 239; (1920) 
M. W. N. 235; Ir L. W. 429; Bisheshar Dial'v. 
Ram-Sarup, 22 A. 284 (F. B.) A. W N. (i9óo) 
69;.9 Ind. Dec. (N. s.) 1221, Hamida 'Bibé v. Ahmad: 
Hussain, 1x Ind.Cas. 779; 31 ÀA..335; 6 A. L.J. 387, 
followed. i 

Second appeal against. a decree of 
the Court of the. Second Additional Süb- 
ordinate Judge, Madura, in Appeal 
Suit No. 9 of 1921 (Appeal Suit No. 5o 
of 1919 on the file of the Sub-Court, 
Madure and Appeal Suit No. 450 of 
1918. 0n the file of the District Court, 
Madura) preferred against a decree 
of the Court of the District  Munsif, 
Virumangalam, in Original Suit No. £95 
of 1917. ` 

Messrs. K. V. Krishnaswamy Alyar 
and V. Ganapathi Sundaram, for the Appel- 
lant. 

Mr. K. Rajah Aiyar, for the Respond- 


ents. 

JUDGMENT. —The oniy pcint argred in 
this appealis whether the Subordiuate 
Judge was tight in holding that the 
mortgage, Exhibit I-A, had been broker 
vp by the sale upcer Exhibit I. It is 
urged for the appellent that, as all the 
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sharers. were bound by the mort- 
gage under section 60 of the Transfer 
of Property 
tedeemabie es to 3/5ths as decreed. 
The sale has been Jeld valid as to 2/5ths 
of the. piorerty conveyed thereunder 
and: invalid as to 3/5ths. It is urged 
that, notwithstanding this, there has been 
no extinction of: the mortgage security in 
the hand of the-purchaser (wko was also 
the: mortgagee) as to 2/5ths of the securi- 
ty. We have been referred to no aut! ori- 
ty. beyond section 60 of the Transfer 
of Property Act by the appellant; he 
seeks. to distinguish the cases we are 
about to refer. to by saying thatin none 
of them has there been any assent or 
conduct. on thepert of the mortgagee 
such as: would show his acquiescence 
in. a pattial redemption. On the other 
hand, we have been shown ro authority 
which draws a distinction betweeh the 
case of a motigagee who originally pur- 
chases a share only of the mortgage prop- 


erty and a mortgagee who by some. 
legal proceedings is ultimately declared. 


to have purchased onlya share, as in the 
present case. The point is coveted by 
Ponnambala Pillai v. Annamilai Chettiar 
(t), Itisa decisionof a Full Bencb and 
decides. that the purchase by the mort- 
. gagee in Court-auction of the equity oi 
redemption of some only of the mort- 
gaged items discharges the portion of the 
mortgaged-debt. which is chargeable on 
those.items. The Full. Bench decision in 
Bisheshur Dial v. Ram. Sarup (2) is fol- 
lowed. There Banerji, J., said: ‘Therefore, 
when. the tights of the mortgagee and 
the mortgagor become vested in the same 
person, only so: much of the debt can be. 
held to have been discharged as was pro- 
portionate to the value cf the property 
in, respect of which the confluence of 
rights takes place," and in Hamida Bibi 
v, Ahmad Hussain (3) it was heid that, 
“where the equity of redemption in 
respect of apart of the mortgaged prop- 
. erty becomes. vested in the mortgagee 
there is a merger of rights and the integ- 
(1) s5 Ind. Cas. 666; 43 M, 372; 38 M. L. J. 
239; (1920) M. W. N. 235, 11 L. W. 429. 
(2) 22 A. 284 (F. B.); A. W. N. (geo) 69; o Ind, 
Dec. ‘N. s.) 1221. 
" : Iad, Cas, 779; 31 A. 3351 6 A. X. Ji 
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Act, the security is not. 


rity of the mortgage is broken up by 
teason.of the tight of redemption and 
the right of the mortgagee passing to 
the.same person. The mortgagee cannot 
throw the whole burden of the debt on 
the remainder of the property and.compel 
the other mortgagois to redeem the 
whole mortgage. la orderto bring about 
this result it is.not necessary tlat the ` 
fusion of rights should be by act of 
parties, What is necessary is, that the 
mortgagee should have acquired theshare 
ofa mottgagor. Whether he acquires it by 
purchase or by.inheritance or otherwise, the 
resultis the same and the mode of acquisition 
is immateria].” It appears fo us, therefore, 
that no. distinction is possible as con- 
tended by the learned Vakil for the 
respondents. Weare, therefore, of opinion 
that the lower Appellate Court was.right. 
This second appeal must.be dismissed with 
costs. 


V. N. v. Appeal dismissed, l 





BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL, No. 73 oF 1916. 
April 1, 1021. 

Present.:— Sir Norman Macleod, KT., 
Chief Justice, ənd Mr. Justice Shah. 
CHUDASAMA KBOLUBA SARTANSANG 
AND OTHERS—DEFENDANTS—APPELLANTS. 
VEFSUS 
CHUDASAMA TAKHATSANG 
NARSINGJI: AND ORHERS— 
PLAINTIFFS AND DEFENDANTS Nos. 6 
To 8, 13, 16 AND 22 TO.29— 
RESPONDENTS. 

Evidence Act (I of 1872), ss. 65, 90—Certijied 
copy of old document—Original enot available— 
Court, whether justified to vely on certified copy. 

A Court is justified in relying upon a certified 
copy of a document on the file of a suit decided 
almost a hundred years ago, wherein tie 
original, which is not then available, was 
produced, as, itis unreasonable to think that the 
cettified.copy retained on the file of-a suit decided 
such a long time ago is.not a carrect copy of the 
original, 

Second appeal against. the. decision of 
the Joint Judge, Ahmedabad, confirming. 
a Cecree passed by the Subordinate 
Judge at Dhandhuka. 

Mr. G. N. Thakor, for the Appellants. * 

Messrs. G. S. Rao and.R. W. Desai, for 
Respondents Nos. x and 2. à. 

Mr. B. D. Mehia, for Mr. N, K. Mehta, 
for Respondents Nos. 9 to. II, — 


LI 


a 


1560, 


INDIAN CASES. 


[1925 ; 


CHUDASAMA XHOLUBA SARTANSANG 7, CHUDASAMA TAKHATSANG NARSINGJI. .. 


| | JUDGMENT. 


Macleod, C. J.—The plaintiffs filed this 
suit for a declaration to tke effect that 
Survey Nos. 177 and 4o of the Tagdi 
village, botnded as described in the 
plaint, belonged in common to all the 
roo Dokda sharers of tke vil'age fot use 
as common pasture and grainvard, and 
for:a perpetual injunction restraining the 
defendants from using the land of the 
said numbers, either by themselves, or 
through others, for other purposes, and 
from interfering with the plaintiffs either 
by themselves or through others in the 
use of- the same for the said purposes. 
The plaintifis’ case is that the  villege 
of Tagdt was first partitioned into two 
main shares of 50 DoRdas each in 1809, 
when lands of the Padar. and grainyard 
were kept joint. They rely upon the certifi- 
edcopy of the document passed between 
the patties’ ancestors in that year. The 
original was not. forthcoming, 'but the 
copy which was produced showed that 
the original was produced in Court in 
1823. It. has been ascertained from the 
original record that the certified copy 
which had. been retained on the file of 
that suit corresponded with tre copy 
produced, Exhibit 337. ‘There can be 
no. doubt:that in that deed of com- 
promise between the two branches the 
whole of the village Padar, including 
the Rhalas ot threshing floor, was kept 
joint. . 

It has been contended that the Court 
could not rely on a certified copy as 
evidence of the compromise. But con- 
sidering the time that has expired, there 
is no reason whatever 1o doubt that 
the certified copy retained on the file 
of that suit is a correct copy of the 
original. The Courts were perfectly 
correct in relying on it as showing the 
terms of the compromise. 

The question is then raised whether the 
presert Survey Nos. 177 and 40 were the 
village Padar-in 1809. A very large 
number of documents has been referred 
to, from which it appears that the old 
Sürvey Numbers were 33 and iio. ‘The 
Courts h.ve referred to the villape map 
and to the village Khardas, and came 
to the ‘conclusion that the present Survey 
Nos. 173 and°-4@--ate waste open lands. 


The position of. those Survey. Numbers . 
on the map at pagell of tbe print shows 
conclusively that those Survey. Numbers 
from their very position must have been. 
open sites used for the -purposes of: 
pasture and gtainyards. Survey No. .177 
is next to the village site, Survey No.. 
40 is adjoining the villagetank. They 
have also been enteréd in. the Govern- 
ment Registers as waste land. It is 
not suggested that they had ever been. 
turned into arable land and had paid 
assessment. The fact that some of the. 
defendants got their names entered. in. 
the Government Survey Records in 
regard to these two numbers does not, 
in any way, change the: nature of these 
lands and make them the separate prop- 
erty of the defendants instead of being. 
joint between the plaintiffs. and the. 
defendants. 


The defendants Sought to prove that 
they had ousted the plaintiffs from the 
common user of these Survey Numbers 
and that they had acquired a title to 
them by adverse possession. That is a’ 
plain question of fact and has been found 
against the defendants. The learned Ap- 
pellate Judge at page4 seys:  "Ientirely 
agree with the lower Court that the 
plaintiffs’ witnesses, who are more relia- 
ble than those of the appellants, prove 
that there hasbeen continuous joint user 
of both the Survey Numbers in dispute 
by ali the roo Dokda shaters.'' 

It has been urged’ belore us that the 
Court in its judement ptt on the record 
as Exhibits documents which had rot 
been referred io in the course of-the 
argument so tkat the defendants had not 
the opportunity of showing that they de 
not support the plaintiffs’ case, or of 
exhibiting further documents in order to 
get rid of the effect of these Exhibits, 
The numbers of those Exhibits are 345, 
346 and 347. The Court exhibited por- 
tions of. certain Sim Khardas and of a 
Field Book, all of which are Govern- 
ment records, The point’ was raised in 
first appeal, but I cannot think that it 
was then seriously contended by the 
eppellants that the Trial Court had made 
a serious error in regird to tlese docu- 
ments in the course. of its judgment. 
Amongst the mass of documents which 
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must have been produced for the purpose 
of the case, no doubt these Government 
records were produced, and the Judge, 
as he was entitled to do, referred to 
portions of them and marked the specific 
portions whict he referred to as Exhibits. 


Ji the appellants had considered that the ' 


Trial Judge kad committed a serious error, 
„and ehad urged this point as strongly 
- before the lower Appellate Judge, as has 
been urged before us, I think it is 
‘certain that he would have referred to 
Sucha contention in his judgment. The 
‘argument must realip depend on certain 
‘facts as to what happened in the Trial 
Court, and without those facts it is ex- 
tremely dificult to consider in second 
appeal whether the appellants had any 
grievance at all—it is one uf those points 
“which aré argued the more strenuously 
the further the appellant gets away from 
‘the Trial Court, and I am not disposed 
to Consider that the appellants have a 
real grievance when they have not even 
taken the trouble to set out the facts 
upon which their grievance must depend. 
Apart from -these Exhibits, it is obvious 
that the: Courts have relied upon other 
documents in order to come to the con- 
clusion that the old numbers correspond- 
ed with the present numbers; andeven 
striking out all these documents, as I 
-have already pointed out,*the very situa- 
tion of these Survey Numbers points 
‘almost inevitably to the conclusion that 
“they always have been wastelands. When 
we fing that they were registered as 
.Waste land and never paid assessment, 
‘the conclusion becomes more certain. In 
my opinion, therefore, the judgments of 
both the icwer Courts were perfectly 
correct, The appeal must be dismissed 
with costs. j 


Shah, J.—I agree. 
N. BH. 
Appeal dismissed, 
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‘LAHORE HIGH COURT. 
Civ, Revision PETYTION NO, 575 
OF 1922. 

April 20, 1923. 

Present;[ —Mr. Justice Campbell. 
GANESHI LAL—Drrenpant— 
PETITIONER 
Uersus 
TRE Firm MANGAT RAM-ATMA 

RAM, THROUGHSRIRAM-R AM 
RICHHPAL, Mukhtar-i-am—PLAINTIFF, 
AND ANOTHER- DEFENDANT 

— RESPONDENTS, 


Evidence Act (I of 1872), s. 34— Account-books, 
evidentiary value of——Swit based om entries in 
account-book—Proof of items. 

Where a claim based on entries in the plaintiff's 
account-books is denied ix toto, the plaintiff must 
prove the various items of his account by inde- 
The entres in the account- 
book are not conclusive evidence of the defendant's 
liability under section 34 of the Evidence Act, 

Imambandi v Matasuddi ,13 Iad. Cas. 678; 
15 C. L. J. 621, Ganga Ram v. Kaka Ram, 22 


Ind. Cas 403; 47 P. L. R. 1914; 53 P. W. R. 1914; 


Abdul Hag v. Firm Shivji Ram-Khem Chand, 


71 Ind. Cas. 259; (1922) A. I. R. (L.) 338, relied 
on, 


Petition, under section 25 of Act IX of 
1887, for revision of a decree ot the 
Munsif, First Class, exercising the powers 
of a Judge, Small Cause Court, Ambala, 
dated therith April 1922. 

Mr. Sunday Das, for the Petitioner. 

Lala Madan Gopal, for Lala Fagir Chand, 
for the Respondents. 

JUDGMENT.—The contentions put fot- 
werd in revision ere.--(1) that important 
documentary evidence has been over- 
looked by the Court below in connection 
with the question whether Ganeshi Lal 
and Banarsi Das ate joint or Separate 
and, (2) that there is no evidence to 
support the claim except the plaintiffs’ 
under section 34 of the 
Inaiau Evidence Act, cannot in themselves 
chatge any person with liability. 

There is no force in the first point. 
No material documentary evidence has 
been overlooked. As regatds the second 
point, this isa.case where the claim was 
denied i toto. The principal defendant, 
the father, stated that he had had no 
dealings at all with the plaintiffs and the 
other defendant, the son, pleaaed that 
he had no knowledge of the plaintiffs’ 
claim and that, whatever transactions he 
had carried out with anyone, (he did not 
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specifically admit any transactions with 
ihe plaintiffs) he kad. carried out under 
the instructions of his father. 

In such circumstances, it has been ruled 
that a. plaintiff to succeed must prove 
the various items of his account by 
ingependent evidence 
Mata suddi (1), Ganga Ram v. Kaka Ram (2) 
and Abdul Haqv. Firm. Shivji Ram-Khem 
Chand (3).] Tne items ate numerous and 
there is no evidence apart. from the 
books thdt any single article charged 
against the defendants was supplied to 
them. Two witnesses were produced Ram 
Richhpal, the plaintiffs’ present munim, 
and Dwarka Das, a former munim. The 
former said’ merely that "Jem den” -bet- 
ween the defendants and the plaintiffs 
took. place in his presence, that he 
wrote the. accounts, ani (speaking with 
the “accounts. before him) that a pay ment 
‘of Rs. 623-3 “was once mage by the 
defenaants. Dwatka. Das sala that the 
defendants, both father. and son, had 
taken away. goods in his presence, that 
once they took goods from him personally, 
that altogether 'they took goods to the 
value of more than Rs. 500, thathe, the 
witness, did not write ihe books, that the 
‘books were regular, and that he did' not 
remember when the defendants took goods 
or what goods. 

Thusthe decision of: thelearned Judge 
of the Small Cause Court was not accord- 
ing io law, for the plaintiffs’ account- 
books are the only evidence of the defend- 
ants’ liability to pay any of the parti- 
cular ‘sums entered against them, and 
under section 34 of the Evidence Act 
cannot be conclusive-against them. 

I accept the revision, set aside the 
decree of the lower Court and dismiss 
the plaintiffs’ sult with costs throngh- 
out. 


4. K. . P 
Revision accepted, 


‘(1) ° 13 Ind. Cas. 678; 15 C. L. J. 621. 
(a): 22 Ind; Cas. 403; 47 P.-L. R. 1914; 53 Ps 


W. R. X9X4. 
: (3) 71 Ind. Cas; 259; (1922) A. L R: (L.) 338; 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


FrRST Crvit APPEAL NO. 58-B OF 1921. 
September 8, 1923. 
_ Present :—Mx. Kotval, A.J.C. 
BHANGAJI-—PEAINTIFF—APPÉLLAN'T 


Versus 

PANDURANG AND OTHER:—DEFENDANTS 
—RESPONDENTS. — 

Registvation Act XVI of 1908), s. r7 


—-Partition  deed— Acknowledgment of partition 
— Registration. 

A deed described as a partition «deed, -after 
stating that the property of the parties was joint 
till the date of its execution and “that there’ was 
a‘ partition ofit/before Panchas with the*consext 
of the parties, went on to mention the property 
which fell to the share of each of them. Thedeed 
also stated that a stamp would be. purchased for 
it and registration of it would be effected. "There 
nd agreement to execute another partition 

eed : 

Held, that the deed was notanerely.an acknow- 
ledgment of partition previously effected but 
was a part of the partition transaction and “ds 
such ‘was inadmissible in evidence fór'want'of 
-Tegistration. The document was, however; ad- 
missible.to.prove that the. status.of.the parties 
at the date was divided. [p. 160, col. 2.]. ` 

Upendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; 15 C. W. N. 375; 12 
C. L. J. 25; Chhotialal Adilram v. Bai'Mahakore, 
40 Ind. Cas. 83; 41.B.466; 19 Bom. L. R. 322and 
Atluru Savaswatamma v. Atluru Paddayya,. 71 
Ind. Cas. 274; 44 M. L. J. 45; (1923) "A. I: R. (ML) 
297; 46M. 349; 18 -L. W. 418, followed. 

Appeal against the decision of the Sub- 
ordinate Judge, Yeotmal, dated the 27th 
April r921, in Civil Suit. No. 86° of 1920. 

Mr. J. C. Ghosh, for the Appellant. 

Mr. B. V. Pradhan, ior Respondent 
No. x and Mr. M. Cupta, for the-Respond- 
ent No. 6. 


JUDGMENT.—’The parties to the suit'out 
of which.this appeal arises aterélated as 
shown in the following family tree :— 

KONDBA 


pd 
* 








| 
A alias naladi Sadoba 
Bablaji jm MEIN 
ran Vishwas, defendant Bhangaji, 
l No. 6 plain 








od t, "E MM Pandurang, Dinba, Ude bian 


anpa 
defewiant defendant defendant defendant, 
No.2. No,4 . NÓI, No. 3. | 
= Damdys, 
defendant 


No 5, 
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The :plaint -aleges that the plaintiff 
and the defendants are members of a 
joint Hindu family, thet the immoveable 
property of -the famtly was situated 
principally in ‘tkree villages, namely, 
Watkhed, Chikhli aad Virgawhin or in 
the villages-adjoining these; that Pandu- 
rang lived at Watkhed, Vishwas at 
Chikhli and Dinba at Virgawhan, aad 
although all the members managed and 
‘eajoyed jointly the entire property each 
of the three members named above 
principally looked alter the property 
Situated in or near the village in which 
he lived, Pandurang as the eldest of the 
family being.the manger; that the plaintiff 
lived with Pandurang and assisted in the 
Management of the property situated in 
or- near Watkhed, but that fiveor six years 
ago he was turned out of the ancestral 
house and: was exeluded from enjoyment 
of ‘the family property by all the defend- 
ants, The plaintiff brings the .present 
“suit for partition and separate possession 
of his. one-third share and for his share of 
the profits for the three years 1917-18 
to I919-20. 

D.fendants Nos. 2, 4 and 5, Ganpat, Jairam 
and Damdya did not oppose the plaintiff's 
claim and. themselves demanded their 
shares. ‘Defendant No.3 Dirba remained 
absent and-made mo defence. Defend- 
ant No. I, Pandurang, made no plea which 
is, material to .the-decision of this appeal. 
Defendant No. 6. Vishwas pleaded that in 
Igor when he was a minor Civil Suit 
No. 3 of 190r was filed on his behalf 
through ‘hisemother as his guardian for 
partition; that as a partition between all 
the members of the joint family was 
privately effected through Panohas in 
March xgox the suit was withdrawn and 
a document, Exhibit.6 D-13, evidencing the 
. partition was executed in favour of this 
defendant by the plaintiff and -defendants 
Nos..I to 5; that since the partition this 
defendant was in exclusive possession 
of his share and had acquired more prop- 
etty and that the plaintiff's claim was 
barred by limitation. ‘The plaintiff denied 
the alleged partition. 

I do notrefer to the other pleas rais- 
ed by this defendant and the issues 
thereon as in appeal the on y. points 
argued are about. the alleged previous 


INDIAN-CASES. 


159 


partition and limitation. The issues 
now Material are 3, 6 and 9:— 

“3 Was there a prior partition as 
alleged by defendant No. 6. If so, does 
a second suit for partition lie? 

“6 Is the partition-deed admissible in 
evidence for want of stamp and registra- 
tion ? 

“o Is defendant No. 6 in adverse 
possession of the property, for morte than 
I2 years and is plaintiffs suit barred om 
that account ?” 

The lower Appellate Court found on Issue 
No. 3 that a partition did take place some- 
time in I9or through Panchas who gave 
an-award, Exhibit 6 D-13, on the 25th April 
Igor and that tnis suit did notlie. OnJIssue 
No. 6 the Court writes that the document 
was taken in evidence after being validat- 
ed asan award. On Issue No. git held that 
the defendant had held the, property in 
his possession adversely to the plaintiff 
for more than I2 yeats and the suit 
was in consequence barred by limita- 
tion. It held taat the plaintiff could 
not get a decree for partition against 
defendant No. 6 on account of the prior 
partition but that as the other defendants 
admitted that the property was joint 
family property the plaintiff was entitled 
to partition and possession of a half share 
of the property in their possession. It 
may be noted that the lower Court has 
failed to notice that the case had pro- 


. ceeded ex parte against defendant No. 3. The 


matter however is not of importance as 
none 3f the defendants have appealed. It 
is only the plaintiff who appeals. Defend- 
ants Nos. 2 to 5 have net appeared to 
defend the appeal. 


The first point argued in appeal is, 
that the partition set vp by defendant No. 6 
is not proved. It is pointed out that 
detendant No. 6 did not plead any award 
and that the lower Court is wrong in 
thinking that there was an award. Ex- 
hibit 6 D-13is styled a partition detd and 
is executed by the plaintiff and defend- 
ants Nos. I to 5infavour of defendant 
No. 6. It-states:— k 

“Your and our  antestrai moveable 
and immoveable property was joint 
till thisday. A comptomisé having been 
effected between you and us in respect 
of the: said moveable and - immoveable 
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property, there 'was' a partition of that 
property before the Panchas with the 
consent of ‘he three parties. The pat 
tictlars thereof are as under...... The 
shares of the three parties having been 
made in this manner, we the three 
parties, have accepted the moveable and 
immoveable property that has fallen to 
the share of each as shown above, and 
have affixed our signatures in token of 
acceptance, before the Panchas....Shares 
have been mentioned in the partition 
deed above. One has no claim left to 
the shares of the others which are 
Separately mentioned. If a claim is put 
forth, it shall be void. The said parti- 
tion-deed has been executed with the 
Consent of ‘the three (mutilated). We 
have received out respective shares as 
stated above. There exists no dispute 
as to this. 4f we raise any, it shall be 
void. This deed is binding on the estate 


and heirs of thethree parties. This deed, 


which the three parties have jointly 
executed of their ownfree will and pleasure 
and in possession of their perfect 
Senses, is genuine. We will purchase for 
the said ` partition deed a stamp under 
the law, and have registration effected. 
But the deed’ now executed has been 
executed before the Panchas, and it is 
true. There is no need to make any 
alteration in this hereafter. This parti- 
tion-deed is genuine.” 

It is contended by tbe appellant that 
this deed effects a partition and it is 
admitted that if it is admissible in evi- 
dence it proves ‘the partition and the 
appeal must fail. Itis, bowever, con- 
tended that the deed is not admissible 
in evidence for want of registration, and 
the, transaction of partition be'n: re- 
duced to writing oral evidence to prove 
the terms of the partition is not admis- 
sible. The respondent admits that the 
document is not an award. He con- 
tends ° that though it is called a partition 
deed it is merely an .acknowledy ment 
of the partition which hasalready been 
effected through or in presence of Panchas. 
It is pointed out thatthe document does 
not use the "words “ we hereby divide” 
or words.to that effect, 

The deed is described on the face of 
jit .as-ax‘partitien-deed, It is implied 
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therein that the partition took place on 
the day the deed was executed, for 
it states that the parties: properly was 
joint till that date and, further, that: 
there was a partition :0f.jt before tke 
Pauchas with the consent of the three 
parties. Particular fields, houses and: 
moveables have been: alloted to each: 
Sharer and each sharer is declared tō 
have no claim to the property allotted: 
to the others. The deed declares -that 
it is binding on the estate and heirs. 
of the parties. It states that a stamp 
wil be purchased for it and registra- 
tion of it will be effected. "There is no 
agreement here to execute another docu- 
ment. The document is not merely .an 
acknowledgment of a partition previous: 
ly effected but is a part of the partition. 
transaction and as such is inadmissible 
in evidence for want of | registration, 
Upendra Nath Banerjee v. Umesh Chandra 
Banerjee (i). in 

Defeadant No. 6 then refers to Chhotfalal. 
Adttram v, Bat Mahakore (2) and contends 
that the document is admissible to prove 
at least that the status of the parties 
at the date of the.suit was .diviced. 
This contention is supported also _ by; 
Atluru Saraswatamma v.. Atluru Paddayya, 
(3) and it is admitted by the appellant. 
that a division of status. in 1901 must. 
be held to have taken place. - d | 


Defendant No. 6 then contends that, iu: 
view of the division of status, there is ‘a 
presumption that the property in the 
hands of defendant No. 6 is his separate 
property. The evidence of 6 D. W. No: ro 
shows that the Karbi fields which are 
the fields in suit have been - in^ the 
possession and Management of defend- 
ant No. 6 for 15 or 16 years. P. Wa..No. 3 and 
4 state that Vishwas, defendant No.6, lives 
at Chikhli (which is a mile from -Karbi] 
and has been separate in mess..for. -26 
years; that Vishwas' mother used to 
manage «md recover rent of the fields 
and that Vishwas has been doing : the 


" p 6 Ind, Cas. 346; 15 C. W. N. .375;3125C 
e Je 25s E 
(2) 40 Ind. Cas. 83] '41"B. 466; 39 Bom, Iy, 
z 4 to 4 - 


R. 522. e ; 
(3) 7: Ind. Cas. 274; .44 M. Ir. J. 451: (1033) 
A Re QU) 297 464i 3491181 We di i. 
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same gan he attained majority 16 or 18 
years ago. 6 D, W. No. 2, v D. W. No. 3 «nd 
6,-D. W. No. 4 say tuat Vis.was nas been 
in possession ot Karbi fielus for 29 years. 
6.1), W. No.2 states tuat tne other debemus 
ants visit Cukhli only on ueath or marnage 
occasions. 6 D. Ws. Nos. 5, 6, 8 and II 
depose to Vishwa/s seperate dealing. with 
the property in his possession. "lnere is 
no, reason, to aisbelieve- these witnesses. 
The aprelant's, oral eVigence does not 
help. bim. appreciably and is not referred 
to. of relie; on in tuts Court on, Lis 
beheli. Tac appellant, relies on Exhibit 
P-17, a judgment in a suit brough. by the 
mortgagee of the Izara village of Vir- 
gàwnan, tor recove. y of. the amount. of reve- 
nue and cesses paid by Lim as mort- 
gagee. 1 find no admission of jointness 
in tnis doc ament. Simijarly, 1 find no.ad- 
mission, ofjointness in Exhibit P-9A waich 
is a juagment in a suit bought against 
Vishwas, aud the otner aetendants and 
tke plaintiff. i 

In my opinion  wituout having. re- 
course to tre terms of Exnibit 6 D-13, it. has 
been esta blisned that tue porperty in 
the hanus, of defendant No. 0 was at the 
dale or the suit separate. property and 
not, the joint ancestral property of all 
the parties to the su it. Dele aant No. 6 
presuma bly hdd the property in his 
hands as his. exclusive property ince 
190k and adversely to tte platuiff 
and defendants Nos. 1 „to 5 aud the 
plaintif s claim is ba: red. In this 
view, the appeal fails and is dismissed 
wilh costs. 
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UPPER, BURMA. JUDIGIAL COMMIS- 
hi SIONER'S COURT. 
Civil, APPEAL No. 748 OE.19a1. 
October 3; 1922. . 
Present-—Mr. Brown, J.C. 
MAUNG. NI—APPELLANT. 


Versys 
Ma UNG THET SHE AND ANOTHER-— 
RESPONDENTS. 
[Buddhisi ^ Law, Burmese coussenolon-Pongyl 
` II 
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renouncing, religious vowge-Reuiual of. right to 
SUCCESSION. | 

The rules as. to` succession or inheritance 
under Burmese Buddhist Law have reference 
to the. state of affairs in existence at the time 
of the death of the person whose estate is in ques- 
tion, and once the estate has vested in person, 
who are entitled to succeed at the time ot the 
death of the last holaer it cannot subsequently 
become divested and pass to someone else, 
[p. 1:3, col. 1.), 

Anyone; who is a ‘pongyi or ja rahan at the 
time of the death of any ot his relations, is not 
entitled to inherit from them, even ii he subse- 
quently _renounces his religious vows, and the 
rule is founded on the assumption that, by become 
ing a pongy?, or rahan, he has completely severed 
lumselt. trom his lamily anu bas, as ttle connection 
with fhem as he would have it he were dead or 
adopted into another iamily. [p. 162, col. 2; 
Pe 2104, Col. 1.] 

Case-law discussed. 


C. mukerjee, for the Appel; 


Mr. S. Mukerjee, 101 tue Respondents. 

JUJUMENG.— Dhe appellant, Maung Ni, 
and tue responuent, Maung Thet She, are 
tival appncants 101 Letters? of humims- 
tration to tne estate of Ma ung Hpyo Aung 
anu Ma “loke, veceased, Tue District 
Coult, granteu Letters io Maung Luet She 
wi:hout considening whether Maung Ni 
had established his claim to inherit as 
son. In my ordei œ the 27th July, I 
pointed out that it was inipessible to 
deciue wno suould, get tne Letters 
wituout aeciuing on Maung Ni's claim, 
and sent tne case back to the District 
Court for a findiug as to whether Maung 
Ni was entities 10 inhent as son ot 
Maung Pyoana step-;on ot Ma Toke, in 
spite of the laci tuathe was a pongyi at 
the time oi thelr death, The Distinct 
Court has wow ivund that le is not so 
ejtillei, ana objection to this findin, has 
been. raised on beali of Maung Ni. 
Maung Ni was admulitediy the son of 
Maung Hpyo Aung Ly Lic forme: wile, 
ag mitiedly Maung hpyo Aung ana his 
secon a wile Ma Toke aieu within a iew 
hours of eàun othe, aumitteuly at the 
time Oo! tuelr aeath Maung Ni was a 
pongyi, ana aanuttealy ne leit the fyaung 
anu became a layman again about tour 
months etter then ceatu. 

ln view of tne aecision of this Court in 
the case ol Maung Lwe v. U Inguya &) 
and oi the Fuli Bench of: the Chier Court 


(t) 47 Ind. Cas, 681; 3 U. B, R. (1918) 91. 


í 
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of Lower Burma in tue case ot auug 


Shwe Ton v, Maung Tun Lin (2), it may 
. be tak.n as setued iaw that a pongyi ora 
rahan cannot inuerit .rom nis lay relatives 
after ais ordination. Sv long as Maung 
` Ni continuey to be a pongyi, he was, 
therefore, excluded from inneritance. Tue 
question 1s, whether by becoming a 
layman again his rights of inheritance were 
revived, 
' In the case ‘of Ma Pwe v. Maung Myat 
Tha (3) it was held that under Burmese 
Buddhist Law a.layman, upon embracing 
a religious life, becomes, 4pso facto, divest- 
ed of all property. The ordination 
was held to operate inthe same way as 
death ordivorce when there is no fault 
om the side of the wife. In that case 
the question: of: property in possession 
of the monk on his entering the monas- 


tery ‘only Was considered. In a later 


Case of this Court, which does not 
appear in the official reports, but is 
published ‘in Chan ‘Loon’s Leaaing Cases, 
Volume lI, page 235, the case of Mi 
Task v. U Wiseinda (4) it was held that 
it was nowhere lalu down in the Dham- 
‘mathais that a monk: was incapable of 
inheritance, 1n the course of the judg- 
Meni in the case the tollowing passage 
'0ccuis; "No doubt the obhyations ot a 
Tehgiousliie place limitations on his right 
of inheritance, but there seems to be 
nothing to prevent a monk from acquiring 
by inheritance property which he proceeds 
to devote: to religious purposes, and the 
plaintifi-respondent has during the hear- 
ing of ‘the suit become a layman again no 
doubt in order to meet the legel objection 
t aised." ’ ‘ 4 

' The decisiontin Mi Taik's case (4) was 
Considered in the case of U Tilawka v. 
‘Nga Shwe Kan (5) where the learned 
‘Additional Judge remarked “this question 
‘as to whetucr a monk can inhelt was 
raised in Mi Tatik v. U Wiseinda (4) aad 
was decided in the affirmative, But it 
is questionable whether that decision was 
‘not obtier, because in that vase the pongyt 


NS 49 Ind, Cas, 327; 9 I, B. R. 229; 11 But. L. 
o AVI Qu MI. cs Ne * 
. (3) a U. B. R, (1897-1901) 54. . 

G 2 Chan Toon’s ‘Leading €8 236. 

(8) 20 Ind, Cas. 613; 2 U, B; R, (1913) 61, 
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left the priesthood during the trial of 
the sut, and ıt seem» to have ,bcen 
held that that, fact, removed, , the, legal 
difticulty.’ NE 

Mi Tatk’s‘case.(4) .was,also reteticd to 
in Manng Shwe Jon's case (4) by the Full 
Bench of. the Chief Court of Lower 


-Buima, and the decision | therein was 


expressly dissented trom, The following 


are the grounds on whichg that decision 


was based; “When pongyt or rahan is 
ordained, hisseverance from his familyis - 
So complete that if he was a married man 
before, he isregarded as having divorced 
his wile. He is certainly cut off as com- 
petely from his original family as if he 
had been adopted into another family. 
Sir George Shaw in Mi Tatk v. U Waise- 
mda (4) pointed out that a monk is 
incapable of inhetiting, and he thought 
that there was nothing to prevent a 
monk irom acquiring by inheritam.e prop- 
erty which he j1io.eeds to uevolte to 
religious purposes. We are unable to 
agree in this view as we consider 1t 
inconsistent with the pomgyi’s personal 
status that he should inhent irom his 
natural family with whom all ties oi 
relationship have been  annuled. Al- . 
though the Dhammaihais do not lay aown 
that a monk is incapable of inheriting trem 
his family, we are not aware that there 
is any passage in the Dhaimathats or in 
the Vinaya or its Commentaries which 
expressly recognise that a monk is cap- 
able of ink eriting.” < 

w This rule has been followed, and. the 
reasons therelor have been accepted by 
this Court, inthe cate of Maung Fwe v. 
U. dnguya (i), It must, therefore, be taken 
as settled law that, anyone who is a pong)? 
or a rakan at the time of the death of 
any of his relations, is not entitied to 
inkerit irom tiem, ano that this rule 15 
founded on the asSumption that on be- 
conung a pongyt or rahan he hes com- 
pletely severed himself item bis iamily, 
and has as little. Connection with them 
as he would have if he were dead ot 


. adopted into. another fami]y. If this be 


the correct view of the law (and. 1 think 
it must be accepted as settle that it is 
correct) then it is aifhcult to see how by 
becoming a layman after the death of 
‘his relations the person afected cen ac- 
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- quire any tights in the property. P.operty 
passes by succession on the death of tke 
original owner, and the rules as to succes- 
sion or inheritance under Burmese Bud- 
dbist Law have reference to the state of 
affairs ia existence at the time of the 
death of the person whose estate isin 
question. At the time of the death of 
the deceased in the present case, Maung 
Ni, so far as the estate was concerned, 
did not exist. He had no more right to 
claim a saare as son than he would have 
had, had he been actually dead or adopted 
into another family, or had he forfeited 
his riguts by  unfilial conduct. There 
wasat tue time of the death no son of 
the deceased, and, therefore, in accordance 
witn the principles of Burmese Buddhist 
Law, the property vested in the neaiest 
blood relation. Tte property once Lavirig 
become vested in this way, I can see no 
justification ‘at all. for holdi.g that it 
has subsequently. become divested, and 
come to some one else. The general rule 
applicable to title is that, ditectly the 
title of one person ceases, that title at 
once passes to his successor. I can find 
nothing in the ordinary prirciples of 


Buddhist Law antagonistic to tuis rule. 


The general principle appears to be that 
on death the property at once vests in 
the heirs. Maung Thet She ana his co- 
heits, on the death of Maung Hpyo Aung 
and Ma Toke, became the absolute owners 
of the estate, and, suv-ject to any claim 
that existed against the deceased during 
their lifetime, they had complete power 
to dispose of that estate, an. it they 
so.d tne estate or otherwise disposed of 
it, the right todo socould not have been 
questioned. I am unable, therefore, to 
see how their rights can be affected by 
the appellant subsequently choosing to 
renounce the monastic life. If a son 
uader Burmese Buddhist Law has forfeited 
his iights of inheritance by failure to 
perform the filial duties, no aniount of 
attention to the remains of the deceased 
or expression of filial affection after their 
death could restore those rights to him. 
In the same way, I can see no reason 
why Maung Ni, having forfeited his 
rights to inherit by becoming a fongy: 
should by re.oüncing his vows after the 
death of his patents, be able to resume 
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those tights. The unsatisfactory state of 
affa rs that would easue on any other 
view of the law is obvious. Certain 
persons Would be heirs of the deceased, 
and would be the owners of the prop- 
erty. But the ownership would be 
lable to be disturbed at any time, at 
the will of another person, without 
consulting them in any way. ‘The case 
of a posthumous child, although in some 
way similar, is not really analogous. 
The uncertainty in the cese of a pos- 
thumous child is of a verv limited nature 
only, is due to a definite natural fact 
aud is capable of being settied finally 
wichin a comparatively short period. But 
in the case of a pomgyt renouncing bs 
vows there is no such natural limita- 
tion, and, provided the ordinary laws 
of Lmitation do not interfere, the owners 
could be deprived of their property at 
any time. I ean find mo” authority 
in those principles of Burmese Budqbist 
Law on which the rule that a pongyi 
cannot inherit is founded, which justifies 
the holding of a view leading to such 
unsatisfactory results, Itis true that the 
remarks in Mi Taik's case (4) lend some 
colour to the contention of Maung Ni. 
The suggestion undoubtedly there was 
that by becoming a layman the fongyi 
in that case had met the legal objec- 
tion against- his inheritance. But 
although that was the suggestion in that 
Case, tuere was no definite finding to 
that effect; the  findig rather seems 
to have been thet «a Burmese Buddhist 
pongyt was not de barre] from inheritance, 
and that finding must now be held to 
be overruled. Nor does it seem to me 
that the remarksin U Tilawka’s case (s) 
about the decision in Mi Taik's case (4) 
are of any real value in deciding the 
point now in issue. No decision was 
come to on the pofnt in U Tilawka’s 
case (5), the Additional Judge merely 
made certain remarks as to what seemed 
to be the effect of Mi Tath’s case (4). 
He did not discuss the question or come 
to any finding thereon. 

It is suggested that the rule forbid- 
ding a pongyl to inLerit is based ong 
legal fiction that he is civilly dead, and 
that his right to inherit on becoming a 
layman again may be based ona similar 
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êgal fiction that he nas been Drought 
to ife again. It might te possibie to 
introduce’ some sucu tegal ficuon u iere 
were any necess.ly Hor it Qi an) Justifica- 
toi ior.1t m tue Daammathais or tise- 
wnere, But I canuot see tiat there Is 
any necessity lot such a fiction or any 
justification for it, As far asit is pos 
sible to find any analogous case, the 
authority would  1:athex appear ta be 
against suci a fiction, or ^ at least 
against holding that tie, re-birth divests 
living peopie ot _ propel ty: already vested 
in tuem, lt seems to meto follow ‘tom 
the ruie inat a pongyt or rahan cannot 
jaherit property ii ne is à pongyi at 
the time of the death of tne owner 
of property, tnat, so far as the estate 
is concerned, he_ Cannot revive the right 
of inneritauce by su bsequentiy Tenounc, 
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ing his regionus, vows, My opi nion, there- 


tore, 1s that Maung Ni has no right, of 
inheritance in toe present case, and he 
is, tneretore, not entitled to the Letters 
of Adnmunistratton. 

There is no good reason fut interfering 
with the orders of tne District Court 
granting the Letters of Aduuaistration to, 
Maung Inet Sne nho inherits as a, rela- 
tion of Ma loke. 

i disunss Uus appeal with costs, 

Ben. 


Appeal dismissed, 


NAGPUR "o COMISSION ER’S 
COURT. 
SECOND CIVIL APPEAL, No, 304, OF 1922., 
August 28, 1923, 
Lu Present i—Mr. Baker, Oif. J. 
MULCHAND AND ana oon 
„APPELLANTS 
YETSUS 
„BABULAL AND ANOTHER—PLAINTIFFS— 
: RESPONDENTS. 

Mor gage—JPrior and puisne morigagees— Fors- 
clo ure by puisne morigagee~Prior morigaget, 
po thon of—~Lrespass— Lurking erected on am 
* other s land—&emova. of materiais, 

li a subsequent mortgagee obta ns full pro- 
pr.etary possession iu execution ot a final tore 
Closure dectee; the mort agor ceases to have 
any interest whatever in the mortgaged. prop- 


exty, and a prior mosigageo can obtain nó" 
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thing hy subsequently obi aining & decree on 
bis moltgage. [p.i 05, Col 1.j 

haghwnaih. V. Sheoial, 39lnd. sas, 549,15 Ne 
I. ik. «9, 10110 CQ, 

Jogeshwar v. iar 6. lid, Ces. 631; 5, Ne 
L. wt 5212 (- 924) de OR. (N.) "69, dis inguished, 

lt a person Luilas j^ lena not belonging to 
him Łe 1s‘betnu to j€move the’ buuaings on it 
al the instance of the owner oi thejand.  |p.166, 
cul, 1.] 

‘Seth Mohan Lal Parwar v. 
Parwar, 2 IN i, 4. 4, folc wea. 

Appeal trem a decree of ine Listrict 
Juage, Saugor, dateu zoth  ApDl1' 1922, 
in Vivi Appea: No. 129 of 1¢2.. 

"Metsrs. £; C. Lui aud G. L. oubheaar, 


Chunni Lat 


dor tre Appellants, | 


"Mri M. Lupit, ior the Kesponcents, 

d UDOdu Eiivz.— 1 pe laCcib O1 s case are 
that SheocLaran, :atuer ot Qcrencan s, 
noi tgage a ore AGiha (aomntteauy ie sire 
in Wsjute) to one Nanakisnore in 1859u. 
ou breyLenuy, In 1965, re EXechleq a 
pos escory' moitgage or 4 Kothas Inenu- 
ing the one in uispute to tne plajut- 
nts father “and uncie. ne Inorigagees 
were in possession ana ou z3ra December 
-9o7 the pianunis ia Ler oblanca à preu m- 


'inàiy decreceior foreciosure winch was made 


absoluteon20u March Lug, and On 4t, Uc- 
tober igog in execution oi that accree the 
plats obtainca possession of all 4 koas 
trough. Court, in Igio the successor 
ol Naudeisuure, the pror inortgagce, “sued 
the ImorüaBor on his mol Wage, and, 
Quialueq' d ugcree. ‘Kotha No, 4 Was sold 
n execution on 34 April 1411, dn 1917 
the detendauls, who ciam tó be bé pur- 
chasers Irom one JMssammat Patio, the 
puieLaser av ti. e auction sale in execu on 
ot NanakisLore’s accree, aispossecse d ‘the 
plaintiils ana buut a ‘house on the site 
In, duspute, 

tue p.autiís sued ior posession ana 
luc ALa Court has awalceu bem posses- 
Situ Will ái  O1G«I lu acicnuauts lo Te- 
move Lue bullülg. ALe aecree Was con, 
Linea On Appeal by the District Juoge, Ho, j 
shàngáLau. ahe Secora appeal has been 
aputa purely ou the pout ot law as to, 
Who 15 entived to posserssion, but at the 
vulscl i may 1¢enala that irom the judg- 
they of Ube .0wcI Hppchate Court it 
appears. ‘Thal LU GoclLiuenwaly €Vioence was 
pieüüceu to Show tuat Musammat utro 
puicuased te aite in execution and sold it 
to the delendauts, though there is mo 
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clear finding on ttie point. However, as 
the respondents did not €ontêst the appel- 
lants’ sale, I take it to be admitted. 
:“Froin the dates kiver above it appears 
that the mortgagor’s rights had finally 
been foreclosed by the décree absolute on 
20th March 1909 andthe plaintiffs had eñ- 
tered into possession on 4th October 109, 
before the suit by the prior mortgagée 
was instituted in 1910, 

MAThe prior and puisne mortgagees were 
not made parties to the respective suits 
on the mortgáges dnd hence it is conténd- 
ed that the defendants are not bound 
by the decree obtained by the plaintiffs 
and should be allowed to ‘redeém tlie sub- 
sequent ‘mortgage, Various cases have 
been quoted but in nearly all of them 
a question of limitation or Us ‘pendens 
arose, which dogs ‘not. arisé in the pre- 
sent case. The case is on all fours with 
~- Raghunath v. Sheolal (3) relied on by the 
lower Courts. In that case & ‘puisie 
mortgagee obtained a decree "fot ‘fore 
closure without making a prior "mort- 
gagee a party and thus: became the owner 
of the equity of redemption. The ‘prior 
mortgagee, subsequently to this, instituted 
a sutton his mortgage ana forecloged 
the representative of the original mort- 
gagor. It was held that the prior mort- 
gagee having foreclosed the person who 
was not legally entitled to possession at 
the date of the suit, hal ho right under 
his decree to possession as against the 
pulsane mortgagee. ‘This is exactly what 
has happened in the present case. The 
prior mortgage was not a usufructuary one 
and the right to possession would only 
accrue to the prior mortgagee on fore- 
closure of the equity of redemption, 
But at the. date of the suit by the prior 
-tiortgagee the mortgagor had already 
lost his right to possession which had 
finally vested in the plaintiffs. The 
plaintiffs having thus become owners 
of the equity of redemption prior 
to the suit of the first mortgagee, the 
first ttiortgagee obtained nothing by foré- 
closing the original mortgagor, who had 
already lost all interest in the property. 

" When" the mortgagor himself had lost 
all “rightifo possession no person claiming 


(x) 39 Ind. Cas. 849; 13 N. Ii: R. 69. 
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under a sale In execution of a decree 
against him cou'd get a right to posses- 
sion. 

So far, therefore, as the question of 
possession is concerned, which is the only 
question in the present appeal, T am 
of opinion that the view of the Court 
below is correct and that defendants are 
not entitled to possession. 

Reference has been made to the Full 
Bench decision of this Court in Jegeshwar v. 
Mott (2) (Second Appeal No. 218 of roro) 
in which the ruling in Raghunath vw. Sheo- 
lal (x) was considered. Not oily was there 
a question of limitation in that case which 
does not arise in the present case, but 
in his order of reference Hallifax, A.J.C.; 
pointed out that there was a very large 
distinction between the two cases. In 
Raghunath v. Sheoial (x) the prior mortgagee 
sued the mortgagor ofter equity of re- 
demption had already passed “from him to 
the puisne mortgagee (as in the present 
case) while in Jogeshwar v. Moti (2) the 
equity of redemption was still in the mort- 
gagor when the mortgagee sued and had 
not then passed to the puisne mortgagee 
who was not impleaded. In view of 
this fundamental difference between the 
facts of the present case and those of the 
Full Bench case I think it unnecessary to 
refer to that case. 
= The learned Counsel for the appellants 
has referred to Hassanbhai v. Umaji (3). 
The facts in that case were different to 
those of the present case, but I refer to 
the remarks on page 166 in which, relying 
on the leaving English case of Heath v. 
Pugh (4), it was held that the effect of an 
order of foreclosure absolute is to com- 
pletely transfer the equitable estate of 
the mortgegot to the mortgagee. 

It follows, therefore, that ou 20th March 
I909 the mortgagor ceased to Lave any inter- 
est whateverintbe mortgaged property. His 
interest was transferred to the plaintff’s 
father. © Conseqi-ntty, when the .piior 
morteagee ob‘aine’ a decree i» 10910 
against the mortgaro” alo' e le was sig 
a person who ka’ o `n! Test i tke 

(2) 66 Ind.Cas. 631; 5 N. 'L. J. 157; UM 
A. I. R. (N) 89. 

(3) 28 B,153! 5 Bom. L. R.893. 

.. (4) 3 (1881) 6 Q. B. D. 345 at p. 360; 5o Ta J. 
Q. B. 47 1 44 I. T. 527; 23 W. R, 904. 
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estate and no right to represent. it. 
Hence he could obtain nothing by his 
decree and the person who purchased at 
the auctlon-sale obtained nothing either, 
If the plaintiffs' father, who at the time 
represented the mortgagor, had been made 
a party, it would have been a different 
matter, but, as he was not, the defendants 
did not. obtain any right whatever by 
their purchase, because the mortgagor had 
no rights left at the date of the suit. 
It follows that the defendants are tres- 
passets and the plaintiffs being in PE 
ession the defendants had no tight to 
bulld on it. They are bound to remove 
the buflding on it. Seth Mohan Lal Parwar 
v. Chunni Lal Parwar (5). | 
The appeal” Is‘ consequently dismissed 
With coste. 
S. D. : Apparl dismissed. 
(3) 2 Nia Rig 
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UPPER BURMA JUDICIAL COMMIS 
SIONER’S COURT. m 

SECOND CIVIL APPEAL No. 186 oF 1922. 
November 23, 1922. 

Present:—-Mt. Brown, J. C. 
MAUNG THAN GE—APPELLANT 
versus 
MAUNG PO THIN AND ANOTHER— 


' RESPONDENTS. 

Ciel] Procedure Code ( Act V of 1908), O. XLI, 
17.17, 19, 30— Appeal, dismissal of, without hearing 
appellani—Ovder, nature of— Remedy. 

The power of dismissing an appeal for default 
undet r. 17 of O. XLI of the Civil Procedure Code 
is diseretionaty, but if that discretionary power 
is not exercised in a case where the appellant 
does not appear, the only alternative is to ad- 
journ the case and to give the appellant ‘an op- 
portunity of being heard at a later'date. If ‘the 
appeal is to be decided against |the ! appellant 
on the merits, then it must, under the provi- 
sions Of r. 30 of 0. XLI, be “decided after hearing 
eed zr a ot their Pleaders."{p. 167, col. 2; p. 168, 
eoi. I. i 
When an appeal is decided in the absence of 
the appellant or his Pleader, without giving him 
a chance of being heard, and the appeal is dis- 
missed, the order of dismissal must be treated 
as an order of dismissal for default! and not as 
5 on on the merits, whether the} Judge”ac- 
tually considers the meritas ofthe caseor not. 
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The remedy of the appellent 1n such a csse 
is by an application for restoration under r. I9 
of O. XLI of the Civil Procedure Code and not 
by appeal. [p. 167, col. r.] 

Ruldso 


Misser v. Syud Ahmed Hossein, 
I5 W. R. 143 Mohesh  Chwundev Bose v. 
Thadooy Doss Gossamee, 20 W. R. 425 


.AKanahi Lal v. Naubat Rai, 3 å. 519; A. We 
N. (1881) 17; 2 Ind. Dec. (N. 5.) 269 and Satish 
Chandra Muherjee v. Ahara Prasad Mukerjee, 
34 C. 403; 5 C. L. T. 247; 2 M. L. T. 123; 11 C. 
W. N, 329 (F. B), relied on. 

Radha Nath Singh v. Chandi Charan Singh, 
3o C. 660; 7 C. W, N. 486 (E. B), distinguish- 
e 6 


Mr. S. Ganguli, for the Appellant. 

Mr. J. N. Basu, for the Respondent. — 

JUDGMENT.—The appellant sved in 
the District Court of Monywa for re- 
covery of certain property to which he 
alleged he was entitled.as the heir of 
one'ÉMa So Min, deceased. The District 
Court gave him a decree for a portion 
of bis claim only and he appealed to 
the Divisional Court. On the date fixed 
for hearing of the appeal in that 
Court, the clerk of theappellant's Advocate 
appeared in Court, but the Advocate 
was absent, and. the eppeal was pro- 
ceeded with without hearing the appel- 
lant ot his Advocate. The learned Di- 
visional Tudgein passing ordets remarked: 
“Onder O. XLI, r. r7, Civil Proce- 
dure Code, it is perhaps mot necessary 
to discuss this appeal or to enter into 
the facts of the case, but as I have 
considered the* evidence, it may be as 
well to state my reasons for agreeing 
with the finding of the learned District 
Judge.” The Judge then proceeded te 
set forth his reasons, and ended with 
the distnissal of the appeal with costs. 
The appellant has now filed a second 
appeal in this Court, and the first ques- 
tion that arises for decision is whether 
this appeal lies. Jn the case of 
Buldeo Misser v. Syud Ahmed Hossetn 
Œ) the appellant in the lower 
Court had asked for an adjourn- 
ment of the hearing of the appeal, but 
this adjcurnment was not allowed. The 
Court took up the case and dismissed 
the appeal. Before doing so. the Judge 
looked into the facts cf the case, and 
came to the conclusion that the appeal 
was not a valid one. It was held 
thet; notwithstanding this, the appeal 

(i) 15 W.,R. X43: 
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had to be looked on as having been 
dealt with on default, and that a further 
special appeal diq not lie. In the case of 
Mohesh Chunder Bose v. Thakoor Doss 
Gossamee (2) a similar view of the Jaw 
was taken. It was pointed out that 1t 
was not a satisfactory way of cotsider- 
ing or of deciding upon the merits of 
the case when the Judge did not hear 
what the appellant had to say in sup- 
port of his case. The actual question 
for decision in that ease was whether an 
application lay to the lower Court to 
rehear the appeal. But the matter 
decided was the same as in the earlier 
case, namely, that the order must be 
treated as an order of distnissal for de- 
fault ofappeatance in Court. The same 
view of the law was taken by the High 
Court of allahabad in the case of Kanaht 
Lal v. Naubat Rat (3). In that case an 
appeal had been caled on for hearing 
in the lower Court, and the Pleader for 
the appellant was not present. The 
Court proceeded to consider the appeal 
in the absence of the Pleader for the ap- 
pellants, and held that the decree of 
the Court of first instance was right and 
should be affirmed, and dismissed [the 
appeal. It was held that it was not 
competent for the Judge to dispose of 
the appeal upon the merits in the absence 
of the appellant and his Pleader. But 
it was further held that the proper and 
the only course open to the appellant 
was to make an application under section 
558 of the Code of Civil Procedure (now 
O. XLI, r. 19) for re-admission of 
the appeal, and that special appeal to the 
. High Court did notlie. These three cases 
are all authority for the view that when 
an appellant makes no appearance, and 
the Appellate Court, notwithstanding 
this default, proceeds to consider the 
appeal on the merits, and dismisses it, 
the order of dismissal must nevertheless 
be regarded as an order for dismissal 
for default. In thecase of Satish Chandra 
Mukerjee v. Ahara Prasad Mukerjee (4) 
the actual matter for decision was a 


2) 20 W. R 425. . 
e 3 A. 519; A. W. N. (1881) 17; 2 Ind. Dec. 
(N 6 


. S.) 269. ; 
(4) 34 C. 4031 5 C. L. J. 247; 2 M. L. T, 1231 
rr C, W, N, 329 (F, BJ. 
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different one from the matter for decision 
in this case. Butin the course of the 
judgment of Mookerjee, J., in that case 
the following'passage occurs: “If, under 
the circumstances stated, the Court holds 
that there is an appearance on the part 
of the appellant, the appeal has to be dis- 
posed of on the merits, and I agree entirely 
with the observations of Sir Richard 
Couch, C. J., in Mohesh Chandra Bose v. 
Thakoor Doss Gossamee (2) as to the impro- 
priety of considering or declding upon the 
metits of a case, when the Judge has 
no opportunity of hearing what the 
appellant has to say in support of it.” 
There is thus a considerable volume of 
judiclal authority fer the view that; 
when an appeal #is decided in’ the 
absence of the appellant or his Pleader, 
without giving him a chance of belng 
heard, aud the appeal is dismissed, the 
order of dismissal must be treated as 
an order of dismissal for default and not 
as a decision on the merits, whether the 
Judge actually considers the merits of 
the case or not. If any other view of 
the law were taken difficulties would be 
bound to arise. If it were held that, 
although the appellant had not been 
heard, yet as the Judge had decided 
the appeal on the merits the decision 
could not be held to be an ex parte 
decision under the provisions of 
r, 17, O. XLI, of the present Code; then, 
in such a case, the appellart would be 
debarred for ever from exercising his rights 
of being heard in support of the appeal, 
however good grounds he might have had 
to explain his absence. ‘the provisions 
of r. 19 of the Order would not be 
applicable, and he would have no remedy. 
Rule 17 lays down that where, on tke date 
fixed or on any other day to whicb the 
bearing may be adjourned, the appel- 
lant does not appear when the appeal is 
called for hearing the Court may make 
an order that the appeal be dismissed. 
It gives ro power tothe Court to decide 
the appeal on the merits. The power of 
dismissing the appeal is no doubt discre. 
tionary, but if that discretionary power 
is not exercised the only other alterna. 
tive is to adjourn the case, and to give 
the appellant an opportunity of being 
heard at a later date, If the appeal jg 
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to be decided against the appellant on 
the merits, then it must. under the pro- 
visions of 7. 30, be decided after “heat- 
ing the parties or their Pleaders. In the 
present case the Divisional Judge -appa- 
tently recognised that he was dealing with 
the appeal under the provisions of 
r. 17 and although he gave his reasons for 
agreeing with the Trial Court I am of 
opinion that the order of dismissal passéd 
by him must be treated es an order 
of dismissal for ‘default under the pro: 
visions of t, 17. That being the case, 
I am of opinion that no further appeal 
liés to this Court. It was held by the 
Full Bench of the High Court of Caleuttà 
in the case of Radha Nath Sngh v. Chand: 
Charan Singh (5) that ah order dismissing 
an appeal from a decree for default, was 
a ‘decree within the meaning of section 
2 of the Code of Civil Procedure and 
that a setond appeal against such decree 
would, therefore, lie. But that decision 
was cóme to whilst the Code öf 1882 
was still in force. Even thder the pro- 
‘visions of that Code judicial prononnce- 
mejits on thé point were by no means 
ünanimous, and the matter now seems 
to ine to have béen set at rast by the 
amendment to the definition. of a decree 
introduced by the Code of 1908. In 
section 2 of that Code a decree is defined 
as "a formal expression of au adjudica- 
tion which, so far as régards the Court 
expressing it, ‘conclusively determines 
therights of the parties with regard to all 
or any of the matters in controversy in 
the suit......but shall not tnelude...... 
any arder ofe dismissal for default." The 
part of this définition which I have 
italicised is new; and woüld'appearto have 
béen introduééd to sèt at rest the coï- 
flict of actherity on the point, It is 
specifically laid dowa now tkat a decree 
should not include an order of dismissal 
far default. It is at least open to doubt 
whether an order under r. 17 of O. XLI 
tan be said conclusively to determine 
the ‘rights of the parties with regard 
to the m-tter in controversy as regards 
"the Court passing the oidet, because it 
is always open to:fhe appellent to make 


(5) 30 C. 666; ri C. Ww. N. 486 (F. B.). 
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further application tò the same Court 
under the provisions of r. 19. And 
the Legisteture has now definitely exclud- 
ed an order of dismissal for default from 
the definition of a decree. I rm, there- 
fore, of ooinion that the order passed by 
the District Court in this ‘casa was mot 
a decree within the meaning of section 
2, Clause (2) of the Code of Civi] Pro- 
cedure, and that no appeal from it to 
this Court lies. The appellant lad his 
remedy by way of application ‘of the 
Divisional Court to have his appeal rte- 
opened, He did not avail himself ‘of that 
remedy, and he cannot now appeal to this 
Court, I am, therefore, of or inicn that the 
present appeal does not Iie. 
I dismiss the appeal with costs. 
[ &. K. Appeal dismissed. 
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PATNA HIGH COURT. 
Cvi, REVISION PETITION NO. 135 OF 1923. 
June 5, 1923. 
Present:— Mr. Tr st/ce Foster. 
EKNATH PANDEY— PETITIONER 
. versus 
SINGESWAR NATH CHOUDHURY— 

OPPOSITE PARTY. 
F^ Civil Procedure Code (Act V of 1908), O. X XI, 
y. 90—Execution of  decree-——Sale, application to 
set aside—M aterial — irregularity— Inadequacy of 
price—Substantial — injwury— Usufructuary mort- 
gagee, whether can apply to set aside sale. 

an application to set aside an execution 
sale it is not necessary to have direct express 
evidence from any party to show that the inade- 
quacy of price fetched at the sale was the result 
of the material irregularity complained of. It is 
sufficient if the Court is satisfied that the one ‘is 
the natural result of the other. [p. 169, col. 2.) 


= Tasadduk Rasul Khan v. Ahmed Husain, 
2x C. 66; 20 I. A. 176; 17 Ind. Jur. 534; 6 Sar. 
P. C. J. 324; Rafique and Jackson's P. C. No. 1311 
10 Ind. Dec. (N. 5.) 676 (P. C.), referred to. 


An execution sale cannot be set aside unless the 
applicant shows that he has sustained substan- 
tial injufy as the result of the material irregularity. 
Where property is sold in execution of a money- 
decree orily the right, title and interest of the judg- 
ment-debtor in the property passes under the 
sale, and the interest of a mortagagee subsists 
unaffected by the sale A mortgagee has, there-. 
fore, no locus standi to apply to set aside the sale, 
as he does not suffe any injury under the sale. 


[p. 170. 901: 1.] 


* 
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‘Ah auction sale is indivisible and ‘cannot be 
set aside to the extent of the interest of a 
particular applicant and maintained as to the 
rest. [p. 170, col r.] | 

Rajani Nath Rakshit v. Kusum Kamini 
Majumdar, 24 Ind. Cas. 64; 18 C. W. N. 947, 
distinguished. 

Application from an order of the 
Officiating Subordinate Judge, Bhagalput, 
dated the roth December 1922, setting aside 
an order of the  Munsif, Bhagalpur, 
d^ted the 3oth November 1021. 

Mr, Sambhu Saran, tor the Petitioner. 

Messrs. N. C. Sinha and B. B. Ghosh, 
for the Opposite Party. 


JOUDGMENT.—This application in revision 
arises out of proceedings under O. XXT, 
r. 9o of the Civil Procedure Code. The 
sale with which we are concerned was in 
execution of a decree for arrears of rent 
Of a holding ofabout 7 acres and the ap- 
plicant under r. go is the usufructuury 
mortgagee in respect of about 5 acres out 


of the entire area. The decision in tbe 
Munsif’s Court wos that the decrée 
was a frentdecree and that the 
simultaneous issue of attachment and 


sale proclamation was the proper pro- 
cedure, that there was no suppression of 
notices, and that there was 30 collusion, as 
alleged, betweeathe decre.-holder aad the 
auction-purch:ser. He also he'd that there 
was no inadequacy of price. The Subor di- 
nate Judge in appeal found that the decree 
was a mbonev-decr^e and the procedure was, 
therefore, improper. Hefound that the 
sumuons were not proper y served bat he 
recorded no finding as to the alleged frau du- 
lent collusicn. He also found that there 
was à gross understatement of the valut 
ia the sale protlamation and he direct:d 
that the sale should be set aside. The 
matter came in revision before a s'nglé 
sitting Judge of this Court and atemand was 
ordered for a finding whether the material 
irregularities in the matter of service of 
the attack ment process and the sale pro- 
clamation together necessarily caused eny 
inad:quacy in price. The Subordinate 
Judge has recorded his finding that the 
property was sold for an inadeqvate price 
and that the inadequacy of price resulted 
from the suppression of processes and the 
misleading statements of the value in the 
sale proclamation. The auction-purchaser 
has, therefore, again come to this Court to 


press his application in revision. His first 


‘point is, thet the ustfruciuary mortgagee 


cannot show that he has an interest 
aftected by the sale. He did not taise this 
point when he first came before Mullick, J., 
and I do not sce how le can ra‘seit now 
at this late stage. I assume that the ap- 
plicart has an intrest that is affected 
by the sale, He is one of several mort- 
gageesin possession of the holdirg and 
the surplus sale proceeds will not perhaps 
suffice to redcem al! the mortgages. it is 
alleged that the lear1.ed Subordiate Ju ge 
has proceeded in a wrong method when 
Je has not taken any direct evidence con- 
nectirg the materialirregulart'esas a cause 
with the inadequacy of price as en effect, 
For this purpcsethe learied Vakil relies 
upon the terms of the judgment in 
lasadduk Rasul Khan v. Ahmed Husain 
(1). No doubt in that decisi tle words 
used were “dircct evidence." But that 
expression having been found capable of 
‘misinterpretation, the Select Con mittee 
adopted the present terminology of r. go 
in order to make it quite clear whai attitude 
the Court was to ado!t in this respect. 
So the words "uiless upon the facts proved 
the Court is satisfied” were introduced 
as an amendment of the old section 311 
of tke Code. It is not necessary, in my 
opirion, to have direct express evidence 
from any party to show tl atthe inadequacy 
of price was the 15suJt of material iire- 
gulority,. It is sufficient if the Comt is 
satisficd that ihe one is tle natural 
result of tLe other, 

The next point urged is that if, as has 
been found, the decree isa mMoney-decree, 
then only the right title and interest of 
the judgment-debtor will have been sold 
ard the interest of the applicant, the. 
usvfructuary mortgagee, will subsist un- 
affected by the sale, and, therefore, this 
applicant cau never assert, as he must 
assert if he is to succeed under r. 9o, 
that he bas sustained substantial injury 
by teacon of irregularities in the sale. 
Now, the learned Suborginate Judge has 
found that the decree is a money-decree.e 
He has given sibstautial ^ reasors, 
namely, the probable existence of two 

+ 


(i) 21 C. 66; 20 I. A. 176; 17 Ind. Jur. 534; 
6 Sar. P. C. J. 324; Rafique and Jackson's P, €; 
No. 1314 16 Itid., Dec. (N- $.) 676 (P. C.). 
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holdings and the proved fact that only 
one out of many co-sharers sucd, and in 
suing appeared only for himself and not 
in any frepresentative capacity. That 
finding that the decree is a money- decree 
has not been questioned or set aside. It 
is, therefore, open to the auctiun- purchaser 
to adopt this argument. Now, it is 
certainly a sound contention that, unless 
the applicant shows that he has sustained 
substantial injury, the Courtcannot grant an 
order setting esidethesale, In this matter, 
therefore, the applicant has shown good 
reasons why the order of the learned 
Subordinate Judge should be vacated, 

There wasa fourth argument put for ward 
by the learned Vakil for the applicant 
which Ineed not discuss at length. He 
urged thet the usufructuary mortgagee 
applying under r. 90 should have been 
allowed to succeed only to the extert of 
his interest. Hor that purpose he quoted 
the case, Rajani Nath Rakshit v. Kusum 
Kamini Majumdar (2), but in this reported 
cise it appears to me that there were four 
separable sales with four sale prices 
though no doubt they took place in one 
auction. Here the sale can hardly be 
ireated as divisible. 

As I hold that the Court had no justi- 
fication in law in passing the order under 
r. 9o, ther: being no proof of sub- 
stantial injury to the applicant, [ must 
set aside thc order of the Subordinate 
Judge. Heering fee tiree gold mohurs, 

Z. K. Order set aside. 
(2) 24 Ind. Cas. 64; 18 C. W. N. 947. 


— mamanah 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
EiRsT CIVIL APPEAL NO. 354 OF 1921. 
"^ .: December 12, 1922. 
Present 1—Mzr. MacColl, J. C. 
MAUNG BA AND ANOTHER— 
aAPPELLANTS 
s Versus . 
. NEMAUNG YE— RESPONDENT., 
Civili (Procedure Code ae V of 1908), O. X X, 
f. 2—Discretion lof Judge to pronounce judgment 
written by vedecessor— Judgment written by Office 
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who has ceased to exercise judicial functions, 
validity ` of. 

O. XX, r. 2 of the Civil Procedure Code is not 
mandatory, and a Judge may, if he sees reason 
to do so, refuse to pronounce a judgment written 
by his predecessor. [p. 171, col. 2.) 

The pronouncement of a judgment is the last 
act. of the trial of a suit and is a material part 
of the trial. It is not an act which can be per- 
formed by any person other than a Judge of the 
Court in which the suit was tried. [p. 17x, col. 2.] 

A judgment written by an officer, after he has 
ceased to exercise judicial functions is a nullity, 


[p. 171, col. 1.] 

Mutty Lal Sen Gywal vw. Deshkar Roy, 
9 W. R. 1 (F. Bj; Parbutiy v.  Higgin, 
17 W. and Girjashankar ^ Navsiram 


R. 

v Gopalji Gulabbhai, 30 B, 241; 7 Bom. L. R. 
951, Sundar Kuar v. Chandveshwar Prasad 
Narain Singh, 34 C. 293; 11 C. W. N. sor, 
referred to. 

Messrs. Bose and Naidu, for the Ap- 
pellants. | 

Mr. S. Mukerjee, for the Respondent. 

JUDGMENT.— The first ground of this 
appeal is that the decree appealed 
against is a nullity as the officer who 
passed it had no ' jurisdiction to do so. 
On the 16th of October 1918 the plaint- 
iff-respondent filed a suit in the District 
Court of Mag we for specific performance 
of a contractof sale. At that time the 
Warden of Yegangyaung was an  Addi- 
tional Judge of the District Court and 
as the suit concerned property at 
Yenangyaung, the plaint was filed before 
him, Thecase was adjourned from time to 
time and thé Warden before whom the 
plaint was filed wassucceeded in office first 
by one officer and then by Mr. Sheehy, 
The first entry in the diary signed by 
Mr, Sheehy is dated the 16th of April 
1920. The case had then been completed 
except for judgment. Tbough the Ad- 
vocates had filed written arguments Mr. 
Sheehy wished to hear them, verbally 
and postponed the case for that purpose 
to the r7th of April. On the 17th of 
April the plaintiff-respondent’s Advocate 
asked for permission to amend the plaint 
and the case was, therefore, adjorrned 
to thé 23rd of April. On that date the 
plaintiffrespondent's Advocate was ill and 
the case was again postponed to the Irth 
of May. There is no entry dated the 
Iith of May, but on the I3th of May 
the plaintiff respondent’s Advocate pre- 
sented an application for amendment ol 
the plaint. No orders seem io have been 
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passed on this application, but the case 
was adjourned fer argument to the 22nd 
of May. On the z2nd of May the entry 
in the diary runs as follows;—" Maurg 
Po Kun for defendant, Maung Thu Dow 
for tte plaintiff absert, represented by 
Maung Po Lun. Maung Thu Daw wished 
to present his case: for amendment. 
Bor 29th May 1920.” The next entry in 
the diary is dated 15th of March 1927, 
1.e., 104 months later and ruis ''Maung 
Pun Shcin for Maung Ve znd Maung Ba 
present. Judgment delivered." Thus, it 
does not appear that Mr. Sheehy heard 
arguments or did anything whatever in 
the case beyond adjourning it and 
writing and deliverirg judgment. Now 
by Judicial Department Notification No. 
74, dated ryth of April 1920, the Warder 
.of Veuangyaung ceased to be an Addi- 
tional Judge of District Court of Magwe 
and ceased to exercise any powers at all 
as a Civil Judge. The only order, there- 
fore, which he was competent to pass in 
the case was his first order dated 16th 
of April 1920, adjourning the case to tie 
I7th of April. Reference has, of course, 
been made to O. XX, r. 2, which 
runs; “A Judge may pronounce a judg- 
nent written but not pronounced by his 
predecessor," I have considered Care- 
fully whether the judgment and decree 
in this case can be sustaingd under this 
rule and I am of opinion that they 
cannot be. In Mutty Lall Sen Gywal v. 
Deshkar Roy (x) it was beld that the 
opinions (reduced to writing) of .Judges 
who heard the case, but who had ceased 
to be Judges of the High Court before 
judgment was pronounced, could not be 
treated as judgments in the case, but 
must be regarded as mere minutes or 
memoranda. 

This case is, of course, not in point 
but I have referred to it because it was 
distinguished from such a case as is pro- 
vided íor ia O. XX, r. 2. In Parbytty v. 
Higgin (2) it was held that a judgment was 
notimpeachable on tbe ground that, though 
written by tbe Judge who heard the 
case, it was not pronounced by him but 
by his successor-in-office. This ruling 

1 Wi; R r . B). 
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apparently led to the enactment of sec- 
tion 19) of the Civil Procedure Code of 
1882 and in  Gujashanhar Narsivam v. 
Gopalji Gulabbhai (3), in which an ob- 
jection was raised to tbe legality of a 
judgment on tbe ground that the Judge 
wrote it after he had been tr nsferrea, 
it was held that section 199 of the 
Civil Procedure Code furnished a com- 
plete answer. Similarly, in Sundar Kuar 
v. Chandreshwar Prasad Narain Singh 
(4), it was held that the Judge who had 
heard the evidence in a case was entitled, 
under section I99 of the Civil Procedire 
Code, to write his judgment aad to sead 
it to his successor for delivery, although 
the judgment was written by him after 
he had taken leave or left the post 
which he was occupying when he heard 
the case. Section 10909 of the Code of 
I882 was re-enacied in O.e XX, r. 2 
of the present Code. These cases difer 
materially from the present onc in two 
points. In the first place, in those cases 
the Judge who wrote the judgment was 
stijl a Judge though in the first case he 
had been transferred and in the second 
case he was on leave. In the second 
place, the judgment was pronounced by 
the Jvdge of tke Court in which the 
case was tried. In the present case, at 
the time be wrote his jjudgment, Mr. 
Sheehy was not a Judge and, in the 
second place, the judgment was not pro- 
nounced by a Judge of the Court in 
Which the case wes tried. It was not 
pronounced by a Judge at all. O. 
XX, r. 2, is not mandatory and I 
take it that a Judge may, if he sees 
reason ft» do So, refuse to pronounce 
judgment written by his predecessor. 
The pronouncement of a judgment is the 
last act of the trial of a suit and is a 
moterial part of the trial. It is not an 
act which, in my opinion, Can be per- 
formed by any other person than a Judge 
of the Court in which the suit wes tried, 
In Lower Burma a year or two ago a 
Sessions Judge wrote a judgment in a 
murder case and bad it pronounced in 
the gCourt by his Clerk because be was 
iti. The Chief Court held that this was 
a fatal defect and set aside thé convie- 


3) 30 B.241; 7 Bom, L. R. 951. 
A 34 C. 2931 11 C, W. N. 502, 
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tion and ordered a re-trial. Though this 
“Was a criminal case the same principle 
was involved. ‘The present case is a 
stronger one, because at the time He 
wrote the judgment, Mr. Sheehy had 
ceased tobe a Judge. It might happen 
that a Judge was dismissed for corrup- 
tion. It would certainly be anomalous if 
a judoment written by him after dis- 
Tüíssal and after the Government had 
ceased to have any confidence In nm 
should be treated otherwise than as a 
quilily and the question whether a judg- 
ment Wriltei by an officer after he has 
ceased to exercise judicial functions 
“should be treated as a nullity or uot 
cannot ‘depend upon tbe reason for his 
ceasing to exercise such powers. Lastiy, 
it has been urged that Mr. Sheely wrote 
and pronounced his judgment at the 
request of éke parties. There 1s nothing 
én the record to show this; but if it 
be ‘a fact, the result might be that the 
patties had constituted Mr. Sheehy, their 
arbitrator and that his judgment 
amounted to an award. In tuat case no 
appeal would lie. But for this tesult to 
happen, it would Fave to be shown net 
merely that the parties wished Mr. 
Sheehy to write aüd  proaounce Judg- 
ment but that they ualerstood what 
they were agreeing to. It would not be 
a question ot their making a mistake of 
Jaw. For a consent to be valid, the 
wonsenting perties must agree upon the 
same thing in the same sense. Unless 
the parties understood that, if Mr. 
Sheehy wrote and p:onounced a judg- 
ment, that judgment would amou.t only 
to an eward and that they would Lave 
no right of appeal, their agreement 
would be void. I am of opinion, there- 
fore, taat the decree appealel against is 
a nullity and I set it eside ang remand 
the suit to the District Court in order 
that the District. Judge may dispose of 
it tn accordance with law. The costs of 
this appeal will follow the final result. 
The appellants will receive a certifi- 
e cate under section 13 of the Court-Fees 
Act, 


Z. K. Order- set aside, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 955 OE 1920. 
March r8, 1923. 
Present:—Mr, Justice Scott-Smith 

and Mr. Justice Fforde. 

KESAR SINGH AND OTBERS— 

DEFENDANTS— APPELLANTS [ 
; Uer SUS 
INDAR SINGH AND ANOTHER— 

PLAINTIFFS, AND SANTA SINGH AND | 

OTHE3S—DEFENDANTS—RESPONDENTS. 

Executor— Renunciation of duties—Execulor de 
son tort, whether necessary party io suit against . 
estate— Appeal Question of law, whether can be 
vaised for first time. 

An executor who has once acted cannot sub- 
sequently evade his liabilities by afterwards re- 
nouncing his duties and any such renouncement 
is void. A person who takes upon himself the 
duties of an executor in connection with the estate 
of a deceased person, becomes liable to be sued 
in the character of executor, and is a proper and 
necessary patty to any proceeding in which the 
estate of the deceased is sought to be affected. 
[p. 173, col. 1.] 

Provided the determination of a question of 
law, which is raised for the first;time in ap- 
peal, does not depend upon a decision as to facts 
which are in dispute, the Appellate Cotrt is not 
only competent but should in theinterests of justice 
entertain the plea. (p. 173, col.2.] 

Nuri Miah , v. Ambica Singh, 34 Ind. Cas. 
869; 44 C. 47; 20 C. W. N. 1099; 24 C. L. J. 140, 
relied on. 

Second appeal from a decree of, the 
District Judge, Amritsar, dated the 20th 
February 1920, modifying that of the 
Subordinate Jedge, Second Class, Amritsar, 
dated the 26th June 1919. 


Dr. Nand Lal, for the Appellants. 
Lala Hargopal, for the Respondents. 
JUDGMENT.—Tke facts have been fully 
stated in the judgments of the Courts 
below, and it is not necessary to repeat 
them. ‘he short point for our decision 
is whether or not the plaintiffs-respondents 
are bound by the decree obtained by Musam- 
mat Har &uer in a suit to which Santa 
Singh was nota party. If they are bound, 
their present suit does not lie. If they 
are not bound. they are entitled to sue.  . 
It is contended by the plaintiffs-respo nd- 
ents that Santa Singh was the executor 
appointed under the Wil of Nahar Singh, 
deceased; that as such ke should he ve been 
made a party to the suit; that as re was 
not made a party tle decree in that sult 
cannot bind the, estate «f the,, testetcr, 
and that, accordiii#ly, the plaintiffs whose 


Vol, 76] 


INDIAN CASES. 


173 Ay 


AVUDAINAY AGAPPA PILLAI v. SUNDARANANDAM PILLAI 


interests in tuat estate are 
‘by tue executor 
pruccedings. 
iue aelendants-appellants, on tue 
Otuer and, Maintain (1) tiat Santa Singh 
Was hut an executor wituin tie meaning 
01 tuat term; (2) tuat it he wasan executor, 
he was removed by order or tne Court 
aud Sant Singh appointed in LIS place, 
and (3) that ue renounced tue executor- 
Spip prior to tue swt and tuat, tor tuese 
Téasons, LE Was not a necessary patty and 
tue Suit, tyerelure, was properly instituted 
and tue appellants are bound by tie pro- 
‘ceedings, 

„We cannot accept any of tuese conten- 
tious. At is quite clear that Santa oingn 
comes wituin tie cctüiition of an executor, 
On relerring to tae Order oi the Couit by 
Wily 1t 15 alleged that Le Was removed 
trom Lis office we ind tuat tuat order meére- 
ly appointed Sant Singh guardian ci tie 
persun and property oi tie minors, No 
rererence is made in tuat order to. Santa 
Siaga and jus legal position as executor 
wasin no way eifected vy tuat urder. 
mAS to tue last contention, namely, tuat 
he renguuced tue  execatur&üp pror wo 
Suit, 10 15 à weilestaDL3ued pnucple tuut 
an Executor wau uas once acted Cannot 
Subsequently evade ais uabıihties by alter- 
Wards renvuncing wis duties and tual any 
Suca rénounceme,Lt is void.- ln tue preseut 
CaSe even if iv could be peld uot Santa 
Singu n-d aot peen properly appointed exe- 
cutorundet tue Will ut tue deceased testator 
it is quite clear that ue invermiedaied, witu 
tue assets and clotned uimselt with tue 
riguts derived irom tue testamentary dis- 
position ol tue aeceased. At tne least, 
he. must be deemed to be an. executor by 


represented 
aie not bound by tuose 


iiptication and uaving taken upou nimseit- 


tne" „duties or an executor In connection 


with tue estate 01 the deceased ne Continues 
lia ble to be sued in tbe cuaracter c1 execu-. 


tor. ‘Lust bemg so, he was the proper 
and necessary” paity tó any proceedings, 
in wulen tne estate of the deceased was 
Sougnt to be eitected. _As he was not 
made a party, tue éstate was not bound 
by any dééree passed in that suit. ‘ne 
piaintiiis-respondents are, tuereiore, nof, 
bound by tue decree and are entitled. to 
bring tue present proceedings. 

‘The appellants have raised a further- 


point that tais question lu ving been raised 
ror tue first time in the lower Appelle: te 
Court _snould not be entertained. It is, 
however, laid down in Nuri Miah v. 
Ambica Singh (1), tuat, provided tue deter- 
mination ot a Question of law which is 
raised tor tne nist time does not depend 
upon a decision as tc facts which are in 
dispute, tne Court in not only competent 
but snould in the interests ot justice 
entertain tne plea. 

The point in dispute in tLe present- 
case is 4 pure question oi law and 15 not 
dependent upon disputed facts. “This ob- 
jection ci tre appellants, tLeretore, tails, 

lor these reasons we dismiss tLe ap- 
peal witu costs, 


Z. K. Appeal dismissed, 
ze 34 Ind, Cas. i 44 C. 47; 20 C. W. N. rogo: 
4, de Je 149. 
* 
z E 


ai ADRAS BIGH COURT, 
APPEAL AGAINST ORDER NO. 306 OF 1924. 
Apri 17, 1923. 

Preseni;— Justice Sir Francis Oldtficld, Kr., 
and Mr. Justice Devi doss, 
AVUDAINAY AGAPPA PILLAI—- 
DEFENDANT No, 6—-RESPONDEN1 

A — APPELLANT 
. Versus 
SUNDARANANDAM PILLALU- 
PLAINTIFF NO, 2— PETITIONER— 
RESPONDENT,, 
Civil Procedure Code ( dct V oj 19065), O. X X I, 


y. 66—5ale proclamation — Vaitiation. 


; ivis open vo any patty aggneved by an in- 


Louecl valualion in a sile prlodamalon, who 
sulicis substantial 1065 on account therecd to have 
eee ale ret asite and ên appeal hes against an order 
ni«ioigoiccoucct yoltaucn in tke bile procia- 
i dh pe 174, COl 2.) 
Siyaga Acht v. Sthbralmania Ayyar, l M. 
;59j 14 M L. J. 57 (F. B.), iollewca. 
Mr, kaju Aigen, lor Lelendeut No. 1. 
| Appecl aguinst au order ol tLe Court 
ot tne District Judge, Timnevelly, in Eae- 
cution Tetiticn NO. 16 cl 1922, dated the 
25th July 1922 in Origine] Suit No. 6 of 
1918 (Original Suit No, 36 of 4917 cn the 
fle of the Couit of the Subordinate Judge, 


‘Tinnevelly). 
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< JUDGMENT.— Tke lower Courts order 
15 one settling a proclamation of sale, The 
first objection taken to it is that the rigut, 
title and interest of the sixty defendant, 
here the appellant, is not correctly de- 
scribed in the words “Tne right, title and 
interest in the property to be sold is that 
of sixth defendant, Avudainayagam Pillai 
excluding that part, if any, of his right, 
title andinterest derived by him from the 
deceased, fifth defendant Muthukaruppa 
Pillai.” 

The circumstances are tuat tue filth 
defendant died aduring the pendency of 
the suit, one brought on a mortgage. Tue 
plaintiff did not implead any legal repre- 
Sentative for him within the statutory 
period. The decree passed referred to 
, the death of the fiftn defendant and the 
- consequent abatement of tue suit against 
him. But it was in terms against tue 
whole mortgaged property. It is clear, how- 
ever, that only the snare of the defendant 
.against whom the decree was passed, 
that is of the sixth defendant, can be made 
liable since the decree can be executed 
only against him. In fact, the fifth defend- 
ant’s widow and the sixth defendant are 
now litigating regarding the fifth defendant’s 
Share. Tne question between them being 
whether the fifth and sixth defendants, broj 
thers, were undivided or whetuer the widow 
took the fifth defendant's share by inherit- 
ance. In these circumstances, there is no 
doubt that the sixth defendant’s share alone 
can be sold under the decree and that has 
not been seriously disputed. We think 
then that tne lower Court's description 
of thesixth defendant’s share including the 
words, which statedly limit what is to 
be sold to the sixth defendant’s share in 
his own right and exclude any addition 
to it which may ultimately be found to 
have accrued by survivorship, was a clear 
and sufficient description. lt is said that 
the sale should be postponed, because 
in the circumstances the property cannot 
be brought to sale to advantage; but 
the issue before us is not of any claim, 
for postponement of the sale, but of tre 
ferms in which. the sale proclamation is 
to be made.- Those terms seem to us to. 
be perfectly. fair and as accurate as they 
, can be made on this point. The appeal 
“fails. The other question raised . by the 


‘the decree, and the 


appellant is whether the valuation inserted 
in tue proclamation_is correct. It is ob- 
jected tnat no appeal lies against. that 
portion of the, lower Court's order with 
reference ta Stvagams Achi v. Subrahmama 
Ayyar (1). . Some attempt has been made 
to canvass_, the correctness of that de- 
cision. It was, however, given twenty years 
back, and we see no reasou why we should 
dissent from it. As the Full Bench there 
pointed out, it will be open to any party 
aggrieved by the incorrect valuation 
in the proclamation, who suffers substantial 
loss on account of it, to have the sale set 
aside. That remedy being open, we do 
not entertain the suggestion, which has 
also, been made by Mr. Raja» Aiyar cn 
behalf of the sixth defendant, that we 
Should treat the appeal as a revision 
petition. 

The appeal fails and is ismissed with 
costs. 

V. N. V. Appea, dismissed. 
(Q0) 27 M.259;,14 Ma TJ. 57 (F B). 
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E: LAHORE HIGH; COURT. ; 
First CIVIL APPEAL No. 1726 oF 1923.8 
ko ¿November ZI, 1923. | 
(Presenl;— Mr. Justice Martineau. 
FIRM GOBIND RAM-RAM CHANDER- 
DEFEND ANTS— APPELLANTS 
VErSUS 
Hiram RULIA RAM-NAURTA RAM— 
. PLINTIFFS— RESPONDENTS, 

Civil: Procedure Code (Act V of 1908), ss. 47, 
I51, O. XLI, v. 5——Execution of decree—Orders 
staying execution, - whether appealable— Appeal 
pending—Trial .Court, whether can stay execution 
— Inherent power. 

/An order staying exécution of a decree fails 
within the purview of section 47 of the Civil 
ee Code and is, therefore, ,appealable, 

.175, Col. 1 J shin io OC 
à Case-law discussed. l "or 

Once an appeal has been preferred ‘against ; a 
decree, itis the Appellate Court alone that has 
jurisdiction under O. XLI, r. 5 C) of the Civil 

cedure Code to order a stay of execution of 
Trial Court cannot have 
recourse to the provisions of section 151 of the 
Code in order to override the provisions of O. XLI, 
r, 5 ofthe Code. [p.176, col. 1.] EN 

Fist appeal against an order of the Dis- 
trict Judge, Ambala, dated the roth April 


pas. | 


. * 
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- Mr. Shamair Chand, ior tne Appellants, 
- Kanwar Dal.p Singh, for Baknshi, Tek 
Chand, for tne Respondents, E 

JÜDGMENT.—The „respondents: Ob- 
tained a decree against the appel- 
-lants, and an appeal to the District 
Court was dismissed. A second appeal 
was preferred to the High Court and 
is still pending. The respondents took 
out execution of the decree, but on the ap- 
plication of tne jud,ment-debtors the Exe- 
cuting Court ordered tnat execution be 
stayed on the judgment-debtors’ iurnisb- 
ing security, holding that it had power to 
stay execution under the provisions ol sec- 
tion i51 of the Civil Procedure Code. The 
decree-nolders appealed to the District 
Judge, wao held tnat the order was appeal- 
able and set it aside. Tbe Judgment-debt- 
ors have filed a second appeal in this Court, 
contending tnat tne order of tne Executing 
Court staying execution was not one deter- 
mining any question within section 47 of 
the Civil Procedure Code and was, thereiore, 
not a decree and not appealable. 

In Jogodishury Debea v. Kallash Chundra 
Lahiry (x) it was held that an order in exe- 
cution proceedings could come under section 
244 of tne old Civil Procedure Code (corre- 
sponding to section 47 oí the new Code) 
only when it determined some question re- 
lating to the rights and liabilities of the par- 

ties with refereuce to the relief granted by the 
decree and in Rama Prasad Roy v. Anukul 
Chandra Roy(2) tre Calcutta High Courtheld 
that an order refusing to stay execution 
was not an order determining such a ques- 
tion. In Rajendra Kishore v. Mothura Mo- 
han (3) also the same High Court held that 
an order. staying or refusing to stay the 
execution of a decree was not an order 
determining a question relating to the 
execution of tue decree within the meaning 
of section 47 of the Code and was, therefore, 
not apealable, being of opinion that the omis- 
sion from that section of the words “or 
to the stay of execution thereof” which had 
been inserted in section 244 of the old Code 
by the amending Act of 1888 siowed 
that a change in the law had been intended. 


(D) dt x 72331 C. W. N. 3741 12]1ud. Dec, (N. 9.) 


1152 N 
(2) 27 Ind. Cas. 20 C. Lr. J. 512, 


(3) 55 Iud: Gas: Sai 35 Qs W. M. 555i 
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he Bombay High Court has also held 
in] Janardan Trimbak ,Gadre V. Martand 
Trimbak Gadre (4) that an,order lor stay 


of execution of,a decree, is, not, appeal- 


able. LL atin x 

The, Madras High; Court,p,on, the, other 
hand, has taken a different view in Subra- 
mania Pillai v. Kumaravelu Ambalam (5), 
where the learned Judges said that the 
words relating to stay of execution might 
have been omitted in section 47 because 
they were regarded as superfluous. 

In this Court it has been held by 
LeRossiguol, J., in Sardar Khan vw. Fateh 
Din (6) and by Scott-Smith, J., in 
Fitzholmes v. Waryam Singh (7) thet an 
order for stay of execution of a decree 
is appealable, and the only ruling tc the 
contrary to which I have been reierred is 
one of Harrison, J., in Fuizholmes v. 
Waryam Singh (7), au very brief judgmert, 
in whicn Rajendra Kishore wo Mothura 
Mohan (3) was tollowed, as no authority 
was apparently cited on the other side, 
In Sardar Khan v. Fateh Din (0) the view 
taken was that specific relerence to stay 
of execution in section 47 of the, present 
Code was rendered unnecessary by the 
alternation of the opening words ci the 
sectionas compared with section 244 of the 
old Code. This is, in my opinion, the correct 
view, for in section 244 of tne old Code 
the questions which were to be determined 
by the Executing Court were specified, 
whereas, as was pointed out in Chedambaram 
Chetitar v. Krishna Vaihryar (8), the scheme 
of the corresponding section 47 of the pre- 
sent Code is not,to specify any particular 
questions at ali, but to include ail questions 
relating to the execution, discharge, ox satis- 
faction of a decree as being within its scope. 
The question whether execution of a decree 
is to be stayed seems to meto be obviously 
a questicn relating to the execution of the 


decree, and I agree also with LeRossignol, 


J.s observation in Sardar Khan vV, Fateh 
Din (6) that a decision that execution 
shall not take place does determine a rigift 


(4). 59 Ind. Cas. 523; 45 B. 241j 22 Bom. L. R. 
IZI2» . i 
. (5).33 Ind, Cas. 66; 39 M. 541: 
6) 68 Ind, Cas. 751 į (1922) A. I. R. (L),480. 
7).75 Ind. Cas.,419,; (1923) A. I. R.,(L) j514. 
(8) 37, Ind. Cas. 836; 40 M. 233; 21 M. L. T. 244 
Ten We £321 (1917) Ws We Na 441 32 Me i: J. 15; 
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ior the time being and may have far 
reaching results. 

I held, therefore, that an appeal lay in 
the present case from the order staying 
execution. 

On the merits of the case nothing has 
been urged before me on behcl£of tLe appel- 
lartsand I think the learned. District Judge 
was right in setting aside. the order of tLe 
Execvting Court. 

It was only the Appellate Court which 
could order stay of execution under O. 
XLI, r, 5 (x) and. recourse cannot be had to 
section 151 in order to override tle provi- 
sions. of tiat rule. Moreover, as pointed 
out by the learned District Judge, a stay cf 
execution had originally been allowed only 
on the understanding that. the judgment- 
debtors were to obtain an order for. stay 
trom the High Court, and they do.not appear 
to have attempted. to, obtain such an 
order. e 

Tne appeal is dismissed with costs. 

Z. E. Adpeal.dismissed. 

Sj(GLAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO, 79.0F 1921. 

November 8, 1922, 

Present:— Mz. Justice Scott-Smith, 
PIR, BAKHSH AND. OTHERS—PLAINTIFES— 
APPELLANTS 
Versus. 

JHANDU KHAN ANDIANOTRHER— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act. V: of 1908), 5, 11— 
Res judicata— Competency of Courts, determina- 
tion of— Appeals lying to io different Courts, whether 
affects application” of ‘vule. 

Itis the competency, of-the Court of first in- 
stance to entertain the two suits. which regulates 
the application of tbe rule. of res judicata, the 
fact that in the two suits appeals niay lie to differ- 
a ae n not affect the application of the 
rule, 

Beni. Madro v. Indar, Sahat, 3. ind, Cas. 7073 
32 A. 07; 6 A. ly. J. 991, relied on, 

Shamas Din v. Ghulam Kadir, 20, P. R. 1891, 
distinguished, 

‘Second appeal from a decree of: the 
District’ Judge, Hoshiarpur, dated, the 
mth October 1920, affirming that of''tke 
Muusif, Second Class, Hoshiarpur, dated 
the 29th March 1929. 

Mr. B. D. Kureshi, for the Appellants. 

Lala Faqir Chand, for. the Respondents, 

JUDGMENT. —'The plaintifs in the pre- 
sent, cage,stied fof. possession. “of 5, marlas 
of land. aid. three. mange. trees. standing 
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on it, Their suit having been dismissed 
by. both, the Courts below they have come 
up to this Court in second appeal... " 

In 1917 the piaint;ifs suea the present 
defendants tor Rs. 51-5-6 on accuunt of 
the fruit of the same trees which are now. 
in, dispute and it was beld by tře "Appellate 
Court thet the plaintitis bad, net been 
in possession of tre trees within’ 12 years 
of the suit, The [earned District Judge 
says that this decision 1s fina] and con- 
clusive. Mr. Kureshi for tre appellants 
urges that that decision does noi oprcrate 
as YES, judicata. becar. se the appeal on t1 at 
case lay to the Sub orainate Jucge who 
had no jurisd'cbion to hear tre appeal 
in the present suit. Sha mas Din ` v. Ghulam 
Kadir (x) 1s an, authority "n, sv pport ‘of 
this argu ment; “put at that time the tormer 
Civil Procedure Code of 1882 was m force, 
In my. opinion that decision has become, 
obsolete by reason, of Explanation ll to, 
section 11 of the present Civil Procequre 
Code which is,as follows :— 

"Tor the purposes, of this section, tbe 
competence, ol a Court shall be determ ned 
irrespective of amy provisions, as to, a. right 
ofappeal from tne decision of such Court,” 

Having regard to that Exp! anation, a 
Division Bench of the Allahabad Hugh 
Court held n. Bent, Madho, v. Indar Sahai 
(2) that it is, the. compctency ot, tbe, Court. 
of. first instance to entertain the two suits, 
which regulates — the app: ‘ication. of the. 
rule of res judicata: the tact that in, the 
twosuitsappeals may liein different Courts, 
does. not atect the app.cation ci the 
rule. I, therefore, hold that the excision. 
inthe 1917. case is fes judteata, etli avents, 
as reparas the possession of the, trees now 
in suit, The learned. District, Judge has 
given excellent. reason lor his view, that, 
the entries in the Revenue Records are 
not reliable. lt was upon them tLat tte, 

pls intiffs-appellants, relied. in his Court, 
aaa his finding that the plaintiffs have. 
failed to. prove. ther possession. within 
I2 years in one, of fact which, canrot, be 
contested in second appeal, 

The appeal fails and is, dismissed with 
costs, 


Z. K. Appeal dismissed, 
e 20, P., Ry 1891, 5 
Nr 


3 Ind, Cas 707) 32 Ay 62. 6 A. Ip 5 9914 
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LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 45 OF 1023. 
April 27, 1923. 

Present —Sur Shadi Lal, Kt., Chief Justice. 
SOLHU AND OTHERS—ACCUSED— 
PETITIONERS 

Versus 
KIS INA RAM, COMPLAINANT, THROUGH 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 
s. 367— Appellate judgment, contents of—Cotrt, 
duty of. 
. An appellate judgment must be a self-contained 
document and cannot be read in connection with, 
and as supplementary to, the judgmentof the Trial 
Court. It must indicate that the Court has applied 
its mind to the case advanced by the prosecution 
against each of the accused and to the defence 
set up by him. 

Dalip Singh v. Emperor, 64 Ind. Cas. 377; 
2 L. 308; 23 Cr. L. J. 9; 4 U. P. L. R. (L.) 9; 24 
P.L. R. 1922; Jamait Mullick v. Emperor, 
35 C. 138. 12 C. W. N. 134; 6 Cr. L. J. 427, relied 
on. 


.Case reported by t.e Sessions Judge, 
Hissar, with his No. 918-J of 22nd De- 
çember 1922. . 

. FACTS.—On 22nd August 1921 early 
in the morning, Kishna Rem, complain- 
ant, went outside to ease himself in tie 
jungle. As he was coming after washing 
his hands in tue tank, the accused arrived 
and said:— l 

.. * We could not do anytuing in the night. 
But the complainant should now be ready.” 

Sohlu accused, tuen caught him feom- 
plainant) by the neck and knocked him 
down and Sheo Karan aad Molar, accused, 
beat him with fists and kicks. ` 

GROUNDS.—Tne judgment in appeal 
of the learned District Magistrate is not 
in accordance with law. It does not show 
that he has considered the evidence against 
eich of the appellants. There were three 
witnesses for the prosecution end four 
for the defence and three accused in the 
cise. As remarked in Jamait Mullick v. 
Emperor (1), “the name of not one of the 
accused and the name of not one single 
witness appear in the judgment of the 
learned District Magistrate" The Dis- 
trict Magistrate may have fully consider- 
ed the evidence but “it must appear 
on tae face of the judgment that the case 
of esch. accused has been taken into con- 
sideration, and reasons should be given, 
. (t). 35€. 138; x2 Q: W. N. 1343 6 Cr. L. J. 427. 
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as far as may be necessary, to show that tbe 
Appellate Court has devoted judicial atten- 
tion to the case of each accused." The 
evidence in tne case is disposed of by the 
learned Magistrate in the following words :— 

“On examination of the evidence I 
see no reason to interfere with the sentences 
awarded by the lower Court.” These are . 
stereotyped words which might be applied 
to any case. The ruliigs cited by the 
applicant's Counsel Jaman Mwlhch v Em- 
peror (1), Jar Ram v. Emperor (2), Sarwan 
v. Emperor (3) aad Dalip Singh v. Emperor 
(4) are in point. The case is submitted 
to the High Court with a recommendation 
that the District Magistrate may be order- 
ed to 1e-hearthe appeal and write up a 
judgment in accordance with law. 

The fine has been paid. 

Pandit Nanak Chand, for the Petition- 
ers. < 
. Kunwar Dahp Singh, Assistant Legal 
Remembr.ncer, for tue Respondent. 

ORDEs.—Tuie appellate judgment of 
the District Magistrate does not comply 
with the  reqvirements of the law as 
eontained in section 367 of the Criminal 
Procedure Code nor does it contain any 
indication that he has applied his mind 
ta the case advanced by the prosecution 
against each of the accused and to the 
defence set up by him. The judgment 
disposes of appeals in two cases one dealing 
with five accused and the other with three, 
but it does not mention the name of any 
of the accused or the name of any of the 
witnesses produced by tue prosecution or 
the defence. It is impossible to follow the 
appellate judgment «ituout reading the 
judgment of the Court of first instance 
and, as pointed cut in Dalip Singh v. 
Emperor (4), an appellate judgment must be 
a self-contained document and it cannot be 
read in conneciion with and supplementary 
to the judgment of the Trial Court. The 
same rule has been laid down by the Cal- 
cutta High Court in Jamali Mullick v. 
Emperor (x). ° 


(2) 15 Ind. Cas. 975; 8 N. L. R. 84; 13 Cr. 
L. J. 559. . 
a 33 Ind. Cas. 647514 A. L. J. 279: 17 Cr. 

. J. 167. 

- (4) 64 Iud. Cas. 377; 2 L. 308; 23 Cr. L. J. 9 
4 U, P. In R. (L) 93 24 P. L. R. 1922. 
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Now; I have perused the judgment cf the 
District Magistrate, and without reference 
to tne Judgment of tne Trial Court 1 am 


unable to say waat tne evidence against 


eaca Of tne accused was and whetner the 
conviction was justified. Indeed, the 
learned Counsel for tne Crown admits 
tnat toe judgment does not satisfy tne 
requirements of the law. on. the subject, 
and taat it cimnot be followed witnout 
reference to the judgment of the Court 
of . first instance. The learned Counsel, 
however, contends tnat if I read the latter 
judgment, I would come to tne conclusion 
tnat the conviction was justified, and that 
there was no adequate ground for inter- 
ference in revision. He, accordingly, asks 
me not to remit tne case for re-trial to tne 
District Magistrate. If 1 adopt the sugges- 
tion made by the learned Counsel I, 
sitting here as a Court of Revision, would 


. be doing tne duty of a Court of Appeal, 


and I see noteason way tne District Magis- 
trate snould not be required to-do the 
work whica has been assigned to him by 
the Legislature, ' 

Accordingly, I set aside the judgment 
of tne District Magistrate and direct nim 
to re-hear the appeal and to write a judgment 
in accordance with law. - 

Z: K.. Order set aside. 


PATNA HIGH COURT, i 
CRIMINAL REVISION NO. 42 OF 1922. 
March 2, 1922. 

, Present: —Mr. Justice Jwala Prasad. 
DHUNMUN CHOUDHURY AND OTHERS 
—ACCUSED—PETITIONERS 
versus 


EMPEROR-—OPrOSITE PARTY, 

Bengal Municipal Act (III of 1884), ss. 30, 
335, Part X—Penai Code (Act XLV of 1860), 
s. I43—JM unicipaléty to which Part X of 
Municipal Act not exiesded— Right to levy rent 
from —siali-ho:ders on road ——Common Law righi— 
Obstruction to Municipality collecting rent— 
Uniawful assembly. 
. A Municipality to which Part X. of the Bengal 
Mupicipal Act has not been extended has no 
right, «ander section 335 of the Act, to realise 
rent from persons putting up stalls and expos- 
ing their goods tor sale by the aide of a road 
which may have vested in the Municipality; 
nor does sucha right arise by analogy of the 
‘Common Law on account of the Municipality 
beiug the owner of the road in question. 
Th refoie,"Whér-, certain. persons prevent, the 
Municipality from realising reutírom puch stall- 
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holders, they do not commit any illegal act and 
cannot be punished cs members of an unlawful, 
assembly undersection 143 of the Penal Code, 

fp. 178, col. 2; p. 179, col. 14] 

Where property in a road has become vested 
in a Municipality undersection 30 of the Bengal 
Municipal Act, the Municipality can use the road 
¿s an owner of it for the purposes set forth 
in the- Act. If the Municipality thinks that any 
road or a portion thereof can be leased by it to 
any person for any purpose, there must be.a 
contract to that effect between the Municipality 
and that person, and without such a contract 
the Municipality is not entitled to force the 
payment of any tax by any person. [p. 179, col. 2.] 

Mr. Rat Guru Saran Prasad and Mi, 
Anand Prasad, tor the Petitioner. 

JUDGMENT. 

Jwala Prasad, J.—(february 1 54h, 1922).— 
The petitioners’ have been Convicted 
under s.ction 143 of the Indian Pe. al Code 
and sentenced to a fine of R». 30 each. 

The common object is stated to be “to 
prevent Abdul Halim and Ghulam Mohi- 
ud-din from collecting toll in Grari 
Bazar on the 7th of August 1921. Abdul 
Halim 1s a Sub-overseer and Mobi-ud-ain 
has taken a lease of the Bazar from 
{he Municipality ou the 26th of july last. 
The settlement was made in pursuance 
ot a resolution of the Municipal Com- 
missioners at a meeting held on the reth 
of May 1921, resolving to levy toll at the 
iate of balf a pice from each vendor 
sitting and selling his goods on a road 
within the Lohardagga Municipality. Belore 
that resolution was passed iu 1920, the 
Municipality fhad issued a notice pro- 


-hibiting the people to keep their stalls 


alongside the road in Guari Bazar so 
that the traffic may not in any way 
be obstructed and accident may not 
happen. This notice was not obeyed. The 
Municipality evidently did not enforce it. 
The Magistrate says that the width of 
ihe road is 28 feet and between the 
stalls ample space is still left for traffic. 
The Municipality, therefore, abandoned the 
idea of forbidding persons from ‘keeping 
their stalls alongside the road but they 
have tesolved to levy some toll or fee 
from persons who expose their goods 


for saie inthe market. Duunmun, one of 


the accused, Las got his shop and it Js 
said that he prevented the realisation of 
toll from people sitting in front of his 


‘shop. The contention belore me is that 


tbe" Municipality ‘Las ‘no“right-‘to "realise 


Vols 76] 
DHUNMUN CHOUDHURY Y. EMPEROR, 


any rent, toll orfee from persons exposing 
tüeir goods fer sale on the road side, 
This coatention is based upon the fact 
that Part X of the Municipal Act (Act 
III of 1834), which deals with the regu- 


lation of market, has not beer extended - 


t> the  Iohardagga Municipality. Tae 


market, wiici is heldon the Lohatdagga ' 


road (50 feet on each side o: the road) 
on marke: days is not a Municipal market 
and, therefore, tie  Muaicipality is not 
entitled to charge any toll, rent or fee 
from persons exposing their goods in the 
mirket on the roadside. Itis conceded 
by the Magistrate that-Part X of the 
Act has not beeu extended to the Loar- 
digga Municipality and, tuerefore, the place 
waere the stalls are located in Loaardagga 
on the road side is not the Municipal 
market, Saction 335 in Part X of the 
Act says, "In any Municipality to which 
this pert shall have been extended in 
the manner prescribed by section 222, 
the Comm-ssioners at a meeting may 
provide land for the purpose of being 
used asa Municipal market, and’ may 
defray the cost of providing such land 
and of all expenses necessary for the 
establishment of such market from the 
M:nicipal fund, and may take a lease 
of any market; and may charge rent, 
tolls and fees for the right to expose 
goods for sale in such markeb and for 


the use of shops, stalls and standings: 


therein. All such rents, tolls and fees may 
be recovered as arrears of tax under 
the provisions oi sections 120 to 129 (both 
inclusive)’. The Municipality, therefore, 
cannot enforce any rent, tolls or diees 
from tae shopkeepers or persons exposing 
their goods on tne Lohardagga road under 
sectio: 335 inasmuch as the said spot is 
not a Municipal market. As the Muni- 
eipality itsel: has no right under that 
section, it can confer no right upon the 
complainant lessee in the present case, 
The Magistrate concedes this in his 
judgment and says that the right of 
the Municipality , though not arising 
under section 335, does not arise by an 
analogy of the common law asthe Muni- 
Cipality is the owner of the road in 
question and has a right to realise 
anything from.persons for the use and 


occupation- of the road. This.appears to -. 
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be the meaning of the Magistrate’s finding 
though he bas not seid s» in so many 
words. He has come to this conclusion 
by an analogy, as he says, of section 234 
of the Municipal Act. Under this section 
“The Commissioners may gtant permis- 
sion to any person, for such period as 
trey may think fit, to deposit any 
moveable property on any road, or to 
make an excavation in any road, or 
to enclose tke whole or any part 

any roid, and may charge such fees 
as they may fix for such permis- 
sion." This’ section in itself is inapplic- 
able inasmuch as the shopkeepers or tle: 
bazar people of Lohardagga have neither 
asked for nor hes any permission been 
given to them to deposit any moveable prop- 
erty on the road in quesiton. That section 
in itself does not apply to exposing goods 
for sale on any road. That isa section 
of emergency whereby a person, who 
wants to use the road temporarily for 
certain objects, may be allowed to 
deposit any moveable property, such as 
bricks, etc. for the construction of his 
house, or may dig a portion of it for 
carrying, say, water, and the Municipal- 
ity may cbarge such fees as it considers 
reasonable in order to compensate it for 
the damage caused to the road by the 
temporary use of it by any person. 
Under this section the Municipality is 
not entitled, to my mind, to lease out 
its tight for the purpose of cariying 
on shops or stalls or exposing goods 
for sale. The property in the road has 
been vested in the Commissi¢gers by 
section 30 of the Act. The Municipality, 
therefore, can use the roadasan owner of 
it for the purposes set forth in the Act. 
If the Municipality thinks that any road 
or a portion thereof can be leased by it 
to'any person for any purpose, there 
must be a contract between the Munici- 
pality and that person, and without a ° 
contract the Municipality is not entitled 
to force tbe payment of any tax by 
any person. In the present case there 
is no contract between the shopkeepers 
and the Municipality with respect to the 
goods they expose on the road side? for 
sale. There is no relationship of landlord 
and tenant in any sense of the term. 
and,- therefore, the Municipality isẹ not 
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entitled to realise` any rent, tolls or fees 
for the use and occupation of the road. 
side land. Tue spotin question is nettnuer 
a Municipal market uwor a market to 
which the provisions ò Fart X of the 
Municipal Act apply. The lessee ot the 
market has no right to realise the rent. 
Therefore, the petitioners did not commit 
any illegal act in preventing the lessee: 
from realising rent trom the shopkeepers, 

The. question affects the right of the 
Municipality and I am surprised that 
nobody appears in tnis case either on 
behalf of the Municipality or on behali 
of tue Crown. 1 shall be obliged if the 
learned Goverument Advocate will- go 
through this case and let me have his 
views il he wants to oppose it. 

. Jwala Prasad, J.— (March 2, 1922.)—The 
learned Government Advocate intimetes to 
me that he does not find any sufficient 
ground to oppose the application of the 
petitioners, or to question tne view express- 
ed above. 

‘The result. is that the conviction aud 
the sentence of the petitioners are set 
aside and the fines, if already realised, 
should be refunded totucm. 

N, H. Convichon & sentence Set aside. 


meea MEA, Gud 
nam hum, n^ alf 


` LAHORE HIGH COURT. Aiuri | 
: CRIMINAL APPEAL NO, 975 OF Soe B 
December 30, 1922. 
Present :—Mr, Justice Scott-Smith and g 
Mr. Justice Zafar Ali, 
NEKI AND ANOTHER—CONVICTS— 5} 
4 APPELLANTS al 


YEN SUS bika 


,,EMPEROR-—RESPONDENT. 
^ Criminal Procedure Code (Act V of 1898), 
s. 164— Confession, recording of— Vovuntary nature 
of confession, enqwiry as to——Magistrate, duty of 


— Confession made in presence of Police Officer. d 


. Section 164 of the Criminal Procedure Code 
makes it imperative tor a Magistrate before record- 
ing a confession made to him in the course of a 
*Police investigation to question the person making 
it as to whether he ıs making it voluntarily and 
if this is not done the coniession is not admissible 
in evidence, [p: 182, col. 1j 

Farid v. Emperor, 65 Ind. Cas. 015; 2 L. 325; 
5 P. W. R. 1922 Cr; 23 Cr. L. J. 149; 4 U. P. L. 
R. (L.) 33; (1922) A. t. 

It is, the duty oi a Court when considering a 
confession recorded during the course of a Police 
investigation and which 1s subsequently retracted, 
to:come to a definite conclusion that it is volun- 
tatily. made, before it is admitted in evidence, 
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If the Court has any doubt on the point it should ` 
give the benefit of the doubt to the accused person. 
[p. 182, col. 2.] 

The accused, while in Police custody, made 
& confession on being questioned by the Court 
Iuspector who forthwith produced him before 
a Magistrate. The latter proceeded to record the 
confession in the presence of the Court Inspector 
and after recording it remanded the accused to 
Police -custody : 

Held, that it would be most unsafe to hold that’ ` 
the confession was made voluntarily, and that, 
therefore, it could not be taken into consideration 
as against the accused. [p. 182, col. 1.] 

Appeal from an order of tke Sess’ ons 


Judge, Hissar, dated the 24th Avgcst 1922. . 


Bakhshi Tek Chand, for the Appellants. 

The Public Prosecutor, for the Respond- 
ents. 

JUDGMENT.—This is ar appeel by. 
Neki ard-Nathu who have been Convicted 
by the Sessions Judge of Hissar of the- 
murder of Munshi of their own village 
Narnand on the 23rd March 1922, and have 
been sentenced to transportation for life, 
There is also an application by Musammat 
Chhoto, widow of the deceased, for enhance- 
ment of the sentence and notice was d'rect- 
ed to issue to.the accused to show cause 
against enhancement, 

The: case for the prosecution briefly is, 
thet ther: was enmity between the appel-: 
lartsand Munshi, 41 d that on the day of the 
occurrence the deceased. was on his way 
from Narnand to the village of Samanpothi, 
and that the two appellants lay in wait 
for him near a. pong et about two miles 
from  Narnand, set upon him and killed 
him, Neki being armed- with a stick and 
Nathu with a gandasa. The evidence for 
the prosecution is divided by tke learned 
Sessions judge into five heads:— 

(t) The direct evidence of Singhe. 

(2) The admissions of the two ac- 
cused before the Revenue Assistant and 
Magistrate of the First Class. : 

(3) The discovery of the stick end the 
pandasa by the accused themselves. : 

(4) Tle evidence of motive, 

(5) The medical evidence. 

The evidence of Singha has been rejected 
for the reasons given by the learned Ses- 
siops Judge and, as the Public Prosecutor 
has pot asked us to rely upon it, and we. 
agree, with the Court below, 1t is unneces- 


. sary to refer to it. Nanga (P.W. N>. 5). 


a wajtekkar wiguess says that on the morning 
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of tne occurrence he saw Munshi going 
along the road towards Samanpothi follow- 
ed at a distance of 50 paces by the two 
. appellants. He has not beer referred to 
by the learned Sessions Judge in his:sum- 
Mary of the evidence and it would appeer, 
‘therefore, that be did not attach much 
weight to it. In our opinion, it should be 
rejected for the seme reasons as the evi- 
dence of Singha, 


The main évidence upon which the 
convictions are based is the rétracted con- 
fessions of the appellants made before 
Sheikh Din Muhammad the Comm‘tting 
Magistrate, or the 27th March. ‘This Magis- 
trate was on that date in camp at Pali, 
a few miles from Narpard, ar d it appears, 
aS stated im the jude ment of the learned 
Sessions Judee, that the accused were 
taken to him to obtain a frusther remayd 
asthe period of the previous remana ‘was 
t» xpire on the evening of the 26th March. 
Tae Court Inspector Lala Sarderi lel, 


wao has not-been called as a witness, was . 


in camp with the Magistrat in connection 
‘with some sect/on roy, Criminal Proceder. 
"Code, cases. He had a talk with the appel- 
lants before th ay were (produced?) before the 
Magistr: te, and ap application was then 
made to the.Magistrate which was endorsed 
by him that their confess'ons should be-re- 
‘corded. The Court Inspectpr remained 
present whilst the confessions were being 
recorded. The M:gistrate states that Fe 
asked him to leave the Court but ke d 
not do so, representing that he was always 
in Court and that his presence was pot 
objectionable. In these -confessions it was 
stated that, earfy ip the morning of the 
23rd March, Nathu went to the deceased’s 
house dnd asked his sop Giani Ram (P. 
W. No. 6) where Manshi* was going to. 
Giani Ram tolc him that he was going to 
Samanpothi. Nathu ^ then went and in- 
formed Neki and arming: themselves they 
both followed Munshi along -the Tuad to 
‘Samanpothi. Munshi was rding a mare 
wivist the appel’ants were on foot. They 
left the main road where the patl: to Petwar 
- branches off and managed to get in front 
~ of Munshi and lay in wait for bim, Wien 
"he came up Neki struck him with his st'ck 
and Knocked him off his pon y; and Nathu . 
' then killed him. with lis. ga ndasa. 
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After the confessions had been recorded 
the Magistrate granted a further remand 
of ten days and the appellants were taken 
back into Police custody. The chalan 
was ready om the 3rd April, and was pry- 
duced before another Magistrate who order- 


.ed that as the Magistrate Ilaga was on 


tour the accused persons should be confined 
in the judicial iock-up e nd placed before the 
Magistrate on his retrrn on the 7th April. 


- On the 7th April, the roth of April was 


fixed for hearing, but meanwhile on the 
roth April an application was made by the 
accused to the eflect that as the Magistrate 
had recorded theirt confessions they wanted 
the case to be tried by some one else. The 
District Magistrate saw no reason for 
transferring the case and on the 3rd May 
proceedings started and evidence was re- 
corded on that day and was concluded on 
the rst June. On thelatter daté the appel- 
lants retracted their confessions al'eging 
ill-treatment and threats on the part of the 
Police, 

Mr. Tek Chand urges, in the first place, 
that these confessions are inadmissible in 
evidence as the formalities laid down in 
section 164 of the Code of Criminal Proce- 
dure were not complied with,and, in the 
second place, that the Court should hold 
that they were not made voluntarily. 

Now, asregards the first objection the 
record of the confessions does not show 
that before recording them the Magis 
trate questioned the accused as to whether 
they were making them voluntarily or not. 
The Magistrate was, therefore, summoned 
asa witness at the trial and was questioned 
On the point. In regard to Nathu he says 
that he said to him that he should not make 
any statement under influence of any 
promise or fear and that the statement 
would be read in evidence against him, 
Nethu said that he was saying what he said 
out of his own will and not owing to fear 
of promise. He says that he satisfied 
himself that he made a voluntary state. 
ment, In regard to Neki he says, ''I 
sat.sfied myse'f tat the statement was 
voh rtar] mace ” A 

Coi nse! refers to Furid v. Emperor (1), 
in which tke facts were somew] at , s mar, 

(1) 65 Ind. Cas. 613; 2 L. 325 5 P. W. R. 
1922 Cry 23 Cr. L. J 2 m 4 U. P. L. R. (L.) 331 

è 37. 


|. (1922) A. I. R. (L) 
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In that case the Magistrate said that the 
accused made the statement of his own 
accord but he did not say that he asked 
the accused whether he was making it 
Voluntarily. It was held that “ section 
164 of the Code of Criminal Procedure 
makes it imperative for the’ Mag istrate, 
before recording a confession made to him 
in the course’ of a Police investigation, 
to question the person making it as to 
whether it was made voluntarily, and 
es this was not done in the present case the 
confession was not admissible in evidence." 
The facts of the present case are not exact- 
ly similar to those of the reported case 
for here the Magistrate has d eposed that he 
satisfied himself that the statements were 


Dade voluntarily, It is unfortunate that ` 


thelearned Sessions Judge did not ask the 
Magistrate how he had satisfied himself, 
and, whether he questioned the accused 
persons as to whether they were making 
their statements voluntarily or pot, It 
is, h »wever, not necessary for us to consider 
whether the provisions of -the law- were 
sufficiently complied with or not because, 
after considering all. the circumstances, 
we are unable to hold that the confessions 
were made voluntarily. 


The learned Sessions Judge in considering 
this question remarks :—" I fing fram the 
Police fife that tle Investigating Officers 
bad sent the two accused to the Revenue 
Assistant at Pali not with 2 view to have 
their confession recorded, but only to 


obtain a remand for ten days, and that as 


the accused admitted their guilt before the 
Court Inspector it was that officer that 
put the accused before the Revenue Assist- 
ant for having their confessions recorded, 
The Court Inspector was pot investigating 
the case and Lence was not interested in 
torturing the accused and obtaining their 
confessions, The Investigating Officer docs 
notseemtohave sentthem tothe Magistrate 
*to have their confessions recorded. Why 
should he then have 
pressure on them to confess? Mos} pro- 
bably the confessions are voluntary and are 
admissiblein evidence." 


We, consider it unsatisfactory that the 
learned Sessions Judge was only able te 
hold that the confessions were sos} prob- 


ably voluntary and admissible in evidence 
y E 
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Tt is the duty of the Court when considering 
stch confessions to come to a definite 
concluson tkat they were voluntary 
me de before he admits them into evidence, 
If confessions are pot voluntarily mace, 
they ere not admissible in evidence. The 
fact that tke learned Sessions Jedge did 
admit them in evidence would maks it 
appear trat probably his opinion was 
thet they were made voluntarily, trt it 
is quite clear from tfe way that te ex-. 
pressed himself that there was seme doubt 
leit ip his mind upon tke point. Iftetad 
eny dotbt on tke point Le stotld Lave 
given the benefit of that doubt to tke ac- 
cüsed persons. 

Now, whetker the appellants confessed 
in the village or not it is clear that tt ey 
were not sent to the Magistrate in erder 
that their confessions should be recorded 
by him, When they got to Pali they were 
interviewed and questioned by tbe Court 
Inspector and it was upon his request that 
their confessions were recorded by tle 
Magistrate. Under these circumstances, it 


_ wasimproper for him to remain in the room, 


while the Magistrate was exa mining them, 
especially when the Magistrate bad asked 
him to retire, The accused persons. say 
that the Police threatened to ill-use them 
when they returned to Police custody, 
if they did not make confessions. As 
a matter of fact, ‘we find that after the cop- 
fessions were recorded the accused were 
remanded to Police custoéy for another 
ten days instead of being sent to the ju dica] 
lock-up. Having regard to tke fact that 
the Court Inspector questioned them and 
himseli took them before the Magistrate 
and a ked the Magistrate to record theit 
confess'ons and remained present whilst 
they were being recerced, we think it would 
be most unsafe to hold trat tley were 
made voluntarily, This being so, th ey carb 
rot be taken into consideration as against 
the persons making them, 

‘There is no doubt, evidence tlat the 
appellants were not on good terms with 
the deceased, but the only other 
evidence connecting them with the 
murder, is that, during the Police Inves. 
tigation on the 26th March, Neki pro- 
duceda stick and Nathu a gandasa, which 
ere said -to be the weapons off murder, 
These weapons were kept by i the Police — 
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for two days, 4¢.,,until.the 28th March. 
They were then made up into parcels and 
sent to the Chemical Examiner. The 
Chemical Examiner discovered mamme- 
lian blood on the gandasa, but was unable 
to discover the same on the stick. He 
made scrapings of both the weapons and 
sent them to the Imperial Seriologist, who 
discovered human blood on the scrapings. 
This evidence losesa great deal of its weig ht 
owing to the fact, that the stick and the 
gandasa were kept by the Police for two 
days before they were made up into parcels. 
It isquite possible that, in the meanwhil e, 
they wete tempered with, Even, however 
if this evidence is taken for what itis worth 
it is quite insufficient for the conviction 
of the appellants, the confessions havi ng 
. been rejected. | 

Asalready stated, the wife of the deceased 
has made an application for enhe ntemert 
of thesentences, Inregardto the sentences 
_ the leerned Sessions Judge says; ““ Consider- 

ing thefact that the accused have themselves 
supplied the best evidence against them- 
selves, 4.¢., their confessions and the dis- 
covery oi thegandasaandthestick,and that 
but for their doing so the prosecution 
would probably have failed, Irefrain from 
passing the extreme sentence on tiem,” 
In our opinion there was no 
reason for not sentencing the accused to 
the extreme penalty of the Ja w, if they were 
guilty, The murder was a most cold 
" blooded one and there were absolu tely 

n) extenuating circumstances and had 
we. been of opinion, that tle guilt of the 
appellants was proved we should have been 
constrained to enhance the sentences, 
As the case stends, we consider that the 
. evidence 1s insufficient for conviction and, 
, accepting the appeal, we set aside the 
convictions and sentences and acquit the 
appelia nts. 

E^ Abpea; accepted. 


INDIAN CASES: 
ABDUL QADIR 0, MUHAMMAD IBRAHIM KHAN. 


sufficient — 


.183 


LAHORE HIGH COURT. 

CRIMINAL APPEAI, NO. 262 OF 1923. 

June 16, 1923. ' 
Present :—Mr. Justice Lumsden. 
ABDUL OADIR--PLAINTIFF—AP E LANT 
versus | 
MUHAMMAD IBRAHIM KHAN— 
ACCUSED— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 
s. 195-——Sanclion lo prosecute, when to be granted 
— Delay in making application, effect of. 

There is no limitation for making an application 
for sanction to prosecute, but no time should be 
lost in instituting a proceeding of this nature, 
as delay tends to prejudice the person against 
whom proceedings are to be taken. [p. 185, coi. 
2; p. 184, col. 1.] i 

Yad Ram vr Risal, 5 Ind. Cas. 469; 7 A.L. J. 
50; 11 Cr. L. J. 140, relied on. 

Sanction to prosecute should not be granted 
unless there is a reasonable expectation of a con- 


* 


viction. (p. 184, col. r.] 
Appeal from an ‘order of the Sessions 
Judge, Sialkot, dated the 3rd January 
1923, rejecting the appellant’s application 
under section 195, Criminal Prccedure Cote, 
for sanction to prosecute tle respondent 
for an offence under section 193, Indian 
Penal Code. MEN 


Dr. G. C. Narang, for the Appellant, 

Mr. Sagar Chand, for tte Respondent. 

JUDGMENT.—This order disposes also 
of the corrected appeal No. 263 of 1923. 
It appears that the appellart, alorg witha 
number of other persons, was sent up for 
trial for oftences committed under section 17 
of the Criminal Law Amendment Act, 1908, 
on the 18th November, and ist December 
1921, All the accused were discharged 
by the Magistrate who he!d that. the facts 
proved did not constitute an offence under 


the section in questior. In that case two 


of the prosecution witnesses were a Police 
Sub-Inspector named Muhammad Ibrahim 
Khan and a Head Constable called Ata 
Muhammad. Some sx Months after the 
order of discharge, appellant put in applica- 
tions under section 195, Criminal Procedure 
Code for sanction to prosecute these two 
witnesses for perjury. These applications 
have been rejected by the learned Sessions 
Judge from whose order these appeals 
have been preferred. T INN 
As pointed out above, the applications 
were not made until six months after the 
discharge of the appellant. It is, no doubt, 
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true that there is go lim tation fixed for 
app'icat'ons of this kind but I amin entire 
agreement with the views expressed by the 
Allahabad Heh Corrt [Yad Ram v. Risal 
'(1)] to the effect that in such cases no time 
should be lost in instituting ‘proceedings. 


In the present case the appellant has no . 


valid excuse for the great delay that has 
occurred. He alleges that owing to fear 
: he could take no action and that that fear 


was rot allayed until the publication of . 


some communique by Government. “This 
explanation is entirely unconvincing. On 
. the other hand, it is significant that the 
_applications were put in after the Trial 
Magistrate and the Depoty Commissioner 
: hdd been transferred from the District. 
Delay of this’ kind -obviously tends to 


. prejudice the person against whom pro- 


ceedings are*to be taken. The Trial Magis- 
trate would probably have been a valvable 
witness but as.be has retired from the 
service heis po lorger available, whiJe tne 
Deputy Commissioner, who was a witness 
in the case, has gone to another part of 
. the Province and his attendance covld be 
secured only at considerable inconvenience, 
I hold, therefore, that these applications 
should have been rejected on account of 
their belated .presentaton. 


The appeals must fa'l also on another 
ground. It is a well established princi- 
ple that sanction should not be granted 
upless there is a reasonable expectation 
of a conviction. Inthe present cases the 
learned Sessions Judge has, after makirg 
every possibie allowapce in favour of the 
appellant, come to the conclusion in the 
course of a lengthy order that no perjury 
has been committed. After hearing and 
. considering the arguments addressed by 
both parties I am satisfied that there is no 
likelihood of a conviction. ‘The word 'in- 
tentionally ' in sectior 193, Indian Penal 
-Code, cannot be ignored ard there is nothing 
to suggest that if any of the statements 
mide by the witnesses were untrue, they 
were urtrue to the knowledge of the 
. defendants. The ‘latter were dealing on 
both occasions with crowds and it is easy 
to understand how mistakes could arise 


ssa $ (1) 5 Ind. Cas. 46917 A. L. J. 5o; x1 Cr. L, 
: gene 6 75 o. 
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And no sanction can be granted in respect 
of sich m'stakes; i 

It follows that both the appeals must be 
dism’ssed and I order accordingly. ` 


Z. K. Appeals dismissed. 


LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 187 OF 1923. 
April 27, 1923. 

Present :—Mr. Justice Abdul Raoof, 

EMP EROR— PETITIONER 
Ver Sus 
NAZIR SINGH-—ACCUSED— RESPONDENT, 

Penal Code ( Act XL V of 1860), s. 73—Solltary 
confinement, when can -be awarded—Conviction 
under Arms Act, 

Under the provision contained in section 73 
of the Penal Code, a sentence of solitary confine- 
ment can be inflicted only for offences under that 
Code and cannot be -awarded for offences under 
Special or Local Acts, suchas the Arms Act, 
[p. 185, col. 1.] j 

Empress v. Gurdit Singh, 17 P. R. 1889 Cr, 
Hurnarain v. Crown, 20 P. R. 1870 Cr., Crown 
v. Munawar, 4 P. R. 1875 Cr, and Empress vi 
Mukh Ram, 24 P. R. 1879 Cr. followed. 

A sentence of solitary confinement, therefore, 
for an offence under the Arms Act is illegal. | 
[p. 185, col. 1.] 

Criminal revision by the 
Judge,  Lerozepore, with his Letter 
No, 60-G, dated the rath January 1923, 
for revision of his order dated tte 1st De- 
cember 1922, Modifying that of the Magis- 
trate, First Class, Ferozepore, dated tke 
26th October 1922. 

ORDER .—One Nazir Singh was convict- 
ed by Sarder Mukammad Iskaq Khan, 
Magistrate First Class, under section 19 of 
the Arms Act, XI of 1878, and was sentenced 
to eighteen months” rigorous imprisc nMent 
inclu ding one month's solitary confinement, 
On appeal to the Sessions Judgethe sentence 
was ‘reduced to one year’s rigorous 
imprisonment inclu ding one month's 
solitary confinement, The Superintendent 
of the District Jail at Delhi questioned 
the legality of the sentence of solitary 
confinement and drew the attention of 
the learned Sessions Judge fo tke provi. 
sions of section 73, Indian Penal Code, 
‘he learned Sessions Judge makes a refer- 
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“enceto this Courtan dasks for the expression 
'of an opinion whether the sentence of 
‘solitary confinement can be awarded on 
conviction under the Arms Act. 


He refers 
toan order of a learned Judge of the Cnief 


- Court made on the 3rd of August 


tors in Criminal Revision No. 883 of 1975, 


‘and says that he maintained the sentence 


of solitary confinement in the present case 


0n account of the above mentioned order 


of ‘the Chief Court. Section 73, Indian 


' PewalCodeprovides that “whenever any 


person is convicted of an offence for which 
under this Code, the Court has power to 
sentence him to rigorous imprisonment, 
the Court may, by its sentence, order that 
the offender shall be kept in solitary con~ | 
finement, etc., etc.” < ` 

It has repeatedly been held in various 
cases that solitary confinement cannot 
be awarded for offences under Special or 
Loca! Acts for, according to clear provision 
of section 73 of the Indian Penal Code 
solitary confinement can be awarded only 
foroffences v ndertle Code, see for examp'e 
Empress v. Gurdit Singh (1), Hurnarain 
v. Crown (2), Crown v. Munawar (3) and 
Empress v. Mukh Ram (4). I, therefore, 
hold that the se1:tence of solitary confine- 
-ment in this case was illegal and must be 
set aside. 

2. K. 
17 P. R. 1889 Cr. 
20 P. R. 1870 Cr, 


4 P. R. 1875 Cr. 
24 P. R. 1879 Cr. 


Revision accepted. 
e. - 


LAHORE H!GH COURT. 
CRIMINAL APPEAL NO. 51 OF 1923. 
February 23, 1923. : 
Preseni:- Mr. Justice Scott-Smith and Mr. 
Justice Fforde. 
DIL BAHADUR— Convict— APPELLANT 
ver SUS 


l EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 
s. 339— Approver— Forfeiture of pardon—Sessions 
Judge, whether can order commitment. < . . 
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A Sessions Judge is competent to order the 
commitment of an accused person to whom con- 
ditional pardon has been tendered if he finds 
that the conditions of the pardon have not been 
fulfilled. (p 186, col. 1.) 

Queen-Empress v. Manick Chandra, 24 C. 492i 
12 Ind. Dec. (N. S$.) 996, distinguished. 

Shashi  Rajbanshi v. Emperor, 26 Ind. Cas. 


657; 42 C. 856; 18 Cr. L. J. 65; 19 C. W. N. 295 


and XKíng-Emperov v. Kadu, 31 P. R. 1904 Cry 
176 P. L. R. 1905; I Cr. L. J. 1082, relied on. 
Appeal from an order of tne Additional 


. Sessions Judge, Amritsar, dated the 7th 


December 1922. 
Mr. Pir Taj-ud-D4n, for tle Appellant. 
The Public Prosecutor, for the Respond- 


ent. 

JUDGMENT.—The appellant Dil Bakha- 
dur has beer convicted of having murdered 
Alam Singh and has'been sentenced to death 
under section 302 of the Indian Penal Code. 
“The facts are fully detailed in tje long 
and careful judgment of the Sessions Judge 
and we need not recapitulate them. The 
body of the victim was discovered on tke 
morning of the 12th April 1922. He lad 
been last seen in the company of tLe appel- 
lant in Cuhaju Mal-Duni Chand’s Dharam- 
sala near tue Amritsar Railway Station. 
Birbal Munshi of the Dharamsala had an 
occasion to go to the Police Station on the 
morning when the body was discovered. 
On enquiring for theTAanedarle was inform- 
edthatthelatter had gone to Raniwala bagh. 
On proceeding there he saw the bcdy of 
the deceased and identified it as'the body 
of a man who had putupatthe Dharamsala 
on the previors day together with the appel- 
lant. Upon this evidence the appellant 
was interrogated by the Police and he 
thereupon admitted that, at the instigation 
of one Kharak Bahadur, he, together with 
Kharak Bahadur and a certain Kharke, 
had murdered the deceased. Kharak Baha- 
dur and Kharke were arrested and tried 
for the murder and the appellant turned 
approver. On receiving pardon conditional 
upon turning approver he gave a very long 
and very detailed narrative not only of tre 
crime, but of all the circumstances which 
led up to it. This statement is summarised 
in the judgment of the learned Sessions, 
Judge and we need not set it out kere, 
It is quite clear that if that statement 
is to be believed the appellant assisted the 
two men Kharak Bahadur and& Kharke 
in murdering Alam Singh in the manner 

e 
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described kith so much particularity. At 
the trial of those two men the appellant 
resiled from the statement upon the strength 
of which he had been given the pardon, 
and.the result was that there was not 
sufficient evidence for a conviction and the 
two acevsed were necessarily acquitted. 

In consequenceof his refusal to give evi- 
dence his pardon has been forfeited, and 
he has been tried for complicity in the 
murder, convicted and sentenced to death. 

As to his guilt there can be no doubt. 
His own statement has all the inherent 
appearance of truth, and kis story is corro- 
borated by the fact of his having produced 
forthe Police the kukri with which be alleged 
thatthecrime wascommitted. This weapon 
he produced from under some leaves close 
to the spot where the murder took place. 

The technical,point was raised on behalf 
of the appellant that the forfeiture of the 
pardon should have been ordered by the 
Magistrate who granted it and not by the 
Sessions Judge and Uueen-Empress v. 
Manick Chandra (1) was relied upon in 
support of this plea. 

That case, however, was decided under 
the old Criminal Procedure Code then in 
force which has been radically altered by 
act V of 1898, and the effect of the altera- 
tion is that the decision relied upon can no 
longer be regarded as an authority. ís 
has been expressly decided in Shasha 
Rajbansht wv. Emperor (2), where the 
present law or the subject is fully discussed. 

The point was also expressly decided in 
King-Emperor v. Kadu (3), a Full Benck 
ruling of this Court, where it was held that 
a Sessions’ Judge is competent to order the 
commitment of an accused person to whom 
conditional pardon has been tendered if he 
finds that the conditions of the pardon 
have not been fulfilled. 

In the case before us the Sessions Judge 
has found that the conditions of the pardon 
have not been fulfilled,and he was, therefore, 
dearly entitled to commit the appellant 
for trial. The appellant did not plead the 


I) 24 C. 492; i2"Ind. Dec. (N. S.) 096. 
t 26 Ind. Cas. 657; 42°C, 856; x8 Cr. L. J 
C? W. N. 295. 


65; 19 
3x P. R. 1904 Ct; 176 P. Y, R. 19041 
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pardon in bar at the trial. At the former 
trial, when he was putia- the witness-box 
as an approver, he did not even attempt 
«to fulfil the ‘conditions upon which the 
pardon had been preferred: but stated 
that he knew nothing of the murder. Be- 
fore the Committing Magistrate he dec- 
lared that the statement made upon the 
conidtional pardon was false, and had 
been induced by Police pressure. The 
Sessions Judge has ‘quite rightly found 
that the pardon has been forfeited, and he 
has also quite rightly concluded that tke 
statement upon which the pardon was 
conditioned, and which the appellant sub- 
sequently retracted, was true in all essential 
particulars. We are accordingly of opinion, 
that the appellant has been rightly con- 
victed. 

In view, however, of the fact that the 
accused did not take a leading part in the 
crime, and acted under the influence ‘and 
at the instigation of the principal perpetra- 
tors, and ‘in view also cf his youth, we do 
not think he should suffer the extreme 
penalty, We accordingly dismiss the ap 
peal and affirm the conviction but alter 
the sentence 10 one of transportation for 
life. 


Z. K. | Appeal dismissed. 


LARORE HIGH COURT. 
CRIM NAL REVISION PETiTION NO,.rr82 
DF 1022. 
November ro, 1022, i 
Present :—Mr. Justice Zafar Ali, 
ABDUL GHANI —Conv ct— PETITIONER 
VEYSUS 


EMPEROR—RESPONDENT, 

Penal Code (Act XL V of 1862), s. 353— Using 
criminal force towards public servant—Batliff assisi- 
ing another Bailiff in execution of warrant, assault 
on. 

A warrant of attachment was endorsed to a 
Bailiff forexecution and another Bailiff was direct- 
ed to act with the former in the execution of the 
warrant, The accused whose ptoperty was to be 
attached under the warrant assaulted the latter 
Bailiff and prevented him from ‘attaching his 
property; Aue a i. ecw a 


sala t 
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Held, that the second Bailiff was acting in good 
faith as a public servant and the accused was, 
there'ore, guilty of an offence under section 353 
of the Penal Code. : 

Queen-Empress v. Poomalai Udayan, 21 M. 
296; 1 Weir 135 & 792; 7 Ind. Dec. (N. $.) 565, 
. relied on’ 


Petition, under section 439 of tre Crim’- 
pal Procedure Code, for revision of an order 
of the Sessions Judge, Ambale, dated tke 
. 22nd August 1922, modifying that of the 
. Magistrate, First Class, Simla, cated the 
. xa3th July 1922. | 

Mr. Abdul Aziz, for the Petitioner, 

Sheikh Niaz Muhammad, for the Gov- 
ernfüent Advocate, for the Respondent. 

JUDGMENT .—It is contended that Aziz 
Ahmad, Bailiff, had not been deputed to 
" execute the warrant of attachment in 
question, and was, therefore, not acting 
in the execution of his duty asa Bailif 
. when he entered the bouse of the convict 
^ petitioner to attach his property. The 
petitioner, it was stated, pave him a push 
and did not let him attach his property. 

The facts are that four warrants of attach- 
ment of property were issved by the Colec- 
tor, Simla, to realise income-tax due by 
certain defaulters and each warrant was 
directed to “Bailiff, Simla.” It appears, 
,. that there were two Bailiffs serving under 

-the Civil Nazir and that it was the duty 
of that officer to choose a Bailiff for each 


warrant, Therefore, he endorsed the name - 


of Aziz Ahmad on one of the four warrants 
. and that of Hussain Ali on the rest. Both 
the Bailiffs went together to the house 
of the petitioner and it is clear that te 
knew that they were Bailiffs and tad 
come to attach his property in execution 
`> of the warrant in question. “Thorgh this 
watrant had been given to Hussain Ali, 
‘Bailiff, by name, the Civil Nazir stated 
. that his instructions to the Bailiffs were 
.. that they both should work together in 
. executing the warrants. This evidence kas 
been believed: by the Courts below and, 
therefore, cannot be imprgned ‘in this 
Court. This being so, thers can bz no 


doubt that Aziz Ahmad, believing trat he 


~ was empowered to act in conjunction with 
Hussain Ali, went with him to the hovse 
of the petitioner to attach his property. 

-He¥was, therefore, acting in góod faith 
“asa public servant and the petitioner had 
no authority to deter him from dojrg so. 
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Queen- Empress v. Poomalai Udayan (1) 
is e ruling in point from which tke follow- 
ing may be cited:— 

tt We Must admit that the articles 
ceized........ os. Were exempt........ 
from attachment. The question tlcn is 
whetker this circumstence justificd tle 
resistance, and rencered it no offeree. We 
clearly think tatit d'drct as tle ect, 
however irregular or ilegal it may leve 
been, wastreact ofa public servant act’re ' 
in good faith under tle color of Lis off ce, 
and against such en act, tke accorcé lad 
no tight of self defence rncer srecticn cg 
of the Penal Ccde, inasmrch as there was 
no apprekension of ceeth cr of grivors 
hrrt.” | 

If tke principle encrciated above vere 
applied to tke present case, it is crer tJ at 
the petitioner was rightly convicted trer 
section 353, Ind’an FeraleCc ce. lit tle 
sentence seems excessive anë T rectce 
it to the imprisonment already vnéergcre 
by him and remit tle fine which, if a/rcacy 
realised, skal] be refunded. He jis d's- 
charged frem his baif-bond, 

Z, K. Sentence reduced. ` 

(i) 2r M: 296; r Weir 135 & 792; 7 Ind; 
Dec. (N. 8) 565. 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL NO, 871 OF 1022. 
July ro, 1022. 
Present -— Mr. Justice Ramesam and 
Mr. Justice Wallace, 
Inve ETAKANDSN KUNHOKKER-— 
PRISONER No, 2—~APPFILANT, 

Madras Regulation (II of 1819), s. 2 (a) 
—Commilment ty Government after judicial pro- 
ceedings had been started— Reasons, propriety of, 
if can be canvassed in Court— Crisninal Procedure 
Code (Act V of 1898), s. 491-—Ha beas corpus. 

A comm iment roder Madras Regulation If 
of 1819 is an executive act of the Government 
and is not a judicial preceeding: Tp. 1&8, col. 1.] 

Queen v. Amer Khan, 9 B. L. R. 36 at pp. 
64, 65; 17 W. R. 15 Cr., followed. 

The fact that a judicial proceeding has already 
been started against en individval dces not render 
Madras Regulation II of 1819 inapplicable or 
deprive the’ Governor-in-Council] of the pdWwer 
of taking proceedings veder it. [p.3F8, col. 2.] 

A statement in a warrant off. commitment 
under Madras Regulation JI *of x&19 that 
the reasons" mentioned? in section"2 (3) of tte 
Regulation exist’ in'a particular cese in the opinion 
of the: Govancrin-Council, is svfficient and con. 

@ " 


P, 
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«clusive and it is not open to a Court to consider: 


its correctness or the propriety of the reasons 
of State policy. [p.188, col. 2} 


. Appeal against an order of the Court- 


of the Spec'al Magistrate, ‘Malapuram, 


`` Ma'abar D vision, in Special ‘Case No. 379 


of 1922. 
Mr. K. V. Krishnaswamy Aiyar, for the 


Appellant as Amicus Curiae. 


Tue Pablic Prosec -tor (Mr. J. C. Adam), 

for the Crown. . 
JUDGMENT. 

Ramesam, J.—This matter relates to 
the third accused in Specia! Case No. 379 
of 1922 on the file of the Ordinance Spec al 
Mastrate, Malabar, He was charged with 
others for an offence under section 395, 
Ind'an. Penal Code. The cese was ulti- 
‘mately withdrawn against him and he was 
acquitted. But, a warrant of commitment 


. under Rejulation II of 18r9 was issued 


and he was detained in custody under it. 
Ta'nking he was convicted, he appealed 
to this Court. Our brothers Aying and 
Od3ers, JJ., who heard the appeal dism'ssed 
it as intompetent but, entertaining doubts 
as to the app'cabiity of Regulation II of 


. I8rg toa case of th’s nature, they -ordered 


notice to the Pibtic Prosecutor to show 
cause why a writ of habeas corpus should 


` not be issied. 


We are indebted to the arguments of 
Mr. K. V. Krishnaswamy. .Atyar who 
appeared for the accused amicus curia 
and of the Public Prosecutor who appeared 
to show cause. 

In Queen v. Ameer Khan (1) it was held 
that commitment under the analogous Ban- 
$a! Regulation III of 1818 was not a judi- 
c'al proceed ng. "Regard/ng a similar com- 
mitment under Regulation. II of 1819, 
as an executive .act of Government, the 
question is whether it is legal in this case 
and wecanissuea writ of habeas corpus 
for the re'ease of the committed per- 
sons, 

Mz. K. V. Krishnaswamy Aiyar's con- 
tentions are:— 

(r As the accused has not been con- 
victed, the order of the Government does 
hotapply. The,Government order does not 


‘expressly refer to convicted persons only, 


mor as I read it, can it be so, confined by 
implication.  No-doubt the -District Magis 


(1) 9 B.L.R. 36 at pp. 64, 65; 17W.R.15 Cr. ` 
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trate's Circular has so construed the Govern" 
ment order but we are not dealing with 
the District Magistrate's Circular but the 
Government Order. 

(2) He next contends that, once judicial 
proceedings ^ are started the Regulation 
becomes inappicab!e. I do not agree with 
this construction of the Regulation. I am 
of opinión that even after proceedings 
are started agairst a person and before 
they are finished, it is open to the Govern- 
ment to withdraw them and take action 
under the Regulation. 

. (3) It is next contended that the 
reasons Mentioned in the preamble, on 


account of wh'ch action can be taken by the 


Governor-in-Cocneil under section 2 of the 
Regulation do not existin this case. We 
think that the statement in the warrant 
that such reasons exist iu the opinion 
of the Governor-n-Council is sufficient 
and conclusive (see section 2, clause 3) 
and it is not open to us to consider the 


‘correctness of the statement. 


I may add it is not for us to consider 
the proptiety of the application of the 
Reeriation on the ground that the accused 
is a lad of ten or e'even. Tke Rule must 
be discharged, 

Wallace, J.—'The real pointfor decision 
in this case is, whether the fact that a judi- 
cial proceeding has already been started- 
against an infévidral deprives the Go- 
vernor-in-Counci! of tke power of taking 
proceedings against h’m under Regulation 
II of 1819. For the appellants reliance 
is placed on the wording of the preamble 
and of section 2 of the Regulation. As to 
the language of the preamble, I think the 


words, ‘‘When such proceeding may for 


other reasons be unadvisable" wide enough 
to cover a case like the present where a | 
judicial proceeding has been instituted, 
and has even proceeded as far as finding 
by the Judge that the appellant was guilty, 
but where a formal conviction and sentence 
have not been passed, since steh convic- 
tion and sentence were considered’ un- 


advisable by the Governor-in-Council for 
reasons Stated in the G. O. P. 
Memorandum No. 471 dated 21st July 


1922. The question f the propriety 
of these reasons of State policy cannot, 
in my opinion, be openedinthis Court, 


t 
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2. AS to section 2 of the Regulation, 
I am unable to see how it applies, The 
point of time when ulterior proceedings 
, of a judicial nature are not immediately 
under contempíation is the point of time 
when the Governor-in-Council decides that 
the individuals should be paced under 
personal restraint. In a case like the 
present, when the Governor-in-Covncil has 
decided that further judicial proceedings 
are “ unadvisable'' and has decided to issue 
a warrant of commitment under section 2, 
he, ipso facio, has abandoned all idea of 
ulterior proceedings of a judicial nature. 
I cannot see, therefore, how the wording 
of section 2 stands in the way of the issue 
of a warrant. 


3. I see nothing in the proceedings: 


of the Governor-in-Council which violates 
the terms of the Regulation, or which is 
cortrary to any other law. 
ground, therefore, for this Court to issue 
a writ of habeas corpus. 

V. N. V. 


LAHORE HIGH COURT. 
CRIMINAL REVISION PETITUN No. 398 
OF 1923. 

May 12, 1923. 

Present --- Mx. Justice Lumsden. 
Mehr CHIRAGH DIN—ACCUSED— 
PETITIONER 

versus 


EMPEROR--RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 
ss. 4 (b), 195, 200, 537— Complaint, what is— 
Document addressed by Police Officer to superior 
officer and produced before Court — Complainant, 
failure to examine— Irregularity. | 

The failure to comply with the provisions of 
section 200 of the Criminal Procedure Code is 
au irregularity which, unless it has occasionéd a 
miscarriage of justice, is curable by section 537 
(a) of the Criminal Procedure Code. [p. 190, col. 2.] 

Lokenath v. Sanyasi Charan, 30 C. 923; 7 C. 
W. N. 525, Ali Muhammad v. Emperor, 12 Ind. 
Cas. 515; 2 P. R. 1912 Cr; 11 P. L. R. 1912; 49 
P. W. R. 1911 Cr; x2 Cr. L. J. 539, and Givdhari 
Lal v. Emperor, 10 Ind. Cas. 156; 11 P. R. 1915 
Cn 32 P. W. R. 1911 Cr; x2 Cr. L. J. 217; 146 
P. L. R. 1911, relied on. 

A Superintendent of Police {granted sanction 
fox the prosecution of the accused under section 
ton of Criminal Procedure Code in respect 
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There is no 


|: Writ of Habeas Corpus refused, 
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of an offence under section 182 of the Penal Code ` 
and directed a Sub-Inspector to prepare a com- 
plaint and a calendar of witnesses. These docu- 
ments were prepared and submitted to the Superin- 
t.ndent of Police and were subsequently produced 
before a Magistrate, who took cognisance of and 
tried the case: 

Held, that the complaint prepared by the 
Sub-Inspector although not addressed to a Magis- 
trate was a complaint within the meaning 
of section 195 of the Criminal Procedure Code, 
and the Magistrate was, therefore, competent 
to take cognisance of the case. [p.190, col. 2.] 

Kailas Kurmi v. Emperor, 30 C. 285, Tara 
Prosad Laha v. Emperor, 30 C. 910; 8 C. W. N. 17 
(F. B.) and Bhana v. Emperor, 8 Ind. Cas. 1160; 
32 P. R. 1910 Cr; 39 P. L. R. 1911; 12 Cr. L. J. 
50; 51 P. W. R. 1910 Cr., distinguished, 

Dilan Singh v. Emperor, 17 Ind. Cas. 570; 
40 C. 360; 13 Cr. L. J. 826 and King-Emperor v. 
Sada, 26 B. 150; 3 Bom. I, R. 586, relied on. 

Petition, under section 439, Criminal 
Procedure. Code, for revision oi an order 
of the Sessions Judge, Multan, dated te 
29th January 1923, rejecting the préli- 
miary grounds ot appeal and ordering 

‘that the appeal preferred ffom tle jcdg- 
mentof the Magistrate, First Class, Multen, 
dated tne 16th December 1922 bc now heard. 

Mr. Abdul Rashid, for the Petitioner. 

The Government Advocate, for the 
Respondent. 

JUDGMENT.—The facts leading up to 
the criminal revision are as follows. Dur, 
ing the night of the r8th-19th December 
I921 two mares were stolen from the 
house of the petitioner. The latter iclicw- 
ed up the tracks which, according to Lim, 
led past the house of tLe local Sub-Inspector 
of Police. Por reasons which need not 
be detailed, the petitioner came to the 
conclusion that the Sub-Inspector would 
not assist him in respect of the theft and 
telegraphed to the Superintendent cf Police 
allegirg that tie Sub-Inspectcr cf Police 
had not only refused to record the case, 
but was engaged in friendly communicz- 
tion with the thieves. An enquiry was 
held on receipt of tjus telegram wit]; the 
result, tiat the Deputy Superintendent 
of Police reported that the. allegations 
made by the petitioner were entirely 
without foundation. Thereafter the Super- 
intendent of Police recorded an order to 
the effect that as there was in his opinion 
ample evidence that an offence had been 
committed under section 182, Indian Penal 
Code, he sanctioned the prosecution of the 
petitioner under section 195, Criminal Pro- 
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cedure Code, for this offence. It was 
furtner directed that the necessary action 
should be taken without delay. In ac 
cordance witt tne terms of the order Natha 
Singh, the Sub-Inspector concerned, re- 
ceived instructions io submit an applica- 
tion by way of complaint and to append 
a calendar of the witnesses. These docv- 
ments were prepared and submitted and were 
eventually produced before a Magistrate 
who, after recording the evidence, found 
the petitioner guilty and sentenced him 
to two months’ rigorous imprisonment 
plus a fine of Rs. 500. Petitioner preterred 
an appeal io the Sessions Judge in «hose 
Court various legal objections to the pro- 
cedure were urged. Tne Sessions Judge 
has repelled these objections but adjourr ed 
the hearing of the appeal on the merits 
to enable tne petitioner to move this Court 
on the revision side. 

The only two points urged before me 
are— x 

(a) thatas there was no complanit with- 
in tne meaning of section 4 of the Criminel 
Pocedure Code the Magistrate had ro 
jurisdiction to try the case, and 
w. (9) that as the Magistrate failed to exa- 
mine the complainant under section 200, 
Criminal Procedure Code, all the subse- 
quent proceedings were vitiated, 

Tne latter objection is not, in my opinion, 
tenable. Itis based on the assumption that 
the use of the word 'shall'in section 200, Cri- 
minal Procedure Code, renders an omission 
to examine a complainant an illegality as 
distinguisnedfrom a mere irregularity, No 
authority, however, has been quoted to 
support this view; on the other hand, the 
very decisions Qn which petitioner relies, 
Lokenath Patra v. Saynasi Charan Manna 
( and Alt Muhammad v. Emperor (2), 
clearly imply thatsuch omissions amount to 
irregularities to which the provisions of sec- 
tion 537, Criminal Procedure Code, apply. 
In both the cases referred to, the objector 
was the complainant and it is easy to under- 
stand that a complainant who is not a forded 
an opportunity of supporting his written 
complaint by an oral statement may be 
prejudiced. In the present case it is the 
aceused who is setting up a grievance, 

(i) 30 C. 92357 C. W. N. 525. 

(2) 12 Ind. Gas. 515; 2 P. R. 1912 Cr; rr P. 
X. R- 1912; 49 P. W. Ra 1011 Cry 12 Cr. Li J. 539. 
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Tnis greivance was not mentioned until 
the time of arguments in the Trial Court 
and there is a presumption, therefore, that 
it had not made itself felt prior to this 
late stage in the case. A somewhat ana- 
logous case is reported in Gtrdhars Lal v. 
Emperor (3), and it was then laid down, 
that, as the tailure to comply with the 
provisions of section 200, Criminal Pro- 
cedure Code, had rot occasioned a mis- 
carriage of jastice, the irregularity was 
cured by section 537 (a) ot the Criminal 
Procedure Code. In the present case 
no attempt has been made to show tliat the 
accused was prejudiced in any way and I 
have no hesitation in holding that the 
omission is only an irregularity which is 
covered by the section mentioned. 
Petitioners main contention is, how- 
ever, that there was no complaint and that 
consequently the Magistrate had no power 
to take cognizance of the case. In support 


'of this argument reference has been made. 


to Tara Prosad Laha v. Emperor (4), Bhana 
v. Emperor (5) and Kailas Kurm v. Emperor 
(6). The first two authorities sre not, 
however, in point. 'lhey deal with the 
question of complaints with reference to 
section 199, Criminal Procedrue Code. 
That section is of a special nature. It 
restricts the power of the Courts to take 
cognisance of matrimonial offences and 
prescribes that, before a Court interferes, 
there shall be a,definite request in the 
shape of a complaint on the part of the 
injured party. On the other hand, section 
195, Criminal Procedure Code, does not 
lay down that any perticular person should 
submit the complaint ; provided that sanc- 
tion has been obtained, the personality 
of the complainant is immaterial, ‘The 
third authority on which petitioner relies . 
is also distinguishable, as in that case no 
previous sanction had been obtained, nor 
did the public servant concerned (a peon) 
do more than lodge a report atthe Thana. 
In the present case the sanction of the 
Superintendent of Police was duly obtain- 


(3) ro Ind. Cas. 156; 11 P. R. 1911 Cr; 32. 
P.W. R. 1911 Cr; x2 Cr. L. J. 217; x46 P. L. R. 
I9II. 

(4) 30 C. 910; 8 C. W. N. 17 (F. B.). 
(5) 8 Ind; Cas. 1160; 32 P. R. 1910 Cr; 39 P. Li 
R. tori; 12 Cr. L. J. 50751 P. W.R. Igre Cr, ; 

(60 30 C. 285. ; 
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ed, and that officer directed that the neces- 
sary action st ould be taken on this sanction. 
The public servant concerned then drew 
up what is virtually a complaint and sent 
it vp along with a calendar of witnesses 
to his immediate superior who had the 
documents presented to the Magistrate 
by the Court Inspector. The only thing 
that can be urged on behalf of the petitioner 
is, that this complaint was not addressed 
to a Magistrate. In Dian Singh v. Em- 


eror (7) it was held that a recommendation. 


for prosecution by a public officer under 
section 21r of the Indian Penal: Code, 
comes within the meaning of the word 
complaint as used in section 195, Criminal 
Procedure Code, as that section clearly 
contemplates prosecution at the instance 
of Police officers. In the body of that 
Judgment the Bench made the following 
further remarks:— 'In any case when a 
Police Officer asks that a person should be 
prosecuted under section 211 for informa- 
tion given to him, and gives evidence him- 
sel in support ot that charge, we cannot 
see that any serious irregularity can arise 
in the conviction of the accused in pro- 
ceedings initiated upon that report," Muta- 
hs mulandws these remarks apply . with 
equal force to the present case. In the 
Full Bench ruling King-Emperor v. Sada 
(8) it was held that a report by a Police 
Officer in à non-cogniza ble. case was a 
complaint within the definition, I agree 
with the learned Sessions Jüdge that the 
document (Rxnibit P, F) is to all intents 
and purposes a complaint and that the 
Magistrate had jurisdiction to act upon it. 
Tae slight irregularity i in form has not 
in any way prejudiced the petitioner. 
It follows that this petition must be 
dismissed. The records will be returned 
to the Sessions Judge to enable him to 
uds of the appeal on the merits, 


Petition dismissed. 
x EU Ind. Cas. 570; 40 C. 360; r3 Cr. L. J. 


i^ 26 B. 15033 Bom. L. R. 586. 
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i ALLAHABAD, HIGH COURT. 
Camas REVISION No 364 OF 1922. 
October 27, 1922. 
— Mr. Justice Rafique anda. 
E. Mr. Justice Stuart. 
Sa Aa aa 
VEVYSHUS 
| “EMPEROR-— OPPOSITE PANTY. 
b Penal Code (Act XLV of 1860), ss. 215, 511— 
Proposal to secure return of stolen property— Offence. 
JA mere proposal to be paid a sum of money 
in order to procure the restoration of stolen prop- 
erty is not an offence under section 215 ot tne 
Penal Code, but is an attempt to commit that 
offence. [p. 192,col, 2.] 
rea at v. Chittar,\20 A. 389; A. W. 
ae, 84; 9. Ind. Dec. (N, $.) 609, dissented 


Criminal ievision from an order of 
tne Sessions Judge, Bulandshar, dated 
tue 7tn May 1922. 

' Munshi Girdhart Lal Agarwala and 
Munsni Lachm Chandar,for the Applicant, 

Tne Assistant Government Adwocate í ‘Mr. 

R. Malcomson), for the Crown. 


JUDGMENT. 

Rafique, J.— This is a revision by one 
-Hargayan who has been convicted under 
‘section .215 of the Indian Penal Code. It 
appears that one Sri Gopal owned some 
buifaloes, five cf wiiich were stolen on the 
27th of November 1921. He made a search 
-for the missing buifaloes in tne vicinity 
-ot his village, and, while so engaged in the 
-search, about five da ys alter the thett, 
he met Hargayan and some others ata 

. village called Rampur. Hargayan and two 
Others are said to have made a propcsal 
to Sri Gopal to the effect that if the latter 
paid Rs. 200 to them and promised to say 

-notning about the payment of tne money 
and took no steps to trace the thieves, they 
would get him back his stuleu buffalocs. 
Sri Gopal did not accept tne proposal 
and brought the matter to the notice of 
the Police, which led to the prosecution 
of Hargayan ahd two others. Hargayan 
alone was convicted. On appeal, the 
‘learned Sessions: Judge affirmed the con- 
viction and the sentence, differing from 

‘the ruling of this Court reported in Qucen- 
Empress v. Cintiay (1). Hargayan, | 
revision to this Court, contends that the 

" X1) 29 A, 891A, We Ne (1898) 843 gena. Dec, 

YN. $,) 609, 
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learned Judge of the lower Court was 
in error in not following tuat ruling, and 
tnat no offence was committed by Hargayan 
in making tae proposal mentioned above. 
We have been. told tat. the language 
of section 215.does not warrant the convic- 
tion of the appellant. The section.is as 
follc ws:-— i 

'" Whoever takes, cr agrees or consents 
to take, any gratification under pretence 
or on account of uelping any person to 
recover any moveable property, of wuich 
he siall have been deprived. by a y offence 
punishable under. this Code, shall, unless-he 
uses all means in nis power to cause t; e often- 
der to beappreiended and convicted of the 
offence, be punisned with imprisonment 
of either description for a term which may 
extend to two years, or with fine, or with 
both.” 

The argument is that the facts, as found 
by the Courts below, do not show that 
Hargayanetook any money or agreed or 
consented to take any gratification. for 
recovering the stolen buffaloes. It is 
not denied that no money, as a matter of 
fact, passed hands, tnat the words ''agree" 
and 'consent" require two parties at least, 
and, therefore, no offence under section 215 
was committed by the applicants. I think 
that it may be conceded to the learned 
Counselfortheapplicant that the substantive 
' offence described in section 215 of t] e Indian 
Penal Code has not been brought home to his 
client on thefacts found by theCourts below, 
but the finding of the Courts below goes 
to show clearly that the applicant Las been 
guilty of an attempt to commit the offence 
specified in section 215 of the Indien Penal 
Code. He could rot have done anything 
more in order to be guilty of an attempt 
of the commission of tre said offence than 
proposing to the owner of the lost property 
to recover it on the receipt of a certain 
amount on the condition that the thieves 
should not be prosecuted. With due de- 
ference to the learned Judge responsible 
for the decision o! the case of Queen- 
Empress v. Chiliar (x) I am unable to 
agree with him with regard to his remarks 
to be found at page 391 of I. I.R. 20 
Allahabad. ‘The remarks are as fol- 
lows .— : ; 

"It remains to consider whether they 
are guilty of an attempt to commit the 
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offence mentiored in section 215 of the 
Indian Penal Code. In my opinion an 
attempt to take a gratification within 
the meaning of section 215 of the Indian 
Pen^1 Code necessarily inclu des tt e idea of-a 
co, currence of wills between the giver and 
taker, with this mucn superadded thereto,. 
that some act has been done preliminary 
to the act of taking. In other words, 
an attempt is a stage in the commission 
of the offence which is intermediate betweem 
tie agreement or consent and the actual 
tiking." i 

I taink that it an attempt to take a 
gralification within the meaning cf section 
215 Or the Indinn Penal Code necessarily 
iucludes t,e idea of a giver and taker, 
it is no more an attempt to commit an 
offence but a substantive offence on the 
language of tte section. I: an offence 
like the one specified in section 215 of the 
Indian Penal Code, an attempt to commit 
it ‘could only be under circumstances 
similar to those of the present case. I am, 
therefore, of opinion that the applicant 
is guilty of an attempt to commit an cffence 
under section 215 of the Indian Penal 
Code. I would, therefore, allow his appli- 
cation so far as to set aside his conviction 
and sentence under the substantive oftence 
described in section 215 and to convict 
him of an attempt to commit the said 
offence under sections 215/511. I would 
alter his sentence to one year's rigorous 
imprisonmer{ and Rs. 50 fine and, in de 
fault, to three months rigorous imprison- 
ment. 

Stuart, J.—1 concur. 

By the Court—‘The conviction is 
altered to one under section 215/511 and 
the sentence is to be one of rigorous imptri- 
sonment for one yearanda fineof Rs. 50, 
and, ia def.ult, three months’ rigorous im 
prisonment. 


W, C. A. Conviction altered. ` 
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SECOND Civit, APPEAL NO. 126-B OF 1922. 
June 29, 1923. 
Present ?—Mr. Kotval, A. J. C. 
BAPU-——DXEFENDANT-—-APPELLANT 
Versus 
VITHOBA-—PLAINTIFEF-—RESPONDENT, 
Pre-omption— Crops standing on pre-empted 
land, whether pass to pre-emptor— Question of 
property in standing crops, whether one arising in 
executton—Transfer of Property Act (I V of 1882), 
S. 8-—Civil Procedure Code ( Act V of 1908), 5. 47+ 
Crops standingon pre-empted land at the time 
of payment of the pre-emption money go with 
the land asits legal incident and become the 
property of the decree-holder, [p. 194, cols. x & 


2.] 
Deo Dat v. Ram Autar, 8 A. 502; A. W. N. 


(1886) 149; 5 Ind, Dec. (N. S$.) 230, referred to. 

Iu a pre-emption decree for agricultural land 
the question whether the crops tanding on the 
land pass with the land cannot be sail to arise 
in execution, discharge or satisfaction of the 

‘decree. The crops pass as a legal incident along 
with the land, [p. 193, col. 2.] 

Ariabudra v. Dorasami, 11 M. 413; 4 Ind. Dec. 

(N. S.) 288, referred to. 


Appeal from adecree of the Additional 
District judge, Amraoti, in Civil Appeal 
No. 240 of 1921, dated the 6th December 
1921 i 

Mr. M, R. Bobde, for the Appellant. 

Mr. V D. Sathaye, for tne Respondent, 


JUDGMENT, —0Oa the 26th July x920 
the plaintiff obtained a decree for 
pre-emption of a pot hissa and de 
posited the preemption price in Court 
on the 29th July 1920. On the gth 
' September 1920 he applied for posses- 
-sion of the pot Aissg with the crops stand- 
ing thereon alleging that the defendant ob- 
structed himfrom tekipgpossession (Exuibit 
P-6). O3 tae same day the defendant 
fied an application, Exhibit P-4, stating 
taat he was williig to give possession of 
the field without the crops and praying 
that possession of the crops be not given 
as the plaintiff was not entitled to them, 
On tie r8ta October 1920 the defendant 
putinanotaer application asking the Court 
to allow himto enter the field and tend 
the crops (Exaibit P-5), The Court held 
on tae same day tnat plaintiff was ep- 
title, to possession of the crops (Exhibit 
P-7) and directed possession to be delivere? 
wita tie standing crops. It appears that, 
imtizclately after tnis order was passed, tne 
defendant cit and removed. the crops, for 
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we find that on the 21st October when pos- 
session was given all fhe crops were cut 
and removed. It isadmitted tnat tnere was 
noappeal from the order of the r8th 
October 1920. 

In the present suit the plaintiff claims 
the value of the crops removed by the d> 
fendant. The defendant's pleas pow mae 
terial were that the plaintiff was not entitled 
t3 the crops ard that the value of the crops 
should have been recovered in execution 
and no suit lay. As regards the first plea, 
the lower Courts held that the defendants 
could nof raise it in view of the decision 
of the Executing Court, On the second 
plea they held that the suit lay. 

I agree with the appellant's contention 
that the question whether the crops passed 
with theland cannot be said to have arisen 
in execution, discharge or satisfaction of 
the decree. The decree did not mention 
the crops. There was thus no need for any 
proceeding by way of executio» in respect 
of the same and no question in execution 
in respect of the crops car said to have aris- 
ea. There wes ro obligation created in 
respect of the crops by tke decree which 
had to be enforced: Arlabudya v, Dorasamt 
(1). The Court had to give possession of 
the land ard the crops passed with it as its 
lezal irciđent (section 8, Transfer of Prop- 
erty Act). The application of the 18th 
October 1920 to permit the defendant 
ingress and egress for tending and gather- 
ing his crops was not a matter to be decided 
in execution ard was not a question 
arising in execution. ‘The Executirg Court 
was right in its original order of the oth 
October 1920 where it said that p o direction 
for delivery of the crops was necessary and 
it seems to have unnecessarily ordered iv- 
clusion of the crops in the final warrant. 
Lam of opinion thatit was open to the 
defendant to raise the question of 
p'aintiff's right to the crops in this suit, 

It was held in Deo Dat v. Ram Autar (2) 
“A preemptor, therefore, before his pre- 
emption is actually enforced, possesses no 
sucaripnt in the subject of pre-emptionas 
would entite him to any benefits arising 
out of the property, which heisonly entitled 


1) 11 M. 413; 4 Ind. Dec. (x.$.) 288, 
is 8 A, 502) A. W. N, (1886) .149; 5 Ind. Dee, 
(N. S.) 230. . 


194 


to takeby substitution,buthas not yet ac- 
tually taken, On theother hand, the original 
vendee cannot, whilst he is in possession, 
be regarded as a trespasser, who would 
have noright to enjoy the usufruct of the 
property which he has purchased, nor would 
it be equitable to hold that the pre emptor, 
before he hasactually paid the price, should 
be entitled to the profits of the property 
which he can take only uponduly making 
such payment,” 

Rule 14, O. XX, First Schedule, Civil 
Procedure Code, provides:— | 

"i. (i) Where tre Court decrees a claim 
to pre-emption in respect of a particular 
Sale of property and the purchase-money 
s ot been paid into Court, the decree 
shall— 

(a) specify a day on or before which the 
purchase-money shall be so paid, and 

““(b) direct tnat on payment into Court 
of such piftcnase-money, together with the 
costs (if any) decreed against the plaintiff, 
on or before the day referred to in clause 
(a), the defendart shall deliver possession 
of tke property, to tle plaintiff, wt ose title 
tasreto shall be deemed to have accrued from 
the date of such payment, but that, if the 
pirchase-morey and the costs (if apy) 
are not so paid, the suit shall be dismissed 
with costs. ; 

* (2) Where the Court has adjudicated 
upon rival claims to pre-emption, the 
decree shall direct— 

“(a) ifandin so far as the claims decreed 
are equalin degree that ihe claim of each 
pre-emptor complying with the provisions 
of sub-rule (1) shall take effect in respect 
of a proportionate share of the property 
including any proportionate share ip res- 
pect of which the claim of any pre-emptor 
failing to compry with tne said provisions 
would, but for such default, have taken 

effect, and, | 

“(bj if andin so far as tue claims decreed 
ate different in degree, that the claim of tre 
inferior pre-emptor shall pot take eftect 
unless and until the superior pre-emptor 
has failed to comply with tbe said 
provisions." 

It seems to nte, therefore, that the defend- 
ant might have removed the crops before 
the pre-emptior money was paid into Court. 
After it was paid he tac pc right to them, 
AS soon as the plaintiff paid the pre-emption- 
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money he became the owner of the la nc with 
its Tegel incident the crops attached to it, 
Tne defendant, therefore, bao no right to 
remove the crops as he did and his act 
was, therefore, wrongful. I hold that the 
plaintif was entitled to the crops. The 
decrees of the lower Courts are correct, 
The appeal is dismissed with costs. 
S. D, & M. D. J. Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 135 
OF I 20. ` 
May 25, 7923. | 
Present :—Mr, justce Das and Mr. Justice. 
Foster. 
Raja GANESH NARAYAN SAHI DEO— 
PLAINTIEF—APPELLANT ' 
VEYSUS l 
MANIK LAL CHANDRA AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Jurisdiction of Couris—Submisston to jurisdic- 
Hon, effect of—Defendant residing outside jurisdic- 
Hon-——Leave to sue, failure to apply for —Cwil 
Procedure Code (Act V of 1908), s. 20-—~Letters 
Patent (Cal), cl. XII. NM 

Where thereig absolutely no jurisdiction in a 
Court to entertain a suit, the consent of the parties 
willnot confer any jurisdiction upon it. [p. 195, 
col. 2.] . JL 

Where, however, there is submission to the juris- 
diction of a Court and there is no inherent lack of 
jurisdiction in that Court, the absence of any 
formality which would confer complete jurisdic- 
tion on that Court, for instance, failure to apply 
for leave to sue under the Letters Patent, will not 
render the judgment of that Court null and void. 
[p. 196, col. 1.) E : 

A suit was brought on the Original Side of the 
Calcutta High Court against a defendant who 
regided outside the limits of the original jurisdic- 
tion of the Court. A part of the cause of action 
had ‘arisen within those limits, but no leave was 
obtained under clause XII of the Letters Patent 
ofthe High Court. Defendant not only submitted 
to the jurisdiction :of the Court, but expressly 
undertook not to question it and a decree was 
eventually passed aga nst him; 

Held, that the Calcutta High Court had jurisdic- 
tion to render judgment against the defendant 
and the mere failure to obtain leave under 
clause XII of the Letters Patent did not render the 

[p. 196, col. 14 
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* GANESH NARAYAN SAHI DEO?, MANIK LAL, CHANDRA; 


Appeal from a decision of the Subordt- 
nate Judge, Ranchi, dated the 5th May 
I 20. 

Messrs, Rat G, S. Prasad and T. N. Sahat, 
for the Appellant. 

Messrs, A. B. Mukherjee, A. K. Ray and 
D. N. Sarkar, for the Respondents, 

JUDGMENT. l 

Das, J.—This appeal arises out of a suit 
instituted by the appellant for setting aside 
a decree obtained by the respondent against 
the appellant in the Original Side of the 
Calcutta High Court sometime in 1917. 
The defendants Nos. 1 and 2 were the 
piaintiffs in the suit which was instituted 
in, the Original Side of the Calcutta High 
Court. Itappears that there wasanagree- 
ment between the plaintiff of the first part 
ani defendants Nos, I and 2 of the second 
pattand defendant No. 3 of the third part 


by walen defenjant No. 3, who had pre- 


viously taken a lease of a certain forest 
belonging to the plaintiff, agreed to supply 
certain sleepers to defendants Nos, xand 2. 
at a certain price and the plaintiff agreed 
to stand surety for defendant No. 3 and 
to pay all damages for non-delivery that 
might be sustained by defendants Nos. 1 
and 2. Defendants Nos, 1 and 2 alleged 
in the suit which they instituted in Caleutta 
that defendant No. 3 failed to deliver the 
sleepers to them and by the suit which 
they instituted on the rgth December 
I914 they asked for damages not only 
as against defendant No, 3, but also as 
against the plaintiff, On the roth bebru- 
ary I9I5 defendants Nos. i and2 got an 
€x parte decree against the plaintiff and 
defendant No. 3. On the roth Bebruary 
1916 defendants Nos. 1 and 2 applied for 
execution of the decree in the Court of the 
Subordinate Judge of Ranchi. On the 
14th April 1916 the plaintiff applied in the 
Caleutta High Court for setting aside the 
ex parte decree. On the rrth August 
10916 the decree was set aside on certain 
terms which it will be necessary to consider 
when we come to deal with the question 
of jurisdiction of the Calcutta High Court, 
On the 21st November 1916 the suit was 
decreed as against the plaintiff upon con- 
test, The plaintiff thereupon appealed to 
the Appeal Court, In May ror the Appeal 
Goart remanded the suit for trial of certain 


issues, On the 6th July 1917 the suit 
was finally decreed for Rs, 21,600. In 
September 1917 the defendants Nos, r 
and 2 took out execution in the Court 
of the Subordinate Judge of Rancbi,ard 
om the ryth November 1917 the suit out 
of which the present appeal arises was 
instituted by the plaintiff who was defendant 
No. 3 in the previous action. His case 
is, that the decree obtained by defendants 
Nos. r and 2 against bim was fraudulent, 
and, secondly, that the Original Side of the 
Calcutta High Court had no jurisdiction 
to entertain the suit. So far as the -first 
question is concerned, itis sufficient to say 
that the plaintiff appeared in that suit 
from start to finish and there is no ground 
for setting aside the decree on the grounc 
of fraud. So far as the second point is 
concerned, it is suggested that the plaintiff 
is nota resident of Calcutta but is a resident 
of Srinagar in Ranchi; that the contract 
was entered into in Gumla, and that the 
breach of the contract, if any, took place 
in Ranchi. It is argued on behalf of the 
appelant that there was a lack of inherent 
jurisd’ction in the Original Side of the C: l- 
cutta High Court, and that consent could 
not confer jurisdiction on tbat Court, 

I quite agree tbat, if there was abosolute- 
ly no jurisd’ctionin the Calcutta High 
Court to  cntertain the suit the con- 


sent of the perties could not confer 
any jurisd‘ction upon that Court. 
But it has got to be considered 


waether there was the absence of that 
jurisdiction inthe Court, It will be noticed 
that when the time for performance of the 
contract came, Messrs. B. N. Basu & Co., 
Solicitors, on behalf of the plaintiff, wrote 
and addressed the following letter to the 
defendants, ‘The letter runs as follows:— 

“Dear Sirs, 

“A mere denial on your part that you 
have not failed to fulfil your part of the 
agreement will not help you in altering 
facts. In spite of repeated requisitions by 
our client you failed to provide him with 
the necessary funds and you have thereby 
put him to heavy loss. Our client has 
instructed us to take proper steps in the 
matter, š 

“We understand that after writing to us 
the letter under reply you wrote a letter 
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to ourclient, Asyou havefailed to perform 
your part of the agreement, heis not bound 
to supply you with any sleepers, which 
please note.” 

This letter was written in Calcutta and 
was a repudiation of the agreement between 
the defendants Nos. I and 2 and the plaintiff, 
Defendants Nos. r and 2 acted upon this 


repudiation and promptly proceeded to . 


bring a suit against the p'aintiffinthe Ori 
ginal Side of the Calcutta High Court, 
Now, it seems to me that thebreach of the 
agreement took place in Calcutta, and, 
that being so, part of the cause of action 
arose within the limits of the ordinary 
Original Jurisdiction of the ‘Calcutta’ High 
Court, It is quite true that defendants 
Nos. T and 2'wao were the plaintiffs in that 
action shouid have taken the leave of the 
Court under clause XII of the Letters 
Patent before instituting the suit. But it 
has been Beld in numerous cases that if 
there is submission to tne jurisdiction of a 
Court and if there is no inierent lack cf 
jurisdiction in tbat Court the absence of 
formality which would confer complete 
jurisdiction on that Court will not -render 
the judgment of that Court null and void, 
Part of the cause of action, as] have said, 
arose within the jurisdiction of that Court, 
There was,therefore, not an entire absence 
of jurisdiction in the Original Side of the 
Calcutta High Court taking -cognizance of 
tne suit. Inordertogive a complete juris. 
dictionit was necessary for the plaintiff in 
that action to ask tbe leave of tbe Calcutta 
High Court. It is quite true that leave 
of the Calcutta High Court was noi taken 
wien they instituted the suit in ror, 
But then the p:aintif submitted to the 
jurisdiction of the Court and expressly 
undertook not to question the. juri:diction 
of the Court. That undertaking was given 
when they applied for setting aside the 
ex parte decree. One of the terms of the 
consent order by which the ex parte decree 
was set aside was that the plaintiff would 
not question the ju risdiction of the Calcutta 
High Court. In my opinion, the Calcutia 
High Court had jurisdiction to render 
judgment in,tbe case, That being so, it 
is quite impossible to set aside the judg: 
ment of.the Calcutta High Court. The 
“view of the learned Subordinate Judge is 
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perfectly right and I would dismiss this 
appeal with costs. 
Foster, J.—I agree. 
Z. K, Appeal dismissed, 
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LAHORE HIGH COURT. 
MISCELLANEOUS Civi, APPEAL, NO. 2815 
OF 1916, 

January 8, 1023. 

- Present:—Mr. Justice Scott-Smith and 
Mr, Justice Moti Sagar. 

MALHA AND OTHERS—PLAINTIFFS 
— APPELLANTS 

versus 
BISHEN SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Punjab Courts Act (VI of 1918), s. 39 (1) (a) 
-——Pre-emptiion Suit- Value for purposes of jurisdic- 
tion less than Rs. 5,000— Decree passed on payment 


‘of sum larger than Rs. 5,000—- Appeal— Forum, 


roper. 

Where the value of a suit for pre-emption for the 
purposes of jurisdiction calculated at thirty times 
the land revenue ọf the land in dispute is less than 
Rs. 5,000, but a decree is passed in the suit on 
payment of a sum larger than Rs. 5,000, an appeal 
arising from the suit must, under section 39 (7) 
(a) of the Punjab Courts Act, be filed in the 
Court of the District Judge and not in the High 
Court. [p. 197, col. I.) 

Iftikhar Ali v. Thakar Singh, 15 Ind. Cas. 
3474 83 P. R. 1912; 170 P. W. R. 1912, followed. 

Appeal from the decree of the District 
judge, Karnal, dated 22nd August 1916 
reversing that of the Senior Sub-Judge, 
Karnal, dated 27th March 1916, 

Mr. N. C. Mehra, for the Appellants. 

Messrs. B. D. Qureshi and B. A, Cooper, - 
for the Respondents. 


JUDGMENT.—This is a second appel 
from the order of the District Judge of 
Karnal annulling the plaintifis-appellants' 
decree ina pre-emption Case on thegrouna 
that they had failed to prove that thcy 
paid the whole sum named in their decrce 
within the time appointed. The appcal 
came before a Judge in Chambers win, 
on the 17th March 1917, held that upin 
the question of payment of the entire pre- 
emption:money on of before the date fixcd 
in the decree, the District Judge's findiig 
of fact against the appellants could nut 
He noted, 
however, that the point which requircd 
determination was whether the Dstrict 


. Wol.56)] 


Judge was competent to hear the ap- 
peal from the order of the Court of first: 
instance. The value of the suit for the 
purpose of jurisdiction, calculated at thirty 
times theland revenue, islessthan Rs.5,000, 
but the decree for pre-emption was passed 
on payment of Rs, 11,574-0-0, The learned 
Judge po'nted out that, according to. the 
judgment. of a Division Bench reported 
as Iftikhar Ali v. Thakar | Singh (x), the 
Divisional Judge under the oid Punjab 
Courts Act was cottipetent to hear an 
appeal from a decree of this kind; but 
that the question arose whether, in view 
of the wording of section 39, clause (b) 
of the Punjab Courts- Act III of 1914, the 
Chief Court was the only Court competent 
to hear the appeal, Now, in our opinión, 
it is clear that, under section 39, clause 
(a) of that Act, the District Judge had 
jurisdiction to hear the appeal, and it is 
at. least doubtful whether classe (b) of 
that section took away from him the juris- 
diction conferred by clause (a). But 
it is unnecessary for us to dispose of this 
point having regard to the Punjab Courts 
Act VI of 1918. The preamble of tkat 
Act shows that. it was enacted because 
the Punjab Courts Act, 1914, as published in 
the Punjab Gazetie of 22nd. May 7014, 
inciuded a clause, yamely, clause (b) of 
sub-secticn (1) of section 39 which had 
not been passed by tbe Legislative Cor ncil 
of the Ijeutenant-Governor. Section 3 (I) 
(a) of Part I of that Actis to the effect 
that the provisions conta/ned in Part II 
of the Act are hereby enacted, ard shall 
be deemed to nave had effect on and from 
the first day of August i914. We, therefore, 
have to see whether under Part II of the 
Act the District Judge had jurisdiction 
to hear the appeal. 

Section 39. (1) (a) lays down! that an 
appeal from a decree. or order of a 
Subordinate Judge shall lie to the 
District Judge where the value of 
the original suit in which the order 
or decree was made did not exceed five 
thousand rupees. The wording of this 
clause is similar to that of the Punjab 
Courts Act which was in force before the 
passing of Act 1H ofrgr4. It is, therefore, 


(1) i5 Ind. Cas, 


347; 83 P. R. 10912! 170 
RW. Re 1914. 200 f PATS 
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clear, having regard to the Chief Court's 
judgment referred to above [Aftikhar AH 
v. Thakar Singh (x)], tlat the District Judge 
had jurisdiction to hear tbe appeal, and 
clause (b) of section 39 of the 1918 Act 
certainly did not give the Chief Court 
jurisdiction to hear the appeal from the 
decree passed by the Subordinate Judge 
in the present case. We, therefore, hold 
that tbe appeal was rightly decided by 
the District Judge, and as no other 
point arises, we dismiss the appeal with 
costs. 


Z. K. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER/S 
COURT. 


“First CIVIL APPEAL NO. 29 OF 1921, 
July ir, 1923. 
Present — Mr. Kennedy, J. C. and 
Mr. Raymond, A. J. C. 
_FirM or CHANDAJI KHUBAJI— 
DEFENDANTS— APPELLANTS 
Versus 
Fm OF DEVJI LADHA — PLAINTIFFS— 
RESPONDENTS. : 

Civil Procedure Code. (Act V of 1908), s. 20— 
Cause of action; place of— Principal and agent 
-Breach of contract—Damages— Jurisdiction. 

A Karachi Court has no jurisdiction to try a 
suit for damages alleged to have resulted from 
breach of contract committed by the defendant 
agent, residing in Gantur, by his failure to carry 
out instructions, sent by the plaintiff principal 
from Karachi. [p. 198, col. 1.3 

Vishingi v. Jasraj, 50 Ind. Cas. 146; 12 $. I. 
R. 3, followed. 

Hemandas v. Devishah, 19 Ind..Cas. 433; 6 
8. L. R. 181, distinguisbed. j 

Appeal from the judgment and decree 
of Mr. Kemp, A. J. C. 

Mr. Dtpchand Chandumal, for the Appel- 
lants. M - 
Mr. Nadirshah Naorojt, 
spondents. 

JUDGMENT.— The only point with which 


for the i Re- 


. we are concerned in this appeal is one of 


jurisdiction. The suit was one by the 
plaintiffs-respondents who carry on busi- 
ness in Karachi against the defendants- 
appellants” firm who. catty on business at 
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Gantur, for damages in respect of the der 
fendants’ alleged negligence in the fulfil- 
ment of an order given by the respondents 
to the appellants to purchase 39 bundles 
of best dried chillies, 

It would be useful to re-produce para- 
graph 5 of the plaint which is as 
follows :— 

“That on account of defendants dis- 
honesty or negligent conduct and derelic- 
tion of his duty as agent, the plaintiffs 
have suffered loss of Rs. 1,021.” 

According to the facts set out by the 
Trial Judge, it would appear that he felt 
that the Karachi Court had no jurisdiction 
to try the suit for the order for the supply 
of the goods was sent by wire by the plain- 
tiffs to the defendants at Gantur, the con- 
tract of agency was, therefore, made at 
Gantur and the alleged negligence on the 
part of the,appellants occurred at Gantur 
where the contract of agency was to be 
performed. The damages claimed by the 
plaintiffs-respondents arose out of the alleged 
negligence of the appellants at Gantur 
because it was at Gantur he purchased 
inferior goods, and, finally, it was esta blish- 
ed that the defendants resided at Gantur. 
On this aspect of the case the learned Judge 
remarked: “in my opinion, therefore, 
in a case for dameges for negligenceit is 
very questionable whether it can be said 
that any part of tle cause of action bas 
arisen in Karacti." One would have ex- 
pected from this statement of facts that the 
learned Judge would have held that he 
had no jurisdiction to try the suit but he 
appears to have felt himself bound by the 
judgment of & Bench of this Court in the 
case of Hemandas v. Devishah (x). We 
have perused the judgment in that case 
and we cannot regard it as an authority 
binding in this case where the facts are 
substantially different and distinguishable. 
We are of the opinion that the correct 
principle of law in a case of this descrip- 
tion'was laid down in WVshinji v. Jasraj 
(2), where the learned Judge distingvished 
the case reported in Hemandas v. Devt shah 
(1) by pointing out that that case was one 


not founded on'breach of contract but was - 


for money payable in pursuance of the 


(x) 19 Ind. Cas. 4331 6 S. L. R; x81; 
(2) Bo Indi Cos, 146112 Bi Ta Ra 933 
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contract, Mr, Nadirshah who has re- 
presented the respondents has apparently 
found himself in rather a difficult positicn 
to support the judgment of the learned 
Judge on the facts as stated by him and has 
endeavoured to explain that this Court has 
jurisdiction because (x) the mcney was 
payable here and, secondly, goods were 
deliverable in Karachi. If Mr. Nadirshah 
felt that these two circumstances would give 
the Karachi Court jurisdiction, it is remark- 
able indeed that he should not ia ve mention- 
ed either of them in the plaint where he 
distinctly and specifically alleges that it wes 
the appellants’ dishonesty and negligent | 
conduct in buying inferior chillies that 
led him to suffer the damages which he 
now claims. Apparently, this argument 
was not even put forward in the lower 
Court because there is no refererce to it 
by the Trying Judge who has described in 
detail all the facts of the case, and who, in 
considering the question whether Le had 
jurisdiction, would certainly have referred 
to the two grounds that have now been 
raised by Mr. Nadirshah before us. Be- 
sides, there is nothing on the record to 
show that the value of the goods was pay- 
able in Karachi, and as a matter cf fect 
appellants recovered the value of the gocds 
purchased in Bombay. 

In our opinion, therefore, it seems clear 
that this Court had no jurisdiction to try 
the suit, consequently tke judgment of the 
lower Court must be reversed and we do 
so with costs, 


S. D, Judgment reversed. 


LAHORE HIGH COURT. . 
Civm, REVISION PETITION No. 885 
OF 1922. 

February 14, 1923. 
Present »— Mr. Justice Zafar Ali. 
CHANDA SINGH AND OTHERS— 
JUDGMENT-DEETORS— 
PETITIONERS 
versus 
FATEH CHAND- PLAINTIFF, 
Musammat RAJ KUAR— DEFENDANT 
—RESPONDENTS, 
Giot, Procedure Code (Act V of 1908), ss. rig ` 


Vol. 56) 
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Y42——Sutt against defendants in representative 
Cabacity—Decree in personal form— Amendment 
of decree—-Power of Court—Reviston. 

_ Defendants were sued for the recovery of a cer- 
tain sum as the legal representatives of a deceased 
obligor of a bond, The judgment recognised the 
fact that the defendants were sued in a representa- 
tive capacity and a decree for a certain sum 
was passed against them. The decree, however, 
was drawn up in the form of a purely personal 
decree against the defendants. The latter applied 
for amendment of the decree, which was refused, 
On revision t 

Held, (x) that the Trial Court could and should 
have amended the decree under section 152 of the 
Civil Procedure Code, so as to bring it in accord 
with the judgment and make the decretal amount 
payable out of such property of the deceased obligor 
in the hands of the defendants as was liable to 
attachment in satisfaction of the decree; [p. 
200, Col. 1.] 

(2) that the High Court had jurisdiction tointer- 
fere in revision with the order of the lower Court 
‘refusing to amend the decree, as the order 
amounted to a gross miscarriage of „justice. [p. 

. 200, col. 1] 

Kristamma Naidu v. Chapa Naidu, 17 M. 
410; 6 Ind. Dec. (N. s.) 284 (F. B.), and  Ismalji 
Jbyahimji Nagree v. Macleod, 31 B. 138; 8 Bom. 
E. R. 969,relied on. 

Petition for revision of the order of 
the Senior Subordinate Judge, kerozepore, 
dated the 22nd August 1922. 

Lala Badri Das, R. B. for 
Petitioners. 
Lala Kasht Ram, for the Respondents. 

JUDGMENT.— The questions that arise 
on this application in revisior are two-fold, 
4. e, (1) whether the e money-decree 
whose amendment the defendants-peti- 
tioners seek is not in conformity witb the 
judgment, and (2) if not, whether this 
Court in the exercise of its revisional 
jurisdiction can interfere with the order. 
of the Court below refusing to amend it, 

The facts are briefly as below:— 

Upon the basis of a simple bond for 
Rs. 2,400 eXecuted by Jita Singh in favour 
‘of Bateb Chand, the latter after the death 
‘of Jita Singh, brought a suit against Lis 
two sons and widow to recover Rs. 5,735 
made up of, Rs. 2,400 principal and 
RS. 3,335 interest. It was stated in the 
plaint that the sons and the widow of the 
deceased debtor were in possession of 
all sorts ot property left by him and were, 
therefore, legally responsible for tbe pay- 
ment of his debt, and the prayer was for 
a decreefor Rs. 5,735 against the defendants 
and the estate of Jita Singh. The sons 
pleaded, jnter alla, that Jita Singh left 


the 
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no self acquired property and that the 
ancestral property to which they had 


- succeeded could in no case be held liable 


for Jita Singk’s debi. Issues were settled 
in the presence of the parties and their 
Pleaders and were as below:— 

(x) Westhe bondin sritfor considera- 
tion? 

(2) To what sum as principal and 
intrerest, if any, is plaintiff entitled ? 

The learned Senior Subordinate Judge, 
who framed these issues, recorded the 
following note at the same time: — 

“The question of necessity and ances- 
tral nature of the property and its liablitiy 
in this suit does not arise at present, 
time enough to reise objections if and 
when execution is taken out against it.” 

Brom the above it is quite clear that,- 
at the time of the settlement of issues, the 
parties and their Pleaders were made 
to understand that the only points to be 
adjudicated upon were the two put in 
issue and that the question of the liabi- 
lity of ancestral land for the debt would 
be decided in the execution proceedings. 
It was further clear that no plea as tco the 
personal liability of the defendants was 
either reised or pressed at that time, be- 
cause, on the face of it, they were sued in 
no capacity other than that of the re- 
presentatives of the deceased obligor. 
The judgment of the learned Senior Sub- 
ordinate Judge (Mr. M. V. Bhide), who 
decided the case, opened with the remark 
that the defendants were sued as repre- 
sentatives of the deceased obligor, and 
concluded with granting a decree to plaint- 
iff for Rs. 4,903-12-0 and “proportionate 
costs without saying anything as to the 
persons and property liable under the 
decree, nor was it necessary to do so if 
regard be had to the remarks recorded 
at the time of the settlement of issues, 
But the decree that was drawn vp by 
a Ministerial Officer of the Court was worded 
as below— T 

“,...1t is ordered that the defendants 
do pay to plaintiff Rs. 4,903-12-0 ond 
proportionate costs..." : 

The judgment and decree are dated 
the 24th October 1921. In July r922 
Chanda Singh applied to the Senior Sub- 
ordinate Judge for amendment of the 
decree to make itin accord with the judg. 
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ment. "This application was heard by Lala 
Achhru Ram, successor-in-office to Mr. 
Bhide, and was refused on the ground 
thet the  plaintif’s prayer was 
for a decree against the de- 
fendants. From his order the defendants 
preferred an appecl, but a Division Bench 
of this Court of which I wasa member 
held that tke appeal did not lie and that 
it may be treated as a petition for revi- 
sion. . 

Now, it is quite clear that the decree 
is not in conformity with the judgment 
and that the plaintiff by his prayer for 
a decree against the defendants meant 
nothing else than a decree against them 
in their representative capacity, t.e., as 
. persons who had succeeded to the es- 
tate of thé obligor as stated in paragraph 
2 of theplaint. "Therefore, the lower Court 
could and must have amended the decree 
under section 152 of the Code of Civil Pro- 
cedure, 

As regards the second question there 
can be no doubt that the decree, if left 
as it is, will lead to gross iniscarriage 
of justice by fastening a heavy personal 
liability for the sum of over Rs. 5,000 (in- 
cluding costs) on persons who are 
not liable for it. In a case like this, this 
Court has the power to interfere in exercise 
of its revisional jurisdiction see ' Kristamma 
Naldu v. Chapa Natdu(1) and Ismalji 
Ibralumjl Nagree v. Macleod (2).} 

Therefore, I accept the petition and 
order that the decree be amended so as 
to make the decretal amovnt payable out 
of such preperty of the deceased obligor 
as should be liable to attachment in satis- 
faction of the decree. The respondents 
will pay the petitioners’ costs in this 
Court. 

Z. K. Appeal accepted. 
I) 17 M. 410] 6 Ind. Dec. (x. s. . BJ. 
9 2 B. 138) 8 Bom, LR E pes) 
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NAGPUR JUDICIAL | COMMISSIONER S 
COURT. < 
SECOND CIVIL APPEAL NO. 92 OF 7922. 
July 9, 1923. 
Present:—Mr. Baker, O. J. C. 
FAIZ MAHOMED—DEFENDANT-- 
APPELLANT 
UCFSUuS 

SHEIKH WAJID—Pramtirr—Rr- 

: SPONDENT, ; 

Pleadings— Plain, false averment in—JDísmissal 
of sudi—Suit fov exclusive | possession — Joint 
possession, if can be awarded. 

A suit cannot be dismissed merely on account 
of a false averment. fp. 201, coh 1.) . 

Loola v. Pyare, 33 Ind. Cas. 497; 72 N.L. Ri 
57 at p. 60, referred to, 

A Court is entitled to apply the law to the 
facts actually proved by the evidence even though 
they show the allegations of both the parties to be 
untrue, incorrect or incapable of proof and judi 
cial recognition. (p. 201, col. 1.) 

A Court is justified in giving the plaintiff relief 
to which he is entitled on facts found proved ir- 
respective of what his original claim was. [p. 
201, col m] 

A plaintiff who claims exclusive possession of 
et can be awarded its joint possession. [p. 201, 
col, 1. 

Hyat Khan v. Button Khan, 3 Ind. Cas. 544 
5 N. L. R. 105, Parashram v. Miraji, 20 B. 5694 
10 Ind. Dec. (N. $.) 945, and Naranbhai v. Ranu. 
chhod, 26 B. 141; 3 Bom. L. R. 598, relied upon. 

Appeal from tke decree of the Distrct 
Judge, Nimer, in Civ] Appeal No. 114 
of 1927, datea 21st November 1921, 

Messrs. P. C. Duli and S. B. Gokhale, 
for the Appellnat, 

Mr. W. R. Puranik, for tke Respcnd- 


ent, 

JUDGMENT.—Tte facts cf this case 
are fully set out in the judgments of tte 
Courts below, and the only question. which 
erises is, whether a person who has failed 
to make out the title on which he brorgLkt 
his suit can be allowed the relief which 
has been gtanted by the lower Courts, 
The plaintiff sued to recover possession 
of the property in suit alleging that he 
purchased it at a Court-sale and that he 
is the owner and the defendant is a tres- 
passer, and he claimed exclusive possession, 
The parties are cousins, being the grandsons 
of one Sheikh Mahomed. 

The finding of both the Courts beicw 
is that the purchase was made by Sheikh 
Mahomed himself in the name of his grand- 
son, the plaintiff, with a view to protect 
the property from ereditors, as he waa 
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heavily indebted, The plaintif is oniy 
a benamtdar for Sheikh Mahomed. He is 
not entitled to exclusive possession, but 
the lower Courts have given him joint 
possession along with tke defendant on 
the groind that he has been long in poss- 
ession, first by himself and latterly joint- 
ly with the defendant, as is shown by the 
village records, -> l . 
Itiscontended on behalf of the appellant 
that the lower Courts have given the plaint- 
iff a relief to which he is not entitled, 
ashe never set up any case of joint owner- 
ship and denied that he was a bena midar 
: for his grandfather, and that the suit 
should, therefore, have been dismissed. 


A suit, however, cannot be dismissed 
on account of a false averment, ef. Loola 
v. Pyare (1), in which a-number of cases 
on the subject have been quoted. The 
Courts were entitled to apply the Jaw 
tothe facts actually proved by tke evidence 
even though they showed the allegations 
of both parties to be untrue, incorrect, 
or incapable of proof and judicial recogni- 
tan, In Hyati Khan v. Button Khan 
(2) it was held that a plaintiff, wko kas 
claimed exclusive possession of land, 
can be awarded joint possession, but only 
of the Jand of which he had claimed ex- 
cíusive possession, and not of other land. 
A similar view regarding.  co-parceners 
has been taken in Parashvam v. Miraji 
(3) and Naranbhat v. Ranchhod (4). It 
will appear, therefore, that the Jower Courts 
were justified in giving the plaintiff the 
relief to which he was entitled on the 
facts found proved irrespective of what 
his original cieim was, Bott the lower 
Courts havefound that tke plaintiff and 
defendant  heve been in joint possession 
and the plaintiff’s name is entered in the 
Revenue Records, and be is entitled to 
joint possession, The other land, which 
is not covered by tke sale but now forms 
part of the same Survey Number, in the 
absence of evidence must be treated on 
the same footing. 


(1) 33 Ind. Cas. 497; 12 N. L, R. 57 atip. 60. 
i2 3 Ind. Cas. 54; 5 N. L. R. 105. 

3) 20] . 569; 10 Ind. Dec. (N. 8.) 945. 
(4) 29 B, 141; 3 Bom. d. R. 598: I 
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The decree of the lower Appellate Co rt 
must be confirmed and tke appeal is dis- 
missed with costs, 


G.R. D, Appeal dismissed. 


LAHORE HIGH COURT. 
REFERENCE CASE NO.5 OF 1023. 
May 22, 1923. 

Preseni:—Mr. Justice Moti Sagar, 
BALWANT RAI—PLAINTIFE 
VE7SUS 
NIAMAT KHAN AND OTHERS— 
DEFENDANTS, ° 
Civil Procedure Code | Act Vofxgo8), O. XLV I, 

y. 1— Reference to High Court, when can be made 
—Sanction to prosecute, application for— Question 

of law, whether can be referred. 

The only questions which can be referred to the 
High Court under O. XLVI, r, x of the Civil Pro- 
cedure Code are those which arise pending the 
trial of a suit, and no questions which arise sub- 
sequent to the hearing of a suit, except those 
which arisein the execution of a decree, can form 
me Pre of reference under the rule. [p. 202, 
col. 2. 

An application for sanction to prosecute cannot 
be regarded as the trial of a suit, and a question 
arising on such application cannot, therefore, 
be referred to the High Court underO. XLVI, 
r. I of the Civil Procedure Code. [p.202,col, 2.) 

Case referred by tne District Ji cge, 
Lakore, with his Letter No. 352, dated tle 
29th March 1923 for orders of the High 
Covrt, Lahore. : 

Mr, Shamaiy Chand, for the Plaintiff, 


Mr. Ghulam Mohyuddin and Maihk 
Mohammad Hussain, for the Defend- 
ants, 


ORDER.—One Niamat Klan brought 
a sit for redemptior of a house 
at Muzang against Balwant Rai and others 
in the Court of Pandit Omkar Nath Zutshi, 
Subordinate Judge of Lahore. Inthecourse 
of this suit Niamat Khan produced a re- 
ceipt for Rs. 1,100 purporting to havee 
been signed and executed by Balwant 
Rai and claimed that he should be given 
credit for this sum in the accofints. The 
defendant, Balwant Rai, repudicted the 
receipt and alleged that it was a forgery, 

° e 
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The Subordinate Judge sent the receipt 
to Mr. Brewster, Government Expert 


‘at Calcutta, for his opinion, who reported 


that it did not bear the signature of the 
defendant, and that it was forged. The 
Subordinate Judge, agree’ng with tke opi- 
ation of the Expert, held the receipt to be 
a forgery and disallowed the item, After 
the decision of the suit Balwant Rai made 
an application to the Subordinate Judge 
for sanction to prosecute Niamat Kkan 
for produciag a false receipt. The Sub- 
ordinate Judge ordered notice to issue 
to the respondent on the 3rd of January 
1923. Before this application could come 
on for hearing Pandit Omkar Nath Zutshi 
was transferred and was succeeded by Bawa 
Kanshi Ram. On the day of hearing 
a preliminary objection was taken on 
behalf of the respondent that the Covit 
of the Subordinate Judge was not a perma- 
ment Courtand that, therefore, Bawa Kanshi 
Ram had no jurisdiction to entertain the 
application. Reliance was placed in sup- 
port of this contention on Phina Singh 
v. Empress (1); Emperor v. Daul (2); 
Muhammad Ishaq v. Mugtm-ud-din (3); 
Maula Bakhsh v. Lal Chand (4) and Jia 
Lal v. Phogo Mal (5). The petitioner, 
on the other hand, relied on a recent judg- 
ment of this Court by Mr, Justice Marti- 
neau reported as Tava Chand v. Emperor 
(6), in which a contrary view was taken. 
‘he learned Subordinate Judge, finding 
that there wasa conflict of authority upon 
this point, has referred the matter to this 
Court for decision under O, MEV rf 
of the Civil Procedure Code. E 

In my opinion this reference is incompe- 
tent and the section under which it kas 
been made is altogether inappl’cable, ‘The 
section provides that where before or on 


(x) 25 P. R. 1889 Cr. 
(a) 2 Ind. Cas. 812; 6 P. R, 1909 Cry 104 
p. I, R. 1909; 12 P. W. R. 1909 Cr.; xo Cr. L. J. 


158. 
(3 


LJ. 
(4) 37 
is. J. 121. 
(5) 47 


19 Ind. Cas. 178; 7 P. R. 1913 Cr.; 14 Cr, 
178; 207 P. L R. 1913. 
Ind. Cas. 473; 23 P. R. 1916; r8 Cr, 


Ind. Cas; 286; 22 P. R. 1918 Cr r9 


Cr. L. J. 924: 34 P.W. R. 1918 Cr. : 138 P. L. R, 


18. 
i 6) 67 Ind. Cas. 723; 23 Cr. I. J. 4511 65 P, 


d s 1922; (1932) A. L R, (L-) 479. 
e 
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the hearing ofa suit or an appeal in which 
the decree is not subject toappeal, or where, 
in the execution of any such decree, any 
question of law or usage having tke force 
of Jaw arises, on which the Court trying 
the suit or appeal, or executing tte decree, 
entertains reasonable doubt, the Court 
may, either of its own motion or on the 
application of any of the parties, refer 
the matter to the High Court for decision. 
I do not think that an application for 
sanction to prosecute is a suit or an appeal 
within the meaning of this section. Morte- 
over, it seems cler from the wording 
of the section that the only questions 
which can be referred to this Cotrt are 
those which arise pending the triai of tke 
suit and that no questions  wnich arice 
subsequent to the hearing ofa suit except 
those which arise in the execution of a 
decree can form tke subject of reference 
under this section. I have ao hesitation 
in holding that O. XLVI, r. 1, cf tke Civil 
Procedure Code refers to such questions 
only ss may arise in tke trial of the suit 
and not to questions arising on applica- 
tion for sanction to prosecute which cannot, 
in any sense of the word, be considered 
as a trial of a suit, I think, therefore, 
that the Subordinate Judge tad no power 
to make this reference ard I decline to 
answer the question. "Tte record will 
be returned “to tke Subordinate Jv cge 
who will dispose of the case according 
to law. 


Z. E. Order accordingly, 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAT, 
NO, 1448 OF 1021, 
April x8, 1923. 
Present Mr. Justice Harrison and Mr, 
Justice Zafar Ali, 
GYAN SINGH —DEFENDANT—APPEILANT 
Versus 
GYAN SINGH AND ANOTHER —PLAINTIFFS, 
MANGAL SINGH—DEFENDANT 
— RESPONDENTS. 
Punjab Pre-emption Act (I of 1913), s. 30— 
Pre-emption suit — Vendee in possession as tenani 
pricy te salam Liwitetion, eommencement of; p 
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Where a vendee is, at the date of sale, in posses- 
sion of the property purchased by him as a tenant, 
it is impossible for him to take physical possession 
of the property under the sale within the meaning 
of section 30 of the Punjab Pre-enption Act, 
and limitation for a suit for pre-emption in respect 
of the sale begins to run from the date of the muta- 
tion. . | 
(o Imam-ud-diw v. Khuda Bakhsh, 29 Ind. Cas. 
146; 88 P. L. R. 1915; 63 P. W. R. 1915 and 
Tola Ram v. Lorinda Ram, 69 Ind. Cas. 715i 
3 L. 261; (1922) A. I. R. (L.) 210, followed. 

Miscellaneous second appeal from an 
oraer of the District Judge, Lyallpur, dated 
the ryth March 1921, reversing that of the 
Senior Subordinate Judge, Sheikhupura, 
dated the 28th July 1922. 

Lala Harbhajan Das, forthe Appellant. 

Mr, B. A. Cooper, for the Respond- 


ents. 
JUDGMENT.—Plaintifis in this case 
brought a suit for pre-emption within 
a year from the date of the mutation in 
question but more than a year after the 
date of the alleged oral sale. It was held 
by the learned District Ju dge that, inasmuch 
. as the defendant-vendee had been in posses- 


_sion before the sale in the capacity of a. 


tenant, limitation must run from the. date 
of the mutation and he, therefore, accepted 
the appeal and remanded the case to the 
Trial Court, which bad decided precisely 
the contrary. 

The only question arising om second 
appeal is, whether limitation runs from 
the date of tbe oral sale or from the date 
of mutation, The case is governed by 
Tola Ram v. Lorinda Ram (x) and Imam- 
ud-din v. Khuda Bakhsh (2). Inasmuchas 
at the time of tbe sale.the vendee was al- 
ready in physical possession, it was impossi- 
blein the nature of thingsfor him to take 
physical possession under the sale, The 
nature of his title no doubt changed but 
his physical possession remained precisely 
the same for all the world to see. ‘The 
question is really one of notice and as the 
potential pre-emptor received no notice 
whatever until the date of mutation the 
limitation must be held to run from that 
date, It is urged by Counsel that he is 
shown to have been present at the time 


(x) 69 Ind. Cas. 715; 3 L. 261; (1922) A. I. 

R. (L.) 210. f 
(2) 29 Ind. Cas; 146; 88 P: L, R. 1915; 63 

P.W. R: Tory. . i ; , 
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of the mutation and that it was then stated 
that the sale bad taken place some months 
before, ‘This does not affect the position 
in any way for, whatever was then stated, 
it has to be seen as to when the pre-emptor 
was put in possession of the facts, 

Finding, therefore, that the suit is with- 
in time, we dismiss the appeal with costs, 

Z EL. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


MISCELLANEOUS CIVIL, APPEALS Nos, 23 
OF 1920, 
AND 28 OF 1921, 

l March 3, 1922. «4 
Present:—Mr, Kennedy, A. J. C., and 
Mr. Aston, A. J. C. 

KHAN CHAND AND OHERS—PLAINTIFFS 
< —APPELLANTS 
UEY SMS 
ABDUL MAJID AND OTHERS— 
DERFENDANTS— RESPONDENTS, 
Civil Procedure Code ( Act V of 1908), O. X Ix 
ff. 3, 4— Appeal — Revision. i 
No appeallies against an order passed under 
O. XL, 1. 3, Civil Procedure Code, but the 
Court may in proper cases revise it. How- 
ever,in appeal against an order under O. XI, 
r. 4, Civil Procedure Code, the order under 0, XI, 
r.3, Civil Procedure Code, is not to be taken as 
conclusive and the whole matter (including the 
proceedings under O. XL, r. 3, Civil Procedure 
Code) is laid open for decision on the merits, 


Preliminary orders passed in appeels 
against orders, dated the*2nd January 
1920, passed by the District Judge, 
Hyderabad (Sind) 

Mr.Motivam Ramchand, for the Appellants, 

Mr, T. G.-Elphinston, tor the Respondents, 

ORDER.—This case hasalreagy been before 
vs. Ontbe22nd of bebiuary we decided tLat 
the lower Court could order levy of tke 
amount duecfroma deceased Receiver ott of 
his property inthe hands of his representa- 
tives under O. XL, r. 4. In that 


judgment a brief account of the cast iS. 


given. We now come on to decide the direct 

points so fer asit is possible 1or us 15 do 

so. It may be observed that in this cstate 

there bave been threeReccivers whom we wil] 

call 4, B, and C, On the 13th of Apri] 
e 
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I918 C put in his report of the administration 

of the whole estate from the commence- 
ment of the Receivership of A. The District 
Judge gave notice to B and other re- 
presentatives of A and also to the bene- 
ficiaries and proceeded to consider the re- 
port. B and other representatives of 4 
put in some vague and general objections 
to the report but they did not appear to 
be very helpful to the Court. The 
District Judge, Hyderabad, went into the 
report in considerable detail and at great 
length and on January 2nd, 1920, passed 
an order on the Receiver's repcrt ascertain- 
ing how much he considered due from A,B, 
and C directing payment into Court and 
assigning the shares in wnlen the funds 
when paid in were to be divided amongst 
the existing beneficiaries. Against that ot- 
der B and other representatives of A file 
Miscellaneous Appeal No. 23 of 1920 and in 
their appeal memorandum they ask that 
if the Court holds that no appeal lies it 
should be treated as revision application. 

Thereafter certain of tne beneficiaries 
(six in number) made an application to 
the Court asking that certain of the prop- 
erty of A in tne hands of his heirs be 
attached and sold in order to realize the 
amount found due under the report, The 
Court on the 8th of August 1927 dir:cted 
certain property of A in the bands of his 
representatives to be attached and sold. 
Against that order the representatives 
appeal. 

We have already beld the order for re- 
covering a balance due from the property 
in the hands of the representatives of tre 
late Receivers is one which it is competent 
for the Court to make under O. XL 
r, 4. The question, however, remains 


-what powers tnis Court bas, if any, to correct 


any order which may ‘have been passed by 
the District Court whether under O. 
XL, r. 3, or under O, XL,r. 4. 

As regards the order of the District Cor rt 
under O. XL, 7.3, itis clear under the 
authorities that no appeal lay from that 
order. The Court will in proper cases, 
that is to say, where the First Covrt has 
acted illegally or with material irregt larity 
revise that order, The qu estion is assu Ming 
that the order under O. XL,1.3, 15 intact 
whether the Court bas power also to inter- 


fere with the report when proceedings: 
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are taken under O. XL, r. 4, ‘That is 
to say, when the First Court has under O. 
XL, r. 3, found the Receiver is indebted 
to the estate toa certain amount and then 
proceeds under O. XL, r. 4, to take 
coercive steps to force the Receiver to pzy 
into Court what is due from him, is the 
Court (whether original or appellate) con- 
clusively bound by the findings of the Court 
under O. XL, 1. 3? I can see no autho- 
rity for this proposition. It seems to me 
highly improbable that the Legislature 
sbould put the Appellate Court in so un- 
satisfactory a position as regards tke appel- 
lants and it is not indeed very clear wkat 
functioa the Appellate Court in an appeal 
under O. XL, r. 4, would be expected to ex- 
ercise, if this order of the Court, under O. 
XL, r. 3, is to operateas ves judicata so that 
it must be taken as conclusive when the 
proceedings are being taken under O. XL, 
t. 4. It could not be intended that the 
Appellate Court should have nothing to do 
except to decide whether or not any particu- 
lar parcel of tne property ratter than, some - 


: other should or should not be sold. It 


seeris extremely improbable that this was. 
intended. We can well see very good 
reasons why no appeal is allowed against 
the finding of the Court-as to tke bale pce 
duesc long asfurtber steps arenot taken;but 
it is only reasonable when stch steps are 
taken, the wbele matter is laid open for de- 
cision on the merits. 

In the present instance, the case seems 
to me even stronger than usual, because 
the report of the Receiver C in this case 
does not only affect his own interest but 
that of other perscns, so that it is reelly a 
document ofa double nature, Itis not mere- 
ly a report from which the Court can find 
out what is due fromC but it also partakes 
of the nature of the report of a Commis- 
sioner to take accounts who is directed 
toinvestigate tne dealings of 4 and B with 
theestate. It would seem highly grievous 
tnat ona report of this cnaracter tne Appel- 
late Court dealing with an applicaticn to 
sell the property of A to realize the claims 
of the estate against A should not be able 
to go into and verify the facts arrived at 
by the original Court after the considera- 


‘tion cf the report of C. 


We think that aithovgh the appeal 
does not lie agairst the conclusions of the 
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District Court in Miscellanecus Appeal No. 
23 of 1920 yet a revision would lieif (it was?) 
demonstrated fitly that the Court kas acted 


with material irregularity in the exercise. 


of its jurisdiction, We think <lso in Mis- 
cellaneous Appeal No. 28 of rger it would 
be open to us to go into the accounts and 
form our own conclusions asto how much is 
due from A to his estate and as to what 
should be done to cause that amount to 
be levied ovt of A's estate. 

We are at present, however, reluctant 
to go into the account and to come t> a 
finding ou it for the following reasons 
. As regards the revision application it is 
perfectly impossible for us to proceed be- 
cause itis necessary fer any such action 
that all the beneficiaries should be on the 

.record but the only parties in Miscel- 
 laneous Appeal No. 23 cf 1920 are the 
appellant and the-Recziver. As regards 
Miscellaneous Appeal No. 28 of 1921 itis 
“not competentfor us to decide matters 
finally. In so far as that cas goes the 
. appellant and beneficiaries (six in 
number) were the sole parties to that 
application. No decision that we gave 
in that matter would bind the other 
beneficiaries wh> are not on the record. 
The result would be that if we proceeded 
with these cases no final decision would 
' be reached in this matter as to the crucial 
point, namely, how much isdue to the estate 
from A and his representatives and if we 
gave ary such ‘decisior if would merely 
be t» throw the door oper for further pro- 
ceedirgs. 

There isanother course suggested and dhat 
is that these matters should be postponed 
and the appellants directed lo appear b> 
fore the District Judge, Hyderabad, to make 
an application to re-open the accounts, 
It is said, thereon if the accounts are re- 
opened the objections which appellants 
are now taking in appeal will be duly con- 
sidered there. That is a possible course, It 
is open to the objection that it would cause 
a great deal of further delay as it would 
take some time for tne District Court, Hy- 
derabad, to come to any conclusion. It 
would be oper to the appellants, if they 

desire to delay matters, to put frutner ob- 
stacles in the way of the windirg-up the 
estate whicb has remaincd undivided 
since 1895 and may thus remain undivided 
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for some more years, We think the pre- 
ferential course, if the parties are willirg, to 
follow it is this, — 

That wekeep M'scellareous Appeal No.28 
of 192r pending and allow the appellants 
in Miscellaneous Appeal No. 23 of 1920 to 
turn it into a revision application addirg 
the necessary parties and directing tnem 
to amand the application by stating clearly 
in the'r aplicatior (by reference to Exhibits 
anc pages of the paper-book or other coct- 
ments on record) to which specific items 
of the accounts they object. The matter 
then can be disposed of finally by this Court 
in revision, According to the date of that 
revisional application we shall be able to 
dispose of Miscellaneous Appeal No. 
28 of 1921, As regards Miscellaneous 
Appeal No, 28 of 1921 we will keep it 
perding but take off the order staying exe- 
cution unless the appellants pay in money 
Rs.10,000 within a fortnight. If ttet 
Rs. 10,000 be paid in stay to continue. When 
that Rs. 1o,000are paid ir. it should be distri- 
butedamongst the beneficiaries by the D's- 
trict Court as stated in the order of Mr, 
Shannon security tobe taken from such bene- 
ficiaries that they will re-pay theamount 
ifit ultimately turns out that they havegot | 
anything more than they are entitled to, 
Let the revision application be filed accord- 
ing to the above instructions within one 
month, In order to save any technical ob- 
jections the objections should be filed in 
both the appeals and also all the benefi- 
ciaries to be brought on record in Appeal 
No. 28 of 1921 also, It is, of course, to be 
understood that if any thing is said above 
with reference to any point which may be 
capable of dispute at the time of final hear- 
ing ‘of the appeal or revision out 
opinion, as given in the judgment, is 
only preliminary and is not concluded 
by the present order whether in appeal or 
application for the obvious reason that we. 
consider that all the necessary parties are 
pot before the Court, Therefore, itis ob- 
vious that any finding now given cannot 
be birdirg or the parties who are not on 
the r2cord. 

Bring up for further orders within six 
weeks. . . 


P. B. A. Order accordingly. 
9 
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DHANNA Y; LEKE RAM, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2336 OF 1921. 
November 10, 1922. 
Present s— Mr. Justice Martineau. 
DHANNA~PLAINTIFF—APPELLANT 
^ YEYSUS 

LEKH RAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. ; 
: Punjab Pre-emption Act (I of 1913), s. 30— 
Pre-emption suit-—Sale in favour of lessee in posses- 
sion—-Physical possession—Limitation, commence- 


ent. 

Where land is sold to a person who is already 
in physical possession of it asa lessee, it isim- 
possible for him to take physical possession of 
the land under the sale, within the meaning of 
section 30 of the Punjab Pre-emption Act, and 
limitation for a suit for pre-emption begins to run 
in such a case fromthe date on which mutation 
is attested, JU: 

Tola Ram v. Lorindra Ram, 69 Ind. Cas. 715; 
3 L. 261; (1922) A. IR. (L.) 210, followed. . 

Second appeal from a deeree of tbe 
District Judge, Hissar, dated the rath of 
July 921, reversing tnat of the Junior 
Subordinate Judge, Hissar, dated the 4th 
November 1920. . 

Mr. N. C. Pandu, for the Appellant, 

Mr. Shamair Chand, for the Respond- 


ents, | 

JUDGMENT,—The plaintif in this 
case sued for pre-emption in respect of an 
oral sale of land, which took place on the 


x5th August 1918. Mutation was sanctioi-: 


ed on tne 14th March 1919, The suit 
was instituted on the 11th March 1920, 
and the main question in the case is that 
of limitation. The first Court gave the 
plaintiff a -decree, but the D.strict Judge 
on appeal has dismissed the suit as barred 
by limitation, on the groundsthatth. prop- 
erty .was capable of being physically 
possessed and that the vendee took posses- 
sion under the sale on the 15th August 
1918. ‘he plaintiff has presented a second 
appeal to this Court. 

Tne learned District Judge has over- 
looked the fact tnat the evidence of the 


Patwariand the Revenve.Records show that . 


the vendor Lekn Ram was already in 
possession of the ianc in suit before the 
sale as a lessee. I cannot agree with the 
argument that he should be deemed in 


* law to have / taken” possession of the 


land under the sale when the sale was 
effected, elt is impossible for a person 
to take physical possession. of property 
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of which he has already got tbe physical 


possession, and consequently it appears 
to me that time must run from the date 


- of mutation  urder section 30 of the 


Pre-emption Act. 

The matter is in fact concluded by Tola 
Ram v. Lorinda Ram (1) In that case 
there had been an agreement to sell land 
to a certain person on the fulfilment of 
cartain conditions. He got possession and 
subsequently be fulfilled the conditicns and 
bacame the owner of the land. A suit for 
pre-emption was filed, and it was held that 
as, under the circumstances of the case, 
physical possession under the sale was 
impossible the vendee .baving been in 
physical possession from the date of the 
execution of the original contract, time 
began to run, under the provisions of the - 
Pre-emption Act, from tne date of mutation, 

The suit inthe present case is, tnerefcre, 
within time, having been instituted within 
one year of the date of the mutation. 

The Courts below have concurred in 
holding that the plaintiff has a superior 
right of pre-emption, butthe lower Appel- . 
late Court has given.no finding as to the 
price payable by bim, about whicb tbe 
parties are at issue, so tbat a remand is 
necessary. 

I accept the appeal, set aside the decree . 
of the lower Appellate Court, and remand 
the case to that Court under O. XLI, 
r. 23, Qivil Procedure Code, for disposal 
of the appeal before it, after it has decided 
the question of price. Court-fee on the 
appeal in this Court to be refunded; Other 
costs to be costs in the case. 

l Appeal accepted. 


Z. K. 
(i) 69 Ind, Cas. 715; 3 I. 261 (1922) A. I. 
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RATNACHALAM AIVAR U, SIVA CHIDAMBARAM PILLAT, 


MADRAS HIGH COURT. 
Civit, REVISION PETITIONS Nos, 414 AND415 
. OF 1921, 

February I9, 1923. 

Pres?nt:—Mr. Justice Odgers, 
-RATNACHALAM AIVYAR—PLAINTIFF 
No. 2-~PETITIONER 
fig Sus 
SIVA CHIDAMBARAM PILLAI 

AND OTHERS— DEFENDANTS— 
RESPONDENTS. l 

Misjoinder of parties-—Order striking out defend- 
anis, whether decree— Appeal — Revision —-Partt- 
Hon suii—Tenanis, whether necessary parties. 

In a suit for partition and separate possess on 
by one co-sharer against other co-sharers, the 
tenantsin actual possession of the common property 
were also impleaded as defendants for the purpose 
of completing plaiutiff's possession of his share 
when partitioned. The Trial Court directed that 
the names of the tenants be struck off on the ground 
‘of multifariousness ; 

Heid, (x) that the effect of the order was not to 
put an end to the litigation altogether and as 
there was no conclusive determination of any 
of the matters in controversy the order did not 
amount to a decree; [p. 208, cols. 1 & 2., 

(2) that, therefore, an appeal was not competent 
against the order; [p. 208, col. 2.] 

(3) that the tenants were not necessary parties 
tothe suit and it could not, therefore, be held that 
the Trial Court had exercised its discretion per- 
versely orina manner which was likely to cause 
irreparable lossto the plaintiff, so as to justify 
the High Court in interfering with the order in 
revision, [p. 209, col. 1 .] 

Case-law discussed. . 

Petitions, under section 115 of Act V of 
1908 and section 107 of the Government 
of India Act, praying the “High Court to 
revise the orders, dated the 25th September 
1920, of the Court of the District Muasif, 
Kulitalai, in Original Suit No. 596 of 
1920 and in JI. A. No. II2a of 
.1920 in the said Original Suit No. 596 of 
1920 respectively. 

Messrs. T. M. Krishnaswami Iyer and 
N. Swaminatha Iyer, for the Petitioners. 

Messrs. S. T. Srinivasagopalachariaar, 

P.S. Navayanaswami Iyer and M.S. 
Vydhinatha Iyer, for the Respondents. 


JUDSMENT.—These are revision petitions 
against the orders of the District Munsif 
of Kylitala‘. Toe first is agai st an order 
of his .triking out defendants Nos. 43 0 99 
in Original S it No. 596 of 1920 on his 
file and tbe second against his dis nissal 
0: an application by plaintiffs t, join 
h ese same defendantsonthe ground that 


some of them ate setting ap permanent 
rights of occupancy on the landsin their 
possession end which are in question in 
tbe suit. 

A preliminary objection is taken that 
no revision petition is competent as an 
appeal lies and this objection must te 
disposed of first of all. It willbe necessary 
to examine the plaint in some detail and 
see exectly what is claimed in the suit. 
The plaintiff alleges thet the lands in 
question are samudya land is K. T. Vyga- 
naliut village consisting «f 1044 pangus. 
These lands are the pro, erty of the defend- 
ants Nos. (t to 42) in their respective 
shares. The five heads of Chethis (inclu d- 
ing second plaintiff) are enjoying the said 
lands on their own behaif and that of the 
other owners. Tne previous partition suits 
were filed, viz., Original Suit No. zoz of 
1910 by first d.teadant and Original Suit 
No. 74 of 1891 by second defendant by 
which first plaintiff has acqtfired 5-15/16 
pangus and second plaintiff 6 pangus. 
First defendant is entitled to 4-3/16 pangus 
and second defendant to 16-3/16 pangus, 
the remainder (71-15/16) are the property 
of defendants Nos. 3 to 42. As joint en- 
joyment is impossibleowing to disputes, 
the plaintifis ask for partition of the 
II-I5/10 pangus belonging to themselve:. 
Defendants Nos. 43 to 99 who are tenants- 
at-will with the consent of the heads of 
the Chethis are joinedas parties in otder 
thet possession may be given to plaintiffs, 
‘The material prayers are thatthe 11-15/16 
pangus be partitioned out to plaiatifis, 
given possession of, and that future pro- 
fits from date of plaint to date of actual 
partition at the rate of Rg. 350 a year 
be given by the defendants. Mr. Vaidhya- 
natha Ayyar who takes that preliminary 
objecticn urges that the District Munsit 
by his order or .orders refused to plaintifis 
the rief of possession and to have their 
title to the reversion invcstigated. ‘The 
right of the plaintiff to bring the suit as 
against the tenants Is determined.. He 
relies on the rulings iu Gangadhara 
Ramarao v. Surja Raao (1) and Ayya 
Mudali v. Veerayee (2) as governing the 


(1) 49 Ind. Cas. 835; 42 M. 219; 36 M. L.J, 
169; 9 L. W. 329i 25 M. Lr. T. 184. J 

(2) 58 Ind. Cas. 498; 39 M. L. J 218; (1920) 
M. W. N. 467; 12 L. W. 188; 43 M. 812. 
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question. In the former case, it was Feld 
that the substance of the order striking 
out first defendart was to determine the 
right of plaintiff to bring a suit of that 
nature; it was for a declaration that first 
defendant be not entitled to claim that 
‘he was teversioner to the Raja of Pittepur 
and, secondly, for setting aside the adop- 
tion of second defendant by the fourth 
defendant and that, therefore, tle order 
was a decree os a substantial night Lad 
been adjudicated upon and a su bstantial 
relief Lad been deleted. The test suggest- 
ed was does theremoval of pirties leave 
the suit intact? In Ayya Mudah v. 
Veerayee (2) it was held that a refusal to 
implead a person as legal representative 
of a deceased plaintiff on the ground 
that the cause of action did not survive 15 
a decree as it finally deprives the person 
refused of all his rights in the suit and 
has the effect of putting an end to the 
litigation Altogether. The only material 
allusion to tenants in tte plaint is in 
paragraph 10 where it says they (defendants 
Nos. 43 to 99) are tenants-at- will and 
ate joined fcr the purpose of completing 
plaintiff's possession of thelr shares when 
partitioned. No relief is claimed against 
them. Prayer (c).esto future profits, is 
not an appropriate relief . against tenants 
but only against the co:sharers (defendants 
Nos. I to 42) with the plaintiffs. The first 
prayer for partition makes no specific 
mention of the tenarts and lam unable 
to find that that relief is claimed as 
against them, They are only sought to 
be impleaded for ccnvenience. These facts 
seem to me to. distinguish the present 
case from both the cases quoted above. 
No substantial-right has been adjudicated 
upon here and the effect of deleting the 
tenant defendants has certainly not the 
effect of putting an end, to the litigation 


altogether. Moreover, the case Shanmuka 
Nadan v. Arunachalam Chettiar (3) seems 


to me a direct authority in support of 
this view. Therefusal tojoin the holders 
of. disputed decrees in a family partition 
suit was held not to be the subject of 
appeal, even though reliefs were alleged 


69 Ind Cas. 962; 45 M. 194; 14 L, W. 64; 
TUA M. W. N. 799; 42 M. L. J. 975; 30. M. L. T. 
$72; (1922) A. I. R. (M.) 332. 


to be claimed- against those defendants, 
on the ground that thelower Court’s order 
was not a conclusive determination of any 
of the matters incontroversy. I, there- 
fore, hold that as no appeal is expressly 
provided by the Code and as the matter 
does not faji within the principles of tie 
cases cited by Mr. Vaidhyanatha Iyer, 
there is.no appeal. This disposes of the 
preliminary point. | 

The further question arisesas to whether, 
assuming that revision petitions Jie, I 
should interfere. For the plaintiffs several 
authorities arc relied on.- Shanmuka Nadam 
v. Arunachalam Chetitay (3) is avtherity for 
interference where the lower Court has 
entirely misunderstood the nature of the 
judicial diseretion it was called upon to 
exercise, Arunachalam Chettyar v. Aruna- 
chalam Chetryar (4) is authcrity for inter- 
ferenee where the lower Court bas wrongly 
held a suit bad for misjoinder of causes 
of action and has directed plairtifi to 
elect which he would prcceed with. In 
Ramkrishna Atyar v. Krishna Atyar (5) 
it was held that a suit is bad for mis- 
joinder which raised questions in a parti- 
tion suit as to the rights of the Mel- 
waramdars against the Kudtwaramdars, 
as it was nct absolutely necessary fer 
the purpose of effecting the partition. 
This appears to meto be practically on 
all fours with the present case, 

In Saminada Pillai v. Subba Reddiar (6) 
there was suitefor partition of joint inam 
and ejectment against a number of cultivat- 
ing #yois. It was held that the suit was 
bad for multifariousness and the  propet 
remedy of tbe plaintiffs was to proceed 
against.each yo? separately. In Ramanuja 
Ayyangar v. Virappa Tevan (7) the suit, as 
ori-inally framed, was one between co-miasi- 
dars as indeed tte present oae is also. 'T'he 
lower Court, however, wandered into the 
intricate issue of determining the extent 
of subordinate existing interests and tle 
lower Appellate Court held the sut 
unsustainable. "The High Court held 


(4) 69 Ind. Cas. 966; 43 M. L. J. 218; 16 L. 
W. 1751 (1922) M. W. N. 453; (1922) A. I. R. (M .) 


436. 

(5) 18 M. L. J. 85. 

(0 xr M, 333; f Ind. Jur. 837; 1 Ind. Dec. 
(N. S.) 222. 

(7) 6 M. 90; 2 Ind. Dec. (N. S.) 341. 
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that the suit could, be maintained and the 
plaintif. must implead all zyożs whose 
fights he questioned. in. order that their 
interests miay be ascertained. This. was 
the case of an inam village. The judg- 
ment of the High: Court is extremely brief 
and.no reasons are given. The -Court 
in Ramkrishna: Aiyar v. Krishna . Aiyar . (5) 
Considered — Ramanuji Ayyangar v. 
Virappa Tevan (7) .and came .to the 
conclusion that the decree there .was. not 
inconsistent with the view taken in the 
former case. As pointed out at page 87: 
“The practical objection to such a 
Course (f. e., joining the Kudivaramdars 
as defendants) appears from the evidence 


in the present case ...... before us which . 


it would uot besafe to act on generally 
while itwould be very difficult to apply 
it to the case of every individual ryot.” 
This seems to lend support to Mr. 
Vaidhyanatha Iyer's objection that if 


defeadants Nos.43 to 99 are joined here, . 


there must be an investigation into every 
square foot of the landin this suit. ‘The 


. question of occupancy rights was never . 


raised in the original plaint. It only 
occurs in -the disallowed amendment 
thereof, even then it is indefinite as 
it alleges that some of them (defendants 
. Nos. 43 to 99) contend that they have 
Kudiwaram rights. .It is curious that 
if it is of such importance to the plaint- 
iffs to .have this question decided it 
was not raised before; it floes not even 
„appear that it was raised in the former 
Partition Suits of 1891. and I910. In 
Ramakrishna Pillai v. Krishnaswami Pillai 
(8) I examined many of these cases and 
came to the conclusion that, though ‘the 
Court will interfere in revision with an 


interlocutory order, such interference 
‘Should be exercised with extreme 
diligence, the general rule being 


against such interference. Can I say 
here that the Court below actéd perversely 
Orin a manner to cause irraparable 
loss to plaintiffs? It appears to me that 
the Court below exercised its discretion 
-eorrectly and, further, that the loss or 
inconvenience to the plaintifts may be 
that, instzad of being able to insist on a 


.(8) 68 Ind.” Cas. -167; 15. L. -W.- 667; (1922) 
M..W. N7521; (1922)- Ak OR (M.)-321. 
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Separate investigation into the rights of 
the tenants in this suit, they may 


.have hereafter to bring -separate suits 


against such tenarts as they may find 
interfering with their rights of passes- 
sion which was exactly the state of 
things in Ramkrishna Aiyar v. Krishna 
Aiyar (5). 

On a careful consideration of the 
facts and authorities, I have come to 
the conclusion that.these are cases in 
which I ought not to interfere in re- 
‘vision, I accordingly dismiss both re- 
Vision petitions with costs of defendants 
Nos. I to 30. 

Vine Vv. 


Z. K. Petitions dismissed : 


et DIRE EE 


SIND JDUICIAL COMMISSIONER'S 
co Q0 $ 
Civi, Suiv NO. 195 OF 1918, 
December 7, 19221. 

Present:— Mx. Aston, A. J. C. 
FAKIRO RAMJI AND ANOTHER 
—PLAINTIFES 
. VETSUS 
VALABDAS GANGARAM AND 
ANOTHER—DEFENDANTS. 

Hindu Law —Will —Bequest to '' Dharmada 
kam”, whether valid. 

A. bequest to“ Dharmada ham" is void for 
E and, therefore, unenforceable. (p. 212, 
col. 2. ; 

. The l nglish and Ind an Case-law on the subject 


‘reviewed and discussed. 


Mr. Kedumai Lekhraj, tor the Plaintiffs. 

Mr. Rupthand Bilaram, for tbe “Defend- 
ants. | 

JUDGMENT.—This is a suit filed by the 
plaintiffs for a declaration that , cer- 
tain property alleged ta have been be- 
queathed by one ,Jethanand Hariram is 


„charitable property. 


Jethanand, who died about r4ih May 
1909, is alleged to have bequeathed for 


„Charitable purposes the mesne profits 
.of a plot of land in Karachi subject to 


the right of maintenance and residence 
of one Ajibai, the grand-mother of the 
testator. 
. The clause in the Will ran as fol- 
lews:— | aa 

“Now remains only my residential 


210 
FAKIRO RAMJI V. VALABDAS GANGARAM. 
house in which my granq-moiher Ajibai 
SuOulu fTesinge, anu out of the rents 
tuereof, tue amount tor her unainten- 
ance is to be paid to her. lf any sister 
and my daughter live with my grand- 
mother then their maintenance expenses 
are to be met out of the rent. It the 
famili.s of the husbands of my sisters 
ana uaugnter are unable to maintain 
turin tue trustees sioula send them for 
maintenance such sum as tne trustees 
tuins tit, Aiter defraying the above 
expenses, tue surplus of rent, if any is 
to be utilized in such ‘Dharmada Kam’ 
as tue trustees qeem fit.” 

Tuc sec. nd detendant Chabaldas Dayalji, 
the nusband of Tilibai, the deceased 
daughter of Jethanand, Maintaineq in his 
written statement that the deceased 
Jetuanang Laving made no bequest of 
tae corpus, tne corpus vested in his 
aauguter silibaiand after ner aeath ia 
per nusbaug. He futther contenged that 
the bequest oi mesne profits to tne sister 
as also the Dharmadu Kam was vague, 
uncertain and unentorceable in law ana 
that Tiibai became absolutely entitled 
to the wuule property including the mesne 
piolits as nis yeit-at-law. 

The followiay issues (ster alta) were 
accordingly setuieu i— 

' 6. Dia tue deceased Jethanand - be- 
questh tue property im dispute’ in 
. charity ? - 

7. If so, is such bequest void or un- 
enforceable ior reasons mentionea in 
paragraphs Nos, 3, 4, and 5 of the written 
statement of gefenuant No. 2? 

bor greater accuracy, l have amended 
Issue No. © py substituting the woras ' to 
Dhara mada Kam” 10r ine wora, "in cha- 
rity." 

By consent Issue No. 7 is being tried 
as a preuuunary issue, 

My findiag on this issue is in the 
affirmative, vtz-, that the bequest was 
void. 

There can be no doubt that, from the 
earliest times, beginning with the case of 
Advocase-General v. Damothar (1), tue Courts 
in the Bombay Presidency have held 
* bequests to.“ Vharmma” invalid. Sit 
o Erskine Petry, ©. J. in his judgment 


i (3) (£852) Pi O; Cas: 5298 4 Isl; Dec, (0+ S») 481; 


INDIAN CASES. 


^" cnarity '. 


, Ugs3 


pointed out that, elthough the  cqurse 
of decisions made it imperative to give 
effect to a general clause in behalt of 
charity, so as to exclude the heirs, if 
the worgs used in the bequest were 
not equivalent to the term charity, in 
its technical legal sense, the bequest 
wola be rejected as uncertain. -Thus, 
a bequest to the Bishop.of Durham 
"for ali such objects of bencvolence and: 
liberality as be should approve of” 
was held not to be a bequest for char- 
itable purposes. So in another case 
where a airection was made in a Will 
that the residue should be given ''in 
private charity” it was hela that the 
words ‘private charity " were a con- 
vertible term with “ benevolence” and 
not equivalent with the technical term 
Sit -Erskine the. proceeded 
to consider the meaning of the Sanskrit 
word ‘ Dharmma’’ and came to the 
conclusion that theterm was not equiva- 
lent to the term “charity” as defined 
in the Courts of Equity but implied the 
performance of acts cogsidereq merito- - 
rious in the Hinau religion,.many of 
which coula, by no iatitude’ of construc- 
tion, be brought  witnin the term 


“ charity " and that, theretore, the Eng- 


lish Cases wnich turned upon the em- 
ployment ot tue English wora “ charity” 
or of words pontig out a disposition 
held to be “| charitable " did not govern 
the case. 

Sir Erskine Perry's decision was followed 
by the Bombay High Court in Pranjwan- 
dus Tulsidas wv. Devkuvarbat (z) and 
Cursandas Govindji v. Vundravandas Pur- 
shotam (3). Melvil, J., in Lakshmishankar 
v. Baijnaih (4) referred to the facı that 
the Bombay cases established the pro- 
position tnat a devise to “ Dharma die 
was void because the wora “ Dharma "' 
without any qualíiying expression was too 
Vague an indication of tue testators’ 
intention to constitute a valid gift to 
charity. 

In Devshankar Naranbhas v. Motiram 
Jageshvar (5) Pulton, J., observed: “Other 

detii 


(2) I B, H. e. R. 765. i ii oer 
(3) x4 B. 4825 7 Ind. Dec. (N. $) 78541. cuu. 
(4 6 B. 24; 3 ind, Dec. (N. 8.) 472. uu _. 
(5) 18 B. 136; 9 Iud, Dec. (N. 8.) 599 
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teasons, might possibly be assigned for 
holding that ‘the expression ‘ Dharam.’ 

| < Dhyrmaia’ is pot vague or in- 
definite: but, apart from English precedents, 
we think, taat this question is of ‘so 
uncertain a ,character. that we ought to 
be guid:d “by the decisions of the: Judges 
who have already considered it.” / 

He accordingly held that a bequest in 
favour of Dharamada was void by reason 
of uncertainty. Similarly, in Vundravandas 
Purshotamdas v. Cursondas Govindji (6) 
‘Barran, C. J., and Tyabji, J., held a devise 
. to Dharam too general and indefinite for 
the Court to enforce and, therefore, void. 
Their decision was confirmed by the 
Privy Council (Lord  Hobhouse, Lord 
Macnanghton and Sit Richard Couch) in 
Runchordas Vuniravandas v. Parvatibat (7), 
Sir Richard Couch then referred t» the 
judgment of Lord Eldon in Morice v. Bishop 
of Durham (8) approved of by Lindley, J., 
[In re Macduff, Macduff v. Macduff (9)] and 
pointed out that the language of Lord Eldon 
applied as strongly to “ Dharam” as to 
the words “'purposes charitable or phil- 
antnropic ” in the English case. ‘The 
passage in Lord Eldon’s ; judgment Was as 
follows: “As it isa maxim that the execu- 
tion of a trust shall be under the 
control of the Court, it must be of such 
a nature that it can be unger that 
control; so that the administration of 
it can be reviewed by the Coyrt; or, if the 
trustee dies the Court itself can execute 
the trust. A trust, therefore, which in case 
al maladministration, could be reformed 
and a due administration directed; and 
then, unless the subject and the objects 
, can be ascertained, upon principles familiar 
in other cases, it must be deciged that the 
Court can neither reform maladministration 
nor direct a due aqministration.” 

The case of Ruuchordas Vandravandas v. 
Parvatibai (7) was followed by the Calcutta 
High Courtin Sarat Chandra Ghose v. 
Pratap Chandra Ghose (Io), Chaudhuri, J., 


(60 2x B. 646; II Ind, Dec. (N. S.) 43 

(7 23 B. 725; 1 Bom, L. R. (us C "W.N. 
621; 26 I. A. 71; 7 Sar. P. C. J. 543; 12 Ind. Dec. 
(N. S.) 485 (P. C). 

(8) (1804) Io Ves. 522; 32 E. R. 947; 7 R. R. 
(9) (1896) 2 Ch. 45x at p. 463; 65 L. J. Ch. 


700; 74 L. T. 706; 45 W. R., 154. 
(109) 2x Ind, Cas. 194; 40 C. 232. 
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‘there T out that in  Trikwndas 
‘Damodhar v. Haridas Morarji (ai) Changa- 
vatkar, J., held a beguest "for purposes 
“of popular usefulness or purposes of chati- 
ty} void for uncertainty, that in Grimond 
V. .Grimond (12) Lord Halsbüry held that 
a bequest tosuch charitable or religious 
linstitutions and societies, as the trustees 
might select, was void for uncertainty, that 
in Bat Chadunbai v. Dady Nusserwanji 
(x3) Starling, J. following Walliams 
v. Kershaw (14) held that when the gift 
was for benevolent charitable and religious 
purposes it meant benevolent or charit- 
able for religious purposes and that the 
bequest was, therefore, void for uncer- 
tainty. 

Runchordas Vandravandas v. Parvaitbat 
(7) was also followed by the Madras 
High Court in Parthasarathy Pillai v. 
Thivuvengada Pillai (15). In that case 
Su brama nia Iyer, J., expressed the 
opinion that a testator must be presumed 
to have used the word with reference 
to the definite objects  inculcated by 
Snastraic precepts aud well-known to the 


people and that therefore a gift to 
"Dharma" was not void for ingefinite- 
ness. Ihe question, however, was con- 


‘sidered as covered by au thority and the 
appeal was dismissed. 

Similarly, in Gokool Nath Guha v. Issur 
Lochun Roy (16) it was held that a 
direction that executors should spena any 
surplus in proper ana just acts for the 
testator’s benefit was void for uncertainty. 
In Trikumdas Damodhar v. Haridas Morar- 
ji (ix) the Court held that a bequest 
for purposes of popular usefulness or for 
purposes of charity was bad for uncer- 
tainty. In Bai Bapi v. Jamnadas (17) 
direction to use money in good works 
(Sava Kam) was void for uncertainty. 

Against this weight of authority the old 
Bombay case Gangbat v. Thavar Mulla (18) 


(ii) 31 B. 583;9 Bom. L. R. 560 
(12) (1905) A. C. 124;.74 L. J. C. P. 35; 92 
L. T. 477; 21 T. L. R. 323. 
(x3) 26 B. 632; 3 Bom. L. R. 902. 
(1835) 5 Cl & F. rrr; 7 E. R. 346; 42 
9 


(xs) 30 M.340; 17 M. L. J. 379; 2 M. L. T, 198, 

(10) 14 C. 222; 11 Ind. Jur. 334; 7 Ind. Dec, 
{N S.) 147. 

(17) 22 B. 774; 11 Iud. Dec. (N. 8.) 1100, 

(18) x D.'K. C. R. ZI" 
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has been cited. In that case, however, the 
Will was written in the English lenguage 
and the direction was that a fund was 
"to be disposed of in charity as my 
executor shall think right’. ‘The Court 
refusei to admit evidence to prove that 
the testattix in giving instruction used 
the wora 'Dharam." Since it was offeted 
fer the putpose of proving by parol that 
the testatrix intendel something different 
from that clearly expressed on the face 
of the Will. This authority clearly cannot 
helpthe plaintiff. Nor does tie note on page 
76 to which his. Pleader referred for Saussee, 
C, J., in Pranjivandas Tulsidas. v. Devku- 
varbat (2) the case therein referreq to 
followed the decision in Advocate-General v. 
:Damothar (T) that devise in Dharma was 
void pointing out that the Will in Ram- 
gopal Bounerjea v. Stbkissen Bonnerjea, 
decided in Calcutta in May 1855, was in 
English ana that.the bequest in it “for 
religious aad chatitable purposes" would 
have been held valid in England. 

Another case relied on was Gordhan Das 
v. Chunni Lal (19). There, however, the 
ruling of the Privy Council in Runchordas 
Vandravandas w. Parvatibai (7) was dis- 
ting wished om the ground that the bequest 
was not for “Dharam but for “pun” 
(charitable purposes) and for charitable 
purposes alone. Tne words "claritable 
purposes! have a defined meaning in 
English Law, while public purposes have 
not. Houston v. Burns (20). A bequest 
to.'beuevolent purposes" is also bad in 
English Law Attorney-General. for New 
Zealand v. Brown (21). 


‘In Kishenbat v. Notandas (22) bequest 
was held ‘good but there the directions 
were to start a ‘“Sadavarat for the 


And it was admitted that the word 
“ Sadavarat'” meant charity which took the 
form of periodical distribution at regular 
intervals of money or goods. 

Mr. Kodumal, as «4 last resource, con- 
tends that, evem though a bequest to 


(t9) go A. IIE -5 A. LJ. 23; A. W. N. (1908) 
P ao) (1928)'&, €..337. at p. 340; 87 L. J. P. C. 
.99; 118 Ty. T. 462; 34, T. L. R. 2x9. 

(21) (gr ) A. C. 393 at p. 395; 86L. J. P. C. 
132; 116 L. T.-624; 33 T. Ls R 294. 

(22) 4nd, Cas. 1258; 3.8. L- R185. 


“Dharam” may be void for uncertainty, 
a bequest to "Dharmada Kam” is on 
a different footing. The word "Dharmada 
Kam’’is made up of Dharmada and Kam. 
Kam  admittediy means work and Dhar- 
mada is the same wora as that which 
was considered in JDevshankar Naran bhat 
v. Motiram Jageshvar (5) and a bequest 
in favour of ‘“Dharmada” was ,there held 
veld, That is an authority which I think 
I ought to follow. 

The only other case cited, viz., 
Mayor of Lyons v. <Advocate-General 
o Bengal (23) had no bearing on the 
question whether a bequest to Dhavam or 
Darmada Kam was void. It ielated to 
the doctrine of Cypris as appliei to 
charities, and chaiity, as has alteacy 
been pointed out, hasa definel meaning 
in English Law. 

In view of my finding that the bequest 


was void, I dismiss this suit with 
costs. 
S. D. Suit dismissed. 


(23) z C. 303; 26 W. R. 1; 3 I. A^32; 3 Suth: 
P.C. J. 244; 3 Sar. P. C. J. 561; 1 Ind. Dec. (N. s.) 
rgo (P. CJ. 


MADRAS HIGH COURT. 
Civil, REVISION PETITION NO. 428 
OF 1922. 

March 7, 1923. 
Present:—Mr. Justice Krishnan. 
THe SECRETARY or STATE ror 
INDIA tn COUNCIL, REPRESENIED 
BY THE COLLECTOR or CHITTOOR 
—-PETITIONER 
VETSUS 
P. APPA RAO AND ANOTHER— 
PETITIONER AND RESPONLENT, 

Madras District Municipalities Act (V of 
1920), s. 303 (2) (b) (c)—Rules purportedto be made 
under wrong clause, whelher ultra vires, 

Before a rule framed by. a rule-making authority 
is declared. uita. uires, the Court must be satis. 
fied. not only that.the authority had no power 
to act under the power under which it, purported 
to act, buk also that it had no. power at all under 
any law to so act. If the power can be found 
elsewhere than. in the authority. quoted, the rules 
will be referred to that power and held not to pe 
ultra vives. 


Vol. 76] 


Rajam Chetti v. Seshayya, 18 M. 236; 5 M. 
L. J. 114; 6 Ind. Dec..(N. 5) 514 (B.B), Queen- 
Empress v, Ganga Ram, 16 A. 136; A. W. N. 
(1894) 39; 8 Ind. Der. (N. s.) 88 (F. B.), followed. 

The Governor-in-Council having power under 
section 303 (2) (c) of the Madras District Muni- 
cipalities Act to frame rules relating to 
the election of Chairman and Vice-Chairman of 
District Municipalities, framed such rules, but 
by mistake sub-clause (b) of the section was quoted 
as the authority for framing the rules: 

Held, that the mistake did not affect the validity 
oi the rules. 


Petition, under section 115 of Act V 
of 1908 and section 107 of the Govern- 
ment of India Act, praying the High 
Court to revise the order, dated the 30th 
January 1922, in Original Petition. No. 54 
of 1921 on the file of the District Court, 
Chittoor. 

JUDGMENT.— Respondents have not 
appeared before me in person or by 
Counsel and I have rot the advantage of 
hearing anargument on their side. 

The judgment of the lower Court 
treating the rules framed bv the 
Governor-in-Council and published es 
Notification No. 1134 as wlira vires so far 
as they relate to the election of Chairmen 
and Vice-Chairmen of the District 
Municipalities oa the ground that they 
purported to have been made under 
section 303 (2) (b) of the Act clearly 
cannot be supported. Before a rule 
framed by a rule-making authcrity is 
declared «lira vires, the Ceurt must be 
satisfied not only that it had no power 
to act under the power under which it 
purported to act, but also thatit had 
no power at all under any law to so act. 
If the power can be found elsewhere 
from the section quoted, the rules will be 
teferred to that power and held not to 
be ultra vires, ‘This principle is reecgnis- 
ed in Rajam Chetty v. Seshayya (x) where 
the Full Bench of this Court, in con- 
sidering whether a role framed for the 
guidance of the Presidency Smal! Cause 
Covrt by this Court was wliva vires cr not, 
did not confine themselves to the section 
which was cited in the ruleas authorising 
it but went beyond to consider whether 
there was any power under any other 
provision that would justify it and it was 
after holding that there was no such 


(x 


18 M. 236; 5 M. L, Ji I14i 6 Ind. Dec. 
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power that they declared the rule uliya 
vires, A similar view was taken in 
Queen-Empress v. Ganga Ram (2), In the 
present ease, as the District Judge him- 
self remarks, there was ample power to 
trame the rules objected to under sec- 
tion 303 (2) (c) and it is only an obvious 
mistake that clause (c) was not also 
added. Suchan omission dces not aflect 
the validity of the rule. See also Hals- 
bury's Laws of England, Vol. “XX VII, 
p. 146. 

As to the jurisdiction of the District 
Judge to hear Election Petitions, the Dis- 
trict Judge is right in holding that Fe has 
jutisdiction as the rule expressiy gives it 
to bim, 

The order of the lower Court is sct 
aside and that Court is directed to take 
the petition on toits file and dispose of 
it according to law. 


There will be no costs for this peti- 


tion. 
V. N. V. Order set aside. 
Z. K. 
(2) x6 À. 136; A, W. N, (1894) 39; 8 Ind, Dec. 


(N. $) 88 (E B.) 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE 

NO. 1351 oF 1920. 

August 21, 1922. 
Present:—Justice Sir John Woodroffe, 
KT. and Mr. Justice Suhrawerdy. 

MONMOHON GHOSE AND OTHEKS~- 

PLAINTIFFS—APPELLANTS 
VETSUS 
SIDDESWAR DUBAY AND OTHERS— 
DEFENDANTS— RESPONDENS. 

Hindu Law— Trust, priuate—Debutter prop- 
erty, whether can be converted to secular property 
— Consent of family. 

In the case of a private or family trust the 
debuiler property may be converted into secular 
property by consent of the whole family. The 
consent must, however, be of the members of 
the whole family, male and female, interested 
in the worship of which the shebaits are merely 
managers. The shebaits alone by their dealings 
with the property cannot give it a, different 
turn, nor can dealings even by the whole 
of the family change its character. There must 


be the consent of the family, although dealings 


E] My, 
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subsequent to such consent may be evidence 
of consent [p. 214, col 2; p. 215, coL] rr] 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Hooghly, 
dated therrth of February 1920, reversing 
that of the Munsif First Court, Hooghly, 
dated tbe xith of December 1018. 

Babus  Brojo Lal Chakravety and 
Nagendra Nath Ghose, for the Appellants. 

Babu Biraj Mohon Majumdar, for the 
Respendent. 

Dr. Jadu Nath Kanjilal, was heard by 
the Court as amicus buri, 

JUDGMENT. 

Woodroffe, J.—The question in this 
appeal is whether there was an absolute 
or imperfect debutter that is a mere 
charge, and in the former case whether 
the property, the subject-matter of the 
debutter, was converted by the consent of 
the whole family into secular property. 
On reading the miyama patra which has 
beers placed before us I have no doubt 
whatever in holding that the Munsif 
was right and that an absolvte debutter 
was ittended to be. created by that 
document. The provision as to the dis- 
posal of any surplus, namely, “if there 
be any surplus in the ‘profits after per- 


formance of the skeba in the prescrited 


way then other property will be acquired 
for the “Iswar Jiw” as also the dissocia- 
tion which was markedly made by the 
deed of this and secular properties 
strongly support the view which the 
Munsii has taken. In passing to the 
question to which I shalllater refer as 
t3 whether or not there was a dedication 
to any particular debata it is important 
to remember in this connection the pro- 
vision as regards the surplus, namely, 
that other property which will be ac- 
quired by the surplus must be acquired 
for Iswar Jiw. It is to be observed that 
the defendant, who now denies the debutter 
character of this property, took a lease of 
this property as debuitey property. 

WA point has been made that there 
has been no particular dedication to 
any pariicular debata. It appears to me, 
however, that the dedication was to Sri 
Sri Iswar Krishna Chandra Jiw in whose 
favour »Some of the properties were 
acquired and in whose name the surplus 
was to be invested, though the income 
was to be:spent for the performance also 
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of the sheba of other debatas I hold tkere- 
fore that there was an absolute debuzter 
in favour of the deity named. 


The next question is whether the cog- 
sensus of the family can give a different 
direction to the property. Speaking for 
myself, I think there are good grounds 
for the criticisms «f. Babu Golap Chandra 
Sarkar in his Hindu Law, page 492, in 
this matter. However this be, the Privy 
Council appears fo have held (although 
it has been submitted to us that the: 
remark was obiter) that in the case of 
what it calls a private or family trust 
the property may be converted into secular 
property by consent of the whole family, 
The Subordinate Judge appears to have 
held that this had bappened in the present 
case. At least the language of some 
portion of -his judgment leads me to 
suppose So. But the findings of! fact do 
not support sufficiently ihe conclusions 
at which he arriyed upon a wrong 
assumption of law. We must distin- 
guish inthe first place in this connection 
such consent given by all parties in- 
teresteq and acts which may amount to 
nothing more than a breach of trust. 
According to the Subordinate Judge the | 
patties some tines treated the property 
as debuiter and some times ss an in- 
dividual. property. : This does not show 
such consent of the whole family; on the 
conifary, it Shows, so far as it goes, that 
there was no such consent. For if there 
was a consent to treat the propeity as 
secular from about the year 1680 as 
alleged why was the property treated 
as debuiter subsequent to that ‘dete. 
That fact may show (at least, it is so 
contended) that there was no consent to 
treat the property as secular but an 
actual treatment of it as such amounting 
to a breach of trust. '' Although,” the 
Subordinate Judge says, “the properties 
were described as niskar' debutter prop- 
erties, the so-called shebaits Gealt with 
many of these as their own personal 
properties and have thereby given them 
different turn." This, however, is not 
sound Jaw. It is not tbe shebaits only, 
who by their dealing give the property. 
a different turn. It is the members of 


. the family interested, who by their con- 


sent {according to the decision ‘of the 


Yol. 76} 
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Privy Council) may convert the 
debuite property into secular property. 


Moreover, the finding ‘is not that 
all the properties ‘but that many 


of the properties were so dealt with. 
The only persons who can convert the 
property, are the memtbers of the whole 
family, Male and female, interested in 
the worship of which the shebatis are 
merely mansgers. It is not, as the 
learned Subordinate Judge has held, 
dealings of ihe propetty which change 
the original Character of the property 
but it is the consent of the family, 
although dealings subsequent to such 
consent may, under circumstances, be evi- 
dence Of consent. Whether there is any- 
thing to show such consent in the present 
case 15 another matter. 

We have been asked to remand the 
case if we are against the respondent on 
this point. But there is no necessity in 
the present case to do so because the 
leatned Judge has come to a finding of 
fact in the appeal that the properties 
were sometimes dealt with as debutter 
and sometimes as secular. But if that 
be so, then there could not be on his 
finding of fact such consent as could con- 
vert the natute of the property. 

The judgment and decree of the Sub- 
ordinate J'idge are, therefore, reversed and 
that of the Munsif restored, the appel- 
lant being entitled to his costs of 
. this Court and in the lower Appellate 
Court. 

The appellant will be entitled to add 
to his own costs the cost which he paid 
to the Deputy Re'istrar and will recover 
both costs from the estate of the 
deceased Siddeswar Dubey in the hand 
of his heirs the minor respondents. 

Belore signing our judgment, a point 
wes raised as regards the period for 
-which mesne prcfits should be allowed. 
It is argued before us that the lease was 
a good lease so long as the lessor was 
alive and that assuming that. as our 
judgment says, it is invalid, it is only so 
invalid bey-nd that period, It is then 
contended that the mesne profits should 
not run ss provided in tbe judgment of 
the Muns'f which we restored but from 
February 1920, the date of the lessor’s 
death, This ground appears to me to be 


untenable because it raises a question 
which was not put forth in the plead- 
ines or in the issues or in the lower 
Courts or in the argument before us, 
Indeed the pleadings go on the basis that 
the plaintiff is entitled to immediate 
possession. Therefore, our judgment 
stands and the decree of the Munsif is 
restored. 

Suhrawardy, J.—1 agree. 

Z. K. Appeal decreed, 


BOMBAY HIGH COURT. 

FIRST CIVIL APPEAL NO. 231 OF IQ2I. 

, January 9, 1923. 
Preseni:—Sir Norman Macleod, KT., Chief 
Justice, and Mr. Justice Crump. 
TUKARAM MAHADAPPA RAJMANE 
—PLAINTIFF— APPELLANT 
versus 
JAGANATH SAVLARAM. KATHLE 
AND OTHERS-~DEFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 65—W ritten contract 
— Agreement, imperfect, but camplete—Oral agree- 
ment varying terms, admissibility of. 

Under the rules of evidence an oral agreement 
cannot be proved to vary, add to, or subtract 
from, the terms of a written contract, unless “hose 
terms come within one of the provisos to section 
92 of the Evidence Act, even though the writing 
may be an imperfect agreement of which 2 Court 
cannot decree specific performance, provided it 
contaius all the terms which would entitle the 
Court to consider it as a perfect oo which 
could be enforced. [p. 216, col. 2. 

Appeal against the d cision of the Sub- 
Judge, Sholaprr, in Suit No. 595 of 1929. 

Mr. P. V. Kane for the Appellant. 

Mr. H. C. Covajee, (witb him Mr. N. V. 
Gokhale), for Respondent No. I. 

Mr. H. G. Kulkarni, for Respondents 
Nos. 2 to 5. l 

JUDGMENT. -This was a suit for 
specific performance of a contract en- 
tered info by the first defendant with 
the plaintiff for the salé of certain 
lana for a sum of Rs. 7,000 besides 
the amount due on a mortgage. The 
contract was entered into on I5th 


-January 1920 by means of a writing 
e 
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appearing in the books of one Chan- 
basappa. It was signed by both parties 
and witnessed. 'The first defendant had 
after the contract sold the property to 
defendants Nos.2 to 5 who wereaccordingly 
made parties to the suit. In the 
wiitten statement the defendant said 
that the agreement appearing in the 
beok did not contain the whole of 
the agreement arrived at between the 
parties, but there was an oral agree- 
ment that if any body else perchance 
oftered more than Rs. 500 to the first 
defendant above the agreed amount 
before the expiry of tke period in the 
agreement, the agreement with the plaint- 
if was to be treated as null and 
void. 

The plaintiff called Chanbasappa as 
his witness, and in ctoss-examtination he 
said that*it had been agreed before 
that in case defendant got a customer to 
offer him more than Rs. 200 above thé 
price fixed between the plaintiff and de- 
fendant No. I, he was free to sell It to 
him for it was then talked that Rs. 7,000 
was not quite an adequate price for the 
land. 

"hen, as the Judge remarks, no further 
evidence wes called and we may assume 
for the purposes of tbis judgment that 
tne plaintiff was prepared to accept the 
statement made in cross-examination by 
Chanbasappa. The question is, whether 
this evidence is admissible to alter or add 
to the terms of the written contract. 
The learned Judge thought that section 
92 of the Evidence Act bad no applica- 
tion because he was satisfied that the 
patties never intended that the entry 
made in tke book should contain the 
whole agreement between them. I do 
not think thatis s correct view to take. 
It may very well be that writing may 
be 2n imperfect agreement, of which a 
Court cannot decree specific performance, 
but if, on the face of it, it contains all 
tle terms which would entitle it to be 
considered as a perfect agreement which 
could be enforced, then undoubtedly no 
parol evidence could be adduced so asto 
alter or, add to its terms unless they 
came within one of theprovisos of section 
92 of tke Evidence Act. No attempt 
has been made to bring this evidence 


within the fitst proviso. No fraud intimida- 
tion, illegallty, want of due execution, of 
want of capacity in any contracting patty 
or want or failure of consideration is 
suggested. Nor can it be said that 
this statement comes within proviso 2, as 
the agreement is that the defendant 
should not be obliged to perform his 
agreement with the plaintiff if ke got a 
higher offer within the period of the 
contract. It is certainly inconsistent with 
the terms of the contract which if am 
absolute contract fcr sale of the land. 

Lastly, it was urged that there was an 
ural agreement contemporaneous with 
the written agreement constituting a con- 
dition precedent to the attaching of 
any obligation under the contract. But 
it must be remembered that Rs. 200 
were paid as eartnest-money when the 
agreement was signed in Chanbasappa’s 
books, sothat thre was part performance 
of the contract and it could not be 
said that it was intended by the parties 
that there should be no contract in exist- 
ence until the period mentioned in the 
contract had expired, without the first 
defendant receiving a higher offer for 
the property. It seems to me, there- 
fore, that under the rules of evidence 
the oral agreement could net be yroved 
to vary, add to of subtract from the 
terms of the’ wiitten contract. In any 
event, the Judge was wrorg in not direct- 
ing a return of the Rs. 200 Ceposited 
by the defendant as earnest-noney. The 
appeal must be allowed with costs 
throughout, Judgment must be ziven 
for plaintiff as prayed by him in his 
plaint. 

It is noi disputed that defet-dat.ts Nos, 2 
to 5 had rotice of the egrecment, thcrefore, 
they entered irto their contract with 
the first defendant subject tu its beirg set 
aside on the plaintiff teking steps to en- 
force his agreement. 


W. C. A. Appeal allowed, 
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RAGHUNATH VITHAI, BHAT V. MADHAV RAVAI, KAMAT: 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL NO. 247 OFI922. 
| . March 7, 1923. 
Present -—GSir Norman Macleod, Kr., Chief 

Justice, and Mr. Justice Crump. 
RAGHUNATH VITHAL BHAT-- 
PLAINTIFF —APPELLANT 
YENSUS 
MADHAV RAVAL KAMAT —DEFENDANT 
~~RESPONDENT. 

Hindu Law— Joint  family— Partition —Prop- 
eriy alloited to father without power of alienation, 
with remainder to soms—Esiate taken by sons— 
Mortgage by son of his shave in lifetime of father, 
validity of— Possession, lost by father, effect of— 
Adverse possession——Limitation Act (IX of 1908), 
Sch. I, Aris. 137, 144. 

On partition of joint family property between 
& Hindu father and his sons, a plot of land was 
allotted to the father without power of alienation, 
it being provided that, on the death of the father 
and the mother, theland wasto be divided between 
the:sons in a certain proportion. Before the 
death of the father a decree was passed against 
him by which he lost possession of the land. One 
of the sons mortgaged his-share of the land by a 
simple mortgage in the lifetime of the father. A 
decree was passed on the mortgage and the mort- 
gaged property was brought to sale.and purchased 
by the plaintiffs. In the meantime, the father 
and mother had died one after the other and 

the plaintifis sued to recover possession of the 
land purchased by them: 

Heid, (1) that on partition the sons took a vested 
remainder in the land which they were competent 
to dispose of even before they were entitled to 

ossession ; 

(2) that the sons were not ree heirs of their 
father in respect of the property and the decree 
passed against the father was not, therefore, 
binding on them; 

(3) that the mortgage executed by the son 
being a simple mortgage, the mortgage was not 
affected by possession being taken from the father; 

(4) that, in any case, as the mortgagor himself 
was only entitled to possession of his share on the 
death of the survivor of his parents, limitation 
did not begin to run against him or his representa- 
tives before the death of the mother. 


Second appeal from the decision of the 
District Judge, Kanara, in Appeal No. 33 
of 1921, confirming a decree passed by 
the First Class Subordinate Judge at 
Karwar, in Civil Suit Nc. 251 of r9r9. 

Mr. G. S. Rao, for the Appellants. 


JUDGMENT.—This appeal is confined 
to one piece’ of land.25 gunthas of Survey 
No: 71, Pot No. x, the plaintiffs having 
succeeded with regard to the other lands 
in the suit. The plaintiffs have lost in 
both the lower Courts and they now appeal 


ov the grounds mentioned in the memoran- 
dum of appeal. The respondents do net 
appear. The land originally belonged to 
ene Biranna and his three sons, Hanmana, 
Timmanna and Narayan, as joint family 
property. In 1898 the family separated, 
and in the partition-deed various lands 
were allotted to the three sons. Survey 
No. 71, Pot No. r, was allotted to Biranna 
without power of alienation, it being pro- 
vided that on the death of Biranna and his 
wife, the land was to be divided between 
the three sons in certain pru portions, Both 
the Courts seem to have held that the three 
sons took a contingent interest but they took 
under that deed a vested remainder in the 
land, which they could have disposed of 
even before they were entitled to possession, 
Narayan, who was entitled to twenty-five 
gunthas, mortgaged his share by a simple 
morteage to the plaintiffs. A.decree was 
passed on the mortgage in 1907, and even- 
tually the property was brought to sale 
and purchased by the plaintiffs in 1016. 
Before Biranna died, a suit was brought 
against him in which a decree was passed 
by which he lost possession of the suit land. 
The learned Judge has held that that decree 
was binding on the sons as the heirs of their 
father. It would not bind them as they were 
not the heirs of their father. They had 
a vested interest in the remainder, subject 
to the lives of their father and mother. 
They would not be entitled to possession 
until the death of their mother, and it is 
dificult to see why neither ‘of the lower 
Courts was satisfied with the death certi- 
ficate produced by the plaintiffs. We think 
the death certificate ought to have been 
treated as proof of Devamma’s death, 
and, therefore, limitation could only run 
against the remainder-man from 1908. But 
plaintiffs as mortgagees would not be 
bound by possession being taken from 
Biranna, the mortgage being a simple 
mortgage. That was decided by a Hull 
Bench of the Madras High Court in Viya- 
purt v. Sonamma Bot Ammant (1), where 
all tke authorities on the subject are very 
fully discussed. In any event, as Narayane 
was Only entitled to posséssion in 1908, 
even he would not be barred from filing 


(1) 31 Iud. Cas. 412; 30 M, 811; 29 M L, J. 
645; 2 L. W. 1080; 18 M. L, T. 436; (1915) M. W. 
N: 927 (9s B.). 
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a suit at the time tte plaintiffs filed their. 
suit. ` ; 

We think, therefore, first, on the ground 
that there was a vested remainder in. tie: 
sons and not a contingent remainder 
and, secondly, on the ground that the suit 
was not barred, that the plaintifis are en- 
titled to succeed to the twenty-five gunthas 
of Survey No. 71, Pot No. I, which are in 
dispute. There: will be a decree in tneir 
favour for that Survey Number. There 
will be an inquiry as to mesne profits from 
the date of suit till possession is given Or 
' three years from this date. The plaintifis 
will be entitled to their costs:against re- 


Spondents Nos. 3 to 5" 
Z. X. Appeai allowed. 
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of the family -recognising the claimant’s real 
Or supposed rights. There’ can be mno suh 
question where a stranger is in possession of 
the property. [p..219, col. 2] . 
Appeal from a decree, dated the 29th 
April 1922, of the District Judge, Hoshang- 
abad, in Civil Appeal No. 113 of 1921. 
Messrs, J. Sen and W. R. Puranik, for 
the Appellants. a d 
Mr. S, B. Gokhale, for the | Respondent. 
JUDGMENT.—Aithough: the - case, as 
originally tried by -the lower Courts, is 
Somewhat complicated, the points in second 
appeal, are now comparatively ^ simple, 
The genealogy is given in. the judg ment 
of the First Court, The original plaintiff 
Musammat Kasturi was the daughter of 
one Laljimal. It is now.admitted that 
Laljimal- was the owner of the property 
and that the possession’ of Musammat 
Sarupi was not adverse to him, ‘The 


. question of adverse possession. did mot 


. ariseasSarupi died onthe 4th of September- 


NAGPUE JUDICIAL COMMISSIONER S 
“~~ COURT | 


SECOND CIVIL APPEAL NO. 376 OF 1922. - 
E Aue ust 28, 1923. 
Present <—Mr, Baker, Officating J. C. 
LALLU: PRASAD AND ANOTHER—PLAINT- 
IFFS—APPELLANTS : 

DEYSUS , 
BABULAL-DEFENDANT—RESPONDENT, 
Civil Procedure 'Code-( Act V. of x908), O. II 

y. 2——Causes -of action, distinct, plaintiff, whether. 
bound to unite in one suii— Family arrangement, 


meaning of—Mutation— Title. un . 
A KA is not bound to unite in one, suit, 


two perfectly distinct causes of action relating . 


to different times, and if he has failed to 
unite them in a prior suit relating to one 
of the causes of action a subsequent ' suit relat- 


ing to the other cause of action is not barred. - 


- 210, col. 1.4 l 
y Kulada Prosad Chatterjee v. Khudiram, 70. 


Ind. Cas. 187; 37 C. L. J. 545 at p. 548; 27 C. 
W.N.673; (1923) A. I. R. (C.) 371, referred to. . 


A mutation of names in revenue papers by - 


i teates no proprietary:t tle. [p. 219, col. 2.. 
Ne o^ Singh v. Tole Singh, I Ind. Cas..r66; - 
31 A 73; II Bom, L. R. 69; 33 C. W. N. 274; 6 

eA. L. J. 1006 9 C. L. J. 1515 5 M. L. T. 167; x9 

M. L. J. 123; 12 O. C 288; 36 I, A. 38 (P. C), 

relied on. . - 


A family errangement inrespect of family prop- 
erty . presupposes a claim by some member. of 


the family to ‚part, of the family, property, which,- 
- is settled by an arrangement between theanembers; 
e 


I905, and the suit was brougł t'on the 
30th of August r9rz, within r2 years of 
her death, "The orieinal plaintiff died while 
the appeal was pending before the District: 
Judge, and the present appellants are ber’ 
sons, 
Laljimal. was the owner of 16-annas. 
share in the village.of Bhilai: The defené- 
ant Babu'al is the son of one Ganeshilal 
who was Mukhtear of Musammat Saxupi, 
and has been in possession of 8-annas stare. 
of that village since her ceath with tte 
consent of ILaljimal. After the death of. 
Taljimal on the roth of January i912. 
the defendant tock possession of the other 
8-annas share of the village. When tte: 
original plaintiff breue ht a suit aga‘nst him 
for possession (Suit No; 3 of 1915.), the de- 
fendant set up a Wil! of La'j'mal, the pla‘nt- 
iff'sfather. That suit wasu t matelv decid- 
ed in plaintiff's favour, ‘The plaintif then” 
brought the present suit torecover the other 
8-atinas share of the village from the defend -> 
ant. Her suit was dismissed by the Trial ` 
Court on the ground that the defendant 
was in possession under a family arrang e- 
ment which could not be disputed by the 
plaintiff, and on-appea! the District Judge: 
of .Hoshangabad held that the- property. 
in dispute was given to Babulal in 1905" 


. without any objection on the part of amy ` 


body intbeéfamily'and disinissed the appeal,” 


Vol,-46) i 
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I may deal bere briefly. with the objec 
tion that ‘the present suit is barred under 
O. II, r. 2, Civil Procedure Code, on tre 
ground that the plaintiff did not claim the 
property now in dispute in the former suit, 
This point was decided in tbe plaintiff's 
favourby the Courts below. There can be 
no doubt that the cause of action in the 
two sttits was entirely different, The cause 
of action in the present suit is the arrange- 


ment by which the defendant was given 


an 8-annas share in the village in 1905 after 
the death of M usa mmat Sarupi, and thecatse 
- of action inthe other suit was that the de- 
fendant took possession of the other 8-annas 
share of the village, in 1912 after the death 
of Laljimal; the plaintiff's fatber. Tre 
defendant's title in that suit is base? on 
“the alleeed Will, These are perfectly dis- 
tinct causes of action relating to different 
times, Iam, therefore, of opinionthat, though 
it might be open to the plaintiff to unite 
the cause of acticn with the cause of action 
in the prior suit, the present suit is not 
barred if she chose TL tcdoso: cf. Kulada 
Prosad Chatterjee v. Khudiram (x), follow- 
ing Vullick Kefatt Hossein v. Sheo Pershad 
Singh (2). 

The title of Laljimal being admitted 
and the plaintiff being admittedly bis 


beir, the. only remaining poist in this 
appeal is the title of tke defend- 
ant to bold . an S.annas share of 


the village. The question of acverse 
possession, as already said, coes not arise, 
the suit being witbin 12 years from the 
death of Musammat Sarupi, "Tbe First 
Court found that the defendant was holiing 
the 8-annas share under a family arrange- 
ment, The defendant, however, is not a 
member of Laljimal’s family, being the son 
.of Ganeshilal who was the sister's son of 
Musammat Sarupi, who was a member of 
another famiiy, married to the brother 
of Laljimal's predecessor-in-title, and. it 
hasbeen held by this Court that the theory 
of the adoption of Ganeshilaj into the family 
is a myth. The defendant, therefore, 
isa perfect stranger to the family, and this 
being so he cannot be in possession of the 
Property: under 4 family arrangement, A 


(Yr) 70 Ind. Cas. 187; 37 C. L. à xd at p. 548; 
27 C. W.-N..673; (1923) A. I. R. (C. 
e Boe 12- Ind. Dec, {n. sy 545 - 


INDIAN CASES, 


$10 


` e ‘ 


family arrangement presupposes a claim 
by some member of the family to part of 
the family property, wb ch is settled by 
an arrangement between the members of 
the family recognising the claimant’s real 
or supposed rights, There can be no ques-. 
s about this in a case where a stranger 

s in possessionof part of the family property, 
There | is no finding of fact on this isste 
because the learned Judge of the lower 
Appellate Court -hassaid nothing -about a 
family settlement, but holds tkat the8-annas 
share of the village was gifted to the defend- 
ant by Laljimal, though he says that it is 
not proved by what title Babulal c'aimed 
or thatit. was given tohimasa right. Now, 
if the property was gifted to the defendant 
by Laljimal, the gift under section 123 
of the Transfer of Property Act must be 
in writing and registered. There isno gift 
in the present case and the theory of the gift 
is not supported by the respondents’ 
Pleader in bis arguments. As a matter 
of fact, in this case the defendant’s title 
to the 8-annas share does not rest on any 
legal basis whatsoever. From the state- 
ment of Laljimal given in the judgment 
of the First Court it appears that after the 
death of Musamimat Sarupi in 1905 Laljimal 
caused the 8-annas share to be mutated 
in:the defendant's name stating that the 
defendant was.a minor and Lal jimal was 
his guardian, 

It has been held by the Privy Conner 
in Chokhey Singh v. Jote Singh (3) that. the 
mutation of names by itself Creates no 
proprietary title, There is no statement 
of Laljimal that he transferred! the land 
to the defendant. He only states that half 
of the village may be entered in kis name 
and half in that of Babu'al. Further 
on he' states: “We bhave' entered into 
possession, Babulal is a minor, I'am 
his guardian.” In paragraph" 13 of the 
Hirst Court’s judgment there is a reference 
to the supposed recognition of the alleged 
arrangement on the part of the plaintiff 
in Exhibit Daz. That is a statement 
made by the plaintiffs Pleacer in the 


mutation proceedings after Laljimal’s death, 


As only 8-annas share of the village was 

(3) 1 Ind. Cas, 166; 31 A. 73; 11 Bom. L. R. 
69,13 C. W. N. 274; 6 À. L. J. roo; 9 © E. J. 15s; 
5 M. L. T. 167; x9 M. L. J. 123; 12 O. C. 288; 36 
I. A. 38 (P. C) 
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recorded in Laljimal’s name it was not open 
to the plaintiff to go into any matters 
outside this. The question of the defend- 
ant'stitleto the other 8-annas of the village. 
could not. be inquired into in those pro- 
ceedings. There is thus no evidence show- 
ing that the defendant has any legal title 
to the 8-annas share in the village. 

It appears that ,Laljimal allowed the 
defendant's name to be entered as holder 
of 8-annas in the village and allowed him 
to be in possession, but this did not bind 
Laljinial's heirs and it would have been 
open to Laljimal to set aside the arrange- 
ment, Wie do not know why this arrange- 
ment was made and it is not supported 
Dy-any document, It cannot be a family 
settlement.and is.not a gift. 

The only plea on which the defendant 
could succeed against Laljimal and bis 
heirs would be adverse possession, but as 
the suit is withinr2 years of thecommence- 
ment of the possession, which was in 1905 
after the death of Musammai Sarupi, ne 
question of adverse possession arises. It 
may perhaps seem hard that the defend- 
ant snould lose the property, but he has no 
legal claim to it whatever and he should 
have got his title perfected by Laljimal 
during his lifetime, Apart from this, in 
all probability, the plaintiff would not 
have disturbed the existing arrangement 
if the defendant had not taken wrongful 
possession of the other 8-annas share after 
the death of Laljimal, 

The reeult is that the defendant Las no 
lega basis for his possession. He has 
no tit.e and the plaintiff as the heir of Lal- 
jimial is entitled to possession, The decrees 
of the lower Courts must, therefore, be 
reversed and the appeal allowed, and the 
appellants awarded the possession of the 

‘8-annas share in the village together with 
costs throughout, 

G: R. D. 

N. B. 


Appeal allowed, 


CALCUTTA: HIGH. COURT. 
Civi, RULES Nos. 136-F AND 144-F OF 1922. 
AND 2-P OF 1923. 
February’ 8, 1923.. l 
Present.:— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankia: 
MANADANANDA JHA. AND OTHERS 
—PETITIONERS : 
YEN SW 
TARAKANANDA JHA AND OTHERS— 
‘OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s, 92— 
Scheme for charitable. trusi— Power of Court to 
modify scheme—Rule of succession to office of 
High Priest, whether can be modified. 

A: Court which has sanctioned a scheme for the 
administration of a charitable. trust is competent 
from time to time to vary the scheme as- the exi- 
gencies of the case may require. [p. 221, col. 2.] 

Case-law referred to. i | 

A schemesettled by the Court forthe-administra- - 
tion of a charitable .trnst setiout infer alia therules 
relating to the succession to the office of the High 
Priest, according to ancient usage, and contained 
a clause giving “liberty to any person interested 
from time to time to apply to the Courtifor any 
inodification of the scheme that may appear neces- 
sary or convenient ’’; < 

Held, that it was not competent to the Court 
to vary the rules. for succession to the office of 
High Priest which were determined in ‘the 
original suit according to ancient usage, inasmuch 
as such a variation could not be described as a 
modification of the scheme, which was necessary 
or convenient, (p. 223, cols. 1.& 2.] 

Civil Rules in connection with appeals 
from Original Decrees Nos. 234 and 323 of 
I9oI, dated the r6th June 1905. 


Babus Mahendra Nath Ray, Ram Chunder 
Mozumdar, Hira Lal Chuchkerbulty, Mritun- 
joy Chatterjee, Pramatha Nath Bandopadhya 
and Rama Prosad. Mookerjee,, for the 
Petitioners, 

Dr. Dwarka Nath Matter, Babu Jogendra 
Chunder Ghose, R. B., Babus Sami Kumar 
Mitter and Promode Kumar ‘Ghose, for the 
Opposite Party. 


JUDGMENT.— Thefacts material for the 
determination ofthe question which require 
consideration in these Rules-may be. briefly 
stated. ' 

On thersth April 1897 one Umeshananda 
Dut Jhe-along with two other persons 
instituted a suit under section -539 of the 
Code of 1882, with the consent of the then 
Advocate-General for the removal of the then 
high priest of. the Baidyanath Témple-and 
for the settlement of a scheme for: the 


Vot, 76] 


management of the institution. Sailaja- 
nanda Dut Jha, the high priest at the time, 
was the original defendant in that litigation. 
Subsequently, his son Param Prakasha- 
narda Jha and his grandson by a predeceased 
son Bhabapratananda were added as de- 
fendants. After a protracted trial, the 
judgment was pronounced on the 4th July 
Igor by Mr. Joges Cnounder Mitter, then 
District Judge of Burdaar. The substance 
of the decision was that the high priest 
was ordered to be removed from his office 
and a scheme wis drawn up for the manage- 
ment of the institution in future. Before 
the decree could be signed, Mr. Mitter 
left the District, with the result that on 
the 15th July rigor a decree was drawn 
up pursuant to his judgment and was 
Signed by his successor-iv-office, Mr. G. K. 
Deb. Onthe 5tb August 1901 the decree 
was amended by Mr. H. D. Carey, the next 
District Judge, by the insertion cf several 
schedules on the basis of the judgment. 
On the same day an appeal was lodged in 
' this Court by the original defendant Salaja- 
nanda Dut Jha. This purported to be an 
appeal against the decree as signed by Mr. 
G. K. Deb. On the znd December rigor 
another appeal against the decree was 
lodged in this Court by Puram Prokasha- 
nanda. During the pendency of the 
appeals in this Court, on the 21st April 
Igoz a copy of the decree as amended by 
Mr. Carey was attached to the memorandum 
and thereafter the appeals proceeded on the 
assumption that they were directed against 
the amended decree. On the r6th June 
Ig9o5 this Court pronounced judgments 
in the appeal: Shatlajananda Dut Jha 
v. Umeshanunda Dut Jha (x). The appeal 
by Shailajananda Dat Jha was dismissed 
but the appeal preferred by Param Proka- 
shananda was allowed. ‘Tne decree of the 
District Judge was modified at his instance, 
but in the decretal order which was drawn 
up in this Court the precise variation was 
not specified. On the 8th September Igro 
this Court proceeded to insert two clauses 
in the original decree to the following 
effect : First, liberty to any pesrson interest- 
edto apply to the District Court with 
reference to the-carryiug out ot the direction 
of the scheme; and secondly, liberty to 


(1) 2 €; Xa J. 460. 
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any person interested from time to time 
to apply to the High Court for any modifica- 
tion of the scheme that may appear to be 
necessary or convenient. It was found 
necessary to insert these clauses because 
disputes had broken up between the commit- 
tee of management appointed under tle 
scheme and the new high priest Umesha- 
nanda Dut Jha, who had taken charge of 
the institution on the removal of Sailaja- 
nanda Dut Jha. The principle on which 
these clauses were inserted in the decree 
was explained by this Court in the follow- 
ing passage of its judgment in the case cf 
Sadupadhya Umeshanand Ojha v. Rava- 
neswar Prosad Singh (2): 

“The authority ot the Court to amerd 
the scheme from time to time has not been 
and cannot possibly be questioned. As 
was pointed out by Mr. Justice Subare- 
mani a Iyer in the case of Prayag Doss Ji 
Varu Mahant wv. Tirumala Srwangacharlw 
Varu (3), which was subsequently affirm- 
ed by the Judicial Committee in Prayag 
Doss Ji Varu v. Tirumala Srirangacharla 
Varu (4) there is ample authority for the 
proposition that a Court which has sanction- 
ed a scheme for the administration of a 
caaritable, trust is competent trom time to 
time t. vary the scheme as the exigencies 
of the case may require. Reference need only 
be made to the decisions in Attorney-General 
v. Bovell (5), Attorney-General v. Bishop of 
Worcester (0), Mayor of Lyons v. Advocate- 
General of Bengal (7) and Browne's 
Hosptial v, Stamford (8)." 

Tne resalt of theinsertion of these clauses 
was that parties interested in the manage- 
ment of the institution did from time to 
time apply to this Court for amendment 
of the scheme as originally settled and one 
of these instances is to be found in the case 
of Umeshananda Dut Jha v. Ravaneshwar 


(2) 43 Ind. Cas. 772 at p. 774. 

(3) 28 M. 319; 15 M. L. J. 133. 

(4) 30 M.138; x1 C. W. N. 442; 2 M. L. T.1rg; 
17 M. L. J. 236; 9 Bom. L. R. 588 (P. C). 

(5) (1840) 1 Ph. 762; 4 Jur. 548; 41 E.R. 
822; 05 R. R. 500. * 

(6) (1851) 9 Hare 328; 2r LJ. Ch. 25; 16- Jur, 
3,18 L. T. (0. 8.) 56; 68 E. R. 530; 89 R. R, 471. 

(7) (1879) x A.C. or at p. 110; 4$ L.J. P. C. 
17; 34 Ll. T. 77; 24 W. R. 679. 
(8) (1889) Qo Lu T 288, 
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Prosad Singh (9). A copy.cf the scheme, 
as varied from time to time is not on the 
record of tnis Court and it is consequeutiy 
impossible for us to state what tne precise 
position of tne scheme is at tne preseut 
moment, Weshall presently give direction 
so tnat this difficulty may be avoided in 
future. 

It is sufficient to state for our present 
purposes that Umeshananda who had suc- 
ceeded Sailajananda died on tne r2tu April 
1921. Tue immediate result was tnat rival 
claimants appeared on the scene for the 
office of Sardar Panda or high priest and 
tne Rules whicn are now before us represent 
'. tne result of tuis struggle. Rule No. 136 nas 
been issued at tne instance of Manadananda 
Jha wno cleims to be tue daugnter’s son 
‘‘ot Umesnananda and his adopted son. 
His age is stated to be 25 years. Rule 144 
has been issued at tne instance 01 Buaba- 
pritananda Jua whose age is 37 and who is 
stated to be tre grand-son of Sailajanaz.da 
by a predeceased son Tripurananda. Rule 
No. 2 of 1923 nas been issued at tue instance 
of Param Prokashananda Jha, tne second 
son oi Sailajananda whose age is stated 
to be 49. The object of Param Prokasha- 
. Nanda is to secure a variatiou of the scheme 
so as to entitle him ta succeed to the office 
oi Ligh priest by right of inheritance. The 
Object of Manadananda Jha as also oi 
Baabapritana nda is to remove the bar of age 
restriction so as to enable them to stand 
for election to the office of high priest. 

lt is at this stage necessary to recite 
that tnree schedules were annexed to the 
decree woen it Was amended by Mr. B. D, 
Carey on tne 18tn January 1902. Schedule 
(A) sets out tue rules for the succession 
of tne Sardar Panda according to ancient 
usage. Scnedule (B) contains a statement 
of the duties of the Sardar Panda as 
conteined by the Court to be according to 
ancient usage and as leid down for the 
proper management of the debsiter prop- 
erties. Schedule (C) defines the duties 
of the Committee appointed as part of the 
scheme of management decree in the suit. 
` We are now concerned only with the terms 
eof Schedule A. This embodies two rules 
in the following terms: 


.. (89 17 Ind; Cas. 9691 16 C. 1; J: 434 15 Os Ws 
N, i41. CE GMT Se qw x 8 
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(x). The succession to the office of Sardar 
Panda devolves usually upon the first 
born son of tre last Sardar Panda to tue 
eXclusion of all othets, provided that 
the said eldest son is at least 45 years of 
ageandotneraise duly qualified, and if the 
Said first born som be dead, or be disquali- 
fed by ill-health or otherwise at the time 
X the said devolution of the office, then 
his son is entitled to succeed if Le -be, at 
least, of the said age and otherwise duly 
qualified. 

(2) Where the person so entitled by 
inheritance to succeed is of an age less 
than 45 years, another person of the'said 
family, if there be any, and in default of 
Sucn, a person of another family being of - 
the said age of 45 years and otherwise duly 
qualified shall be elected by a majority 
of votes of tbe Pandas to hold office for 
life, and on his death, the Leir under th 
first rule above, who was excluded by 
election, shall succeed if of the said ‘of 


45 years and otherwise duly qualified. 


. It may be stated at the outset, that it 
is not competent to this Court to vary 


the rules for succession of Sardar Panda 


which were determined in the original 
suit according io ancient usage. A varia- 
tion in this respect cannot be taken to be 
"a modification of the scheme that may 
appear to be necessary or convenient" 
within the meaning of the second clause 
inserted in the decree on the 8th September. 
I9ro on the authority of the cases already 
mentioned. It is consequently inevitable 
that the attempt of Param Prokashananda 
to have a rule inserted to the effect that the 
second son of the high priest is entitled to 
succeed to the office in certain events must 
fai. It may be pointed out that Param 
Prokashananda was a party defendant to 
the original litigation. He was  dissatis- 
fied with the decree made therein and did 
in fact prefer an appeal to this Court. 
At his instance the dectee of the Trial Court 
was varied in an important particluar. 
It was open to him in thet appeal to set up 
the contention which he has advanced in 
the present Rule. His omission then operates 
as a bar and he cannot now be allowed 

ractically to have afresh appeal against 
he decree of the Trial Court after the lapse 
of all these years. Similar observations 
apply to the publications made by Manada- 
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nanaa Jna and Boabapritananda Jha for 
modification ot the rules tot succession of 
tne Sardar Panda wito a view to tue re- 
moval of tué bar of age retriction. 

Tne question, owever, remains what are 
tne rules tor tue succession of tye Sardar 
Panda according-to ancient usage as deter- 
mined by tuis Court? With regard to tuis 
matter there nus been some niusappreLen- 
sion, ít nas.peen stuted to us taat tue 
effect ot tue decision ot this Court in tune ap- 
peal prei.rred py Puram  Prokasuananda 
ras been interpreted to pe tuat tue rmes 
tor Succession ot tne Sardar Panda as 
formulated by the District Judge were 
maintained and toat nevertneless an ex- 
ception wasmadein uis tavour—an excep- 
tion waica contradicts tue rule in a material 
particular, We nave caretull, considered 
tne judgment -wnicn was delivered in tue 
appeal preterfed py Param Prokash and 
we gave witoout nesitation come to tue 
conclusion tuat tue edect ot tuis judgment 
was to modiuy tne rules tor tue succession 
of tne Sardar Panda as enunciated by tue 
D.sinct judge ou tne basis ot the eviuence 
on tne record. Mr. Justice Harington, 
aitera discussion of tne conflicting evidence 
on tnis point tormulated tnerule in tne 
following terms: 

“ If tue eldest son of the Ojha has attain- 
ed tne age 0. 4u at tue deaty of nis father, 
he is entitled to tne Ojnasnip by right of 
succession. ithe has note attained that 
agethete must be an election by the Pandss 
and tae person whom tney elect as high 
priest is entitled to fill that office subject 
only to confirmation by the Government, 
Tnere are several instances in wrich a 
person. elected by the Pandas was under 
toe age of 40, But oni attention nas been 
drawn tO nO instance in wnich tne person 
entitied to tue Ojnasnip by succession nas 
been called upon to submit himselt co the 
votes cit the Panda it ne was over 40 years 
of ageat thetime when theothce descended 
to nim,'' 

ne consequence was that both the 
rules enunciated by: the District Judge 
wita regard to the succession ot the bardar 
Panda were moditied by tnis Court because 
tnis Court took a view of tne evidence 
relating to tue ancient usage applicable 
to tue subject diffreent from that adopted 


+ 


by the Trial Court. . s > 


Me Mg 


INDIAN CASES; 


315. 


In our opipion, itis unnecssary that tie 
diecee as tramed by tae District Judge 
on tne r8tn January 1902, suould now Le 
amended so taat full efect may be given 
to tye judgment of tuis Court delivered 
On tne rcth June 1905, in tne appeal pre- 
ferred by Param  Prokasbananaag. The 
resut will bea tollows:  , 3, 

First, tue succession to tre office of Sardar 
Panda devolves usually upon the first 
born son oi tre last Sardar Panda to the 
exclusion of all others povided that tie 
sald eldest son is atileast 4o ears oi age 
aud ctrerwisc dulyqualified ; andil the said 
first born son be dead or be disqualified 
by ill-ueaitü or otnerwise, at the time of 
tue said devolution of tue office, then his 
sonis entitled to succeed, if i.e be, at least 
ot tne same age and otuerwise duly quali- 
fied. 

Secondly, where tue perscn so entitled 
by innenutance to succeed 1s of an age 
less tuan 40 years, anotuer person oi t.e 
Said raimily,ir tuere be any, «nd 1n delault 
or such, a person ot another family t.ougLb 
not of tue same age of 40 years and who 1s 
otherwise duly qualified shall be elected 
by tue majority of votes of tne Pandas 
to nold otce tor life, aad on his death 
the her, under tue first rule above, ilie had 
been cxciudea by tue election, shail 
succeed if oi tue said age of 4o years and 
otuerwise duly qualitüied subject to the 
approval ot tne District Judge. * 

it this amendment be made tue purpose 
wiicu Manadananda has in view will pe 
achieved. But Param Prukasbnonda will 
have to face an election. 


We must not be taken, however, to decide 
apart trom the question ol age restriction, 
tuat either Manadananda or Bnabaprita- 
nanda is otherwise duly qualified for the 
office of hign priest, lt nas been stated 
bei0re us tuat as regards Manudananda 
tnere is a question of his title by alleged 
adoption as tue son 0: Umesna nanda. 
As regards Bhabapritunanda, it has been 
mentioned that there is a. question of legiti- 
macy. In these circumstances, we express 
no opinion wuatever upon the question 
ot rigat ot either of these persons to stand 
for election, and tne District Judge will be 
tree to deal with the matter ou such materials 
as may be placed betore bim.. The only ` 
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direction that we give at present is that the 
decree of the District Judge, dated the 
Qi8th January r9o2, embodying in Schedule 
A the tules for the succession of the Sardar 
Panda according to ancient usage. be amend- 
ed as.stated above. There will be no order 
for. costs of these Rules, 

We direct that a copy of the decree, dated 
the x8th January 1902, as originally 
framed together with all modifications 
Which might have been made by orders 
of this Court be prepared and attached 
to the decrees of this Court in First Appeal 
No. 234 of rgor and First Appeal No. 323 
of rigor and that hereafter whenever a 
variationis made by this Court in the decree 
a note thereof be made so as to make it 
possible for the Court to ascertain at a 
glance the precise conditionof the decree 
at the time when the question arises for 
eonsideration. 


Z. E. Rules made absolute, 


NAGPUR JUDICIAL COMMISSIONER S 
COURT 


SECOND CIVIL APPEAL No. r7o-B 
OF 1922. 

September 8, 1923. 
Present:—Mr. Kolval A. J.C. 
KRISHNAJI KUMBI-—DecnEE-HOLDER— 
APPELLANT 

ver Sus 
VINAYAK KUMBI—JUDGMENT-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 5. 47— 
Execution proceedings stvuch off as fully satisfied 
— Application by judgment-debtor against unlawful 
dis possession filed subsequently, wi:ther maintain- 


Ge 
ie application by the Da nent A under 
section 47 of the Civil Procedure Code against 
unlawful dispossession is maintainable even 
though it is filed after the execution application 
ig struck off as fally satisfied. 
Fakayuddin Mahomed Ahsan v. Official 
Trustee of Bengal, xo C. 538; 5 Ind. Dec. (N. s.) 
360 and Shankar Rao Govind v. Gonesha Teli, 


(yg €, Pel. Ro £77, distinguished. 
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Appeal against a deeree of the Addi 
tional District Judge, Amraoti, dated the 
24th November 192I, in Civil Appeal 
No. 154 of 1921. 

Messrs. Atmaram Bhagwant and V. V. 
Chitale, forthe Appellant, 

i M. B. Niyogi, for the Respond- 
ent, . 
SUDGMENT.--I have read the origiral 
sale-deed and the plaint and I am satis- 
fied that what was sold aud claimed ia 
the plaint was an area 20 cubits by 25 
cubits including both the house site and 
the angan. There is no map on the 
record and there is no reason to suppose 
that the area was incorrectly stated. The 
position cf the words “anganasaha” efter 
the words “makanaehi” end before the 
words expressing the lengih and breadth 
indicate that the angan was included in 
the area given. 

As to the objection raised in the third 
ground of appeal it is admitted that the 
matter isone to be decided in execution 
but contended thatthe judgment-debtor's 
application ought to have been made before 
the execution was struck off as fully 
salisfied. Referenceis madeto Fakar-ud- 
d Mahomed Ahsan v. Official Trustee 
of Bengal(x) and Shankar Rao Govind v. 
Gonesha Telt (2). In the cases cited the 
facts were different and it was not 
necessary for the decision of the question 
arising therein,that the point now urged 
should be decided. It could not have 
been the intention of the Legislature that 
tke judgment-debtor should fail for it is 
admitted tbathe cannot bring a separate 


' suit unless he came up before the formal 


order certifying s5tisfaction of the decree 
was recorded, however short the time 
may be between the unlawful dispossession 
in execution and tne recording of the order, 


In the present case possession was de- 
liveredon the 8th Marck 1021. The case 


was struck off as fully satisfied on the 


.T4th Marci: 1021 and the judgment-debtor 


presented his application on the 4th 
April 1921. I hold thatthe aj plication 
was maintainable. "lheappeal fails and is 
dismissed with costs. 
G. R, D, 
S.D, 


Appeal dismissed. 


(1) 10.C. 538; 5 Ind. Dec, (w..8.) 360, 
(2) 13€. P. L; R; 177: 
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UPPER BURMA JUDICIAL 
COMMLSSIONER’S COURT. 
CRIMINAL REVISION NO. 1038 OF 1922, 
December 12, 1922. ` 


Present:— Mr. MacColl, J. C8 , 


NGA BA. THEIN-—-APPLICANT 
versus 
SIEMPEROR-—OPPosrTE PARTY, 

Penal Code ( Act XL V of 1860), ss. 465, 471— 
Forgery— Using false document— Application for 
appointment. to posi— False  statement— Forged 
certificate— Dis honesty. 

Accused applied for appointment to a post 
in the Land Records Department which contained 
a false statement, and attached a cert ficate to 
the application which, was forged: 

Held, (1) that the application was made and 
the forged certificate was attached to it with 
the object of obtaining wrongful gain; 

(2) that, therefore, the accused was guilty 
of offencés under sections 465 and 471 of the 
Penal Code. à 

Queen-Empress, v. Nga Aung Ba, x U. B. R. 
1897-01) 356; | Queen-Empress v. Haradhan 

akhal Dass Ghosh, 19 C. 380; 9 Ind. Dec. (N. S.) 
698 and Jan Mahomad wv. Queen-Empress, 10 
C. 584; 8 Ind. Jur. 569; 5 Shome L. R. 158; 5 
Ind. Dec. (N, S.) 391, distingu shed. 


Mr, S.. Mukerjee, tor the Applicant. 


JUDGMENT.—The applicant, a youth 
of 20,. has been coavicted under sec- 
tions 465 and 471 of the Indian Penal 
Code aad was seutenced to six months’ 
-rigorous imprisonment. Ee «ppealed to 
the Sessions Judge who  contirmed tne 
Conviction but reducea fhe sentence to 
four montas’ rigorous imprisonment, He 
has now applieu to tris Court for revi- 
sion. ‘Ine case, against the applicart is 
tha. he applied to Mr. Fvrnivell, 
Commissioner ot Settlements and Land 
Recotds, for un appointmen in the Laad 
Records Depaitmeyt and that he made 
false, statements in that appication to 
the effect, taat, je was the son of Maung 
Maung Tin, retired Exira Assistant Conr 
missioner,.that he had passed iue B. Sc. 
Exam nation, that he was. a nepuew of 
U. Bwin, District Judge uf. Mandalay, and 
that he attaened to his applicution uve 
certificates. of which four were forgeries. 
. The Magistrate | admitted on to, the 

record a good deal of irrelevant matter 
guch as letters written by persons who 
were not caled as witnesses aud state- 
ments made. by persons-to an officer of 
the Criminal Investigation Department, 
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Only one of the certificates is proved 
to be a forgery, namely that purporting 
to have been given by the witness Maung 
Maung Tin. However, that document is 
clearly proved to be a forgery ard, there- 
fore, the fact that the other certificates 
have not been proved to be false docu- 
ments does not affect tle case. The 
applicant admits that he applied for an 
appointmeat in the Land Records Dep. 1t- 
ment but denies that the application, Ex- 
hibit A, is the one which he submitted 
which he says was typed. The Case was 
not tried atall well. The Magistrate made 
no endeavour to find out how the appli- 
cation, Exbibit A, came to be put up before 
the Commissioner of Settlements and Land 
Records, There is no evidence to show 
whether this application was presented 
by anybody in person or was received 
by post. Mr. Furnivall was examined as 
a. witness and said that tle application 
Exhibit A was put up to him in the 
ordinary course of business and that he 
had an interview in connection with it 
with a person who called himself Maung 
Bi Thein but he is unable to swear 
that that person was the applicant. 
There is thus no direct evidence that it 
was the applicant who used the false 


‘certificate, Exhibit C, and the question is 


whether the circumstantial evidence is 
sufficient to show that it was the appli- 
cant who put in the application, Exhibit 
A, and the certificates, Exhibits B end 
C. Exnibit B is a medical certificate of 
fitness given by Captain Kyaw Nyun, 
I.M.S. He identifies the applicant as the 
person to who he gave that certificate, 
In this certificate the applicant 
Maung Ba Thein is described as 
the son of Maung Maung Tin, retired 
Ex.ra Assistant Commissioner, and Captain 
Kyaw Nyun says that he described him 
thus on what the applicant told him. 
Exhibit C purports to be a certificate 
given by Maung Maung Tin to the effect 
that Maung Ba Theinis his son, which 
is untrue as the applicant’s father’s name 
is Maung Kyin. In the application, Ex- 
hibit A, the name of the father of the 


applicant is given as Mating Maung Tin. 


Cuptain Ky.w Nyun also says that the 
applicant told him that he wished for 
the certificate because he intended to 
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apply for an appointment in the Land 
Records Department. So that we have 
the foloving facts. The applicant got 
himself examined by a medical officer 
and told that officer that he wanted a 
cettificate to enable him to apply fot 
an ap ointmeat iu the Land Records 
Off te He falsely told the medical officer 
that he was the son of Maung Matng 
Tin. That certificate is dated the r6th 
of July 1921. Au application dated the 
18th of July 1921 for an appoitment in 
the Land Records Department was re- 
ceived by the Com uissioner of Settlements 
and Land Records. That application pur- 
ports to be an application by Maung Ba 
hein. In that applic tion the ap- 
plicant is falsely described as the soa of 
Miung Maung Teu. Attached to the 
application ^as Exuibit C which purports 
to bs a certificate signed by Maung Maung 


Tin, that the applicant is his son. On- 


these facts I iuink the Magistrate was 
right in presuming that tne applicant 
did what he told Captain Kyaw Nyun 
be inteaded to do namely, to apply for 
an appointment in the Land Records 
Department, that he attached to his 
application the certificate which. he went 
to Captain Kyaw Nyui to obtain and 
that Exhibit A was his applicatig: and 
that Exnibit C was attached to it as well 
as Exhibit B. I think all this may safely 
be presumed under section 114 of the 
Evidence Act. Of course, the presumptio. 
might have been rebutte.. The applicant's 
ease is that he seni lis application by 
post anl apparently the suggestion has 
been made tnat it was ta.npered with in 
the Offiee of the Coumissiuner ‘of Settle- 
ments and Laid Records. That, howe er, 
woüld not explain way the applicant 
falsely told Captain Kyaw Nyua that ne 
was the son of Mavng Maung Tiu. That 
is, I think, the strongest point in the 
case. Itis urged that Maung Maung Tin 
admittedly gave the applicant a certificate 
though it was not the one produced Ex- 
hibit C aud it is argued that tuere was 
therefore, no pointin his for,ing Mauug 
‘Maung Tin’s nameas he would naturally ise 
the geduine Certificate. The applicant is 
not, however, Maung Maung Tiu’s son 
and it seems likely that he thought that 
à eertificate to. the effect that he was, 
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would help him to obtain the appoint- 
meat he wanted. It may be pointed out 
that Exhibit A contains a false statement 
that the person who is applying for the 
appointment is the nephew ot U Bwin, 
On the factsthere is mo reason to dis- 
agree with the findiags of the Sessions 
Judge and the Magistrate, Next, it is 
urged that oa these facts no criminal 
offence is disclosed as they do not show 
that there was any dishonesty or fraud. 
Queen-Empress v. Nga Aung Ba (x) has 
been cited. In that case it was held that 
a beet constable who wrote in his note- 
book the sign ture of a headman, whose 
village he had not visited, did not there- 
by commt the offence of forgery as 
defined iu sect.on 463 of the Indian Penal 
Code. Toat case has teally no bearing 
on the present one.  Queen-Empress v. 
Haradhan Rakhal Dass Ghosh (2) is also 
relied on. In thatcase tne accused used 
as genuine a forged certificate purporting 
to have been given him by $he head-1naster 
of a school in order to obtain permission 
to sit for the Entrance Examination of 
the Calcutta University and it was held 
that a fraudulent or aishonest intent Lad 
not been established and that, therefore; 
the accused wes not guilty under section 
471 of the indian Penal Code. I think 
that case was quite different to the 
present one. In the definition of 
*"aishonestly " the word "gain" must 
Ithink be taken to mean a material 
gain. This is borne out by the decision 
in the case of Jan Mahomed v. Queen- 
Empress (3)in which it was held that a 
recognition frum . Settlement Officer that 
a person was eatitled to the title of 
Loskur was not “gain” wituin the 
meaning of section, 24 of the Indian 
Penal Code. Now in Queen-Empress -v. 
Haradhan Rakhal Dass Ghosh (2) all 
the immed ate gain that the accused 
could have obtained by means of tne 
false certificate was permission to sit 
for the Entrence Examination of the 
Calcutta University. Assuming that he 
passed that examination and therelter- 
wards obtained distinction he might have 


(1) 1 U. B. R. (1897-01) 356. 

(2) 19 C. 380; 9 Ind. Dec. (N. S.) 698. 

(3) xo C. 584; 8 Ind. Jur. 569; g Sheme By 
B, 158; 5 Ind, Dec, (Na 8.) 391. 
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not learnt the elements of honesty, 
his education, therefore, has been a lamen- - 


chaice of living an honest life, 
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eventually at some future time derived 


some .mat:rial benefit from having done. 


so but such material benefit would be 
very remote. In .the present case the 
applicant's intention was to obtain a 
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lucrative áppointtnüent immediately and the - 


gain which he might have ottained through 
his deception hadit'succeeded could have 
been measured in rupees, There is no 
doubt that it wo dd have been wrongful 
gain and ‘consequently there was dis- 
honesty. I, therefore, consider that he has 
been rightly convicted. "The last question 
is whether it is ‘necessary to send him 
to Jail. He isa young man of 20 and 
he was sentenced to imprisonment on the 
ground that if a fine had been , imposed 
it would have been paid by his parents 
and not by him, Itis urged before me 
that the applicant has a business of his 
own andis capable of paying a fine. That 
co flicts with the statement made by his 
Ádvocate who argued the appeal, 1 do 
not, however, think itis necessaty in every 
case in which a fne would be pad by 
an accused's parents to send him to Jail. 
I would quote the 
mide by the late learned Judicial Com- 
missioner, Sir George Shaw, in the unre- 
ported case of Nga Ba Yin v. King- 
Emperor (Criminal Revision No. 21 of 
1914) which was also a case Of forgery. 
In that case the accused was apparently 
of about the same age as ethe applicant. 


Sir George Shaw said, “It may be that 


the applicant is a worthless rogue who 
will never come to any good, who has 
learnt to write Exglish fluently but has 
and 


tablé failure. But it may bethat he was 
led to embarkon what seemed a hopeful 
way of making money’ without having 
realised the wickedness and criminality in- 
volved. I think that, on general principles, it 
is tight and proper to give the applicant a 


would be difficult for him to do this 
with a sentence of one year’s imprison- 


Ment against him. Offences of the kind. 
. are not, I hope, common among students, 


therefore, the need of a sevére sentence to 


deter other students is not apparent." The 
sentence was accordingly reduced to the 


term .of imprisonment already undergone; 


+ ” 
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and it. 


? 
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that is to say, two or three daysand a 
fine of Rs. 250. That was a case under 
section 468 of the Indian Penal Code and 
a .entence of impiisonment was impera- 
tive. In the present case the conviction 
is under sections 465 and 471 of the Indian 
Penal Code and @ sentence of imptiison- 
ment is not imperative. I confirm the 
conviction but set aside the sentence of 
imprisonment and ín lieu thereof impose 
a fine of Rs. 230 upon the applicant and, 
in default sentence him to four month's 
rigorous imprisonment, 
Z. K, 
Sentence set aside, 


LAHORE HIGH COURT. l 
CRIMINAL REVISION PETITION NO. 946 
OF 1922. 

November 14, 1922. 
Present -—Mr. Justice Martineau. 
MANA—ACCUSED—PETITIONER 
Versus 


EMPEROR— RESPONDENT, X 

Criminal Frocedure Code (Act V of 1898), se. 
55, 91— Security bond for appearance in Couri— 
Liability of surety. 

Two men were arrested under section 55.of the 
Criminal Procedure Code and were released on 
bail, the petitioner giving bonds in each of which 
he undertook that the person concerned would 
appearin Court when required to answer the charge 
specified, failing which he would forfeit the sum 
of Rs. 1,000. Three months afterwards both men 
who had been réleased on bail were suspected 
of complicity in certain offences and the 
petitioner was required to produce them. 
He failed to do so and an order of forfeiture of 
security was made agaiust him: 

Held, (x) that the undertaking of the petitioner 
could at the most be regarded only as one to pro- 
duce the persons concerned when their presence 
was required in connection with proceedings then 
pending against them, and that he had never 
undertaken to be responsible for their attendance 
to answer charges in respect of offences that might 
be committed at some future time; R 

(2) that, therefore, his failure to produce them 
to answer charges in respect of such offences 
could not be heid to be a breach of the bonds 


, executed by the petitioner and the order of for- 


feiture must, therefore, be set aside, 
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Petition for revision, under section 439 
of tue Criminal Procedure Code, of aa order 


of tue District Magistrate, Jullundar, dated 
tne 31st May 1922. 


Lala Badri Das, R. B., for the Petition 
er, j D A 

Lala Sundar Das, for Government 
Advocate, for the Respondent, 


JUDGMENT.—Two men named Jiwan 
and Santa were arrested in Apul 1921, 
under section 55 of tne Criminal Procedure 
Code. ‘ney were released on bail, tue 
petitioner Mana giving bonds in each ot 
walen ne undertook tuat tae person coo- 
cerned ({1.¢., Jiwan in one case and Santa 
in We oter) would appear in Court 
waen required “‘to answer tue cuarge 
Speciuied ", calling wuica he would ioneit 
tue sum or Rs. I,000. In tue tollowing 
July, tuere occurred a case of burglary 
aud a Cuse vi Kidnapping in wulcu jiwan 
and Santa, TeSpectivery, were suspected 


OL being Concerned, and Mana, on being. 


required tu produce tue two men to answer 
Cualgesiort,eCcommuissi0n of tuese Oldrences, 
taued tO do SO. An Order nas in onse- 
quence been passed ror tue iorieiture of 
part oi tue security, tue First Court oidenng 
tue iorieiture of RS. 500 On each bond, 
and tue District Magistrate icducing tue 
amount to ‘Ks. 250. Mana nas applied tor 
reV.sion. tO tuis Court. "PEU 
‘Tue ponds are deiective in some import- 
ant respects. "Luey were executed by tue 
surety vty, and not Dy tue pers0ns101 wu0m 
De styud Sufety; tucy Mage na Mention 
ot any time waen, a penod witjin wuicb 
tue -persuns named tyerein are to be pro- 
‘duced; and tuey make no mention of 
tue cuarge WulCu Tuose persons are to be 
required tO answer, 
are not Vitiaved py tuese derects, IU 18 CleaI 
that tae lalluie vi Tuc surety to produce 
Jiwan and Santa in Cuult to answer Cuu rges 
in respect gi Cerin oilences cummutied 
in Juty X921 Canuot pussiviy be seig to be 
A DIAC OI tue punds Wulu were executed 
intue preceding Apru. Mana S undertaking 
Can ar Tue dives ve regarded ad UNG 10 
produce Jiwán alu Dutta Wael batih pre- 
gence WaS Iequired iu cunzecüun witu 
proceedings, tuch pending agant tiem. 
He never underluu& Lig ve _tespuusiple ior 
their attendance to answer charges in res- 
e 


But even u tie bonds, 
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pect of offences that might be committed 
at some future time. d 

-I accordingly accept this application 
and set aside tue orders passed by tue Courts 
below for tue forfeiture iof tue appli- 


cant's security, . : 
d A pplicajion accepted.. 
4 * K * 


NAGPUR JUDICIAL.COMMISSION ER'S 
oo COURT. 
CRIMINAL REVISION NO, 195-B or 
I.23. 
September 13, 1923. 
su Present;—Mx. Prideaux, A, J. C, 

BA) IRAO—AccusED— APPLICANT 
Versus 
EMPEROR—RESPONDENT, 

Criminal Procedure Code ( Act, V of 1898), ss. 107, 
239— Conspiracy to molest people— Joint trial— 
Preliminary order not served on absent accused— 
Order subsequently explainedio accused in Court 
—Lrregularity——Lffect on triai— Accused taken ‘tn 


cuslody after order under S. 107-—Order, whether 


yitiateds - — 2 ; 
p All persons who have joined in a conspiracy 
to'molést and to cause injuries can, it ther 
common aims find objects are once established, 
be tried together and be bound overin one case 
under section 107° of the Criminal , Procedure 
Code. (p.229,c01. 2. | 

lf in a case under section 107, Criminal Pro- 
cedure Code, a preiiminary order is not served 
on an absent accused and then that accused 
appears and the oraer is read-out. to him in Court, 
tne requirements oi the law are substantially 
compiled witi and the trial 1s not vitiated owing 
to' iuis iireguülarivy. jp. 229, COL 2.]. 

QoNeér.—Xhe procedure of taking accused 
persons atier an ordei under section: 107, Criminal - 
Procedure Coue, nas been passed against them, 
in haudeuís wo à piace wiecie Liey are to execute 
they bonas 18 wrong, but bemg a subsequent 
incident it Goes nov viuate the Orüer, |p. 230, col. 
aed . ED : . S 

Revision against an order of the District 
Magistrate, Buuaua, in Crimyaal Case 
No. 34/6 ui 1g23,'uated the znd Juiy 1923. 

Mess, W, d. PurUcs auu Ay V. Aunt, 
fot tue Appacaüuls. - | 

Var Mave Lii» older disposes of Crit. 
DAL KeVirwus Nos. 190-B, 197-25, aud 190-B 
of iga3. Thefour applicants are Bajirao, 
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Atmaram, Vithaland Tulsiram who have 
been bound over under section ro», Criminal 
Prozedure Code, the first two fot a bond 
for Rs. T,ooo and sitreties and the second 
two for a bond’ of Rs. 590 with sureties 
to keep the peace for a period of one 
year. i ; 

It seenis that in March last a party 
of the Satya Shodhak Samaj visited the 
tract-of the country in which the appli- 
cants five and there. performed a play 
which set out .the methods of -the 
Marwati monev-lenders in.acquiring lands 
of agritulturists and seems to have shown 
that the cultivators could  boveott the 
Marwatis and make them leave the 
village. This play Jed to meetings of 
Kunbis headed by Patels and it: was 
resolved to boycott alf Marwaris. On the 
Akhaji day, that is roth Aprif-last, . an 
oath was administered by leaders .!n 
several ‘villages binding their followers to 
boveott  Marwarle and tò 
cultivate the lang of Marwaris on more 
` than double the -Governntent: assessment. 
It was also resolved ‘that labourers 
should not work ‘in “the fields of the 
Marwaris and that the people as a class 
sho'tld refuse to divsige ot -give evidence 
with regard to offences committed against 
this elass.of money lenders. In pursuance 
of the bovcott, thefts of Karhi and arson 
and, as stated by the Disttict. Macistrate, 
molestation and insult to Marwaris com- 
menced. Goverament was appealed to 
and measures have been taken to prevent 


the Matwatis and. their property being 


injured. 


On the 6th of May last one Lalchand 
Marwari led information against ten non- 
applicants and the Sub-Divisioral Magis- 
trate fixed it for hearing on. the 8th of 
Match the case being .taken up in 
the village’ Two were not found and the 
case proceeded against eight; .the four 
applicants who are 'resdents of one 
village and four others. Evidence for the 
prosecution was taken the saine day, the 
accused” were examined sa that- day. 
They stated that thev wanted to call no 
evidence and the order was .passed. The 
order concludes :==. ^ ^ | ^ 7 

F4" As fit fis late"In the evening the 
accused are required to go to Jalgaon to 
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. execute their bonds there to-morrow.” 


An annlinafion was mide to the Dis- 
trict Magistrate to revise this order, to 
cancel the bonds or to report the case to 
this Court. He has declined to do either? 
hence the present application for revi- 
sion. 

There are two main erounds urged here: 
The first is that it is a clear case of 
misjoinder and that the eight persons 
should not have been tried together. 
Now it is clear that these eight persons 
had joined together to proceed against all 


` Matwaris in their vicinity and the transac- 


tions upon which the order for securitv is 
based show tat the accused were riohtly 
tried together. Itis clear that the Moeis- 
trate's object in binding the applicants 
over was to combat and suppress the wide 
spread movement that had arisen in that 
tract of the country against a particular 
caste of money-lenders and traders and 
all petsons who had joined in the con- 
spiracy to molest those people and fo 
cause theminjuries could in my opinion 
if their common aims and objects were 
once established certainly be tried at the 
same tr'af. ` 

Tt is further contended that the pre- 
liminary order had not been served on 
some of the accused to whom that order 
was explained in Court ard it is argued 
on the authoritv of Subvahmania Ayyar v. 
King-Emperor (x) that this is an ifleeality; 
not an irregularity, and it vitiates the 
trial because it does not conform to the 
requirements of section II2 of the Crimi- 
nal Procedure Code. 

To my mind there is no force in this 
objection. The object of Serving a prelim- 
inaty ordef on an accused who was 
absent or of reading that order over to 
an accused who was present is to acquaint 
him with details of the order itself and 
enable him to defend himrelf against the 
allegations upon which the preliminary 
order was granted and if, ina case a prelim- 
inary order is nob served on an absent 
accused and then that accused appears and 
the order is read ont to him, ‘it seems to 
me that the requirements of the law are 
substantially comp'ed with. 


(1) 25 M. 61; 11 M. L.J. 2331 3 Bom. L. R. 540 
28 1. A. 2 £5: 5 C. W. N. 866; 2 Weir 2711: 8 Sar, p, 
C, J, 160 (P. C.) 
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These are the two points pressed here 
and neither of them seems to me to have 
any force in it. It is stated that the 
applicants were taken in Police custody 
from the place of trial on the 8th May to 
Jalgaon where the bonds were executed. 
There is nothing in the order itself to 
skow that they were taken under arrest 
or even under Police surveillance - and 
though it was stated here thai they. went 
with the Policeit does not appear that any 
unnecessary hindrance to their movettents 
was made. If they were sent in Police 
custody as hand-cuffed prisoners I would 
think the procedure was wrong. But it 
does not appear that this was the case. 
But the incident followed the passing of 
the order and could hardly be said to 
vitiate that order. i 

It has been argued that the accused 
should have been given time to call their 
evidence ; but the answer to this is that 
all four applicants were asked by the 
Magistrate if they had eny evidence to 
produce and they said they had not. 
There is no doubt that all four applicants 
were actively engaged in the conspiracy 
against the Marwaris that they are metn- 
bers ofa brotherhood who have resolved 
to take no lands from these money-lenders 
ata rental greater than twice the Govern- 
ment demand, who are pledged not to 
work for this class and who have deter- 
mined that no evidence or information as 
regards offences committed against Mar- 
waris should be giver. They haveevolved 
a most serious state of things and the 
conspitacy has led to crime. This being 
so, it seems to me that the applicants 
have been rightly bound over and I dec- 
line to interfere with the orders passed in 
thiscase. I dism'ss these four  applica- 
tions. 

Applications dismissed. 

€. R.D, & 5. D. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REVISION APPLICATION No. 115 
OF 109922, 
October 16 & 17, 1922. 

Present :—M:. Kennedy, J. C. and 
Mr. Madgavkar, A. J. C. 
HIRANAND—Appricant 

tt'e7 $us 
EMPEROR— OPPOSITE. PARTY. 

Criminal Procedure Code (Act V of 1898), ss; 
439, 440— Actctised not desiring revision— J wrisdic- 
tion, exercise of—Penal Code (Act XL V of 1860), 
s. 499—JDefamation— Fair comment or opinion in 
good faith, what is. 

The Court of the Judicial Commissioner is 
competent to act in the exercise of its criminal 
revisional jurisdiction, even though the accused 
does not desire it. [p. 231, col. 1.) 

Per Madgavkary, A. J. C.—1t is the practice 
of the Sind Jusicial Commiscioner's Court not to 
interfere in.revision when the convicted person has 
failed to exercise his right of appeal. [p. 232, col. 1) 

Jumo v. Emperor, 28 Ind. Cas. 168; 8 S.L. R. 
229; 16 Cr. L. J. 252, followed. 

Further, it is the practice of the Court, in 
all cases of revision, to confine its interference 
as a rule to points of illegality or error in proce- 
dure and not to interfere with findings of facts 
unless a miscarriage of justice is shown to 
have resulted. [p. 232, col 1.) 

{What isfair comment or opinion in good faith 
within the meaning of section 499 of the Criminal 
Procedure Ccde considered. ] 

Applicatipa to revise the judgment 'of 
the City Magistrate, Hyderabad, (Sind). 

Mr. T. G. Elphinston, for the Crown. 

Mr.  Rewachand Vassanmal, Amicus 
curi@, for the Respondent. 


JUDGMENT. 

Kenndey, J. C.—‘October 16, 1922)— 
In this case oae Hiranand who is the 
editor of a  vernaculat paper called “the 
Hindu" published at Hyd«rabad was 
charged by Chatursing, who is the Vice- 
.Presicent of the Hyderabad Municipality, 
with defamation. On that charge he wag 
convicted and sentenced to pay a fine of 


. Bs. 300 cr. to undergo in default three 


months’ simple imprisonment. In con- 
sequence of his political or re'igious 
convictions he declined to pay the 
fine. He isnow undergoing the imprison- 
ment. 

The matter was unofficially brought to 
the aotice of the Court by an application 
made by the father of the accused. We 
thought it wasa proper case for calling 
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fot the papers. Having called for the 
papers, it appeared tous that the case 
needed -tọ be looked into further. Be- 
cause, although a person who has been 
defamed has every right to apply to 
the Criminal Courts for protection, it 
certainly is the case that a gentleman 
who engages himself in the rough game 
of politics must expect a few knocks. 
He cannot be allowed to check fair com- 
ments on his action, Fowever unpolatable 
those comments may be so long as the 
commentator does not break the law. 

We, therefore, decided toissue a notice 
and weare now acting under our revi- 
sional jurisdiction. “The fact, therefore, 
that the relative withdrew frem the 
. application and the fact that the accused 
has written us to stay our hands does 
nct operate to debar us from exercise oi 
our jurisdiction. We are, therefore, pro- 
ceeding to consider whether the learned 
Magistrate committed any error of law in 
con\icting Hironand. < 


There is no doubt that the so-called 
libel is defamatory. It is full of childish 
malignity coupled with a sad Jack of 
appreciation of the real points at issue 
and of a proper discussion of those pariti- 
cular questions, so much so that one is 
inclined to despair of the intelligence of 
the Hyderabadis if this sort of stuffis 
found palatable. It is not at all probable 
, that these statements, even if they are 

def: matory to Chatursing, wil] operate 
in the slightest degree to affect his 
reputation among those whose oj inton 
‘ought tobe valvable. Mr. Chatursing has, 
however, appealed to tle law. He is 
entitled to the benefit of it. It is no 
concern of ours to say whether the ques- 
tion so agitated ir, Hyderabad and decided 
by Chatursing in the wey displeasing to 
the Editor of the Hindu and his asso- 
ciates was decided rightly or wrongly. 
"The facts remain that the accused thought 
that Mr, Chatursing had acted wrongly 
in refusing to allow the building called 
Holmstead Hall to be made use of by 
people who Mr. Chatursing considered to 
be spreading sedition. That being so, 
the Editor of the Hindu was perfectly 
justified under the Third Exception, to 
criticise Mr, Chatursing’s political conduct, 
and however violent an attack he might 
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have made on Mr. Chatursing, in con 
sequence of that used, however greivons 
deductioss might have been drawn from 
the action of Chatursing against him, 
yet so long they were drawn from publie 
action alone and so long es they were 
fairly natural and not over-exaggerated 
criticism. the accuse? would not have 
committed the offence cf defamation. As 
I read these two papers, the accused 
has gone a great deal further than that. 
He is not merely commenting on the fact 
that Mr. Chatursing has refused the use 
of ihe HoJmstead Hall tc the non-co- 
Operators and deducing therefrom that 
Mr. Chatursing must be a sycophant, a slive 
and a traitor but the interpretation that 
can most easily be put upon the words 
of the author is that Chatursing is ‘one 
of those Indian sellers of the country, 
etc.; and that this clearly appears from 
his general course of conduct and the fact 
he has refused the Holmstead Hal! is 
merely another instance which goes to 
show that this action was only natural 
in sucha man. Thiscertainlyv is def3m- 
ation, and quite exceeds the limits of fair 
criticism. It is no doubt true that if 
to be praised by laudable person is excel- 
lent s» the converse is also true, and 
tiat well-affected persons :miglt read 
the articles’ words as implying that 
Cuaturstng was a loval citizen who was 
doin? his best for his town and cemntry. 
But we ate not to read into the expres- 
‘sions of the accused our own interpre- 
tation. We must take them to bear the 
meaning that they would convey to the 
ordinary readers of “the Hindu” and 
the words used in regard to Chatursing 
by “the Hindu’ would, mo doubt, 
lower Chat.rsing's reputation. We think 
then that the accused is rightly con- 
victed. There is no error of law committed 
by thelearned Magistrate. 


In view of the childish nature of the 
attack and the facts, we repard it extre- 
mely improbable that the articles have 
inflicted more than nomin 1 damage toe 
the ciitacter of a gentlemen like Mr: 
Chatuising; se think the fine should be 
reduced to one -f Rs. 2-0 and the 
sentence in ucfault to one of two months 


simple imprisonment, 
e 
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Madgavkar, A. J. C.—(October 17, 1022.) matters outside our provirce. Ours is 


Tiis- matter has come up before us in 
revision. It is the practice of tlils Court 
not to interfere in revison when tle 
convicted person has failed to exercise 
his right of- appeal:- Jumo v. Emperor 
(ty, and in: all ‘cases of revision, to con- 
fine {ts interference, as a rule to points 
ot illegality or error in procedute, and 
not to interfere with findings of fact 
tinless a miscarriage of justice fs shown 
to have restlted. From this practice and 
this rule there Is no reason to depart 
merely because of a political element of 
interest in any particular case. 
“ TheCourtis indebted to Mr. Rewachand, 
who as amicus- curle has seid sll .that 
could he said for ‘the accused. ‘Read- 
fiz both the articles fairly and ds a 
whole, they come to this. The com- 
flainant, Mr. Chatursing, as Vice-Presi- 
dent of the Hyderabad Municipality, 
` yefused permission to the accused and 
his’ party to hold‘a political mee‘ing in 
a public Hall styled the Holmstead 
Hall, vesting in the Municipality. The 
accused from his po'nt of view thought 
this refusal was ill-grounded and was 
a wrong use of discretion on the part 
of the Vice-President. He atirihuted this 
action of the Vice-President to influence 
on the part of the Collector and Officials 
and to sordid motives. In one of two 
atticles ín his paper, he wrote of the 
Vice-President as ‘‘one of the sellers 
of his country who would not shrink 
in sacrificing any thing in order to please 
the officials.” 
“Phe style and taste of these articles 
apart, the question before the Court was 
whether they were merely abuse ot whe- 
ther they constituted defamation within the 
meaning of sectiou 499, Indian Penal Code. 
-A portion ‘of the judgment and of the 
arguments before us was devoted to the 


public aspect of the matter? With 
that, however, we are not immediately 


concerned. The right of ho'ding one’s 
own meetings and yet of rreventing or 
breaking up those of the opponents Fow 
far violence `of lanetuage is consist: nf 
with orrofessions of  nen-do'ence, ate 


. (x) a8 ind. Cas. 108; 8. 3. L. Ri 229; 19 Cr. 
I; Js 3324. ,. 


the more modest function of the law. 

Qrite arert from t e -ertiets veed, 
the motives atfrihuted are imprtations 
which undoubtedly harm the reputation 
of the ordinary citizen. For all practical 
purposes, this was, J think, conceded by 
Mr Rewachand, who only sought to 
bring the articles within the ‘third 
Exception of section 499 of the Indian 
Penal Code, which runs as follows :— 

"It is not defamation to express in 
good faith any opinion whatever -res- 
recting the conduct of any person touch- 
ing eny public question... so fat as his 
character appears in that conduct, and 
no further," 

As in the case of any other exception 
to the general law, the onus is on the 
accused to provehe is within the ex- 
ception, not or the opposite "party to 
prove heis without it. 

“The public meeting desired or permis- 
sion to hold it im a public ‘hell was 
edmittedly a publie question. And ‘the 
conduct »f the' Vice-President touching 
it and his character so far as “it 
appeared in that condrct and no 
frrther were matters on which the 
accused was entitled to -express any 
opinion whatever, provided -it is shown 
to be an oninion.exnressed and, there- 
fore, arising and formed in good faith. 
That good faith, however, cannot, as 
the accused aprpesrs to have thought 
or as is argued, :be held established 


either by his political professions in 
general or by them in particular, as 
expounded in his written statement 


which runs to twenty pages. That 
good faith was in substance a question 
of what in England would be called 
fair ‘comment, as it would'appear to a 
Jury. On the serene atmosphere obCourts, 
where fairness must told ‘first place, 
the istinction is -clear “and enforced 
b*tween argument and abuse, between 
qalitv end quantity, hetw-en vehemence 
and forse and between fact and inference, 
wh ther of motive or otherwise! / 

A« the Larned Tnd'rial Commissioner 
Hs he res "mn o Wte 06rT'ans the 
line tends to b. obliterated. The law, 
however, does Fnot ‘permit a‘ lower 
standard of good faith ix ‘defamatory 
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stateme ts in the discussion of public 
questions. The right to reputation and 
to honour and credit is one of the most 
valuable -rights in rem -to which every 
citizen is: entitléd including not least 
those who discharge public. offices or 
take part in public questions, precisely 
in the interests of the public service 
and of the public. It is doubtless of 
the utmost importance that public 
questions and their conduct should be 
fully threshed out and be subject to 
vizilant interest and criticism on the 
patt of the public. And this criticism 
miy rua to any opinions wratev2 pro- 
vided the latter are shown to be in 
. good faith, that is, to be justly and 
reasonably deducible from the public 
conduct in questiou. For without some 
such ` safeguard. public life might well 


sink to the lowest depths of vilification ` 


aad be deprived of those whose ser- 
vices are most valuable, and society 
and its whole tone suffer. In different 
aces and in different countries, * this 
danger has been sotight to be bronght 
home, not metely by lawyers within 
their narrow compass, but by those 


who have been most unsparing in de-- 


puting the weakness of legal systems, 
by writers each in his own manner 
whether it is the satire of Aristo- 
phanes, the honour of Dickens or the 
irony- of Anatole France. 
On the pronouncements of law in 
regard to fair comment’ or opinion in 
good faith, one could baraly do better 
than quote the words of that emi ent 
Judge, Chief Justice Cockburn in 
Campbell v. Spottiswoode (2). “You havea 
perfect right. to criticisea man’s public 
conduct you may denounce its im- 
policy you may denounce its folly ; 
you may denounce its absurdity, you 
may point out the mischievous con- 


sequences which will result from 
it. But a line mu st be drawn be. 
tween hostile criticist: om a man’s 


public conduct and the motives by which 
that conduct may be supposed to be 


` (2) (1863) 32 L T. Q. B. 185 atpp. 109, 200; 9 
Jur. (N. S.) 1059; 8 L. T. (N.8.) 201; zx W. R. 
569; 3 B. & S. 769; 3 F. & F. 421 129 R. R. 552; 
122 X. R, 488. 
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influenced ; and you have no right to 


impute to a man in his conduct as a` 


citizen, even :lthough it be open to 
redicule of disapprobation, base, sordid, 
dishonest, and wicked motives, unless 
there is so much ground for the im- 
putation that a Jury shall be of opinion, 
not only thal you may have honestly 
entertcined some mistaken bellef upon 
the subiect, but that your belief is well- 
founded and not without cause. Vou 
ought to have something more solid and 
substantial to found’ your allegations 
upon than the mere vague suggestion of 
a vague belief, which antagonism, arising 
from political or religious controversy, 
would otherwise be too apt t» inspire.” 
The most ardent champion of liberty of 
speech >or writing in the public interest 
could nardly desire greater latitude than 
this. 

Applying the law to the facts of 
this particular case, the inferences which 


.the accused drew from the compleinant's 


conduct in respect of the Holl and the 
motive which he attributed, nemely to 
obtain the good graces of the Collector 
and his own personal advantage (whether 
titles or land or other, is not steted, but 
I take it, is implied by the words 
' dishonestly or shamelessly betraved the 
country’) the inference of motive and 
object go, in my opinion, beyond the 
line and would not justify us in revision 
intetferring with the findings of fact 
of the Magistrate. Other than the arti- 
cles themselves, no evidence was led and 


no cross-exa mination made to justify them.. 


At the same time, these allegations were 
general rather than particular, and, I 


“should have thought that the complainant, 


even if his public character vas not 
otherwise sufficiently established, could 
have left them un-noticed and without 
recourse to the Criminal Courts, or at 
least after the t1egret in the written 
statement of the accused, have adopted a 
more generous attitude. For to quote 
the same Judge in Seymour v. Butterworth 
(3: ''At the same time, t'iose who filled 
a public position must not- be too thin- 
skin'ed in reference to comments mod. 
upon them, It would oftenhappen that 


(3) (1862) 3 F. & F. 372 at p. 3771 130 R, R. 863; 
- 


^ 


~ fhe ‘rying Court in the next. 
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men which they knew from the bottom 
of their hearts were undeserved and 
unjust. Yetthey must bear with them and 
submit to be misunderstood for a time, 
because all knew that the criticism of 
the press was the best security ior the 
proper discharge of public duties. 
I saould imagine, as far as his public 
character was concerned, that s ch à 
course might have cleared him quite as 
effectively as the, fine imposed. That, 
powever, was a matter for the c m- 
plainent in the first instance and for 
It was 
the Magistrate who had to discharge the 
functions of the Juryman in regard to 
such criticism, and it wis for the Magis- 
trate who is conversent with the local 
conditions, such as the .standing and 
weight of the parties, to assess 
damayve and to impose the punishment. 
I, therefore, agree that the conviction 


must be confirmed. But in ' view of the. 


circumstances referred to abuve, the sen- 
tence may be modified as in the order 


of the learned Judicial Commissioner, and: 


the accused, ‘who has undergone two 
months’ imprisoameut in default, set at 


liberty. 
? Conviction confirmed. 


P. B. PT & N. H. 
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MADRAS HIGH COURT. 
CRIMINAL REvISION CASE No. 745. 
OF 10921. 
(CRIMINAL REVISION PETITION No. 613 
| OF 1921.) i 
February I6, 1023. 
'  Pyesent:—Mr. Justice Spencer. 
W..T.TIRUVENKATACHARIAR- - 
COM2LAINANT—PETITIONER 
versus 
M. S. CHOCKALINGA CHETTY AND 
ANOTHER—ACCUSED— RESPONDENTS. 
Pal Code (Act XL V of 1860), ss. 114, 342 
Wrongful arrest and confinement — Instigation 
— Liability of instigation — Criminal Procedure 
Code (A ct V of 1898),s. 437— Discharge, erroneous 


— Compoundable offence—Damages, decree for, 
in Civil Court—Further inquiry in Criminal 


case," whether should be ordered. 
9 
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A person who is instrumental in getting a wrongs 
ful arrest made and after the arrest is made 
instigates the Bailiff to wrongfully confine the 
person arrested in spite of a valid protection 
order in his favour, cannot, in answer to a charge 
under sections -342-114 ofthe Penal Code, put 
forward the defence that he was not present at 
the actual arrest. fp. 235, col. x.] l 

A person accused of a compoundable offence 
was erroneously discharged by a Magistrate. 
The complainant obtained a.decree for heavy 
damages against him in the Civil Courtin res- 
pect of his wrongful act, and also moved the High 
Court to set aside the order of discharge: 

Held, that in view of the fact that the accused 
had been sufficiently punisked by the decree 
of thé Civil Court awarding heavy damagesto the 
complainant, it would savour Of vindictiveness 
to press further criminal proceedings against 
him. fp. 235, col 1.) | 

Petition, unde1 sections 435 and 439 of 
the Code of Criminal Procedure, ` 1898, 
praying the High Court to revise an order; 
dated the 2oth July ro2r, of the Court 
of the Third Presidency. Magistrate, George 
Towa, Madras, in Calendar Case No. 4408 


t 


of 1621, 


Mr. C. 
Petitione1. 
. The Crown Prosecutor and : Mr. V. 
Varadaraja Mudaliar, for the Respondents 
(Accused). | 


Navasimhachariar, ` for the 


ORDER.—The accused .were tried by 
the Third Presidency Magistratein 1021 for 
getting the complainant arrested on a 
warrant and sent to the Civil Jail when 
he possesscd a valid protection order. The 
acts of.the accused were takenas offences 
falling under sections 341, 342 and I14, 
Indian Penal Code. - Tte trial endid in 
the discharge Of the two accused, and this 
is én applicétion to set aside the discharge 
and to order further enquiiy. — ; 

The reasons given by the Magistrate are 
(i) that the evidence shows that first 
accused Was not present wlen the arrest was 
made: (2) the Bailiff who made the airest 
takesthe whole responsibility on himself 
aad(3) the prosecution fail. d to make out 
a case against the accused. E 

The Bailiff (P. W. No. 3) no doubt stated 
in his evidence that’ he acted on his own 
irterpretation of the protection order. But 
in his report (Exhibit L 3) he stated .that 
second accused was worrying him to do Lis 
duty and to arrest the man and take him 
to Jail, and Prosecution Witnesses Nos.2, 4 
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ard 6 stated in their evidence that accused 
No. 1 insisted on the complainant being 
taken to Jail. 

The Magistiate's observation that the 
prosecution had not made out a case 
against the acc sel thus is not justified 
by the record. It would be no  de'euce 
against the charge under sections 342 
and 114, Indian Penal Code, for the first 
accusedto say he was not presentat the 
actual arrest, if in fact he was instru- 
mental in getting the arrest made, and, 
if after it was made, he instigated the Bailiff 
to wrongfully confine a.debtor in spite of 
a protection order in his favour. 

However, since the accused were dis- 
charged, a civil suit based on the same 
cause ol action has been decided and the 
first accused has been  mulicted in heavy 
damages, for his ill-advised a.tion. The 
appeal has all gone against him. I think 
it is not necessary in the ends of justice 
that he should again be put on a trial 
in a Criminal Court for these compound 
able offences after he - has purged his 
offeace inthe Civil Court. It would savour 
of vindictiveness to press further |ro- 
ceedings against him. 

As regards the second accused the same 
reasons cannot be urged in his faverr. 
There is plenty of evidence that le was 
present at the airest, amd tbat he potuted 
out the complainant as the person io 
be arrested. I set aside the  crder of 
discharge under sectio: 437, Criminal Pro- 
‘cedure Code, and direct the Third Presidency 
Magistrate to make further enquiries into 
his case. 

V. N.V. 


Z. K. Order Set aside. 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE No. 546 or 
1022. 

(CRIMINAL REVISION PETITION NO. 468 

i OF 1922). 
February 8, 1923. 
Present: —Mr., Justice Odgers. 
In re MARIMUTHU NAIDU AND OTHERS 
—ACCUSED-—PETITIONERS, 
Penal Cede (Act X & V of 1860), 83; 141, 146 
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—Rioting— Violence, use 
shop and destroying trees. 

Accused were members of an unlawful as. 
sembly the common object of which was to pro- 
pagate the temperance campaign by pulling down 
toddy shops and destroying toddy trees, and 
in prosecuton of the common object a toddy 
shop was pulled down and spathes of toddy trees 
were cut and destroyed: 

Held, that the accused were guilty of rioting 
andthat it was not necessary to show that they 
were the actual persons responsible for the 
violence used, 

Samaruddin v. Emperor, 17 Ind. Cas. 565; 40 
C. 367 at p. 373: 13 Cr. L. J. 821, relied on. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of Session, East 
Tanjore Division, at Negapatam, in Criminal 
Appeal No. 13 of 1922, perferred against the 
judgment of the Court of the First Class 
Sub-Divisional Magistrate, Mayavaram, 
in Cal'engar Case No. I-A of 1922. 

Mr. T. V. Muthukrishna Aiyar, for tke 
Petitioners. 

The Public Prosecutot (Mr. J. C. Adam), 
for the Crown. 

JUDGMENT.—In this revision petition 
it is urged that the learned Sessions Judge 
has not considered the defence evidence, 
or, more accurately, has confirmed the 
conviction of the petitioners on insuffici- 
ent or no evidence. I have carefully 
considered the evidence on which the 
Sessions Judge’s findings are based: and 
I cannot say there is ns evidence to 
Support them. It isa question of infer- 
ence from the evidence and, in my 
opinion, the Sessions Judge was entitled 
to drawan inference from it against 
the petitioners. It is admitted that the 
accused were members of an unlawful 
assembly under section 14%, but it is 
urged t'at the conviction for rioting 
under section 146 cannot stand as no 
force or violence was used, A toddy 
Shop was pulled down; and spaches of 
toddy trees of considerable value were 


of—Pulling down 


evt and destroyed. True, there is no 
evidence of force being uscd to any 
other person; but, in my opinion, 
violence was certainly used: and I 


agree with the observations in Samuartuddin 
v. Emperor (1). I am also in agreement 


(i) r7 Ind. Cas. 565; 40 C. 367 at p. ; I 
Cr In J. Sz ? D. 373: 13 
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with the findings of the learned Sessions 
Judge as to the common object of the 
unlawful assembly. It was t» propagate 
the temperance campaign by such means 
as were in fact etnployed. It is not 
üecessary to show that the petitioners 
were the actual persons responsible for 
the violence used. though there is 
evidence which might support such a 
position. In my opinion, the conviction 
is right and there is no grouud to inter- 
fere with it in revision. As to section 
106, the argument is that, es the peti- 
tioners were notguilty of rioting but only 
of being members ofan unlawful assemb- 
ly, actual breach of the peace must be 
proved. There is no room fer this con- 
tention if the petitioners were rightly 
convicted of rioting which is expressly 
provided for in section 106. The order 
as to security is, therefore, right and this 
and the sentence are confirtned. 


V.N. V. Petition dismissed, 
Z. K. 


CALCUTTA HIGH COURT, 
CRIMINAL REVISION CASE NO. 924 
OF 10922. 
December 21, 1922. 
Present: —Mr. Justice C. C. Ghose 
> and Mr: Justice Chotzner. 
JOGESH CHANDRA SEN AND 
ANOTHER—ACCUSED—PETITIONERS 
| versus 
NIKUNJA BEHARI CHOUDHURI— 
7! ComPLAINANT—OPpPOSITE PARTY. 
Criminal Procedure Code" (Act V of 1898), 
«s. 203, 437— Complaint, dismissal of— Further 
enquiry— Order divecting—Notice to accused, whe- 
lher necessary. " E> | 
Where a complaintis dismissed under section 
209 of the Criminal Procedure Code after piving 
the accused an oppertunity of being heard, ‘an 
order directing further enquiry into the case under 
section’ 437 of the Code should not be ` made 
without giving notice to the accused, "e 
Si In the matter of ‘Hari Dass ` Sanyal; x5 C. 608; 
13 Ind, Jur.55; 7 Ind. Dec. (N.S. 989, referred to, 
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Babus  Monmotha Nath Mukherfee and 
Amulya Charan Sen, for the Petitioners. - 

Babus Dasuratht Sanyal and Laht Mohon 
Sanyal, for the Opposite Party. 


JUDGMENT —In thiscase the complaint | 
of ‘the complainant was dismissed under 
section 203, Criminal Procedure Code. It was 
dismissed after giving the accused an oppor- 
tunity of being heard. The learned Sessions 
Judge on being moved by the complainant 
has, however, set aside tle order of dis- 
missal and directed a further enquiry. 
The point which is now urged by Mr. 
Mukherjee is that the order directing a 
further enquiry should not, in the circum- 
stances of this particular case, have been 
made without giving the accused an op- 
portunity of being heard. 


The facts to which our attention has 
been drawn by Mr. Mukherjee in tlis 
case are that the tank which is the sub- 
yect-matter of dispute was recorded in 
the Record of Rights as appertaining to 
the nor-ocetipancy-holding of the- com- 
plainant under the accused and that it 
was rent-free. ‘The Magistrate who dis- 
missed the complaint came to the con- 
clusion that the accused honestly believed 
that he, was entitled to a kabultyat from 
the complainant undertaking to pay rent 
in respect of the ‘tank or If the kabultyat 
was not forthcoming, he was entitled to 
take fish ont of the tank and that, in 
the circumstances disclosed, the matter was 
more or less of a civil nature. The 
learned Sessions Judge has proceeded to 
a certain extent upon the khatian which 
was prepared under tho provisions of 
Chapter X of the Bengal Tenancy Act. 
We do not desire to ‘express anv opinion 
ou the fac‘s of the case nor on the merits 
ofthe dispute between the parties. We 
ate satisfied that this is one of those 
cases in which the accused should bave 
been givenan opporturity of being beard, 
fhe having been allowed to te present 
from the very commencement of the pro- 
ceedings at the instance of the complainant) 
before the Jearned Sessiors Jucge at the 
hearing of the application under section 437, 
Criminal Procedure Code, Our afteption has 
been rightly drawn by Mr. Sanyal to the 
language of the decision of a Full Bench 


~ 
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in In the matier of Hart Dass Sanyal (x). 
We do not desire to aepartin any way from 


tue principlelaid down in the Full Bench: 


decision but the words used by Mr. Justice 
Wilson and Mr. Justice Prinsep in de- 
livering the. judgments of the Full Bench 
case do not imply that the discretion of 
the Magistrate or Sessions Judge is in 
all cases fettered. As has been stated 
above, in the circumstances of this par- 
ticular case, we bave cometo the conclusion 


that the accused should have been given. 
an opportunity of being represented before 


the learned Sessions Judge. 

In this view of the matter, we set aside 
the order of the Sessions Judge ' of 
Chittagong datedthe 22nd September 1922 
and direct that the petition of the com- 
plainant unaer section 437, Criminal Pio- 
' cedure Code bere-heard by him after giving 
notice to the accused, 


The Rule is made absolute in these 
terms, l 
Z. Ko Rule made absolute. 


is dA ^u 608; 13 Ind, Jur. 55; 7 Ind. Dec. 


NAGPUR JUDICIAL COMMISSIONER S 
COURT. 

APPEAL, NO. 54-B oF 1923. 
July 30, 1923. 

Present;— Mx. Kotval, A. J. C., and 

Mr. Prideaux, A, Ja C. 

_ LAXMAN—AccusED—APPELLANT 
kas TENSUS : 

y EMPEROR—OrrosiTE PARTY. 

E Criminal Procedure Code (Act V -of 1898), 
S. 172—JPolice. diary—Statements recorded on loose 
pieces of paper—Irregularity, ke a l 

. The paper upon, which the, statement, of, a per- 
son examined by a Police Officer in, the, course 
of an investigation is written , shculd, be attached 
to the Police diary proper, which should contain 
a narrative of events, [pi .339, hal) 4 

The practice of noting down the statements 
of witnesses examined by the Police on loose 
pieces of paper and afterwards entering these 
Statements in the diary is objectionable. (p 
239, col; ro] 
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Appeal from the judgment of the 
Sessions Judge West Berar, Akola, in 
Sessions Trial No. ix of 10923, dated 


the 25th June 1923. 

Messrs. M. Gupta and V. K. Thakur, 
for the Appellant. 

Messrs. G, P. Dick (Standing Counsel) 
and M. Y. Shareef, for the Crown. 

JUDGMENT.—‘the appellant Laxman 
has been convicted by the Sessions Judge, 
Akola, of the offence of murder and has 
been sentenced to death. Seven accused, 
namely the appellant, Aochit, Liladhar, 
Trimbak, Natayen, Waman and Shankar, 
all residents of Adgaon Buzruk, in the 
Akot Talvgq,. were committeda for tual 10 
the Sessions Judge’s Court fos tbe mui dir 
of oné Syed Ahmad aged some 23 years. 

The story tor the prosecution is, thet 
on the morning of Sunday the ist ci 
April 1923 the appellant came to the 
house ot »oyed ALmad and called him. 
The man's tather Syed Bhadu (P. W. 
No. 6) answered and told Syed Ahmad 
that Laxman wanted him, laxman took 
Syed Ahmad away to inspect an Ambrai 
of which the mango crop was tor sale, 
The murdercd man took his axe with 
him, As Syed Ahmad had mot returned 
home by the evening his father made 
enquiries. He visited the house of the 
appellant Laxman Who was not at home. 
He then witb two others searched for his 
son but did not pda him end a second 
visit t9 Laxman’s house was fruitless, 
The next morning Syed Bhaau prosecut- 
ed his enquiry at Chitaiwadi and Khan- 
dala but tound no trace. Later in the 
day he was going to Hivarkhed when he 
met Shaikh Burhan (P. W. No. 22) who 
told him that a coipse had been found 
inthe field ot one Tikamdas. The father 
cameto the conclusion that this must be 
the corpse oi his son and went to the 
Chowadi and reported the fact to the 
Patel (P. W. No. 25). Then the Patel, 
the father and cthers went to where 
the corpse was lying to find the body 10 
be that of Syed Ahmad. It was under, 
a Gular tree in the Yeda field of one 
Sonaji Spimpi It bore thiee incised 
wounds on the neck in one of whichthe 
axe was found. A report was made to 
tne Police at. Hivaikbed and the Sub. 
Inspector reached Adgaon atero P, Mj 
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that night. He viewed the corpse and 
eld an inquest the next morning and 
the body was sent to the hospital. It was 
noticed that the testicles of the deceased 
were swollen. 

The Sub-Assistant Surge,n, Akot, who 
heil the post mortem is of opinion that 

eatb was due to haemorrhage arising 
from the blood vessels of theneck being 
severed by the three incised wo.inds above 
mentioned. The axe foun! in the nek 
was the one Syed Ahmad. had taken 
with him when he started that morning 
with Laxman. 

It is stated that a few days prior to 
the murder there was a dispute at Lila- 
dhar's house between him, Shankar, Nar- 
ayan and Laxman on the one side and 
Syed Ahmad and Syed Hasan (P. W. 
No. 3) on the other and those four 
persons are said to have confined the 
two Muhammadans by force after assault- 
ing them. But Syed Jarif (P. W. No. 4) 
released them, It is also stated that the 
motive for killing the deceased was that he 
and Laxman were both enamotured cf and 
on improper terms with the accused Lila- 
dhar’s wife and there is Some evidence 
(see the statement of Syed Hahib P. W. 
No. 5) that there was a meeting on the 
previous Saturday at liladhars shop 
where Shankar, Narayan, Laxman -and 
Aochit met. Oae of the accused men- 
tioned Syed Abmad's name and another 
Said “I shall see.” 

Evidence has been led to show that 
Rahimkhan (P.W. No. 7) saw at about 7-30 
or 8 A. M. Aochit, Trimbak, and Waman 
going towards the direction of Sonaji’s 
field, the appellant Laxman with Syed 
Ahmad being some 2o yerds behind them. 
At 8 A. M. Ashraf (P. W. No. 8) said he 
saw Laxmai with Syed Ahmad going in 
the direction of the Dwarkeshwar temple. 
Gotya (P. W. No. 9) siw Laxman and 
the deceased moving towards Chitalwadl 
and Jahiruddia (P.W. No. 10) saw tte 
accused Liladhar, Natayan end Shankar 
going in the same direction while Sardar 
‘Khan (P. W, No, 11) states be saw 
Laxman, Liladhar, Narayan and Shankat 
that morning at about 9 of 9-30 A. M, 
moving away from the Guler tree. 
"^ Mohammad Ismail (P. W. No. 12) saw 
, Aochit, Irimbak and Wamay returning 
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at about ro A. M., to Adgaon; and Shaikh 
Haider (P. W. No. 14) also saw all of 
them returning to their village. Sadoo 
(P. W. No. 15) is;said to have seen the 
appellant Laxman returning to theAdgaon 
village that Sunday morning at 9 or ro 
A, M, while one Abbas Kha . (P. W. No. 13) 
is put forwatc as an eye-witness to 
the mu:der. His story is that he sav 
seven persons under the tree. He 
recogn:sed accused Aochit and Trimbak 
and saw a man whom he afterwards 
identified as Laxman strike a blow with 
an axe toa kuma: skaped thing lying on 
the gruund. He repeate: th: blow. The 
witness hid himself anl later recognised 
all seven accused committed to the 
Sessions. 

There is further evidence to show that 
th: appellant Laxmon was see: by Ganpat : 
(P. W. No. 16) and Kisan (P. W. No. 17) 
at Dahegacn or on tue rod to Shega n 
on the day fo' owing t.e murder while 
Mohammad Ismail (P. W. No. IN) saw this 
accused leaving the village of Adgaon on 
the Kalegaou road on the Sanday after- 
noon at 3 or 3-30. 

The most importaut witness in the 
case is one Baban (P. W. No. 19). Heis a 
school-master at Saundala which seems to 
be somefour miles from Adgaon. He wes 
at Khamgaon on the Monday and stats 
he met Laxmag there ond that Laxman 
made a confessio: to him that he had 
killed the Mubammadan boy at  Adgaon 
acting in the interest of the Marwari 
whose house the boy usea to visit. His 
story then was that he iook the Moham- 
madan woy to a field, tied his legs and 
arms with a string and assisted by Shankar 
and Liladrar killed him ‘with an axe 
while Liladhar smashed the man's testi- 


‘cles With a stone. 


The leatned Judge of the Court below 
has criticised the evidence adduced by 
the prosecution with considerable acumen 
and his conclusions may be summarised 
as follows. It seems that there is a state 
of general illfeeliag existing between 
the Hindus and the Muhammadans of 
Adgaon. Liladhar and his father Tulsiram 
are on bad terms with one Kajiji and 
thete were disputes between some of the 
Deshmukhs and ore Mullaji. Mullaji and 
Kajiji ate said to be influential Muham- 
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madans of  the' village. 
writes: 

“It appeats to me that Liladhar, Shankar 
and Narayan were atrested at the com- 
mencement of the investigation oninsufi- 
cient and unreliable evidence." 

The Judge disbelieves the evidence as 
regards Laxman or Syed Ahmad entering 
Lliladhat's latrine to visit that person's 
‘wife; and the story of alleged immoral 
intimacy between that woman ad the 
appellant or Syed Ahmad has been dis- 
believed. The Judge also disbelieves the 
tale told by Syed Habib (P. W. No. 5) as 
to the alleged meeting at Liladhar's place 
on the Saturday before the day Syed 
Ahmad was killed. As to the story of 
Syed Ahmad being assaulted and confined, 
. the Judge discusses the evidence on tiis 
point at s'me length an! has come to 
the conclusion that tie evidence is in part 
false and grossly eXaggeiated though he 
believes tiere was a dispute between 
Laxman and Syed Ahmad five or six 
days ptior to the latter’s death, a dis- 
pute in which the Muhammadan got away 
with appellant's patka as a trophy. He 
disbelieves the evidence of Rahim Khan (P. 
W. No. 7), Ashraf (P. W. No. 8) and Gotya 
(P. W. No. 9) es toseeing Lasiman or the 
other accused going to the field. Jahir- 
ud-Din's (P. W. No. 10) evidence isalso dis- 
regarded and the evidence Of the eye- 
witness Abaskhan for reasons that com- 
mend themselves to us is found entirely 
unreliable, 


The Judge comments on the objection- 
able procedure followed in this investiga- 
tion by the Police Officers in charge in 
noting down statements of witnesses 
examined by them on loose pieces of paper 
and afterwards entering these statements 
in the diary. The bits of paper upon 


The Judge 


whicb the statements o? these witnesses ` 


were recorded have not been produced 
and there can be no doubt that the 
practiceis objectionable. The paper upon 


which the statement of a person examined - 


by a Police Officer in investigation is 
written should be attached to tne Police 
diary proper which should contain a 
narrative of events. Thedelay in examin- 
ing Abaskhan bas been adversely com- 
mented upon by the Sessions Judge. It 
was found that Liladhar and Aochit, ac- 
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cused, were in the village that morning 
whei. Syed Ahmad was murde ed and the 
Judge finds that the .case propounded 
against allthe accused except Laxman had 
not been established, and that it was quite 
possible that the party-feeling between 
Muhammadans and Hindus in Adgaon and 
in particular the disputes between some 
of the Deshmukhs and Mullaji regarding 
lani and disp.tes between  Liladhar and 
Kajji and enmity between some of the 
porsecution witnesses and some of the 
accused have led to the concoction of evi- 
dence against those accused and the Judge 
has acquitted t em. 

The case against Laxmin really depends 
on the statements of Syed Bhadu, (P. W. 
No. 6), the father of the deceased, and 
Baban who tells the tale ot Laxman's 
confession to him. The evidence of the 
former by itself is insufficient to eo vict 
Laxman of murder. But if Baban can 
be believed, then it becomes of importance. 
We proceed to discuss the statement of 
Baban (P. W. No. 19) for the other evidence 
in the case when that statement is left 
out does not bring the crime home to 
the appellant. 


There is some reason to doubt ihe 
evidence going to show that Laxman 
could have been in Khamgaon on the 
afternoon of the 2nd April. The Judge 
discusses this in paragraph 40 of his 
judgment. Kisau (P. W. No. 17) states 


. he met Laxnman on that Monday near 


the Man river going towards Shegaon 
at about 3 o'clock in the afternoon. 
That place is five Kos from Shegaon. 
If this story is true, it is extremely 
unlikely that Laxman could have been 
at Khamgaon at 4 P. M. the same 
afternoon, as deposed to by the school- 
master, though he may have left 
Adgaon as stated by Mohammad Ismail 
(P. W. No. x8) on the Sunday after- 
noon. The name of Baban is said to 
have been told the Police by Laxman 
on the 5th of April; yet though the 
nlan was residing comparatively near, he 
was not examined by the Police until 
the 13th. No good reason has been 
assigned for this delay. One would ex- 
pect a Police Officer conducting an 
investigation who was told by a person 
suspected of murder that he hed con» 
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fessed that murder toa particular per- 
son at a pariieujar time.to get. hold of 
that.person as sooa as. possibie to see if 
he corroborated wnat the suspected per- 
son had said. Laxman in _ this first con- 
fessional statement to the.Police did not 
implicate the other accused. But as 
regards Baban, the school-master, he said 
on the Tuesday that he met him and 
told him of what had occurred. Babau’s 
first statement to the Police has been 

translated as follows:— 

“About 4 P.M, myself, Balaji and one 
master of that place whose name I did 
not know went to Bazar. 1 met Lach- 
‘manrao Deshmukh .of. adgaon on the 
toad. He made me Ram Ram, going 
littie further he called me. I stopped 
and he came to mè and the two mas- 
ters were already further from me. 
Lachmantao told me that he is going to 
tell one thing which should be . dis- 
closed to no one. So I replied that 
I would not  «iselose it... e. Thereafter 
he told that he is telling tie . truth. 
Y have also first. come to-day to Kham- 
gaon, ‘The fact is that myseif, Narayan 
Darji and two others whose names ne 
told, wherein there was one  Marwadi 
boy and the, other the; foutth whose 
name I do not remember but Lachman- 
rao told the names. ofthese three—ali 
these four of us murdered Sayad’s boy 
who was of your age, with an axe in 
the Adgaon jungle. The deceased was 
taken to the jungle under the pretext of 
taking fuels on Sunday at 5 A.M, Lach- 
“man said that he had also taken a 
string with him, He said to the déceased 
that be will make a iun of him after his 
hands being tied. So saying they tied 
his hands, He went suddenly on the 
back side, he gavetwo or three strokes with 
the axe on his neck and left the axe in 
the wound.: Then they raa away: 
Before the Committing Magistrate Ba- 
ban states i—.. na > is 
;, He told me that one man was mur- 
dered at Adgaon. He Said that the 
murdered man. wasa: Muhammadan. He 
said. that the murdered man had gone 
into a feld.. He said that he, Marwadi, 
one Kunbi, and Narayan Shimpi. who 
Was alfeady.in the field at some. distance 
had. migrdered the deceased with an axe. 


-can be placed 
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Shankar and Babu.alias: Laxman, one. 


Marwadi and one Kunbi had committed 
murder, Deceased was tied with a rope. 
Bapu alias Lasmau and one Kunbi Lad 
axes, They had struek hint- with axes. 
Laxman further said that the Muham- 
madan boy died there after killing.” 

It has to be noted that in’ this state- 
ment Narayan Shimpi is no longer one 
of the ‘murderers and further that two 
axes were used. 


In the Sessions. Court the witness tells. 


much the same story but he now knows 


the names of the Kunbi and the Mat- | 


wadi and states that Laxman told him 
the names anu there is. only ®re axe. 
He also mentions that Laxman. told lim 
that Liladhar h:d smashed the testicles 
of the Mubau madan with a stone. 

The learned Sessions Judge finds that 
the whole of the statement of Baban 
canaot be accepted as it is clearly estab- 
lished that Liadh.r was in the village at 
the time of Syed  Ahmad's death. But. 
the Judge consivers that tne story of 
meeting Laxman at Kbamgaon and Lax 


man having confessed to him that he 


killea the Muhammadan is true, It is im- 
possible to say where in the statement -of 
this witness- falsetood ends and. truth 
bégins andthe delay in obtaining his 
statement is most suspicious and we do 
not think part of, his statement having 
been: proved to be false absolute reliance 
on the rest of his sfate- 
ment ard are of opinion that it would 
be unsafe tO base a conviction for m rder 
on the uncorroborated testimony of this 
witness, E E. x o, 
We, therefore, allow the ap peal of Lax- 
man.and set, asige tbe conviction and 
sentence of death passed upon him, We 
acquit him and direct that he be set at 


Z, E, Appeal allowed. 


t 
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JAGADISE CHANDRA DEO v. BHUBANESWAR MITRA, 


CALOUTIA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 34 
OF 1920. 

July 14, 1922. 

Present -—Justice Sir N. R. Cbatterjea, 

KI, and Mr. Justice Pearson. . 

Raja JAGADISH CHANDRA DEO 

DHABAL DEB—DEFENDANT— 
APPELLANT 
VEYSUS 
BHUBANESWAR MITRA AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act Vaof 1908), O. 
XXXIV, va 14—Morigage—Execution of money- 
decree— Equity oj redemption, purchase of, by mort- 
gagee decree-holder, effect of— Reciever, appoint- 
ment of-—Sale without leave of Court, validity of. 

. Where the equity of redemption of certain 
mortgaged property 1s sold in execution of a decree 
for money obtained by the mortgagee against the 
mortgagor, upon a claim quite independent of the 
mortgage, and is purchased by tne mortgagee 
decree-holder with ine leave of the Court, it passes 
to the mortgagee absolutely and is not heid by 
him as trustce lor the mortgagor, and no right is 
left in the mortgagor which ne can transfer. [p. 
240, COl. 2; p. 24y, COL 1.) 

Case-law discussed, ; 

The rule that the possession of a Receiver cannot 
be disturbed without the leave ot the Court which 
appointed him, does not apply, so far as third 
persons are concerned, untu the ..eceiver has 
been actually appointed and is in actual possession. 
It is not enough that an order has been made 
d recting the appointment of a Keceiver, Until 
the appoiutinenv has been pertected and the Re- 
ceiver is actually in possession, a creditor is not 
debarred from procceaing to execution against 
the properties in respect of which the Receiver 
has been appointed. yp. 249, Ol. 2.] : 

Kamiat saan v,M unoo Bibi, 51 Ind. Cas. 394; 
£9 C. L. J. 424; 23 C. W. N. 952, iollowed. 

Where a^ Keceiver is appointed in a mortgage 
suit, and the mortgagee obtains a decree against the 
mortgagor upon a ciaım quite indepenaent of the 
mortgage, his position as a decree-holder in res- 
pect or such a decree 15 the same as that of a 
stranger, so far as the mortgage suit and the Re- 
ciever are concerned, [p. 249, cola 1 & 2.]  — 

A sale of property in possession of a Receiver 
. Without the jeave or the Court which appointed 
h m is not void but merely voidable. Lp. 249, 


+ 


col, 2.) 


Levenia Askon v. Madhabmons Dasi, 5 Ind. 
Cas. 390; 1x1 C. lr. J. 489.at p. 494; x4 C.W. N. 560 
and danilal Jalan v. M anoo, Bibi, 5x Ind. Cas. 
894; 29 C. L. J. 424; 23 C. W. N, 952, relied on. 

Appeal against a  aecree of tne Sub- 
ordinate Juage, First Court oi Mianapore, 
dated the Igth December 1919. 


Babus Ram Chunder Mozumdar, Pramatha 


Nath Baneriee ana Jyotis Mohan Bhatia- 
charjee, tux tbe Appellaut, 


x6 


Dr. Dwarka Nath Miter, Babus 
Bhupendrakumar Ghose and Sib Chandra 
Palit, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit upon three mortgages executed by 
the defendants Nos. I and 2 in favour of the 
plaintiff, The mortgages were aatea the 
wth July 19.8 (for Rs. 5,000) 7th July 
1909 (for Rs. 1,300) and 5th May 1910 
(for Rs. 1,362) respectively. A nine-annas 
aurmokarrart right in xo Mouzahs and also 
a fractional share of the mokarrari right 
in two of the Mouzahs, and the jote mandalit 
right in another (11th Mouzah) were mort- 
gaged. . The defendants Nos. 3 and 4 were 
purchasers of some of the properties long 
after the mortgages. 

The suit was originally instituted on the 
15th January 1913, against the mortgagors 
(the defendants Nos. I and 2) and the 
transferees (the defendants Nos. 3 and 4), 
and was laid at Rs. 11,114-10. The 
defendants Nos. 1 and 2 entered appearance 
and fied written statements on tue 9th 
-March 1913. The preimnary juagment 
was passed on tbe 4th November 1913 
and tne preliminary decree on the 22nd 
December 1913, 

Two days after the suit was instituted, 
i.e., on the 17th January 1913, an applica- 
tion was made for the appointment of a 
Receiver, and on the5th May 1913 an order 
was made for the appointment ol a Receiver. 
On the zoth June 1913 one Jugabanahu 
Bose was appointed Receiver, On the 16th 


- July 1913 the plaintiff made an application 


to the Court stating that Jagabandhu Das 
was unable to work as Receiver and that 
some one else should be appointed ig his 
place. On the 24th July 1913 one Khettra 
Nath Pal was appointed Receiver, and on 
the 26th August 1913 possession of the 
properties was delivered to the Receiver. 


On the 25th July 1914 Khettra Nath was 


discharged from Receiversbip. 


Before the institution of tbe suit on the 
mortgages, the plaintiff instituted four suits 
against the defendants Nos, I and 2, in 
the year 1912, three ont of which were 
for rent in respect of the mortgaged prop- 
erties. The fourth sut was ior Money 
due to plaintiff and was brorght on the 
Small Caüse Court side of the Subordinate 
Judge’s Court, That suit was decreed 
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against the defendants Nos. Y and 2. The 
decree was transferred to ine  Munsif's 
Court for execution, and in execution of 
the dcCree,à 9-anvas share of dur-mokarrart 
interest of the ro Mouzahs which was mort: 
gaged was sold on tbe 12th July 1913 for 
Rs. 1,002 tbe ostensible purchaser being 
one Tinkari Bose. On tbe 17th March 
1914 tbe defendants Nos. I and 2 applied 
for setting aside the sale and it was set 
aside by the Munsif who beld that Tinkari 
Bose was benamidar for the plaintiff, and 
tbe price fetched at the sale wasidadequate. 
On appeal, however, the District Judge 
set aside the Munsii’s judgment and con: 
firmed the sale. Onapplication to the High 
Court a Rule was issued, to set aside the 


order, but it was discharged on the 23rd 


November 1914, On the 8th August 
1914 possession was delivered to Tinkari 
Bose. On the 7th September 1914 Tinkari 
Bose applied to be made a party to the 
mortgage-suit and he was made a party 
on the 34th November 1914. On tbe 
13th October 1915 Tinkari executed a 
conveyance of tbe properties purchased 
by him in favour of tbe plaintiff. 

In execution of one of the rent-decrees 
obtained by the plaintiff against the 
defendants Nos. 1 and 2, their mourasi 
interest in two of the mortgaged properties 
was put up to sale on the 25th May 
.X915 and was purchased ostensibly by 
Tinkari Bose. 

Ip execution of another rent-decree 
obtained by the plaintiff the jote mandalt 
interest of the defendants Nos. 1 and 2 
in the 11th Mouzah mortgaged was put up 
to sale and was also purchased by ‘Tinkari 
Bose on the 22nd January 1915. 


In execution of the third rent-decree the 
cuichart bart of the defendants Nos, 1 and 
2 in the mortgaged properties wes put up 
to sale, and was purclased by tle plaintiff 
Limself, on the 6th November 1913, who 
obtained possession of it on the 17th July 
1014. 

the22nd Augt4;t 1015 the defendants 
Nos, i and 2 sold.; eir equity of redemp- 
tion to the appe nt. The appellant on 
the 14th Bebruar’ .916 applied tobeadded 
As a party to, ae  mortgage-suif, The 
application; b: ever, was rejected on ac- 
count of sop; formal defect on the 18th 
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Pebruary 1916. On the 23td February 
1916 the application for being added as 
a party was renewed, and it was again 
rejected on the 31st July 1916. Theappel- 
lant then moved the High Court against 
tne order witn the result that. tbe Court 
ordered that he be made a party and tbe 
objections of both parties may be heard, 
The main objection of the plaintif was 
that the appellant did not purchase any 
interest in the properties so as to entitle 
him to redemption of the same. ‘The 
appellant’s principal contentions were, first; 


that the purchase ostensibly made in the 
name of Tinkati Bose was really made by, 
the plaintiff, Tinkari being. merely his. 
benamidar? secondly, that under the circa m-- 
Stances the plaintiff was really a trustee. 
for the mortgagbrs, and the appellant was 
entitled to redeem on accounts being taken. 


between a trusted and a beneficiary; anc, 
thirdly, that the equity of redemption having 
been sold at a time when the Receiver kad 


already been appointed, and without the. 
| Court which appointed - 
the Receiver, the sale was altogether void 
in law, and that even if voidable it can be . 


permission of the 


avoided in the present litigation. 


The Court below  overruled all these . 


contentions of the appellant, 


The first question for consideration is, - 


Tinkari 
The onus of prov- 


whether the purchase by 
bena mi fox the plaintiff, 


was 


ing benami is cerfainly upon the appellant, . 


The appellant relies (among other thi 
upon the observations in. the e 
of the Munsif dated-tne 17th: March 1014 


judgment 


setting aside the sale, and in the order of. 


the High Court dated the 231d November - 
discharging the Rule. The Munsif held - 
that 'Tinkari was '' decree-holder's may ` 
, and the property was purchased ip his . 


benami,” and further that” Tinkari Bose 


isa mere benamldar which factis not cbal- : 


.lenged by the decree-holder or auctions 
purchaser, He also found ‘that there 
were irregularities in the publication of 


the sale and the properties were sold at ay - 
Inadequate price, The order of the Mu nsif, 
however, as stated above was set aside — 


on appeal by the District Judge cy tpe. 


29th May i914. The learned Judge did... 


not consider the question of beam, but 


held that the properties were not sold at. 
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an inadequate price and the judgment- 
debtors had not sustained ‘substantial 
loss and accordingly decreed the appeal 
and confirmed the sale. The High 
Court in discharging the Rule (granted 
for setting aside the order of the 
District Judge} observed that while 
the mortgage-suit was pending the decree- 
holeer *' executed bis mogey-decree and in 
execution purchased some of the mortgaged 
properties himself,” As contended on be- 
halt of the respondent, the order of the 
Munsif having been set aside by the District 
Judge on appeal, the appellant cannot 
rely upon the observations of the Munsif 
on the question of benami, nor can he rely 
upon the observation of the High Court 
as it was merely a statement of facts and 
nota decision upon tne question, no question 
of bena mi naving been raised or considered 
by it, It appears tnat separate appeals 
were preferred by the plaintifls and Tinkari 
against the order of the Munsif to the 
D.strict Judge, but, as stated above, the 
judgment of the District Judge proceeded 
only upon the question whether substantial 
-losshad.resulted to tha mortgagor by the 
sale. There is no reference to the question of 
benami in the judgment, and it does not 
appear that the question of benami was 
raised before the Appellate Court, AJI that 
can be said is that the fact expressly stated 
in the judgment of the Munsif, viz., that 
Tinkari was benamidar, was got challenged 
by nim or tne decree-nolder (the plaintiff) 
before the Munsif, nor before the High Court 
as: the statement of facts quoted above 
indicates. 
. The plaintif has not examined himself, 
He has, however, examined Tinkari, ‘and 
` tne latter says that he purchased the prop- 
erties with his own’ money and was in 
possession until he conveyed tbe properties 
ta the plaintiff. -There is no evidence that 
the purchase-Money belonging to tbe plaint- 
iff, but the appellant relies upon various 
matters as showing the improbability of 
Tinkari being tne real purchaser, i 
Tinkari it appearsis a Pleader’s clerk, his 
earnings, according to bis own accaunt, 
are about Rs, 60 per month, He says be 
has some 10 bighas of lakheraj land and 
32 bighas of jamat lands, but toe lands are 
recorded in tue Record of Rightsin the names 


of bis brothers, He never saw the disputed 
Mouzah and did not make any enquiry 
about the condition and income of the 
Mouzahs before the purchase. He says 
he had about Rs. 1,525 at the house of 
Atul Babu, Pleader, whom he served as 
clerk, This Atul Babu has not been 
examined. The incumbrances on the prop- 
arties amounted to Rs. 14,400, "Lhere were 
some costs in taking delivery of possession 
and a criminal case cost about Rs. 200. 
It is improbable that a person like Tinkari 
would purchase the properties at Rs, 7,002 
with such heavy liabilities when, admitted- 
ly, he made no enquitiesabout them, ‘The 
leare Subordinate Judge, however, says 
that he was in tne habit of purchasing 
properties at auction-sales fcr selling them 
ata profit, But Tinkari speaks of only 
one such putchase—a basin and thai he 
subsequently sold it, It docs not appear 
what the value of the property was. 


The properties purchased by  Tinkari 
at the sale held in execution of the Small 
Cause Court decree, as well as at the sales 
held in execution of the rent-decrees, were 
all sold by him to the plaintiff for Rs. r,ror 
by a Rkobala, dated the 13th October 
I915. There is an endorsement of payment 
of the consideration on the kobala by the 
Sub-Registrar, It is to be observed that 
in the conveyance itis stated “you shall 
be entitled to take from my Tehsildar 
Parbati Charan Bose the balance of the 
tehbti in his hands." The amount of cash 
money in the hands of the Tehsildar is not 
stated. Such a provision is extraordinary 
and is only consistent with the decument 
being a release by a benamidar in favour 
of the real owner, Tinkariadmits that there 
was no account of arrears due from the 
mahal before the sale to the plaintiff, and 
the price was settled by making a rough 
account of income and expenditure and he 
does not remember if he saw that account. 

One Kunjo Patnaik who tock delivery 
of possession is said to have been in the ser- 
vice of Tinkari. Kunjo is admittedly now 
a clerk of Tinkari Babu, Pleader, so nof the 
plaintiff. Tinkari says that Kunjo was 
in his servicefor abouta month after delivery 
of possession of the properties. The delivery 
of possession took place on the 8th August 
1914. The appellant has produced two 


` soon as 1 can and on my arrival tuere 4 
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post-cards which go to show that Kunjo 
was acting atter September 1914 and .up 
to tne time waen Tinkar executed tne cou- 
veyance to’ tue plainti, ‘Ine first post- 
card (Exnibit BJ 1s aated tue 15ty Novem- 
ber 1914 wititten by. Sunjo to Baloram 
Maito, admittedly a servant of tue plaintiii 
and in cnarge of tne cuichery bari alter 
plaintiffs’ purchase of tne cutchery. In 
tpat post-card Kunjo wrote as iollows:— 

“Do not.be anxivus tor your salary and 
fooding caarges. Delray these expenses 
from your pocket now. 1 snail go taere as 


sffail pay your salary and otner dues." 
Tne second post-card (Hxuibit Bl) is aated 
Otu December 1914, and is also written 
by Kunjo to Baloram. St advises the re- 
inittance ot Rs.2 by inoney-orderioriocding 
enarges ot Bolaram and tuen states: '' You 
s1ould guard tue tuel and timber and make 
enquiries it any one commits tyeit, ‘Tell 
Tarak Babu (tne defendant No. 1, not t» 
out paddy trom tne 41 jote lands of Jadra, 
andar ne cuts lorcibly, make.twoor three 
persons witnesses, a_ criminal case snall 
nave to be.instituted against tnem, Tarak 
Babu is deieated in tae Hugh Court so he 
has.no ttie tu tue village.” 


There is anotuer post-card dated the 25th. 


October purporting to be written by Jnares- 
War Sen.to'J&unjo, in wulen it was stated 
taat mastêr nad gone to Calcutta, and 
requescea Kunju to keep the nouse and tue 
timber and iuel in tue cnarge ot Balai 
(Baloram) Monta, give directions if ony- 
ting “untoward” nappened, and also 
directions about sume: block oi stones tor 
constructing a gradary. ‘ne Court below 
says tuat tue genuineness of the post-cards 
has not -been satisiactorily proved and 


'", even it genuine they _ du not go to prove 


muca tor -tue dctendant. Jnareswar denies 
taat tae post-card, Exuibit B2, was written 
by nlm, but tae derendant Tarak says 


inar 1t-is in the pnandwriting or Jhareswar, 


and Hznibits B & Bl arein tue nandwnling 
ot ‘Kunju. uere is notuimg suspicious 
about tue appearance or tuese post-cards, 
aud tre couients such as are ukely to be 
written to tpe person addressed, unjo 


who is in -tue service 9i plain s son has 


mot been examined. It, as ‘Tinkari says, 


 Kunjo-was ‘ix his ‘service | Ouly tor about 
‘a Month after the sth August 1924,. it- 


is difficult to see why he was sulin ‘letter: 
to.Baloram about his salary and about 
the mahal in November ur December 1914, 
nor again why Kunjo should write, letters 
about tne payment or salary of Baloram 
or ask him to look after the affairs of the 
mahal bearirg in mind t} efact that Baloram 
was the plaintifs servant and in charge 
ot only tne cutchery bari which alone bad 
kawi purchesed by the plinti at that 
Ime, 

Tnese post-cards indicatethat at tLe time 
when they were written the plaintift was 
tne owner ci the properties (which was 
long before the conveyance: by ‘Tinkari 
to tne plaintifi), and that Kunjo, Baloram 
and Jnareswar were all agents for and 
acting tor tue plaintiff, 

Tne detendant No. 1, Tarak, says that he 
came to tue plaintiff at Midnapez for com- 
promise when tue appesl in the case for 
setting aside tue sale was pending beture | 
tue District Judge, and that the plaintiff 
at thet time had agreed to give up tie 
properdes if tne mortgage-debt and also 
tne decreta] debt (uuder the Small Cause 
Court decree) were paid to him, It ‘is 
said tat larak came with one Anukul 
Babu to see tne plaintiff in tnat connection. š 
'(Jnis Anükul Babu has not been êsamined, 
But tpe plaintüf has not come torward 
to deny tne tacts stated by Tarak. à 

Then, again, tne defendant examined some 
witnesses to Snow that there was sume dis- 
pute astotnerents payable fabout kisis and 
interests) and also a bout rént-receipts being 
granted in: ‘the name ot Tinkan, tuat they 
came to tne plaintiff ior settlement and tnat 
plaintiff gave certain orders in that connec- 
tion. This is seid to have taken placé 
beiore tne plaintiff's purchase from Tinkazi, 
‘Tne Court below bas disbelieved the evidence 
Of these witnesses, Tre witnesses are tenants 
of the mahal, and the appellant has got 
a "7anpas share in the Motizahs. ‘Lhe 
same thing, however, may be said of the 
witnesses tor the plaintiit who denied, that 
there was any such dispüte as tne plaintiff 
is the owner ot a g-ánnas sheré ot the Mou- 
zah. However that may be, the witnesses 
ror the detendant were -examined from the 
4th to the gth December : when all those’ 
Statements were made. The plaintifi’s wit- 
nesses were examined on the loth and‘r1th- 
eee and yet the plaintiff. did not 


- 


E= Vol 96) 


INDIAN CASES; 


To malo ta 


JAGADISH CHANDRA DHO 9, BNUBANESWAR MITRA. 


come forward to deny them. An explana- 
tion is attempted in this Court, viz., that 
the plaintiff's daughter was seriously ill 
at Calcutta and he. had to come away. 
But assuming that was true, there was 
noapplicationforadjournment of the case, 
not any application for examination by 
Commission. Thereis no doubt that the onus 
of proving benamt was upon the defendant, 
but after the definite statements made by 
the defendants’ witnesses as to the plaintiff’s 
dealings with the property indlcatirg thatte 
was the owner of the property, the plaintif, 
we think, ought to have examined himself 
and denied those statements on oath. There 
is also no explanation why Kunjo wl o, 
as stated above, is the clerk of the plaintiff's 
són was not examined by the plaintift. 
We d» not think the Court below was right 
in rejecting the evidence of the plaintiff 
inthe manner it has' done. 

As to the alleged admission made by the 
plaintiff that Tinkari was his benamddar, 
and that thetenants should accept dakhtlas 
in his name, it looks at first sight as im- 
ptobible, because the real owner, if he wants 
to retain the benaml character, is not like- 
ly to give out that he is the real owner. 
But if, what the defendant No. 1 Tarak 
aid the witnesses state, vfz., that they came 
to the plaintiff for settlement be true, the 
very fact that they came to the plaintiff 
for that purpose before he purchased the 
property from Tinkari would indicate 
that the persons concerned knew that 
 Tinkari was the benamldar and plaintiff was 
the real owner. It is also suggested on 
behalf of the appellant that the interviews 
spoken to by Tarak and other witnesses 
. took place after the proceeding for setting 
aside the sale had been disposed of by the 
Munsif, and in which the fact that Tinkari 
was the benamtdar forthe plaintiff was not 
challenged by ‘Tinkari or by the plaintiff. 
There is some force in this suggestion. 

Tt is true that the dakhilas were granted 


to tenants in the name of Tinkari, and Tiv- . 


kari} was sued for rent by the landlords 
to some of "which the appellant (as a co- 
owner of the mahal) was a party. But if 
the purchase by '"Tinkari was benam for the 
plaintiff, the papers would stand in the name 
of the benamtdar im order to keep up the 
benami character of theTtransoction as is 


usual in’ such eases. "he landlords sued 


the person wno was the ostensible purchaser 
and there is nothing to show that they were 


‘aware that Tinkari was not the real owner, 


Besides, they hadno interest in raising 


‘a dispute as to who was the real purchaser, 


as they would get deeree for rent whether 
it was brought against the benamédar or 
the real purchaser. "The claim for rent prior 
tothe date of purchase appears to have been 
contested by Tinkariand the decree direct- 
ed that he would not be liable for the period 
prior to his purchase. But any defenee 
necessary to be set up on behalf of the pur- 
chaser would be set up in the name of Tin- 
kari as ostensible purchaser. It appears 
that one Ramkalpo Ganguli bid at the 
sale up to Rs. 1,000, and Tinkari bid up to 
Rs. 1,002. This Ramkelpo appears to 
have been the am-mukhtear of the appellant’s 
estate at the time of thesale, though he was 
dismissed subsequently. The appellant 
again expressed his willingness to purchase 
the properties a little before proceedings 
were taken for setting aside the sale. Aft 
these facts, however, are consistent with 
Tinkati being a benamidar and they only 
go to show that the appellant was desirous 
of purchasing the properties, as he has a 
7-annas share in the properties and he did, 
as a matter of fact, purchase the equity of 
redemption from the mortgagors on the 
22nd August 10915. $ 

The opinion of the Trial Court upon the 
question of credibility of witnessesis certain- 
ly entitled to great weight, and the question 
of benamt is not to be decided upon sus- 
picion. But the learned Subordinate Judge 
has not, we think, given due weight to the 
circumstantial evidence and the probabi- 
lities of the case pointed oul above in | 


- considering the evidence of the witnesses 


and the inference arising from the absence 
of the plaintiffand Kuvjo from tre witness., 
box. On the whole, we are of opinion that 
it was the plaintiff and not Tinkari who was 
the real purchaser. 
The next question is, whether the plaintiff 
having purchased the property in execution 
of a money-decree was a trustee for the 
mortgagors. . 
“Section 99 of the Transfer of Property 
Act provided that where a mortgagee In 
execution of a- decree for the satisfaction 
of any claim whéther arising under the 
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mortgage or not attaches the mortgaged 
property he shali not be entitled to bring 
such property to sale otherwise than by 
instituting a suit under section 67. The 
Full Bench in the case of Ashutosh Stkdar 
v. Behari Lal (I) held that a sale held in 
contravention of the provisions.of section 99 
of the Transfer of Property Act is not a 
nullity, but.an irregular sale liable to be 
avoided merely on the proof that the terms 
of the section had been contravened. 
Under O. XXXIV, r, x4, towever, the. rule 
is confined only to claims arising under 
the thortgage. Here the sale took place 
anther2th July 1913, (after O. XXXIV, 
r. 14 was enicted) in execution of a decree 
for money upon a claim not arising under 
ihe morigage. But the learned Pleader 
for the appellant relies upon the principle 
of equity enunciated by Macpherson, J., 
in Kamni Debt v. Ramlochan Sirkar (2) and 
recognised bv the Judicial.Committee in 
the case of Khiarajmal V. Daim (3). In 
the former case, Macpherson, J., held that 
the mortgagee cannot properly in execution 
of a simple decree for money, the re-payment 
of which is secured by a mortgage, attach 
and sell the mortgagor's equity of redemp- 
tion in the property mottgeeed, buat if 
he does so, aud purchases it himse'f, he 


becomes a trustee for the mortgagor, against, 


whom he cinnot acquire an irredeemable 
title. This case came up for consideration 
. before the Judicial Committee in Mahabir 
Pershad v. Macnaghten (4), where their 
Lordships observed that it was 
that in the case of Kamini Debi v. Ram- 
lochan Sirkar (2), the mortgagee had not 
obtained leave from the Court to purchase, 
and that leave to bid puts an end to the 
+ disability of the mortgagee, and puts him 
“in the same position as any independent 
purchaser. See also Mahomed Mira Ravu- 
thar v. Savvast Vijaya Raghunadha 
(5). The learned Pleader 
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distinguish Mahabir Pershad's ease (4), on the 
ground that there the mortgaged property 
itself was sold, and not merely, the equity 
of redemption., This distinction was‘ also 
sought to be drawn by the High Court 
in that case. But their Lordships after 
referring to the argument of Mr. Doyne 
basedupon the decision of Macpherson, J; 
in Kamini Debs case (2), that "the 
respondents must . beheld to. have 
purchased as trusteesfor the appellants,” 
observed, “the, same argument, which is 
not raised in the pleadings, seems to have 
been addressed to the High Court, who, in 
their judgment, distinguish between that 
case and the present, on the ground that in 
the former the mortga zee did not purchase 
the mortgaged property, but the mortga- 
gor's equity of redemption. Their Lordships 
cannot regard that explanation as- satis- 
factery. It appears to them to Le probable 
that, in the c^se referred to, the mortgagee 
had not obtained leave from the Court to 
purchase. "Ihe report dbes not state that 
he had:andthe reasoning of the learned 
Judge, and the mass of authorities by which 
he supports it, have a ‘direct bearing upon 
the case of a mortgagee purchasing without 
leave, and in that view of the facts Lis 
reasoning is inteligibleand logical. Ieave 
to bid puts an end to the disability of tJ e 
mortgagee, and puts him in the same ‘posi- 
tion as any ifidependent purchaser. If tle 
decision of Macpherson, J., preceeded on 
the footing that the mortgagee had obtained 
leave, their Lordships are not prepared to 
assent to it. Onthat footing it appears 
to them that purchase of the equity of re- 
demption by the: mortgagee at a judicial 
sale would have the same.effect against 
the mortgagor ‘as the purchaser of -the 
mortgaged property," . Mttch reliance 1s 
placed on- the case of Khiarajmal v. Daim 
(3); where Lord Davey observed:—""Their 
Lordships throw no dotibt on the principle, 
which has been acted on in many cases in 
India,thata mortgagee cannot, by obtaining 
a - money-decree for the mortgage-debt, 
and taking the equity of redemption in 
execution, relieve himself.of his obliga- 
tionsas mortgagee, ot deprive the mortgagor 
of his right to redeem on accounts taken, 
and: with the other safegards usual ina suit 
on the.nmortgage.", It istob noted.that 
these observations of their l,ordships had 
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feference to the case of a purchase by the 
mortgagee in execution of a money-decree 
Jor the mortgagedebt. Referring to the 
fact that the lower Courthad madea decree 
for redemption of the whole estate on the 
ground that ‘the mortgagees could not 
acqttire the equity of redemption directly 
or indirectly by purchase at a Court sale 
except by a suit brought on the mortgage, 
on account taken and time specially 
allowedfor redempttion” it wes observed: 
“Their Lordships cannot concur in this 
view,which they think isbased ona Misap- 


plication of a sound principle of equity’’ 


and then, after stating that their Lordships 
throw no doubt on the principle which 
had been acted on in many cases in India, 
(quoted above) bserved : —''But......In Suit 
No. 160 of 1878 the debt sued for was not 
the mortgage-debt. The creditors were 
different, and the debtors were different, 
and the debt does not appear from the 
plaint tohave been secured by a mortgage.” 
It appears, therefore, that the principle 


which had been acted upon in many cases- 


in India in their J ordships' opinion was not 
applicable to cases where the debt was not 
the morigage-debt. 

‘In Mariand Balkrishna Bhat v. Dhondo 
Damodar (6) where the mortgagee in 
exectition of a money-decree attached the 
mortgaged property, and without notifying 
or disclosing his mortgage lien caused the 
properties to be sold, and without obtain- 
ing leave from Court to bid at the sale, 
purchased some of the properties benami 
at an under-value, it was held that the sale 
wasrendered nugatory not by the provisions 
of section 294 (though permission to bid 
granted under that section might have 
validated the purchase) but by the imp ossi- 
bility of a mortgagee by such sales and 
purchases freeing himself from the liability 
to be redeemed. The learned Judges refer- 
red among other cases to Bhuggobutiy 
Dossee v. Shamachurn Bose (7) and Kamini 
Debt v. Ramlochan Sirkar (2), but did not 
refer to Mahably Pershad v. Macnaghten (4) 
nor does it appear to have been cited in 


argument. 


6) 22 B: 624; 11 Ind; Dec, (No 998; 
e x Ci 337) X. Ind, Dec; (NS) 212i 


In thecase of Mayan Pathutl v, Pahuran 
(8) thequestionfor decision was whether a 
sale incontravention of section 99 of the 
Transfer of Property Act «as void 
of merely voidable and it was 
beld that it was the  lattcr. ‘here 
is an observation however, bat “ not- 
withstanding the confirmation, it may be 
that the sale in question cannot affect 
thatright of the appellants owing to the 
impossibility of the respondent, as the mort- 
gagce, freeing himself by such a sale and 
purchase from the liability to be redeemed, 
Martand Balkrishna Bhat v. Dhondo Damedr 
(6).” In that case the sale was in contra- 
vention of the provisions of scction 99 of 
the Transfer of Property Act. 
` Inalater case, Dharantkota Venkayya v. 
Budharazu Surayya Garu (9), the Madras 
High Court declined to follow the decisions 
in Kamini Debt v. Ramlochan Sirkar (2), 
and Martand Balkrishna Bhat v. Dhondo 
Damodar (6). In the case of Muhammad 
Abdul Rashid Khan v. Dilsukh Rat (xo), 
where the equity ofredemption was not sold 
in execution of a money-decree obtaincd 
for the mortgaee-debt, Stanley, C. J., and 
Burkitt, J., observed: 'Incependently of 
the provisions contained in secticn 99 of 
the ‘Transfer of Property Act, we are not 
prepared to bold that a mortgagee is pre- 
cluded by law from purchasing tle equity 
of redemption and freeing bimself frem his 
liability to be redeemed, provided that the 
purchase is carried cut in complete good 
faith, and no advantege istaken by him of 
hispositionasmortgagee, Wearenotaware 
of any principle upon which such a sale 
can be impeached merely on the ground 
that the purchaser wasa mortgagee of the 
purchased property.” In a later cace 
Lal Bahadur Singh v. Abharan Singh (11) 
a Full Bench of tne Allanabad Hign Court 
were of opinion trat if a mortgagee brings 
the mortgaged property to sale in contra- 
vention of the previsions of section gg of the 
‘Transfer of Property Act, such sale is not 


(8) 22M, 347; 9 M. L. J. 98; 8 Ind, Dec. (nis) s 
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fo 30 M. 562; 17 M. L. J: 32 
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void, but merely vo'dable. Richards, C:F.;° 
observed: “ It seems to methatif-tbe equity 
of redemptionis sold in execution ofa decree 
and purchased either by a third party, 
or bya mortgagee with theleave of the Court, 
the equity of redemptionis transferred from 
those persons who previously held it to the 
purchaser and that theresult is that if that 
se le is neither void nor set aside, there is no 
longera right to redeem left inthe previous 8 
owners of the equity of redemption." 
The question in these cases was, whether à 
sale in contravention of section 99 of. the 
Transfer of Property Act is a nullity—a 
question which was settled in our Court 
by the decision of the Bull Bench i in Ashwtosh 
Sikdar v. Behari Lal (1). But in Pancham 
Lal Chowdhury v. Kishun Pershad Misser 
(12). Woodroffe and Caspersz, JJ., ob- 
served that it wasa well-established prin- 
ciple that a purchase by the mortgagee 
of the equity of redemption constitutes 
him a. trustee for the mortgagor, that he 
does not (unless there has been a release 
of the equity of redemption or otner circu m- 
stance which inlaw would bar his right 
to redeem) acquire an irredeemable title, 
and that the morte agor is under no necessi- 
ty to have the sale set aside first in order 
to be entitled to redeem the property. 
But in that case, although the property 
was sold in execution of a money: decree, 
(ona rokay it was governed by tbe provi- 
sions of section 99 ofthe Transfer of Prop, 
erty Act which was then in force, On 
the other hand, Mookerjee and Beachcroft, 
Jy., in the case of Bharat Ramanuj Das 
v. Ishan Chandra Haldar (13) held that a 
mortgagee can pufckase an equity of re-. 
demption at a sale beld in execution of, 
a nmoney-dectee obtained by a stra nger 
against the mortgagor and that he does 


not hold the equity of redemption as a. 


trustee for the mortgagor and for his bene-, 
fit, The léarned Judges dissented from 
the case of Erusappa MudaWar v. Commercial 
and Land Mortgage Bank; Limited (x4), 
and distinguished the case of Pancham Lat 
Chowdhury v. Kishun Pershad Misser (12), 

n tbe ground that it wasa case of a pur- 


(za): 6 Ind, Cas; 471 r2 C. 1. Y: 5741 14 e. m 


+ 379 
Gay. 43 "Ind. Cas. 212; 37 C. I. Ji 431: 3. 
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chase by the mortgap eé in ‘contravention 


: of the provisions of section 99 of the ‘Transfer 


of Property Act. The case of Pancham 
Lal Chowdhury v. Kishun Pershad Misser 


(12), came.up for consideration before the 


.Bull Bench in Utam Chand va Daw v. 
Raj Krishna Dalal (15). It is contended 


‘for the appellant that the principle of equity 


“was recognized in that case, but could not 
be given effect to having regard to the 
form in which the suit waslaid. The equity 
of redemption in that case was sold in exe- 
cution of a decree upon a claim not arising 
under the mortgage, but the principle of 


‘equity was considered on the assu mption 


that the safe was held in execution of a 
decree arising under the mortgage: One 
of tbe learned Judges (Mookerjee, J.) 
expressed his opinion that there was no 
such equity. The other Judges did "not 
express any definite opinion as the suit 
was flot one framed for enforcing tbe trust; 
if any, nor brought within the period. of 
limitation prescribed for such a suit, It 
eannot, therefore, be said that the Full 
Bench decided the point raiséd before us. 

` But the principle of equity enunciated 
by Macpherson, J.,in Kamini Debi v. Ram- 
lochan Sirkar (2) was.with reference to a 
simple decree for money the re-bayment o* 
which ts secured by a mortgage. Inthe case 
of Khiarajmalv. Daim (3) also, Lord Davey 
referréd to the pfinciple of equity as appli- 
cable tocases where the equity of redemp- 
tion is sought to be taken in execution of 
a movney-decree for the  morigape-debt, In 
the other cases cited above there was either 
a contravention of the próvisions. of sec- 
tion 99 of the- Transfer of Property Act 
(in cases decided before O, XXXIV, r. x4, 
was enacted) or-no leave to bid was obtained 
by the mortgagee. 

It is unnecessary to consider in the pre- 
sent case whether the principle of equity. 
is applicable to such cases. In the present, 
case the equity of redemption was sold 
in execution of a decree for money upon 
a-cloim quite independent of the mortgage, 
The leave of the Court was obtained by the 
mortgagee to bid at the sale. The judg- 
ment-debtors applied for setting ‘aside the 
sale but the application was dismissed by 


(13) 55 "Ind, Cas. t GEI. C. mi gr Gi (e l: 
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firmed. ‘The equity of redemption passed 
to the p'irchaser, and no right was left 
iti the morteae ors which they could transfer 
to the appellant. The appelfant in these 
c'reumstances cannot contend that the 
pirtchaser held the property as trustee for 
the morteagors assuming that theapp-tant 
asa defendant can set up the trust as an 
'answor to the suit without brinosino a suit 
to enforce the trust, if any, 
^. We are accordingly of opinion that the 
Second contention must be overruled. 
The third contention is, that the sale 
having been held ata time when a Rece'ver 
was appointed, without the permission 
of the Court which appointed the Receiver, 
the sale is void, at any rate is voidable 
ant can be declared invelid in the present 
suit. 
""AAs stated above, an application for ap- 


pointment of Rece'ver was made on the: 


ryth January ror3 andan order was made 
for the appo ntment on the sth Mav 10973. 
Ontbe2oth June ror3 an order was made 
for appointine Jasabandhti Bosea Receiver 
and-for removal of defendants Nos, 1 4n! 2 
from possession and delivery of poss. «sion 
to the Receiver. The p'aintiff on the 16th 
-Juy rori3 putina petition to the Court 
stating that Jagabandhu was unable to 
work and prayed that one KBetra mieht he 
appointed Receiver, Khetra was appninted 
Receiver onthe 24th Tuly 1913. and tfo N azw 
was directed to deliver possession to Khetra 
by removal of the defendants Nos. r and 2 
from posession. But the sa‘e had taken 
place on the 21st July ror3 before Khetri 
was appointed. It is cantended, however, 
that the order for appointment of Jagaban- 
: dhu as Receiver was made before the sale 
(on the 5th May .1z9r3) end Khetra was ap- 
pointed in his place, that the leeal effect 
of the appointment was to vest the estate 
in the Receiver and the legal possession must 
be taken to have been with the Receiver, 
though no actual possession was taken 
until Khetra was appointed on the 24th 
_ July 1913. 
As thére was no order for security being 
given by the Receiver, the order for appoint- 
ment had the effect “of vesting the estate 
in "the" "Receiver as between the parties 
. to the suit, t.e., as between the mortgagor 
and the mortgagee: But, in the first place, 


JAGADISH CHANDRA DEO Y, BHUBANESWAR MITRA., c 
the Appellate Court, and the sale was con’ 


* 


249 


ween Lc “ 
- 


the plaintiff, though he was the mortgagee, 
Obtrined the decree in the Small Ceuse 
Court notasa mortgagee, but as an ordinary 
creditor, and as such stood in the same 
position asa stranger to the suit. Now the 
rule that “the possession of a Receiver may 
not be disturbed without leave, does not 
apply, so far at least as third persons are 
concerned, until o Receiverhasbeen actually 
app^inted and is in actual possession. 
It is not en^ugh that an order has been 
made directing the appointment of Receiver. 
Until the appointment has been perfected 
and the Receiver is actually in possession 
a creditor is not debarred from proceeding 
to execution. he order appointing a Re- 
ceiver is for the benefit of tte parties to the 
action. It does not affect third persons 
until the appointment is completed and 
perfected. An execution creditor may, there- 
fore, seize chattels after an order has been 
mide appointing a Receiver on lis giving 
security but before tie security has been 
given or possession taken." (See Kerr on 
Receivers, 7th Edition, r95-ro6. Kani- 
lal Jalan v. Manoo Bibi (16). In the next 
place, the sale held withont the leave of the 
Court which appointed the Receiver was 
not void, but was only voidable. Refer- 
ence was made to High on Receivers, 4th 
Edition, page 167, where itis stated: “ Even 
though an execution has been levied upon 
the property before the appointment of 
the Receiver, it is held that there cannot 
be a lawful sale under such execution with- 
out leave of the Court appointing the Re- 
eeiver.....And the sale under execution ‘of 
the eqnity of redemption of premises which 
are in the possession of a Receiver pending 
a foreclosure suit is void and no title there- 
under passes to the purchaser.” "The prop- 
erty in the cases referred to in the above 
pissige, however. wes in the actual posses- 
ston of the Receiver. In our Court, more- 
over, sales of properties in the possession 
of the Receiver without les veof the Court 
which appointed’ the Receiver have not 
been trested as void, bnt as  voldoble, 
In the esse of Leventa Ashton v. Madhab- 
mont Dasi (17), it wes observed: '* A pur- 
chaser of such property fin the hands of 
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a Receiver) at an execution sale buys at 
his peril, and the sale may be cancelle 
uponan appropriate applicition to the 
Execution Court", and in Kamlal’ Jalan 
v. Manoo Bibi (16), the learnea Judges 
said: “It is furtker clear that the sale held 
atihe instance of the Maharaja wás, at the 
worst, only voidable....inother words, when 
property is in the custody of a Receiver 
appointed by} a Court, a sale under 
an execution issued by another Court 
may be avoided by an appropriate process. 
In the case before us, however, no steps 
have ever beer taken, either by the Receiver 
or by the beneficiaries for cancellation of the 
execution sale in which the Maharaja 
became the purchaser,” 

In the present case it appears from the 
judgment of the High Court discharging 
the Rule obtained by the defendants Nos. I 
and 2 inthe proceedings for setting aside 
the sale, that the sale was sought to be set 
aside on two grounds, one of which was that 
the sale was held without taking the 
permission of the Court which appointed 
the Receiver. But although the question 
was raised it was abandoned, and the 
morigagors having abandoned the point, 
their assignee, the appellant, cannot be 
allowed to raise it again "by -way of 
defence to a suit. We are accordingly 
of opinion that this contention also should 
be overruled. | 
. Although we are of opinion that the 
plaintiff purchased the property in the 
benam of "Tinkari, the appeal-must fail 
on Our findings upon the other two points. 

The result is that the appeal must be 
dismissed but we diret that each party 
do bear his own costs in both Courts. 


X xm. “Appeal dismissed, 


SIND JUDICIAL COMMISSIONERS 
COURT. 


First CIVI, Appear, NO. 14 OF 1923.. 
October 3, 1923. 

Present —Mr, Raymond, A. J. C., and 
Mr. Rüpckand Bilaram, A. J. C. 
‘Firm or MENGHRAJ-NEVANDRAM— 
PLAINTIFFS— ÁPPELLANTS 

versus — 
Irm or VIRBHANDAS-SIRUMAL 
— DEFENDANTS — RESPONDENTS. . 

Provincial Insolvency Act (III of 1907), ss. 
24, 27 (7)— Insoleency— Composition deed — Non- 
scheduled creditor— Recovery of debt after discharge 
of insolvent. : 
_ A creditor who does not have bis debt scheduled 
is not precluded from enforcing hisclaim against 
the insolvent after his discharge. The composi 
ton deed is tinding only on the scheduled 
creditors. |p. 252, col. 2.) E 

Dhanai v. Taylor, 19 Ind. Cas. 385: 6 S. L. 
R. 163, Haro Pria Debita v. Shama Charan, 16 Cy 
592; 8 Ind. Dec. (N. $.) 391, Amthalal v. Cursetji, 
9 Bom. L. R. 466, Sheoraj Singh wv. Gauri Sahat, 
21 À. 227; A. W. N, (1899) 45; 9 Ind. Dec. (N. $.) 
854, referred to, 


Appeal from the judgment ånd decree of 
Mr. Aston, A. J. C., in Suit No. 04 of 192r. 
Mr, Srikishendas H, Lulla, for tte Ap- 
pellants, ; 
Mr, Suganlal H. Joswani, for the Re- 
spondents, ; 
JUDGMENT.—The Firm of Menplraj- 
Newandram, plaintiffs-appellants, sued tke 
Erm of Vir Llancas-Sirumal, defencants- 
respondents, for tre recovery of camages 
arisng out of the breach of two contracts 
forthera'eand purcl ace ofacerta’nauantity 
of wheat. Amongst otter defences to tre 
action,in patagraphsio and TI of the written 
statement responcents stated as follows:— - 
Paragraphio,' Inany cate the defencants | 
are not liable for the amount claimed as 
under the composition scheme sanctioned. 
by this Court in Insolvency. Prcceedinges 
No, 2 of 1919, in which the defendants 
were adjudicated insolvents which is bind. 


“ing on the plaintiffs, the plaintiffs are en- 


titled to receive only 0-1-9 in the rupee 
from the defendants of the amount of their 
alleged claim,” 

Parágraphir, 'Itissubmittedttat even 
if the plaintiffs are held entitled to any 
amount, they are precluded from claiming 
more than o-1-9 in the rupee of such amount 
by virtue of the award of the trustees. under 
the composition scheme, 
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Severalissties wereframed on the pleadings 
but the appeal before us is confined to 
Isstte No. 7. | 

This isstte is as follows:—'' Arethe plain- 
tiffs entitled toget more tran o-r-9 in the 
rupee of the amount due to them for 
rehsons stated in paragraphs roand ir of 
tne written statement?" 

The learned Additional Judicial Commis- 
sioner’s answer to this issue was in the 
negative and he gave judgment for the 
píaintiffs-appel ants based on tke rate of 
0-19 in the rupee. 

Plaintiffs appeal against the judgment 
and decree, 

It is admitted that the respondent firm 
applied tobe declared insolvents under tke 
Provincial Insolvency Act, III cf1907, and 
were adjudicated insolvents. Attacned to 
tae insolvency appicaticn was a list of 
their liabilities and the appellants wcre 
shown as one of their creditors, On the 
27tp November 1919 tbe Official Receiver 
after having fixed a date fcr proof of c'aims 
and examination of the insolvent, framed 
a schedule of the creditors of the insolvent 
under section 24 of the Act. The appel- 
lants admittedly filed no afficavit of treir 
claim and their name was not shown in 
the aforesaid schedt'e as one of tre cre- 
ditcrs of tne respondent firm, 

On the 19th December1919 a composi- 
tion decd was executed which was approved 
of by tbe Insolvency Court and directed 
to be embodied in an order of the Court. 
The adjudication order was annt‘led and 
the effects of the insolvents made over 
to the trustees appointed by the composi- 
tion deed. ; 

‘oe trustees isstte] notices to all the 
creditors of the insolvents to appear be- 
fore them on the date of hearing, the ap- 
pellants did not do so, and tle trustees 
made their award that the creditors were 
to receive fromthe estate of tke insolvents 
one-anna-hine-pies in tke rupee. l 
^. The learned Additional Judical Com- 
missioner in his judgment appears to have 
been much impressed by the consideration 
that creditors who fail to prove tbeir 
debt and thus their names are not entered 
: in the schedule of creditors, secure a dis- 
tinct advantage over creditors who com- 
ply with the order of the Court and put 
inaftidavits of their claims, To counten- 


— | s 


1 


. file a 


ance such a claim, would, in his opinion, 
be tantamcunt to affording a premium 
toreca'citrant creditors. "Thefolicwing pas- 
sage in the judgment of the learned Ad- 
ditional Jtd'c'al Commissioner is sieni- 
ficant: ‘Creditors who have proved their 
claim as required by law are bound to 
accept one-anta-n ne-ples in the rupee, 
whereas those creditors who Lave failed 


„to establish their caim or deliberately 


disobeyed tle direction of the law, can 
su.t and recover sixteen-annas in 
the rupee and therebv defcat tbe obvicus 
intention of the Insolvency Act to afford 
relief to debtors,” 


Section 24 of the Provinc/al Insolvency 
Act, III of 1907, on which the learned Ad- 
Citional Judicial Commissioner tas mainly 
relied requires that all persons alleging 
themiselves to be creditors of the insolvent 
in respect of debts probable under this 
Act, stall tender proof of their respective 
debts by producing evidence of the amount 
and particulars thereof, but the section 
makes no provision asto the effect of any 
creditor failing to come in to prove his debt- 
Clause (3) of thesame section clearly contem? 
piates a creditor applying to prove his debt 
at any time prior to the discharge of the 
Inso'vent and not necessarily at the time 
tl at tbe Official Receiver is about to frame 
a schect'e of the insolvcnts — creditcrs 
but unfa'r though it be, if a creditor dces 
not choose to adopt either of tke above 
cotrses and have his debt cckeculed that 
will not prec'tide bim from attempting to 
recover any amctunt cue to bim even after 
the insolvent tas been discharged, for 
under the Act of 1908 tne order of discrarge 
releases the insolvent only form tre debts 
mentioned in the schedule framed. At 
first blush it may appear that a cre- 
ditor who does not appear to prove kis 
claim is in a better position than he who 
does, but the former cannot participate 
in any share of tne estate of the insolvent 
which will be divided exclusively amone 
tne schedule creditors. By refraining to, 
prove bis claim be counts om the problem- 
atical prospect of tbe insolvent acquiring 
some property after bis discharge against 
which he may proceed, naturally at the 
same time taking the risk of his claim 
being barred by limitation, e 
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.7 = a In: Dhana v.- Taylor (1) which was 


“to protect creditors ^ who 


apparently. not cited before, the learned 
Additional Judicial Commissioner observed. 
“TIt is apparently open to any creditor to 
deprive.an insolvent debtor of the remedies 
intended.to be provided for nim by tne 
Act by the simple expedient of refra^n'ng 
from provine- tne claim and of thus exclud- 
ino it from the schedule framed by the 
Court. Tt would appear to have been 
the. intention of the Legislature merely 
might receive 
mo actual notice of. the insolvency pro- 


 ceedines but in view of the express terms 


enacted the only remedy would. appear 
to bea furtherappeal to the Legislature.” 
Had thisjudoment been ected in the Jower 


' Court possiblv the judgement of the learned 


Additional : Tudicial Commissioner mieht 
bave been different to what it is, 

“AI the High Courts appear to agree 
in the view that the fact of the claim of a 
creditor nòt being entered in the schedule 
of creditors would not preclude him from 


enforcing his claim against the insolvent 


_-observations in this. judgment at page.. 


even after bis discharge, 
° In, Haro Pila Debia v. Shama Charan 
(2) where the creditors’ name was not in- 


cluded in tbe schedule and the insolvent . 


had bean discharetd it was held that the 
discharge of the insolvent. did not operate 
as 4. discharge of the debt. The following. 


594 áre worthy ofconsideration: “there can 
be no doubt that where a person las 
sot a tie ht, and it is contended that that 
vig ht is taken awav by Stafute, the right 
cannot be held to have been taken away 


. except’ by express words in the Statute, 


or by inference so. clear from the terms 


of the “enactment, that there can be no 


doubt about it.” . ~ 


In Amthalal v. Cursetit. (3) it was held 


th at, a creditor whose .debt Fas not been 
inciüded. in the schedule debts. within the 
meaning. of. section 357, Civil Procedure 
Code, is entitled to proceed with the exe- 
citition: of bis, decree ae ainst the insolventa 
Y roperty notwithstanding” his - discharge, 

Y may. further cite™Sheoray Singh v. 


5 a 
rO? ims 


At) ZfoIndi Cas;"38 5;76*5,9I; Re 163: | 
Ha) AB 2 8'Ind, Det. (N. $. 391. . ` 
(3) 9 Bow: x 


* 


La Ri. 466. art 


+ 
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Jo. Jessee and the mere fact-that the landlord is implead- 
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Gauri Sahai (4) and Arunachala v. Ayyam 
(5) in support of the above proposition, ^ 
No doubt,’ in some of these cases the 
creditors held decrees and in one the claim 
was based on a mortgaee but this does 
not affect the applicability of the princi- 
ple that before a right conferred by Statuté 
can be taken away it must be either by 
CDU enactment or by necessary iniplica- 
ion. * : 
Lastly, T may draw attention lo the ex- 
press provisions of clause (7) of section 27 
of the Insolvency Act, TII of 1907, which 
is part‘cuarly applicable. in tne present 
case as it is songent to bind tre creditor 
by virtue of the composition-‘eed, and 
which enacts expressly {hat the composition- 
deed is bincing only on the crecitors wh ose 
names are entered in the schedule framed 
in accordance with the provisions of section 
24 of the said. Act. ME E 
I would reverse the decree of the lower 
Court and allow plaintiff's claim 
Rs.I,705-5-0 less Rs. 8-13-0 relinquished 
with interest at 6 per cent. and costs - 
throve hout, ; NEG 


a 


Decree reversed, 
N. H, o 
(4) 2I A 227; 


Dec. (N. S) 854. 
A 6) 7 M, 318; 1 Ind. Jur. 244; 2 Ind. Dec. (x. s.) 
o6. >` 


A. W. N. '(1899) “45: 9"Ind. 
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CALCUTTA HIGH COURT: 
APPEAL FROM APPELLATE DECREE NO. 1025 
A OF I920. 
June 73, 1922. 
Present ‘—-Justice Sir Thomas Richardson, 
KT. and Mr. Justice Subrawardy, `? 
' Sheikh SONGSOR . ALI—PLAINTIFF— 
; APPELLANT D 


- 


UEYSUS eue 
JAGANNATH PAL. AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Landlord and tenani—Iease—Prior and subse- 
guent lessees, position of —Subséqueni lessee, whether 
entitled to collect vent from prior lessee. `, ^7 — 
“Where a holding is"leased by the landlord for. 
the purposes: of"cultivatlon" first to one_vratyat: 
and then to another, the second lease is not a^ 
lease of the proprietary? rights of the landlord but 
a mere hiring out of the land, and no privity of. 
contract or of estate" is created as between the 
sécond lessee and the fitst: lessee, and the “second - 
entitled to collett "rent from thefirst- 
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ed as a defendant to a suit by ihe secoùd lessee by ine 


to recover the rent from the first lessee and does not 
contest the claim is immaterial, 

Ram Kanai Dass v. Fahir Chand Das, 8 C, 
^W. N. 438, followed, 


Appeal against a decree of tbe Sub- 
ordinate Juage, Fourth Cuurt, Dacca, cated 
the 22nd January 1920, reversing trat of 
the Munsif, Second Court at Munsluganj, 
dated the Iith January 1919, 

Babu Rupendra Kumar Matter, for thre 
Appellant, 

Dr. Sarat Chandra Basak and Babu 
Asitavanjan Ghose, for the Respondents, 


JUDGMENT. 

Richardson, J.—TLe piaintifi-appclia nt 
betore us seeks to recover arrears oi rent 
irom the principal vetenuants Nos. 1 to 5. 
These delenoants bola tle land in question 
as burgadars ox cuitivaturs pay ng lauf 
tae proguce by way of rent, it appcers 
that toe ori:n21 12 nelurd tu whom tre rent 
was due was tbe celendant Ao. 7 wlose 
ditle nas since been cunvcyed tu the deki nd- 
ant No. 6. the penur» claim ty tLe 
rent payable by tue delend? nts Nos. 1 to 
5isbasedoua scttlement which, as Le alley cs, 
he obtained from the dcicndant No. 7, 
ms was an oral settlement nut reduced 
to writing, auc if at the trial it was mot 
disputed tuat there was some such seitie- 
ment, tue parties wale not agrecd as to its 
terms, uere being no document to 
construe, any question as to the nature of 
the settlement or its terms, ip a question 
of fact, 

As i read the judgment of the learned 
Suborginate Juoge In the lower Appellate 
Court, be Las lound on the evidence that 
the right vbtamea by the piaintit from 
detenaant io. 7 was meray the right to 
cuitivate tins uana as a miyat and that 
there was no assignment to the plaintiff 
of tue ng ht to receive rent irom tlic aclend- 
ants. ‘Lue case, therefore, would appear 
to tall witiun tue decistum ol this Court 
in- Ram Kanat Dass v, Fakir Chand 
Das (x). 


. In tuat case also the defendant in posses- . 


sion was a burgadar, the plaxutift claiming 
the rent as a joleday under a subsequent 


but apparently unwritten lease granted. 


a 
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superior landlord. There was 
notaing definite to show what the precise 
rights of the plaintiff were but the lower 
Appellate Court had found that the tela- 
tionship of landlord and tenant did not 
exist between him and the defendant 
burgadar, on the ground that there was 
no proot that the superior landlord had 
assigned to the plaintiif the right to collect 
rent irom that defendant. ‘The plaintiff's 
appeal to this Court came first before 
Matter, J, who conciuded in bis favour. 
‘Tbe learned Judge was of opinion’ tLat, 
'" as between the superior landlord and the 
defendant, the right of the one to recetye 
rent irom tne otver bas passea by tLe 
creation of the intermediate holding to the 
paintiit," He considered that it was im- 
material whether the plaintif was called 
a jotedar or a tenureuolacr ant tnat no 
formal assignuiuent was necessary, parti- 
Culerty as tue Muns.t bad tound that the 
landlord did not object to the pamtiti 
rece,vang rent trom the defendant, ‘Lhe 
delendant baving appealed, bowever, uguer 
iue Letters Patent, it was hela by Sur 
Prancis Maclean, C. J., and Parjiter, J., 
tuat upon tue finding of thelower Appellate 
Court the suit for rent could not be main- 
tained. 

‘Moat decision is sufficient to justify 
tue dismissal of the present'appeal, in spite 
of the argument insistently urged that the 
superior landlord 1s impleadeq as a party 
detendant to tis suit and has not contested 
tne plaintiff's claim, 


‘The principle seems to be that in these 
cases tne secong lease is not a lease of the 
proprietary rights bui a mere hiring out 
oi tne land and no privity of contract cr 
of estate 18 created as between the second 
lessee and tbe first lessee. 

No sympathy need be fell with the 
present plamtitt, Both the Courts below 
uave found that, taking advantage of- his 


‘position as subsequent lessee, be made 


serious eliorts, prior to this suit, to oust 
the principe] detendants trom the land. 

, Under tne Bengal Tenancy Act the ques: 
tion of the status of the tenant is not with- 
out importance. In my opinion, it would 
introduce contusion into the administra- 
tion of the Act to say that if a holding ba 
leased by the landlord for the oPUrposes . 
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. of cultivation first 10 one raiyat and then 
to another, the second raiyaż would be 

x to collect the rent payable by the 
rst, 

I will add that the law as to concurrent 
leases in England appears to be curious 
and techinical and in some respects un 
Settled. See for instance Woodfall, ‘I'wen- 
tieth Edition, page 258, and Redman, Second 
Edition, page 32. In my opinion theappeal 
. Should be dismissed with costs. 
Suhrawardy, J.—I agree. 

&. K, Appeal dismissed, 


LAHURE HIGH COURT. 
SECOND CIVIL APPEAL No. 670 OF 1922 
October 31,1922. 
Present :— Mr, Justice Abdul Raoof. | 
MUHAMMAD BAKHSH AND ANOTHER 
PLAINTIFFS— APPELLANTS ~ 
; versus 
Malik MUSA AND ANOTHER— DEFEND- 
ANTS— RESPONDENTS. 

Civil Procedure Code ( Aci. V of 1908), O. VII, 
?. 18, O, XVII, r. ,3—-Failure of plaintiff 
jo produce document— Procedure. 

The penalty provided for non-production of a 
document which ought to be produced in Court 
by the plaintiff when the plaint is , presented 
is to be found in O. VII, r. 18 of the Civil Pro- 
cedure Code, The provisions of O. XVII, r. 3 
of the Code are not applicable to such a case, 

Muri Dhar. Kanshi Ram v. Narain Das, 
19 Ind. Cas, 472; 169 P. L. R. 1913; 107 P. W.R 
1913, followed. 

Second appealírom a decree of the 
District Judge, Multan, dated the 13th 
December 1921, affirming that of the 
Senior Subordinate Judge, Muzaffazgarh, 
dated the 14th July 1921. 

Lala Hargopal, forthe Appellants, 

JUDGMENT —This was a suit for pre- 
emption. The plaint was presented on 
the 24th of Bebruary 1921. The details 

* of the land in suit were given in the plaint, 
A copy of the sale-deed containing the 
details of the lund was also filed with the 
plaint, . The revenue papers were, however, 
not filed, The Gourt made the following 
orders;+ Pareha patwars shami nahin has, 
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peshi ainda par pesh ho, i€., revenue papers 
are not fled let them ke predtced at the 
next hearing. The 24th of March 1921 
was then fixed lor bearing, On that date 
the plaintiff produced the jematandt 
of theland in suit, TheSettlement Entries 
as required by Rule III, clause 2, printed 
at page 13 of the instructicns relating 
to the practice in the trial of the civil 
suits, were, however, not filed. The Trial 
Court, therefore, on this date made an 
order rejecting the plaint, Against this 
order an appeal was preferred to the lower 
Appellate Court and the learned Judge of 
that Court dismissed the appeal. 

The plaintiff has come up in second 
appeal to this Court and it has been con- 
tended by Mr, Hargopal on his behalf 
that the order of the rejection of the plaint 
was not justified under the circumstances 
of this case. Hiscontention is that O. XVII, 
r, 3 was inapplicable to this case inasmuch 
as the time had not been granted to the 
plaintif on his application to prcduce 
the Settlement entries. He has further 
contended that the order is not justified 
even under the provisions of O; VU, r. 11, 
because,according to this rule, the Couxt 
isbound to reject the plaintupon thegrounds 
mentioned in Clauses (a), (b), (c) and fa) 
and that the present case was not covered 
by any of those clauses. The penalty 
prov ded for szon-production of a docu- 
ment which ought to be produced in Court 
by the plaintiff when the plaint is presented 
is to be found in 1, 18 of O. VIl. In my 
opinion there is force in the contentions 
put forward by the learned Counsel. In 
the first place, am of opinion that O, XVII, 
r. 3, was not applicable, and, even if it was, 
the Court was not justified in rejecting 
the plaint, but it was its duty to have pro- 
ceeded to decide the suit what it was. 
Of course, the plaintiff will not be entitled 
to put in the revenue entries without 
the leave of the Court as contemplated 
by r. 18, O. VII. I am supported in this 
view by the decision in Murlt Dahar- 
Kanshi Ram v. Narain Das !1). 

In view of the above remarks I must 
accept the appeal and setting aside the 
order of the Court below remand the case 


(1) ro IndiCasy.472; 169 P, In Rs 1913; 109 
Pi Wi Ri E9131 


Vol. 56) 
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to the Court of first instance through the 
Appellate Court with the direction that 
it be placed upon its original number in 
the register of pending suits and be dis- 
posed of according to law. I order accord- 
ingly. Costs,will abide the result, 

2. K. Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. 


APPEAL FROM APPELLATE DECREE 
No, 198-B or 1918. 
. September 28, 1920. 

. Present — Mr. Macnair, A. J.C. 
SONBA— DEFENDANT— APPELLANT 
VeErSUS 
PARASHARAM— PLAINTIFF~ 
RESPONDENT, 

Limitation Act (IX of 1908), Sch, 1, drt. 182 
—QCivil Procedure Code (Act V of 1908), s. 144 
—Restitution —-Mesne profits—Limitation, com. 
mencement of—Remand, order of, effect of. 

Plaintifi’s suit ior recovery of possession of 
certain land was decreed on first appeal and he 
obtained possession of the land in dispute in execu- 
tion. On second appeal by the defendant the suit 
was remanded, but was decreed by the Trial Court. 
It was dismissed on appeal and the dismissal was 
confirmed in second appeal. Defendant obtained 
possession of the land in dispute “soon after the 
dismissal of the suit in appeal after remand. 
He then applied for recovery of mesne profits 
by way of restitution : 

Held, (1) that the application was governed 
by Art. 182 of Sch. I to the Limitation Acts {p, 
256, col ij] . 

(2) that limitation began. to run from the date 
on which the plaintiff's suit was dismissed after 
xemand and not from the date of the order of re- 
mand. [p. 256, col, 1.1 

An order awarding mesne profits is not a proper 
consequence of an order oi remand, within the 
meaning of section 144 of the Civil Procedure Code, 
if the question whether the party who has been 
in possession nnder the decree which the order 
of remand has reversed was rightly in possession ox 
was a trespasser is still sub judice. [p. 256, col. 1.) 
. Appeal against a decree of the First 
Additional District Judge, Akola, dated the 
28th January 1918, confirming that 
of the Junior Munsif Akola, dated the 
7th May 19017. | 
_FACTS.—This is a very complicated 
litigation and the facts must be fully stated 

fos the decision of the question of limitation 
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with respect to the Mesne profitsforthe years 
I9grr-i2, I912-I3, I913:14. Munsif No. 2 
of Akola has dismissed the application 
of the. defendant for the mesne profits 
Rs. 1,471 for all these years and the defend- 
ant-applicant prefers this appeal from the 
Mansif's order. The facts are briefly these. 
The plaintiffs (non-applicants) instituted 
Civil Suit No. 315 of 1909 in the Corrt of 
the Additional Munsif, Akola; for recovery 
of possession of the southern portion of 
Suit No. 73 of Mouza Pasarni alleging that 
the defendant, present applicant, had taken 
forcible possession of the same. The plaint- 
iffs’ suit was dismissed on 17th December 
1909. The plaintiffs appealed to the Court 
of Additional District Judge, Akola (Civil 
Appeal No. 50 of 1910). The plaintifis’ suit 
was allowed on 28th December 1910 and 
they appliedfor restoration of possession on 
3td March 1911 and got into possession 
on 6th April 1911. The defendant pre- 
ferred second appeal to the Court of the 
Judicial Commissioner and the case was 
remanded for fresh trial on 19th Mareh 
1912. The Suit No. 33 of 1913 in the fresh 
trial was decreed in plaintiffs favour on 
28th February 1913. 


The defendant preferred an appeal (Civil 
Appeal No. 145 of 1913 to the Court of 
Additional District Judge, Akola) and the 
decree was reversed on zoth March 1914. 
The defendant took back  posséssion of 
the. field on 13th May 1914, 

I, The plaintiffs Second 
No. 257 of i914 was dismissed. 

2. Then followed the defendant's appii- 
cations for restitution under section 144; 
CivilProcedure Code as below:— 


| Appeal 


Application Presented Dismissed in de- 
on fault on 
Istapplication 8-8-1916 18-11 1916 
aod ',, 12-12-1916 3101917 
grad, (6-2 1917 ‘This is the ap- . 


plication now 
under comsider- 
ation. | 
3. The present application dated 6th 
February 1917 for the recovery of 
Rs. 1,471 by way of restitution of mesne 
profits has been held by the lower Court to 
je barred under Art. 182 of the Limitution 
ct. 


T 9 # § 


BURSINGH V. DALIP SINGH. 


Dr. H. S. Gour, for the Appellant. 

- Mr. M. R. Bobüe, fox:tne Respondent. 
-JUDGMENT.—-Ihe facts of this case are 
set out in the judgment of the lower 
Appellate Court. The plaintifs sued tue 
defendant in 1909. Tune suit was dismissed 
in 1909. In first appeal the plaintiffs 
were sticcessfulinigio. Tnerewasa second 
appeal and the case was remanded for a 
fresh trial‘on 19th March 1912. Tne First 
Court then decided in favour of the plaint- 
ifs in 1013 but the defendant was success- 
fulinappeal in 1914. Tue plaintifis filed 
a-second appeal but were unsuceesstul in 
1915. j l l 

w At an early stage of tne litigation tue 
plaintuis executed tue decrec in tueirtavour 
and obtained possession ct tue property 
in suit in I9II. ‘he defendant got back 
possession in 1914, ‘Lhe detendant applied 
ier restitution in 1910, ‘Lhe present appli- 
cation, dateu X9tà bebruary 1917, nas peen 
held by tue lower Court to pe barred under 
section “182 of tue Inmitution Act. ln 
first appeal both parties admitted tnat 
limitativng ‘began to run against the de- 
tendant trom 9th Marcu 1912. As tue 
tactsare not disputed tnisis an admission 
on a point oi law. No autuority nas been 
cited betore me tor tne view tuat limitation 
begins to run from tne dute ot an order oi 
remand. I have read tne wurding of sec- 
tion 144,-Civil Procedure Code, carefully. 
that section statcs that the Courts may 
make any Orders including crders for tne 


refund of costs and for tue payment. 0i' 


interest, damages, compensation and mesne 
profits which are properly consequential 
On tne variation or reversal of tne decree. 
it. appears to me tnat,an order placing 
a party in possession may, be properly 
consequential on ai order of remand. But 
an Order awarding mesne profits is not a 
proper conseqüence or an order of remand, 
ii tne question whether the party who has 
been in possession under tne,decree whick 
the order of remand has reversed was right- 
ly in possession or was a trespasseris still 
sub judice, An application for mesne-profits 
would be ,premature; I hold, therefore, 
that the application for mesne profits could 
not havé been made til2otn March I9r4, 
the date on which,;a decree in favour of the 
defendants was, first, passed after remand. 
I agreesivith thé finding of the lower Gourt 
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' that thisapplicatian is governed by Art. 182 


of the Iamitation Act. The application 
is then in time. ‘he decree of tre lower 
Appellate Court is set aside andg that 
Court is directed to come toatresh decision 
in the light of the above remarks. The 
Couitiee paid cn the petition ot ‘appeal 
to this Court will be retunded. Costs in 
this Court will be costs in the application, 

Z. E. Decres set aside, 


; LAHORE HIGH COURT. 
SECOND Civi, Appear, No. 1470 OF 
1920, bi^ 
April 21, 1923. 


' Preseni:—Sir Shaai Lal, KT., Chief Justice, 


aud Mr, justice Lumsden. 
BURSINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
YENSUS 
DALIP SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Custom— Adopiion —-Burden of  proof—Son 
of deceased son's daughier—Jats of Lenii Khurd, 
Hoshiarpur District. 

The burden ot proving the validity of the adop- 
tion of anon-agi ate in the presence of near agnaics 
lies upon the person setting up the adoption. 
[p. 257, col. LJ 

Raila v. Budha, 50 P. R. 1893 (F. B.) followed. 

Among Jats of Lehli Khura in the Hoshiarpur 
District the adeption of the son of a deceased 
son’s daughter in the presence of collaterals is 
not permitted by custom. |p, 257,c0l, i] | 

Appeclagainst the order ot the District 
judge, Hoshiarpur, dated 13th March 
1920, reversing that of the sSub-Judge, 


‘and Class, Hoshiarpur, gated 13st October 


1919. 
Lala fagir Chand, for the Appellants.i, 
Mr. Nanak Chand, for the Respondents. 


JUDGMENT.— On the 14th of September 
1918 one Bur Singh, a Jat ot the village 
Lehli Khurd,in the District ot Hoshiarpur, 
adopted the son ot his deceased son's. 
daughter, Bur Singh has died, and the pre- 
sent suit has been brought by his rever- 
sioners who contest both the facium and 
the validity ot the adoption, "n 

The facium ot the adoption has been 
established, and the question for deter- 
mination is whether the adoption of a 
grand-daughter’s son is valid ‘under the 
Customary Law applying to the ‘parties, 


HARDHAM MAHTO Y, GOKHUL MAHTO. 


Now, .the Full Bench judgment in Ralla 
v. Bydha (rt) enunciates the rule that 
the.burden of proving the validity of the 
adoption of a. non-agnate in the presence 
` of nearagnates lies upon the person setting 
up the.adoption, and it is admitted that 
there is nota singleinstance of the adoption 
ofa grand-daughter's son. The riwaj-i-am 
does not recognize the adoption of any 
cognate except a daughter's son ora sister's 
Son; and weare unable to hold that a son's 
daughter's son stands on the same footing 
as a daughter's son. 

Mr. Faqir Chand for the appellants 
invites our attention to the judgment in Air 
Singh v.Lakhmir Singh (2) which laysdown 
that amoag Parwal Jats of the Amritsar 
District the adoption of a sister’s grand- 
son is valid by custom. The judgment 
does not profess to discuss the question 
but only points out that if a sister’s son 
can be,adopted,. there is no reason why 
a sister's .grand-son, (apparently sister's 
son's son) is not eligible. Now, there are 
two observations which we wish to make 
in connection with this authority. In 
the first place, the learned Judges, who 
decided. the case, were of the opinion that 
a sister's (grand-son was practically on 


the same footing as a sister's son, but we . 


are clear that a daughter's son and a son's 
daughter's son arè, not persons in the 
same po ition. It is well-known that a 
daughter's son is an heir under the Hindu 
Law and also under the Customary Law 
.in the'case of some tribes, but the same 


thing cannot be said with respect to the 
son's daughter's son. In the second place,. 


‘the judgment in Ai Singh’s case (2) has been 
practically superseded by the rule laid 
down by thé Full.Benchin Ralla v. Budha 


I). 

Ite defendant, on whom the onus rested, 
has not adduced any evidence in support 
of the validity of the adoption. The ap- 
peal, therefore, fails and is dismissed with 
costs. 

Z. K. Appeal dismissed, 

(1) 50 P. R. 1893 (F. B). 

(2 120 P. R. 1885... 
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PATNA BIGH COURT, 
SECOND Civ, APPEAL NO, 1419 OF 1922, 
May I, 1923 
Present:-—Justice Sit Jwala Prasad, KY., 
‘and Mr, Justice Ross. 
HARDHAN MARH'TO—APPELLANT 
UEFSUS 


GOKHUL MAHTO-—RESPONDENT. 
Civil Procedure Code { Act V of 1908), O. XL I, 
*. 22— Appeal — Cvoss-objections, scope of. 
The object of r. 22 of O. XLI of the Civil Proce- 
. dure Code is that, when a partial decree is made, 
a party may choose to abide by the decree if he 
15 not, in any way, disturbed by an appeal filed 
by the opposite party, and when the opposite 
party chooses to disturb the decree by filing 
an appeal, the rule gives him an oppórtunity of 
seeking relief against the decree in the same 
way as he could have done if he had originally 
appealed against the decree. [p. 258, cols. 1 & 2.] 
A partition suit was decreed in part and dis- 
inissed in part, Both parties appealed. Plaint- 
iff's appeal was dismissed in toto, and defendant's 
appeal was dismissed subject to a slight modifica- 
tion in the decree of the Trial Court. Defendant 
preferred a second appeal and plaintiff filed cross- 
objections attacking the decree of the Trial Court 
So fat as it was against him: 
Held, that the cross-objections fell within the 
scope of O. XLI, r. 22 of the Civil Procedure Code, 
and plaintiff was not confined to attacking only 


. that portion of the lower Appellate Court's decree 


by which a modification had been made in the 
decree of the Trial Court in favour of the defendant; 
{p. 258, col. 2.] 

Ramji Das v. Ajudhya Prasad, 25 A, 628; A.W. 
N. (1903) 160, distinguished. 

ORDER.—The question is, whether the 
cross-objection filed by the plaintiffs on 
the 28tn February 1923 is out of time, 

Tre plaintiffs brought a cuit for parti- 
tion (Title Suit No. 1606 cf 1920). Tre 
suit was decreed in part, The defendants 
ani tbe plaintiffs both preferred separate 
appeals from the decree passed by the 
F.rst Court, The defendant's appeal wa: 
numbered as Title Appeal No. 77 ‘of 1922 
and the plaintiff's as Title Appeal No, 83 of 
1922. Tae defendant’s appeal was dismissed 
w th costs, except “in regard to thé 1/45th 
share of Bibari,’’ The paintif’s appeal 
was dismissed im toto. -The defendants 


. preferred Second Appeal No. 1419 of 1922 
_from the decree made by the Court below 


in ther Appeal No. 77 of 1922. Notice 
of the appeal was served upon the plaintiffs- 
respondents on 29th January 1923. The 


. plaintifis-respondents filed their cross-ob- 


jection on 28tn February 1923. Under 
r. 22 of O, XLI of tne Code of Civil 


* 
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Procedure the cross-objection of the plaint- 
iffs is within time. 


It is, however, said that the cross-ob- 
jection is actually a Memorandum of Ap- 
peal in so far as it attacks the whole decree, 
ang not only the portion of the decree 
passed by the Courtbelow inthedefendants' 
Appeal No. 77 of 1922, against which the 
defendants-appellants have filed a second 
appealintbis Court, Thedistinctionsought 
to be madeisa nice one, but the decree 
of the Court below in Title Appeal No. 77 
of 1922, against which the appeal has 
been filed by the defengants in this Court, 
has really incorporated the decree of the 
orginal Court in the partition suit except 
“the 45th share of Bihari.” The decree 
of the Original Court was one decree pasted 
in one suit for partition. It was-a decree 
partly in fayour and partly against both 
the parties. Therefore, both the parties 
had a right to prefer separate appeals 
against the same decree in so far as the 
decree was against them, but they had 
also a right to filea cross-objection apainst 
the decree in case the other party hag 
filed an appeal. In other words, when 
a suit is decreed in part, each party is 
entitled to file a cross-objection when an 
appeal is filed by the other party, There- 
fore, the plaintiffs-respondents in the present 
case could file the cross-objection in the 
appeal filed by the defendants in the Court 
below. Ifthey had done so, anc the decree 
against which they have now appealed 
was passed by the lower Appellate Court, 
then, certainly, they had a right to file 
a cross-objection in the appeal filed by 
the defendants opposite party, "Therefore, 
the fact that they had also filed an appeal 
in tne Court below does not deprive trem 
of their right of filing a cross-cbjection 
inthepresent appeal. Rule 22 cf O. XLI 
enables a party to file a cross-objection 
in the nature of an appeal beyond the 
time fixed for filing an appeal provided 
the opposite party has filed an appeal, 
The object of this rule is that, wLen a 
partial dectee is made, a party may chose 
to abide by the decree if he is not in any 
way disturbed by an appeal filed Ly the 
opposite party and when the opposite 
party chooses to disturb the decree by 
filing an appeal the section gives him 
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an opportunity of seeking relief against 
the decree in the same way as he could 
have got if he had originally . appealed 
against the decree. Therefore, I see no 
cifference made in the present case in the 
position of the plaintiffs by the fact trat 
an appeal was also preferred by trem 
against the original decree made partly 
in the favourinthelower Appellate Court. 
The right to file the cross-objection to the 
decree, 1n such circumstances, seems to 
me to be unconditional. The Jaw does 
not impose any condition or restriction 
upon the right to file any cross-objection 
to the decree when tne other side files an 
appeal against tbe same decree, and I 
do not tbink we are permitted to impose 
any restriction upon the rekt conferred 
by the Statute, In this view it would 
appear that the cross-objection cannot 
be treated as an appeal and thts held 
to be out of time. We have not been 
referred to any authority applicable to 
the present case, The case of Ramji Das 
v. Ajndhya Prasad (x) far from supporting 
the contention that the cross-objection 
is out of time, seems by implication to 
support the view that bas been taken by 
us, though the case is not on all fours with 
the present one, 

Tbe learned Vakil on behalf of the ap- 
pedants contends that the objections to 
the decree taken in the memo, of cross- 
objection by the respondents are not stich 
as the respondents could have taken by 
way of an appeal from the decree in ques- 
tion. This is a matter to be considered 
at tne time of hearing the cross-objection, 
At this stage we have no power to reject 
any cross-objection or to direct an amenc- 
ment thereof. All that we have to see 
is whether the cross-objection to the decree 
is within the time fixed by r. 22 of O. XII. 
The cross-objection being witbin time, the 
hearing of it must proceed in the ordinary 
way, 

Z, K, Appeal dismissed 

(x) 25 A. 628; A. W. N. (1603) 160. 
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LAHORE HIGH COURT. 
First Civit, APPEAL No. 3404 OF 1917. 

November 17, 1922. 

Present :—Mzr. Justice LeRossignol and Mr. 
Justice Zafar Ali, 

DIN MUHAMMAD AND OTHERS—DEFÉND- 
ANTS— APPELLANTS 

Versus 

PIR BAKHSH AND OTHERS—PLAINTIETS: 
AND OTHERS-- DEFENDANTS— RESPONDENTS. 

Waki—Takia, nature  of—Common property 
wen Alienation —Partition. 

A takia is a resting place and usually is in the 
keeping of a fagir, and its common features are 
a rough mosque which is generally nothing more 
than a mud or loose masonry prayer platform 
and attached thereto generally a small hut or 
shed for the purposes of the ablutions enforced by 
Islamic tenets before prayers are said. It is 
also a general meeting place for the exchange of 
news and gossip and for smoking tobacco, In 
short, it is the primitive substitute of unsophisti- 
cated and indigent India for a club. [p. 259, col. 2.] 

The presence of the prayer platform or mosque 
and bathroom is due to the frequency of prayer 
enjoined upon Muhammadans by their religious 
law, and even if the ‘akia be not regarded as a 
wakf property it is obviously a common property 
set aside for common enjoyment aud consequently 
not a property which may be usurped withimpunity 
by a few of the persons interested and by them 
diverted to uses which render the original dedica- 
tion impossible. [p. 260, col. r.] 

Property attached to a takia, therefore, is in- 
alienable and impartible except with the consent 
of all the persons interested. [p. 260, col. z.] 

' First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 30th August 10917, 


Sheikh Niaz Muhammad and Sheikh 
Azim Ullah, for the Appellants. 

Mr. Abdul Aziz and Lala Shaukat Rai, 
for the Respondents. 


JUDGMENT.— Prior to 1864 outside tle 
Shahalmi Gate of Lahore City was atakia 
known as the Takia Kasbmirian Khisht 
Faroshan, that is, the resting place of the 
Kashmiri brick-sellers. In 1864 the land 
on which taka stood was taken by tLe 
Municipal Committee for a puble garden 
and the proprietary body of Killa Gujar 
Singh was persuaded to make over the site 
of the takia, now in dispute, in exchange 
for the old takia. Itis not clear whether 
the proprietors of Killa Gujar Singh made 
a gift of tae land now in dispute or received 
Sime payment, but tae land in dispute 
wis mide over to tae Kisamiri brick-sellers, 

eleveaoi won were mantioned by nime 
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in the deed of gift or conveyance. The 
names given in the deed, however, were 
not intended to be an exhaustive list of the 
persons interested in the land, for the gift 
was made not only in favour of those men- 
e by name but in favour of others 
also. 

A iakia is a resting place and usually 
is in the keeping ot a faqir, and its common 
features are a rough mosque which is 
generally nothing more than a mud or loose 
masonry prayer, platform and attached 
thereto generally a small hutor shed forthe 
purposes of the ablutions enforced by 
Islamic tenets before prayers are said. 
It is also a general meeting place for the 
exchange of news and gossip and for smok- 
ing tobacco. In short, it is the primitive 
substitute of unsophisticated and indigent 
India for a club. 

In r902 a suit was brought ou behalf of 
43. persons against eight contesting defend- 
ants for a declaration, among other reliefs, 
that the land now in suit containing huts, 
à mosque, a well, etc., was the joint property 
of the parties. In that suit, which was 
finally decided by this Court, it was deter- 
mined that the present takia had been 
taken in exchange for the old Zakia 
outside the Shahalmi Gate, that it 
was the joint property of the 
Kashmiri brick-sellers of Labore and 
that the gift in 1864 was in favour of 
all those interested in the old takza and not 
merely in favo r of the eleven persons 
whose names were specifically mentioned 
in the deed of gift. Itappears that shortly 
afterthe decision in that casethe defendants, 

who were in actual possession of the takta 
property, proceeded to buy up the shares 
of the successful plaintiffs and to dispose 
of part of tne land, and the present appeal 
arises out of a suit brought by 55 persons 
for a declaration that the #akia in dis- 
pute is inalienable and impartible property 
and that it belongs to allthe Kashmiri 
brick-sellers of Lahore, of which brother- 
hood the plaintiffs alleged that they were 
members. d 

The Trial Court has decreed in favour of 
240utof the 55 plaintiffs, who are connected 


"by blood with the defeadant-brick-sellers 


that they, too, have rights in the iakda, 


"butithas refused to decree that the property 


is im partible and inalienable on the ground 
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that portions of the property have been 
. built upon, some portionshave been alienated 
and tae plaintiffs are too late in claiming 
tneir relief. Both sides appeal, tle plaint- 
iffs contending that a taksa, even ii it be 
not regarded as wagf property, is common 
property set aside for the common en- 
joyment of the whole brotherhood; second- 
ly, that alf Kashmiri brick-sellers ot Lahore 
whether related byblood or not to the de- 
fendants are entitled to an interest in the 
takia ; tae defendants contending that the 
Court below had given ‘too wide inter- 
pretations to the expression ‘families of 
brick-sellers and urgirg that cognates did 
not fall within that expression. 

With regard to the first contention on 
behalf of the plaintiff we are unable to 
agree with the view taken by the Court 
below. Tne lower Court-has failed to ob- 
serve thatthe usurpation of the takta by 
certain of the defendants and the alienation 
of certain portions of it were the immediate 
cause of tais litigation. It is not clear 
that the original owners of this takia were 
united by any bond of close relationship. 
There is no indication that the bonds 
uniting them were other than those of 
country of origin, occupation and residence 
in Lahore. The takia was established and 
used by them as a place of repose and re- 
creation open to all members of the brick- 
selling Kashmiri community resident at 
Lahore. Tne presence of the prayer plat- 
form or mosque and bathroom is due to the 
frequency of prayer enjoined upon Muham- 
madans by tneir religious law, and evenif 
the zakia be not regarded asa wakf property 
itisobviously a common property set aside 
for common enjoyment and consequently 
nota property which may be usurped with 
impunity by a few of the persons interested 
and by them diverted to uses which render 
the Original dedication impossible. kor 
these reasons we hold that the fakia prop- 
erty in dispute is inaltenable and imparti- 
ble except with the consent of all the 
persons interested. | 

With regard to the second point, having 
tegard to tie history of this takta, we see 
no reason to doubt that all sashmiris 
residing in Lahore and plying the trade of 
brick-sellers have an interest in this takta, 
Itistruethatinthe course of the judgment 
of rigid, it was said that that brotherhood 
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had consisted ever since 1864 of a compara- 
tively small number of families and- not 
of a very largely diffused class ; but it does 
not follow that the circumstances will 
always remain the same and, in the absence 
of any indication that the use of the takia 
was originally confined to certain families, 
we think it right to declare that all Kashmiri 
brick-sellers resident in Lahore have an 
interest in this takta. l 

On behalf of the defendants a prelim: 
inary point was raised that during tlhe 
trial in the Court below four defendants, 
namely, No. 4 Dasandhi, No. 20 Musam- 
mal Gaulam Sakina, No. x8 Musammat 
Jiwan and No, 27 Jamal, had died and that 
no application to bring their representa - 
tives on to the record was made within tie 
statutory period. Consequently, the suit 
had abated against tiem and in tseir 
absence could not proceed against tie re- 
maining defendants alone. In our opinion, 
this objection does not deserve success. 
Tre number of tne defendants to tie suit 
Was numeroas; they lived ir a large town 
like Iahore and their comings and goings 
could not be readily checked by the plaint- 
iffs. Moreover, these defendants were de- 
fended by Counsel and their Counsel did 
not bring to the notice cf tie Court aud 
consequently to the notice of the plaintiffs . 
the fact cf &heir demise. Consequertly, 
the failure of the plaintiffs to bring tiir 
representatives on to the record in time 
was excusable. The object of the. law 
is to penalise neglect and'no party should 
be brought on to tne record ata period later 
than tiat prescribed by Statute ifthe party 
responsible could by the exercise of ordiniry 
cite have taken the necessary step in time. 
For tie reasons above set forth, neglect 
cinnot be imputed to the plaintiffs. More- 
over, of the four defendants above-men- 
tioned tree, it is established by evidence, 
were no longer interested in tne case having 
parted with theirrights before their death, 
while the fourt), Jamal hadalready admittéd 
the claim of the plaintiffs. 

Te only otiier point raised-on beialf of 
tae defendants was that only the parties 
to the suit of 19o2 and their descendants 
were interested in this zakia and that the 
lower Court had gone wrong iu decreeing 


in favour of the cognates of ‘the plaintiffs ; 
"but, for tne reasonsalready given, we reject 
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this contention and hold that all Kashmiri 
brick-sellers resident in Lahore have an 
interest in the takia. 

Forthesereasons we dismiss the defend- 
ants’ appeal and accepting the appeal of 
the plaintiffs grant them the relief prayed 
for with the exception of the prayer for 
damages which was rot pressed before us. 
"Ihe plaintiffs shall have their costs througl.- 
out. . 
Defentants' appeal dismissed. 


Z.K, Plaintiffs’ appeal accepted, 


SIND JUDICIAL COMMISSIONER’S 
COURT.. 
ORIGINAL CIVIL.  . 
JUDICIAL MISCELLANEOUS NO. 469 OF 1921. 
March 22, 10922. 
Present -—Mr. Aston, A. J. C. 
MEss?*s. A. RAMJIBHAI & Co.— 
PLAINTIFFS 
; versus 
Méssrs. VUSIFALI MAHOMEDALLI 
ANTRIA AND BROS—DEFENDANTS. . 
Arbitration Act is X of 1899), s. 8— Nomination, 
when complete— Right to nominate when exhausted 
— Nomination “ without prejudice", whether nomi- 
nalion Arbitrators nominated willing to att—— 
Subsequent nomination, validity of. 
` The nomination or appoinsment of an arbitra- 
tor is complete when a party has communicated 
it in clear and unequivocal language in wr ting 


to the other or when a third person has com-- 


municated it to the parties in the manner intend- 
ed by the parties to the agreement and author ty 
is ipso facto conferred on the arbitrator to ar- 
bitrate. [p. 262, col. 2.] 

. Tew v. Harris, (1848) xx. Q. B. 7; x7 L. J. Q. 
B. x; 11 Jur. 947; 116 E. R. 376; 75 R. R. 270 and 
Thomas v. Fredricks, (1847) 10 Q. B. 775; 16 L. J. 
Q. B. 393;11 Jur. 942; 74 R. R. 502; 116 B. R. 294, 
referred: to. 

. Shamdas Teumal wv. Khimanmal Chandumal, 
29 Ind. Cas 602;.8 S. L. R. 302 at p. 305, not 
followed. ' 

If a valid nom nation has been made and the 

arbitrator' refuses to act, the right of the party 
or a third person to nominate ot appoint another 


arbitrator is exhausted and section 8 of the 


Arbitration Act comes into force. (p. 262, col. 2.] 

It is only when the word "appoint" is intended 
by partes to mean the appointment of an arbi- 
trator who is willing to act or the appointment 
is made “subject to acceptance” that the patty 
or the person appointing has the tight to appoint 
another arbitrator, if the arbitrator refuses to 
a but not otherwise, _{p. 262, col 2j p. 263, col, 
I. 


 Reynold v. Gray, (1698) 1 Salk. 70; or E. R. 64 
and Ringland v. Teuna (T03) 33 L. J. C. P. 25 
15 C. B. (N. s.) 173; 9 L. T. 479; 12 W. R. 168; 1o 
Jur. (N. s.) 48; 337 R. R. 455; 143 E. R. 749, 
referred to. 

A nomination without prejudice’ is to be 
regatded as an evasion of the right or duty of a 
party to name an arbitrator. It is not a communi- 
cation in clear and unequivocal terms of an arbi- 
trator’s name. [p. 263, col. 2.) 

When arbitrators have been nominated 
the signature of a party to a reference is im- 
material. {p. 263, col. 2.] 

When arbitrators have been nominated and 
they are willing to act, any subsequent nomina- 
tion of a third person as an arbitrator is a nullity 
and the arbitrators previously nominated are 
competent to act. [p. 263, col. 2.] 


Mr. Dingomal Narainsing, for Respondent 


Mr. Tahilram Manivam, for Respond- 
ents 11, 

JUDGMENT —Under an indent, dated 
I^th June 1920, which contained an arbitra- 
tion clause, Messrs. Yusifali Mahomedalli, 
the buyers, contracted to purchase 20,000 
American Galvanised Pipes from Messrs. 
A. Ramjibhai and Co., the sellers, of July, 
August, September shipment. 

On 20th January 1921 the sellers wrote 
that ro,000 feet had been shipped per 
SS, CIO Benares and on 31st January 
they wrote that the steamship had arrived. 
The buyers replied that since the goods 
were shipped late they corld not take up 
the same. 

On x3th May the scllars requested the 
buyers to name their arbitrator within three 
days informing them at the same time 
that they were appointing Mr. Brachi. 

The buyers replied on 16th May, ““ We 
hereby appoint Mr. R. H. Martin to act 
as arbitrator in our behalf’’ tke letter, 
however, was headed '' without prejudice." 

The sellers took exception to the words 
“J ithout prejudice” and reminded the 
buyers that European merchants only could 
be appointed as arbitrators. | 

On tke r5th May, the buyers replied 
stating they Ead appointed Mr. H. S. Hough- 
ton:to act es an arbitrator in their behalf, 
reserving their right to take the matter 
to a Court of Law, and stating that they 
did not keep themselves by his decision as 
final. On tke 25th May the sellers forward- 
ed a reference bearing the same date, w] ich 
they had signed, appointing Mes$rs. Hough- 
ton and. Brachi: as arbitrators. 

The buyets returned the reference un- 
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signed on 3rd June saying they were appear- 
ing without prejudice. 

On 29th June the sellers nominated 

Mr. G. Van Amerongen as the arbitrator 
on the buyers’ behalf. But on 6th July, 
they again wrote to inform the buyers that 
Mr. G. Van Amerongen was very busy 
with the arbitrations of his own office and 
they were, therefore, proceeding with tle 
arbitration of Mr. H.S. Houghton on tte 
buyers’ behalf. 
. On the 27th July 1921 Messrs. Houghton 
aud Brachias arbitrators made an award 
based on the reference dated 26th May 
1921, which the buyers had refused to sign. 
` It is contended for the buyers that their 
nomination of Mr. Houghton did not 
confer any authority on him to act. That 
his appointment was not complete since the 
reference was not signed by the buyers. 
That if any authority was conferred on him 
it was cancelled by mutual consent and last- 
ly that the award was bad because tte arbi- 
trators failed to decide the question whetker 
the contract did not stand cancelled on 
account of non-compliance with clause ro 
of the indent. 

Reliance was placed during the argu- 
ment on a passage in the judgment of 
Crouch, A. J. C., in Shamdas Tewmal v. 
Khimawnal Chandumal (x), which is as 
follows :— 

“A reference to arbitration consists of 
two essential elements: there is, firstly, the 
appointment of the arbitrator the conferring 
on a certain person authority to give a 
quasi judicial decision on certain matters 
in dispute andthere is, secondly, an agree- 
ment of the parties to accept such decision 
as final. Now the appointment of a certain 
person as arbitrator is not complete until 
such person has accepted the reference 
and consented to act. Until such acceptance, 

there is nothing more.than an agreement 
' to refer to him and there can be no ques- 
tion of revoking or cancelling his authority 
for he possesses none.” 

With great respect, I find it difficult 
to follow the principle above set forth as 
one of universal application. In all 
arbitrations, no doubt, there is the element 
of an agreement to submit present or future 
differences to arbitration, whether an arbi- 


(1) 29 Iud, Cas. 602), 8 S. Ij Ri 302 at p. 305; 


trator is named or not. There is also the 
element of the nomination or appointment 
of the arbitrator, whicl. may either coincide 
with, or succeed the agreement to reler, 
The nomination or appoiutment, in the 
words, may be part of the agreement to 
refer, or there may bean agreement to refer 
in which provision is made for the subsequent 
nomination of the arbitrator or arbitrators. 
by one or by both of the parties (as in the 
present case)or by a third person. In the 
latter event, the subsequent nomination 
or appointment is not a separate agreement 
between tLe parties, nor is it in its true 
aspect an Offer proceeding from one or 
both of the parties or from the third person 
to the arbitrator which can only take effect, 
as in the case of contracts on acceptance, 
The nomination or appointment is an act 
for which provision has been made in the 
prior agreement between tke parties. And 
when that act is performed when one of 
the parties has communicated his nomina- 
tion orappointment in clear and unequivo- 
cal language in writing to the other, or 
when the third person has communicated 
it to the parties in the manner intended 
by the parties to the agreement the nomina- 
tionor appointment is completed: see Russell, 
roth Edition, page 116, Tewv. Harris (2) 
and Thomas v. Fredricks (3), and autt ority 
is 4pso facto conferred on the arbitrator 
to arbitrate. : 
If he refuses to act, and the submission 
does not show that it was intended that the 
vacancy should not be supplied, provision 
is madeinsection 8of the Indian Arbitration 
Act, 1899, for the appointment of another 
arbitrator but the right of a party or of the 
third person to nominate of appoint an- 
other arbitrator is exhausted. 
The parties, however, in the submission 
01 agreement to refer, may in certain cases, 
when providing for a subsequent appoint- 
ment, intend by the word "appoint" the 
appointment of an arbitrator, who is 
willing to act, or the party orthird person 
appointing may expressly appoint, ''sub- 
ject to acceptance.” In such cases, it 
seems to me the party or person S ea 
ing has the right to appoint another arbitia- 
MEM 
(2) (1848) 11 Q. B. 7; 17 L. J. Q. Br 1r? rr 
Jur. 947; 116 E. R, 376; 75 R. R. 270. 


(3) (1847) 10 Q. B. 775 16 L. J. Q. B. 39gt 
tr Jur, 942; 74 R. R. 502; 116 H.R, 294. 
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tor, if-thearbitrator fefuses to act, but not 
otherwise.See Reynold v. Gray (4), Ringland 
v. Lowndes (5), Russell, page 12. And theac- 
ceptance of the appointment by the arbitra- 
tor completes the sppointment not in the 
sense, that it is the acceptance of an offer, 
but in the sense that it is the fulfilment 
of a condition precedent. Mr. Russell in 
his work on Arbitration draws a distinction 
between the words “ nominate” and "ap- 
point,” suggesting that in cases of “ nomi- 
nation" the powers of a third person ate 
exhausted, when the nomination is made, 
but that when the word "appointment ” 
is used, one of two consequences must 
result, the parties may either have intended 
an appointment satisfied by the nomina- 
tion of an arbitrator, in which case the 
powers of appointment are «xhausted when 
the nomination is made, or they may have 
intended the appointment of an arbitra- 
tor willing to act, in which case the person 
who appointed would have the right to 
appoint another arbitrator, if the arbitra- 
torrefused to act(see Russell, xoth Edition, 
page 121). 

I can see no valid reason why the parties 
might not, in certain cases,also intend by 
the word “nominate” the nomination of 
an arbitrator willing to act; and this was 
apparently taken for granted in the case 
of In ve Wilson | qnd Eastern 
Counttes Navigation Co, (6), where the point 
was not argued. But it is clear, that the 
question, whether a party can appoint 
again, is nota question of law, buta question 
of fact depending for its answer on the 
intention of the parties to the submission, 
and on the manner in which the power 
of appointment has been exercised, 

In the agreemert with which we are at 
present concerned the word used in the 
Clause relating to the appointment of arbi- 
trators was "name" and the clause provided 
that in the event of the purchaser failing 
to name an arbitrator within three days 
after being requested to do so by the vendors 
the dispute was to be referred to two 
arbitrators named by the vendors whose 
decision was to be final, 


(4) Dos I Salk; 70; ox E. R, 64. 
(5) (1863) 33 L. J.C. P. 25; 15 C. B. (N. 8) 
173; 9 L. T. 479; 12 W. R. 168; 10 Jur (N. S.) 48; 


^N cre um e Is J, Q: B. 23716 
39 . B. 815 6r Ls J, Q: B. 2371 
L. T. 845. : 


The vendors on the x3th May in accord» 
ance with this clause requested the purchaser 
to let them have the name of his arbitrator 
within three days. The purchaser in reply 
named Mr. R. H. Martin but headed the 
letter “ without prejudice." Iam of opi- 
nion that the vendors rightly regarded a 
nomination ‘‘without prejudice” as an 
evasion of the right or duty of the purchaser 
to name an arbitrator. It would hardly 
be considered a communication in clear 
and unequivocal terms of the arbitrators’ 
name. e same remark applies with even 
greater intensity to the purchaser's letter 
dated 18th May in which he purpoited to 
appoint Mr. H. J. Houghton as arbitratcr 
stating at the same time that he reserved 
the right to take the matter to a Court 
of law, and did not keep himself bound 
to the decision of the arbitrator as final. 
The result was that the vendors under 
clause 8 had the right of naming two arbitra- 
‘tors. Onthe 26th May the vendors signed 
a document headed “‘ Reference", on an 
8-annas stamped paper appointing Mr. 
IL. Brachi and Mr. H. S. Houghton to act 
as arbitrators. Theintention of the vendors 
was that the document should be signed 
by themselves and the purchaser as well 
but the latter declined to sign it saying 
he was appearing ‘‘ without prejudice". 
The refusal of the purchaser to sign, it 
seems to me, was immaterial, for the docu- 
ment itself constituted a valid appointment 
of the twoarbitrators under the agreement 
and the signature of the purchaser was 


. unnecessary. The vendors having nomi- 


nated two arbitrators and the arbitrators 
not having refused to act, I am of opinion, 
that the subsequent nomination of Mr. 
G. Van Amerongen was a mere nullity. 
Both Mr. Houghton and Mr. Brachi subse- 
quently signified their willingness to act 
and these gentlemen, in my opinion, were 
the duly appointed arbitrators. 

With regard to the last objection, the 
award of the arbitrators, as in the case of 
Jivraj Baloo Spinning & Weaving Co., Lid. 
v. Champsey Bhara & Co. (7), imports by 


reference the contract between the parties ° 


the correspondence and the reference, and I 
think that when tue award is considered in 


(7) 53 Ind: Cas. 799; 44 B. 780; 21 Bom. I; 
+ I037; - 
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the light of these documents there is an 
error of law patent on the face of it. 

For it is-clear that the purchaser relied 
on clause 10 of the contract which was as 
fodlows:— . | | |. ot 

10. Should the goods not be shipped ai the 
expiration of the time stipulated or should 
44 be foreseen that the goods cannot be shipped 
within. the time stipulated ihe purchaser 
must upon notice t0 esther effect being given 
him by the vendors declare in WG whether 
hets prepared to renew the coniracd tn. respect 
of such goods with extension of time for ship- 
ment otherwise the contract in respect thereof 
is io be considered as cancelled. But no 
goods to be Hable to be cancelled unless the 
stipulated time has been exceeded by more 
than 15 daya, p ! 


While the vendor relied on clause 6. 


6. The goods to be examined and wetgh-. 


ment to be made by the purchaser within 
three days from the date of landing the same 
and no complaint whatever from the pur- 
chaser after ihe satd time will be admitted 
by the vendors, and under ns ctremmstances 


wil any claim be allowed by the vendors 


regarding goods that have left Karache. 
The shipment contracted for was July, 
August, September 1920. It was not 
until 20th January 19271 that the vendors 
wrote to inform the purchaser that the. 
ra,000 feet had been shipped, and the 
steamet containing the shipment arrived 
on 31st January, but no notice admitted- 
ly was, sent by the vendor under clause 10 
of the contract. On the r2th February, 


the vendors wrote saying they would give ` 


the purchaser one more chance of fixing 
the exchange for the goods before tbe 
roth, the last date of the draft failing which 
they would retire it on their account. The 
purchaser replied on 21st February, that the 
goods were late-shipped. and that, he could 
not take up the same. The vendor replied 
that the arrival notice had been serit on 
21st January and that the purchaser ought 
to have written immediately on receipt 
of the invoice. =, sg te 

“The purchaser subsequently replied that 
. wben be came to know after enquiring 
that the goods are late;shipped he wrote 
on2ist February, that the contract should be 
considered as cancelled. On, 20th May 
- the vendors wrote a letter containing ‘the 

following ;— 


Further, after consulting our legal 
advisers we find that clause 10 of the con- 
tract only refers to and has connection 
with the merchandise whtch ts not yet shipped 
but has absolutely no concern and does not. 
at all apply to goods which are shipped 
and have already arrived as in tke present 
case. According to the customary import- 
ing business conditions it is understood 
and wé can also “produce documentary 
evidence which will go to prove that you 
ought to have notified us;in other words 
stated your refusal of the goods within 
three days from receipt of our notice, failing 
which the shipment is binding on you and 
since you have failed to do so, you are 
in to accepi the shipment, which please 
note." 

It seems to me obvious that a glance at 
the indent itself shows that the contentions 
of the vendors were quite untenable. 

Clause ro expressly says “should the 
goods not be shipped at the expiration 
of the time stipulated," it seems to me 
absurd to suggest as impliedly süggested 
in the letter just referred to that these 


. words refer to goods which are nct shipped 


at all and do not apply to goods which are 
AIDS and have arrived, though: shipped 
ate. 

The clause lays down the procedure 
to be followed “when goods are late’ shipped 
and provides that when that procedure 
is followed in the absence of a declaration 
on the part of the purchaser that he is 
prepared to renew the contract with exten- 
sion of time for shipment, the’ contract 
is to be deemed cancelled. 

It'seems to me, a forttori, that the vendor 
cannot insist on the purchaser taking 
delivery, when he has neglected to carry 
out the procedure referred to in clause ro, 
and has himself committed a breach of the 
contract by late shipment. 

Evidence of custom could not contradict 
the express terms of the contract: It'has 
been” frequently held that shipment in 
mercantile contracts is of the esserice of 
the contract. Clause 6 of the: contract 
appears to me to relate to the examina- 
tion and weighing of goods and not to cases 
when the vendor has committed a breach 
through late shipment. 

. Te arbitrators did not expressly answer 
the specific question referred to in the 


*. 
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document dated 26th May called ‘Refer 
ence" and in so far as they impliedly 
answered it they appear to me to have 
committed an error of law patent on the 
face of the award in that they awarded 
a sum of Rs. 1,305-6-0 to the party who is 
guilty of the breach as in ftvraj Baloo 
Spinning & Weaving Co., Lid. v. Champsey 
Bhara & Co. (7). 

Tnis objection, therefore, is allowed and 


the application dismissed with costs. 


=. 


Application dismissed. 
P, B. A. 


anii" Ens TENEH 


|. BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No.683 oF 1921. 
September 22, 1922.’ 
Present:—Sir Lallubbai Shah, Kr., Acting 
Chief Justice, and Mr, Justice Crump. 
. NARU HARI GUJAR-—PLATNTIFE— 
APPELLANT 
VErSUS 


> 


TAI DEVJI—DEFENDANT—RESPONDENT,* 
Hindu Law—Widow—Survrender, validity of—. 


Re-conveyance io widow, effect of. 


To vaidate a surrender by a Hindu widow of 


her husband's estate in favour ofthe next heir 
two conditions must be fulfilled, first, the surrender 
must be total and not partial, and, secondly, the 
surrender must be'a bona fide surrender, not a 
device to divide the estate with the reversionet: 

Rangasami Goundan v. Nachiappa Gownden, 
50 Ind. Cas. 498; 46 I. A. 72; 21 Bom. L. R. 640; 
36 M. L. J. 493; 17 A. L. J. 536 29 C. L. T. 5391 
23 C. W. N. 777; (1919) M. W. N. 262; 42 M. 523; 
26 M.L.T.5; 10 L. W. 105 (P. C.) and Sureshwar 
Misscr v. M aheshyani M isvain, 57 Ind. Cas. 325; 
47 I. A. 233; (1920) M. W. N. 472; 39 M.L. J. 
161; 28 M. L. T. 154; 2 U. P. L. R. (P. C.) 128; 
r2 L. W. 461; x8 A. L. J. 1069; 25 C. W. N. 194; 
48 C. roo (P. CJ, followed. : 

Hem Chunder Sanyal v. Sarnamoyi Debi, 22 Cy 
354; I1 Ind.- Dec. (N. 8.) 238, Challa Subbiah 
Sastri v. Palury Paltabhiramayya, 31 M. 446 at 
p. 451, and Rangappa Naik v. Kami Naik, 
31 M. 366; 18M. L. J. 309; 3 M. L. T. 355 (E. B), 
referred to. 

A Hindu widow surrendered the whole of her 
estate’ in favour of her daughtér by means of 
a registered. deed of gift. Nearly two years after, 
the daughter conveyed the whole estate absolutely 
to the widow: -` 

Held, (1) that'the conveyance by the widow 
in favour of the daughter amounted to a. vald 
RE ir favour of ‘the ‘latter; [p. 266, 
GO, 2, SS = ` i 
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(2) that the re-conveyance by the daughter 
in favour of the widow could not be regarded as 
part of the same transaction and operatedto con- 
vey an absolute estate to the widow, and not mere- 
ly the estate of a widow which was originally vested 
in her. [p. 267, col. r.] 

Second appeal fiom a decision of tke 
Assistant Judge, Satara, in Appeal No. 
242 of 1920, reversing the decree passed 
by the Subordinate Judge at Satara, in 
Civil Suit No. 928 of 1919. 

Mr, D. R. Manertkar, for the Appellant, 

Mr, K. N. Koyajee, for the Respondent, 

JUDGMENT.—The facts which have 
given rise to this appeal are few and simple, 
One Gopal was tbe owner of the property 
in suit. He died leavirg a widow named 
Venai and a daughter named Vithai, He 
also left a nephew. In March i9xr, the 
widow conveyed the whole of her estate 
by way of-gift to her dcughter by a regis 
tered deed. The daughter conveyed the 
whole estate abso'utely to tte widow on 
December 14, 1912. ‘The daughter Vitl ai 
died in 1915 leaving a daughter Tai, who 
isthe present defencant. Venai, the widow, 
gifted away the lands now in suit to her 
grand-daughter, the defendant, on the 6th 
April 1916, The plaintiff, wkoistre nephew 
of ‘Gopal, c'aims tkese lands as a rever- 
sioner, Venai died in November 1918, 
and the plaintiff filed this suit in April 
10919 to recover the ands as a reversioner, 
The defence of the dcfencant was tl at tke 
widow Vengi completely and effectively 
surrendered ber whole estate to the next 
reversioner, her daughter, in March 1911, 
that when tbe daughter Vithai conveyed 
back the lands in December 1912 to her, 
the widow got an absolute estate, and tat, 
therefore, tbe gift of the lands in suit by 
ber in rgrgin favour of her grand-Caughter 
was valid, and not Lable to be questioned 
by the reversioner as an alienation made by 
the widow. 


The Trial Court decided in favour of the 
plaintiff holding that the result of the two 
transactions of March 1011 and December 
10912, was that there was no surrender of 
tbe widow's estate, and that in effect the, 
widow continued to holt the widow's 
estate at the date of the gift in favour of the 
present defendant, She was, tbetefore, beld 
to be- incompetent. to convey-any interest 
beyond ber lifetime, as there was no Sug - 


Wb o mn 
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gestion of any legal necessity in the . case. 
Accordingly, a decree was passed in favour 
of the reversioner, 

In appeal, the learned Assistant Judge 
declined to treat the two transactions of 
1911 and 1912 as part of one and the same 
transaction. He treated the transaction 
of Match 1911 onits own metits, and came 
to the conclusion that thereby Venai 
effectively surrendered the widow's estate 
in favour of her daughter the then next 
reversioner, and that she got back in 1912, 
not the ofiginal widow’s estate, but a 
complete and absolute ownersbip over tre 
lands which was vested in the daughter 
atthat date. He was, therefore, cf opinion 
that the gift of the lands in suit to the 
grand-daughter in 1916 by tbe widow was 
valid, and the reversioner had no right to 
challenge it, The suit was' accordingly 
dismissed. 

In the appeal before us it is contended 
that the transaction of 191r should not be 
accepted as an effective surrender of tke 
widow's estate in favour of the next re- 
versioner, and that tbe second transaction 
of 1912, whereby the datighter conveyed 
back tke properties to her mother, 
should be treated as evidence of the fact 
that the original gift infavour of the daugL- 
ter was not intended to be an unconditional 
surrender of the estate, It is also pointed 
out, in view of the reeital in the deed of 
1912, that the sanction of the Collector in 
respect of some lands was believed to be 
necessary to give effect to the first convey- 
ance, and that as that sanction was not 
obtained, the surrender evidenced by tke 
first document could not be accepted. as 
valid, In-support of this contention refer- 
ence has been made to the decisions in Hem 
Chunder Sanyal v. Sarnamoyi Debi (x), 
Challa Subblah Sastri v. Palury Pattabhi- 
ramayya (2) and Rangappa Nath v. Kamti 
Natk (3). l 

It is needless, however, to examine 
those decisions in detail in view ofthe 
pronouncements of their Lordships of the 
Privy Council in Rangasami Gounden v, 


1) 2e C. 3541 11 Ind, Dec. (N. 8.) 238. 


2) 31 M. 446 at p. 451. 
(3) 31 M. 366; 18 M; L, J: 3091 3 M; L. T; 355 
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Nachiappa Gounden (4) and in Sureshwar 
Misser v, Mabesirant Misrain (5). The 
following observations in Sureshwar Misser 
v. Maheshrant Misrain (5) are pettinent 
to the point inthe present case :-— 

“ Now there are two conditions as there 
laid down which must be fu'filled to make 
a surrender by tbe widow, with consent 
of the next heir (necessity being cut of 
the question), valid. ‘ke first istlat tte 
surrender must be total, not partial, Tre 
Second is that tke surrender, in tke waras 
of Ra ngasa mi Gounden's case (4), ‘ must be 
a bona fide surrender, nota device to divide 
the estate wth the reversioner.’”’ 

Applying these two tests to the present 
case, it seems to us clear that, in March 
1011, tbe widow surrendered ker whole 
estate in favour of the next reversioner, 
It is admitted that tke Jands and the house . 
referred to in that document constituted 
tbe whole of her estate, It is not suggest- 
ed tlat the surrender was partial, ‘Tle 
second condition tlat it must be a bona 
fide surrender not a device to divide tre 
estate with the reversioner also is fulfilled. 
It cannot be suggested in the precent care 
that in r9rr, when the widow was in bad 
healtb, and her widowed daughtcr was 
staying with rer, it was intended to be 
merely a device to divide the estate with 
the reversioner, | 

The question of transfer of possession 
does not present any difficulty to our mind; 
because the widow and tke daughter both 
lived together, and such transfer cf posses- 
sion, as was possible and necessary- under 
the circumstances was effected. It seems 
to us that, looking to the transacticn of 
1011 alone for the moment, it was un- 
doubtedly a good surrender. 

It is argued, however, tat tle transac- 
tion of December 1912 must be taken 
as part of tke same trantacticn, and tlat 
when the land was conveyed back fo the 


(4) 50 Ind. Cas. 498; 46 I. A. 72; 21 Bom. L: 
R. 640; 36 M. L. J. 4931 17 A. L. J. 5361 29 C. L. 
J. 539; 23 C. W. N. 7775; (1919) M. W. N, 262 
42 M. 523; 26 M. L. T. 5; 10 L, W. 105 (P. C}. 

(5) 57 Ind. Cas. 325: 47 I. A. 2333 (1920) M. 
W.N.472; 39 M. L. J. 1615; 28 M. L. T. 154; 2 U. 
P.L.R.(P.C.) 128; 12 L. W. 461; 38 A.L. J. 1069; . 
25 C, W: N, 1941 48 C, 100 (P. C); 
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widow, it was the original widow's estate 
that was restored, and not that the lands 
were conveyed back to her absolutely as 
cwned by the daughter at tbe time, We 
are not at all sure whether the wicow's 
estat» once cffectively surrendered could be 
re-cteated. But that is not so much tke 
question raised by the appellant. Wlat 
we are asked to hold by tbe ap- 
pellant is that the intention of the 
patties must be gathered from tte 
recitals in the. second document 
which would show that the first transfer 
was invalid. We do not think, Eowevcr, 
tktat a document executcd nearjy a year 
and nine mcnths after cculd be trcatcd as 
part of the same trancacticn, anc the recta 
in the document as to tte absence cf tke 
Collector's sanction cannot be relicd upon 
as proving either the necessity fer such 
sanction, or the tenure of tre Jand conveyed 
by the widow to ber daughter. Under 
these circumstances, tke second dccument 


cannot be read in the sense in which it is . 


argued on behalf of the appellant it sred 
be read by the Court, and it seems to us 
that the lower Appellate Court was rgłi 
in treating the document as a later and 
independent transaction conveying ile es- 
tate, which it does purpert to convey, 
namely, the absolute interest cf ire daug] ter 
inthe lands. If that position is accepted, 
it follows necessarily trat tke gilt by Venai 
in favour of ber granc-canghter in 1916 
was perfectly valid, and not Table to Te 
challenged by tke pres:nt plaintiff. “We 
therefore, affirm tke decisicn of the Icwer 
Appe ate Court and dismiss the appcal 
with costs, 


Z, K, 


Appeal dismissed, 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL No. 3150 OF 1918. 

November 11, 1922. 

Present :-—Mr. Justice LeRossignol and 
Mr. Justice Zafar Ali. 

Musammat HAJRA BIBI AND ANOTHER— 
DEFENDANTS— APPELLANTS S 

Versus 
Musammat JANAT BIBI AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Custom Succession —Qureshis of Multan City 
—Daughliess, exclusicn of, fscon succession 10 agtt- 
cultural lard. 

There is no special custcm among Qureshis 
of Multen City whkerely carghteis, while taking 
their share in vilen immovectle picpeily in ile 
presence of scns acccidirg io Muhammadan Lew 
are excluded frcm successicn to agricultural Jerd 


Second appeal from a decree of the 
District Judge, Multan, dated tte 26th 
July 1918, modifying that of the Subordi- 
nate Judge, Fitst Class, Multan, dated the 
28th March r9r7. 


Mr. Nanak Chand, for the Appellants. 
Mr. B. D. Kureshi, for the Respondents. 


JUDGMENT.— The only questicn before 
us fcr determination in this second appeal 
is whether the evidence on the record 
is sufficient to establish the special custom 
set up by tke plaintiffs according to which 
daughters in the family of the parties do 
not succeed to agricultural land in the 
ptesence of sons, though as regards urban 
immoveable propetty they take tkeir share 
according to Muhammadan Law. 

The parties are Qureshis of Multan City. 
The last male-owner, whose property is 
the subject-matter of dispute, was Abdul 
Aziz. On the deatk of Wali Muhammad, 
fatherof Abdul Aziz, his urban immoveable 
property was divided among his daughters 
and son Abdul Aziz according to. Muham- 
madan Law, but the whole of his agricul- 
tural land was mutated in the name of 
Abdul Aziz who was at that time a little 
child and was still a minor when he died 
nine years later. His full sisters Musam- 
mat Hajra Bibi and Musammat Aisha 
Bibi asserted that though the entire agri- 
cultural land was mutated in the name 
ef the minor; they had been receiving their 
share of the produce of the land and were 
owners of one-half share therein. The plaint- 
iffs, who are male collaterals of Abdul Aziz, 
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urged, on the other hand, that according to 
the special family custom Abdul Aziz alone 
succeeded to his father’s agricultural land 
and that, therefore, they as residuaries were 
entitled to get one-third of the entire land 
which had descended to Abdul Aziz from 


one-haltof it. Thus the plaintiffs’ case is that 
they follow Muhammadan Law in respect cf 
urban immoveable property and that they 
themselves'are entitled according to Muham- 
madan Law to one-third of the property 
of the deceased whilst his full sisters would 
get the other two-thirds. In this way 
they themselves aCcept the Muhammadan 
Law in respect of urban immoveable prop- 
erty and claim one-third of the property 
of the’ deceased as residuarles according 
to that vety law and allow two-thirds of it 
to hissisters but they renounce that personal 
law and set up 3 special self-contradictory 
rule of custom by urging that the ladies 
who Can inherit agricultural land as sisters, 
cannot inherit the same as daughters. 


Tf there had prevailed a rule of custom 


‘ving daughters of theirsharesin agricul- 
ne E should bave expected it to 
apply with greater vigour to sisters, because 
the general custom is more unfavcurable tc 
sisters than -to daughters. 

Besides this aspect of the case there is 
the fact that plaintiffs’ family occupation 


MULLAH S ud WAR œ. 


(2) (3) 
piranditta Fateh Muhammad: 
(daughter) (daughter and four sons) 
s ud 
Qe 
Ghulam Mustafa 
(widow) 
Wali Muhammad 


4 


Abdul Aziz, "NM 
died-a minor whose property is in dispute. 
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Wali Muhammad and not to one-third of- 


Qazi Ghulam Hasan 


Hassan Bakhsh 
(plaintiff). 


- [1923 


is that of a priest as indicated by tLe fact 
that their ancestor Allah Yar is describcd 
as Mulah Allah kar, Wali Muhammad, 
father of tbe deceased minor, was known 
as Qezt Wali Muhammad; G.. ulam Hassan, 
father of two of the'plaintiffs and one of ‘tle 
plaintiffs: himself, t.e., Muhammad Hdyat, 
bore’the designation of Qazi. As Mullahs 
or'Qaz's it is a function of these people to 
preech Islamic doctrines, and to impress. 
upon their followers that none of Islamic 
rules including tLose of inkeritance cem Le 
infringed. It is, therefore, not likely that 
they should ever have had’ tke courage'to 
declare previously ttat they had adopted ` 
the alleged custom in contravention of tLe 
Islamic law of inberitance. Tlis explains - 
why Qazi Muhammad Hayat, plaintiff, 
who died later on, accepted before tle 
Trial Court the defendants’ proposal tret 
plaintiffs should get their share according 
to Muhammadan Law from the deceased’s 
minors self-acquired property as well as 
from all that property wkich ‘could devolve 
upon him according to Muhammadan Law. 

In the light of these preliminary obsérva- 
tions wé proceed to consider and weigli 
the instances cited in supportof the aHeged 
special ctistom: These instances may cóh- 
veniently be stated by a reference to'the 
pedigree-table of the parties which is-'ds 
below :—- l 


- 


< | 
Karim Bakhsh (5). - 

Qadir Bakhsh 
(daughter) 





Ghulam Qadir 
(plaintiff). 


| 
D | 


= a bibulah  . (6 (8) 
-- Mah na ianea Bakhsh Mahmud Imam Bakhsh Qazi aa Bakbsh 
sce 2d ilahi Bakhsh (widow) (daughter) (widow) (daughter) 
Maughter) (plaintiff): Nasir-ud- Lin 
Mohkam Din Imam Din (plaintiff), 
- Ajaulla (plaintiff) (plaintiff). 
‘(died childless). | | 
Qazi Muhammad Hayat Allah Bakhsh 


(plaintif who died) 


(plaints); 
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(Note.—]In the above pedigree-table the figures 
indicate the numbers of the instances, in the order 
in whichthey are dealt with in the judgment of 
` thelower Appellate Court, and the word “daugh- 
ter” or- “widow,” or “widow and daughter," is 
noted down against the name of the man whose 
daughter or.widow was excluded by his son.) 


Altogethet nine instances are cited show- 
ing- that sons excluded daughters in five, 
widows in.two- and ‘widows and daugh- 
ters’ in two cases, out of these nine, six 
‘relate to the families of the plaintiffs them- 
selves, and are, therefore, quite recent: and 
do not-carry much weight. The evidence 
of one of the plaintiffs’ own witnesses may 
be referred to with regard to instance 
No. 9. This witness named Nurul Haq 
(P.W. No. 10) was the husband of Musam- 
mat Allah Ditta, daughter of Ghaus Bakhsh 
(9). He deposed that bis wife had three 
‘brothers, j.e. Nasir-ud-Din, plaintiff, Rah- 
mat Ullah and .Khuda Bakhsh and ttat 
on the death of Rahmat Ullah one ot the 
remaining two brothers caused a share 
to be given to her out of the landed prop- 
erty. Itappearsfrom his evidence that her 


“Share of the house property had been promis- 


ed to her but was not given on account of 
her death. There is nothing to indicate 
the circumstances under which daughters 
or widows failed to get their shares 
‘in the rest of the cases. Gexerally, a widow 
would not wish to have her name associated 
with that of her son in the Revenue Records 
because. the latter is bound to maintain 
“Ler and look to all her needs, and she does 
not care for more. Similarly, sisters are 
‘averse to: create strained relations with tr,eir 
brothers and-generally forego their riglt 
of inheritance. But from a few instances 
of this. nature the existence of a custom 
against them cannot be inferred, specially 
when no instance is cited to show that a 
“daughter or widow claimed her share but 
was: refused. The instances eited are not 
sufficient to prove the alleged custom. 
‘Tne appeal is, therefore, accepted and the 
decree of the First Court is restored, -Plaint- 
iffs shall pay appellants’ costs in this Court 
as well as im lower Appellate Court and 
' the order of the First Court as to costs will 
‘stand. 


Z.. K. Appeal accepted. 
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MADRAS HIGH COURT. 
CIVIL APPEAL NO. 55 OF 1918, 
March 26, 1923. 
Present -—Mr, Justice Spencer and 
‘Mr. Justice Devadoss. 
Sri Sri Sri VIKRAMA DEO Maharajah 
K.C.I. E., MABARAJAH or 
JEYPORE (DEAD) AND OTHERS— 
PLAINTIFF AND HIS LEGAL REPRESENTA- 
TIVES— APPELLANTS 
VeYSus 
Sri Rajah Tyada PUSAPATI RUDRA 
Sri LAKSHMINARASI MBA SADRU- 
SANNAMARAT DUGARAJU 
DAKSHINAKAVAT DUGARAJU 

Bahadur GARU (DEAD) AND OTHERS— 

DEFENDANTS NOS. 1 TO 9, TI TO I5, 17 TO 

22,24 TO 28, 30 TO 42, 44 TO 46, AND 49 

| TO 53— RESPONDENTS, 
.Execulion sale—Decree sent for execution by 
Agency — Court— Jurisdiction 
of Executing Court to sell properties in trac s outside 
its territorial jurisdiction—Bona fide purchaser 
for value in Court sales—Duiy of Courts. 

A Court which sells immoveable property in 
execution of a decree must have territorial juris- 
diction over such property. [p. 272, col. 1.] 

Prem Chand Dey v.. Mokhoda Debi, 17 C. 699; 
8 Ind. Dec. (N. S.) 1008 (F. B.) and Seen? Nadan 
v. Muthuswamy Pillai, 53 Ind. Cas. 213; 42 M. 
821; 37 M. L. J.284; 26 M. L. T. 223; (x919) M 
W.N.640; xx L. W. 63 (E. B.), relied npon. 

Where a District Court trausmits a decree for 
execution to an Agency Court, the latter Court 
has no jurisdiction to sell the right to collect 
Kaitubadi in villages situated beyond its territorial 
jur sdiction. [p. 272, col. r.| 

Setrucherla Ramabhadra Raju Bahadur v.M aha- 
vaja of Jeypore, 51 Ind. Cas. 185; 42 M. 813; 17 
A. L. J.694; 37 M. L. J. 11; (1919) M. W. N, 
502; 26 M. L. T. 127; 21 Bom. I. R. 914; 30 C. 
L. J- 209; 23 C. W.N. 1033; 10 L. W. 362; 46 I. A. 
151 (P. C.), followed. 

The principle that it is the duty of .Courts to 
protect innocent bona fide purchasers at Court 
auctions from the consequences of irregularities 
and defects of procedure at such sales cannot be 
extended to the overlooking of patent want of 
inherent jurisdiction on the part of the Executing 
Court. [p. 272, col. 1.] 


Pareshnath Mullick v. Hari Charan Dey, 10 
Ind. Cas. 361; 38 C. 62a; 15 C. W. N. 875; 14 C. 


* 


L. J. 300, distinguished. 


Appeal against a decree of the Court 
of the Temporary Subordinate Judge 
Vizagapatam, in Original Suit No. 34 of 
1915. . : 


This appeal came on for.hearing on 


' the 27th and 28th july 1922, upon 
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perusing the grounds of appeal, the judg- 
ment and decree of the lower Court, and 
the material papers ;n the suit and upon 
hearing the arguments of Mr, P, Somasunda- 
yam, for the 2nd Appellant, and of 
Mr. C. Madhavan Nair, Counsel for the 
3rd Appellant, and of Mr, B. Satyanarayana 
for Respondents Nos. 14 and 26, of 
Mr. D. Appa Rao, Counsel for the 39th 
Respondent and of Mr, P. Narayanamurit, 
Vakilforthe46th Respondent, and Respond- 
ents Nos, I, I0, 15, 17, 28, 29, 40 and 41 
having died and no legal representatives 
having been brought on record within 
the time allowed by Jaw, and the other 
respondents not appearing in person of 
by Pleader, it is ordered that the Tempo- 
rary Subordinate Judge of Vizagapatam 
do, witbin six weeks from this date, submit 
a finding on the 16th issue, víz,,' Whether 
the Agent's Court has no jurisdiction to 
sell the ordinary villages of Pachipenta 
gemindart and whether plaintiff acquired 
no right by such sale”, and also a finding | 
as to ‘ which portions of the properties 
described in the schedule to the plaint 
lies witbin the non-scheduled portion 
of the Vizagapatam District and which 
portions lie within the Agency limits.” 
It is further ordered that, if the parties 
ate unable to agree on the questions of 
location of the suit properties involved, 
gither side be allowed to adduce evidence 
on the points of difference, and it is further 
ordered that the parties be at liberty to 
adduce evidence on the above said 16th 
issue. It is further ordered that each 
party be at liberty to file objections to 

the findings within ten days after notice 
" of return of the same shall have been 
posted up in this Court, l 

In compliance with the above order 
the Subordinate Judge of Vizagapatam 
submitted the following 


FINDINGS.—One of the issues on which 
findings are called for is “Which portions of 


the properties described in the schedule. 


to the plaint lies w.thin the non-scheduled 
portion of the Vizagapatam District and 
ewhich portionslie withintbe Agency limits, 
. The parties are agreed to the location 


‘of the suit properties. Exhibit R is a 


. eonsolidated list of tne suit villages sh owing : 


which of them are situated within the 
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ordinary limits and wt ich withintbe Agency 
limits, The list is prepared by the amin 
of Pottangi Tana under ihe Maharajah 
of Jeypore, the second appellant, Exhibits 
R (1r) and R (2) are two lists prepared from 
the information furmsbed in Exhibit R. 
Exhibit R (1) isa list of the suit properties 
lying in the.ordinary portionand Exhibit R 
(2) isa list of those inthe Agency porticn. 
The amin examined before me has sworn 
to the correctness of the information given 
in Exhibit -R and the Vakil for the contest- 
ing defendants Lave recorded ther ad- 
missions of the correctness of Exhibit R 
on its last page. 


2. The other issue remanded is 'Whe 
ther the Agency Court has no jurisdiction 
to sel the ordinary villages of Pachipenta 
Zemindari and whether plaintiff acquired 
nə fight by such sale." 

3. The Court which passed the decree 
executed it partly by sale of the ordinary 
villages and transmitted it to the Agency 
Court for execution of the remaining porticn 
of the decree. The remaining portion cf 
the decree comprised tt e sale of the Agency 
villages and the right to Kattubadi on some 


-ordinary villages. The contention of the 


appellants is, that the Court which passed 
the decree had power to send tbe decree to. 
the Agency Court even for the sale ci 
Kattubadi or* ordinary villages under 
section 39, clause (d), Civil Procedure. 


Code. The clause presupposes the 
existence of a special reason and 
provides that the reason shall be 


recorded in writing. The order trans 
mitting the decree is not filed before me 
although the appellants have had sufficient 
time, Theappeilant’s Vakil is not cerlain 
under what clause of section 39, the 
order was passed, but in the absence of 
the order on record he wants me to 
presume that the Court which transmitted 
the decree acted in accordance with law 
and under clause (d). If the original 
order was destroyed and a public copy 
becomes unavailable, such a presumption 
may arise, The appellants’ Vakil gives 
no reason why. he nas not summoned for 
ihe original order or why he is unable to 


‘produce a public copy. In these circum- 


stances, I cannot find my way to draw 
the presumption on which he relies, He 
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further argues that the form of the issue 
remanded throws the burden cf proof 
on the respondents and that they should 
produce a copy of the order. I am not 
clear whether the issue is framed, as it 
is, in the negative form with a view to 
casting the burden of proof on the re- 
spondents, Primarily, no Court other than 
the Court which passed the decree Las 
power to execute it, unless the decree is 
transmitted by that Court to any otber 
Court for valid reasons. Hence no pre 
sumption arises as to the legality of the 
order transmitting the decree. 1 find the 
issue against the appe'lants. 

Pronounced. in open Court this 28th 
day of November 1922. 

Messrs. C. Madhavan Nair and P. Soma- 
sundaram, for the Appellants. 

Messrs. P. Narayanamurtt, D. Appa 
Rao and B. Satya Narayana, for the Re- 
spondent. E 

This appeal came on for final hearing 
after thereturn of the findings of the lower 
Court upon the issues referred by this 
Court for trial, 
following 


JUDGMENT.—This suit was brought by 
the Maharajah of Jeypore to obtain 
an order for separate rezistry in 
his name of certain portions of the 
Pachipenta Zetnindari which were sold 
in Court auction upon the suit of the 
Maharajah of Bobbili against the Pachi- 
penta Zemindar in Original Suit No. 1 
of 1953 and purchased by him, Tce Viza- 
gapatam District Court which passed the 
decree transmitted the decree for execution 
to the Court of the Government Agent 
of Vizagapatam and that Court held a 
sale of the right to collect Kattubadi from 
Mokhasadars whose Mokhasas were situat- 
ed not. only in the Agency tracts 
but also outside those tracts in tne ordi- 
nary plain villages. l 

Issue No.16 raises the question whether 
the Agent’s Court kad any jurisdiction 
to sell the ordinary villages of Pachipenta 
Zamindari and whether the plaintiff ac- 
quired any rights by such sale? Tbe Sub- 
ordinate Judge has now found this ques- 
tion against the plaintiff who preferrec 
this appeal against the decree dismissing 
his suit, 
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the Court delivered the- 
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* 
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The - “s the decree 
for execution to we 4...  ' Court Las 
not been produced. It is suggested tkat 
we shoulc presume that the decree was 
transmitted under section 39 (d) cf tke 
Civil Procedure Code, That provides for 
a Court which has passed a decree sending 
it, upon the application of the decree-kolder, 
for execution to another Court, if it con- 
siders for any reason, to be recorded in 
writing, that the decree should be executed 
by such other Court, It might fairly be 
presumed that, whenthe decree was trans- 
mitted to the Agent'. Court for execution 
if nothing more was said, it was intencec 
that it should be executed against those 
properties over which the Agent’s Court 
had jurisdiction. It wouldnctbe reasonable 
to presume that the Court which passed 
the decree intended the unusual course 
to be taken of the decree being executed 


against properties situated w.thin the 
jurisdiction of the transmitting Court; 
for as regards suca properties tle 


natural course would be that the Court 
which passed the decree should execute 
its own decree. Assuming that the Dis- 
trict Court bad jurisdiction, under section 
39, to transfer the decree to another Court 
to which the Civil Procedure Code does 
not apply, the only provisions under which 
the Agency Court could execute that 
decree are those contained in the Rules 
and Orders for the Administration of Jus- 
tice in the Agency Courts; and r, 26 (4) 
of them provides trat 'wnenitis sought 
to execute witlin the Agency tracts a 
decree-passed by a Court in British India 
situated beyond the Agent's jurisd'ction, 
the Court issuing the decreee stall fcrward 
the decree and a copy of the judgment 
in the suit to the Agent, who shall cause 
the decree to be executed in the manner 
provided by these rules for the execution 
of the decrees of his own Court," Decrees 
of the Agent’s own Court are executed 
under r. 26 (2). wbich contains no machinery 
for the execution of decree by sale of landed 
property situated outside his jurisdiction, 
There is no evidence and no reason 
for presuming that the District Cour? 
consciously sent its decree under section 
39 (d) for execution against property within 
its own jurisdiction, In Prem Chand Dey 


272 
KOKAN 9, SOHAN, 


v. Mokhoda. Debi (x) it was held that a 
Court had no jurisdiction in execution 
of a decree to sell properly over which 
it had no territorial jurisdiction at ile 
time itpassed the orderof sale. Thisis an 
authority for tbe principle that a Court 
which sellsimmoveable property must Lave 
territorial jurisdiction óver such property. 
A similar principle underlies the Full Bench 
decision in Seen? Nadan v. Muthuswamy 
Pillai (2). In Seirucherla Ramabhadra 
‘Raju Bahadur v. Maharaja of Jeypore 
(3), the Privy Council beld that the terri- 
torial jurisciction conferred on Courts 
by section 17 of the Civil Procedure Code 
wottld not include thejurisdiction of Courts 
which are not subject to the Civil Procedure 
Code and that a Court in a non-sct eduled 
District in which a suit to enforce a mort- 
gage was instituted would have no power 
to order a sale of mortgaged property 
within the scheduled districts. 
lt is clear, for these reasons, that 
the Agent to the Governor bad no 
jurisdiction to sell the right to collect 
Katiubadi in Mokhasa villages situated 
beyond his territorial jurisdiction and 
that there is no proof or presumption 
that the Court which passed the decree 
intended to confer such .autbority on tre 
Agent even if it had the power to do so. 
A special plea has been put forward 
in plaintiffs favour on the strength of 
some observations of the Calcutta High 
` Court in Pa?esh Nath Mullick v, Hart Charan 
Dey (4), asto the duty of Courts to protect 
bona fide purchasers at — Court-auctions, 
No doubt, Courts will, as far as possible, 
protect innocent purchasers from tke 
consequences of irregularities and defects 
of procedure at such sales for the reason 
that such strangers are entitled to pre- 
sume that the proceedings of Courts are 
regular; but such help cannot be extended 
to the overlooking of patent want of in- 


. ) 
(a) 53 Ind. Cas. 213; 42 M. 821; 37 M. IL. J. 
884; 26 M. L. T. 223; (1919) M. W. N, 640; 11 L. 
W. 63 (E. BJ. 
(3) 5r Ind. Cas. 185; 42 M, 813317 A. L, J- 
* 6941 37 M. Le- J. 11; (1919) M. W. N. 502; 26 M, 
L. T. 127; 21; Bom. L, R. 9145 30 C. L. J. 209; 
, 23, C. W. N, 10333 10 L» W, 362} 46 I. A. x 5x (P, C.). 
-..(4) ro End. Cas, 361; 38 C, 622; 15 C, W, N, 
875 x4 Ci Ls Ji 300 s 


17 C.699; 8 Ind. Dec. (N. 8.) 1008 (F.B.). 


-INDIAN..CASES. 


| < £1933 


ferent jurisdiction on the part of the 
Executing Court, 

The suit, therefore, fa'ls, for otk er reasons 
than these set out in the lower Court's 
judgment, and it was rightly dismissed, 
It is unnecessary to discuss the. other 
points raised in the appeal memorancum, 
The appeal atso is dismissed with .costs 
of tbe contesting responcents Nos. 14, 
26, 33, 39 and 46 (cne set). 

V. N. V. Appeal dismissed, 

S.D, 2 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL NO. 1580 OF 
Y 902u, 
May 7, 1923. 
Preseni:—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 
KOKAN AND OTHERS— DEFENDANTS-- 
APPELLANTS 
VErYSHS j 
SOHAN-—PLAINT/EF—RESPONDENT, 
Construction of decree—Cowrt, whether can go 
behind decree—M origage —- Foreclosure proceedings 
~~Compromise— Agreement that morigagor can 
recover property on payment of certain sum,, whether 
creates fresh mortgage. 
Where the words of a decree are unambiguous 
and explicit it is not competent to a Court to go 
behind the decree and to refer to the judgment 
or to any surrounding circumstances to construe 
the decree. [p. 274, col. 2.] ; 
Where after the expiry of the year-of grace in 
foreclosure proceedings the mortgagee sues for 
possession as owner of the mortgaged property, 
and under a compromise between, the parties 
the Court passes a decree for such possession with 
the proviso that the mortgagor can redeem the 
mortgaged property within a certain period and 
avoid either wholly ot in part the execution of the 
decree, such a decree does not create a fresh mort- 
gage, so as to give the judgment-debtor a further 
period of sixty years to redeem the land. fp. 
274, col. 2.] 
Karori Mal v. Ramji Lal, 59 Ind. Cas. 812; . 
2 L. 53; 41 P. W. R. 1921; 3 L. L. J. 68, followed. 


Second appeai from a decrée of tke 
Additional Judge, Rohtak, at Hissar, dated 
the 25th May 1920, reversing .that of 
the Senior Subordinate Judge, Rchtak, 
dated the roth August 1919. 
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Bakshi Tek Chand and Mr, R. C. Sohni, 
for the Appellants. 

Messrs, Shamaw Chand and Sagar Chand, 
_for the ‘Respondent, ° 

JUDGMENT.—The facts of the tate 
which has given'rise to this second appeal 
are very.siniple and may shortly be stated 
as follows: . 

On the 22nd of June 1891 the plaintiff 
Sohan mortgaged the land in suit witkcut 
possession to Kokan and  Harpbul for 

3. 300, -The mortea2e was for five years, 
and the deed contained a conditional sale 
clause to the effect that if redemption 
was not effected within the pefiod fixed 
the land would be deemed to be sod to 
the mortgagee. 'On tbe roth of: August 
1692 an'additional charge for Rs. 99 was 
created on this land and it was stipulated 
that redemption would be effected a'cng 
with the previous- mortgage. Tre otler 
term; of the mortgage were practically 
" the sameas those provided forin the deed 
of r891. (The five years expired in June 
7896 and un the 5rd of Aucust 189 fore- 
closure proceedings were instituted by 
the mortgage ee and apparently SR carried 
out, . ^ 
`~ On the x8th of August 1897 dos of 
foreclosure was served upon the mort- 
gagor and :on the rst of December 1898 
the mortgagee sued for possession as ównet, 
allezing that the year of grdceh d expired 
and that the mortgage- money had fiot 
been paid: by the-mortgagor. No objec- 
tion wastaken in that suit to the regularity 
of the foreclosure proceedings- and the 
only points urged in defence were : 


that full consideration had’ not .been- 


aid;. - 
that the defendant mottgagor had made 
Won to the extent of Rs. 448; 
and. - 

that dnt the accounts bad been settled 
it could not be definitely said How much 
was due to the plaintiffs, ` 

The defendant, however, admitted his 
liability ‘to pay- what was found’ due to 
the plaintiffs if instalments: were allowed: 
It was. denied that the plaintiffs were en- 
titled ` to ‘a :^fofeclosure : decree, ^ Upon 
tnese pleadings the Court framed certain 
issues and:adjodrned the case to the2 3rd 
pf -December i898:-for the evidence’: ‘of 
the patties, On the 23rd ‘of Detember 
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1898, however, tne parties entered into 
à compromise and made an application 
to the Court that a decree for possession 
by way of foreclosure be passed in favour 
of the plaintifis on condition that if the 
defendant repaid Rs. 1,725 within four 
years he would be entitled to redeem and 
get back possession cf the land in suit 
from the plaintiffs. The statement of the 
defendant mortgagor was recorded who 
verified tre compromise, but added that 
for four years the plaintifis wod remain 
in possession as mortgagees, Tle Ccuit 
thereupon decreed possession to piaintfs 
with the provise that the defendant culd 
redeem the land under mortgage within 
four years on payment of Rs, 1,125 to 
the plaintiffs decree-holders. In the decree 
which followed upon the judgment there 
was nothing to indicate that the plaintiffs 
would remain in possession for four years 
as mortgagees only and not as full pro- 
prietors. On the 28th of June 1869 pos- 
Session was delivered to the plaintiffs 
decree-holders. On tbe r9th of February 
1903anapplication was madeby tke plaint- 
iffs to tne effect that four years had ex- 
pired, that the judement-debtor bad not 
paid any money and that tbe plaintifis 
decree-holders were consequently entitled 
to remain in possession as full owners. 
A notice was sent to the judgment-debtor 
to appear and show cause why the plaint- 
ifts decree-holders should not be recorded 
as full owners of the property in suit, ‘he 
judg iment-debtor appeared and stated that 
by the decree of the 23rd of December 
1898 a new mortgage was created between 
the parties aud that, since the conditional 
sale clause as contained in the decree was 
inlaw null and void, he was entitied to 
redeem and that the mortg gage was still 
subsisting. The Executing “Court, how- 
ever, overrufed this objection and ordered 
that the piai intiffs-decree-bolders should, Fe 
recorded a$ full owners. Mutation as ful 
owrners was a!so effected in the revenue 
papers in 1903 in favour of the plaintifis 
and since then they have remained re- 
éorded as such up to the date of the insti- 
tition of the present - suit. 

On the 7th of April 1919 the present 
suit was instituted by the -mortgagor l 


` Sohan for possession by redemption on 


the ng that the decrêe óf 1898 created 


(7 
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a fresh mortgage and that the plaintifi 
was entitled to redeem on payment of 
Rs, 1,15, The Trial Court dismissed 
the suit on the ground tnat the mortgage 
did not su sist, and tbat the suit was 
barred by therule of res judicata and by 
limitation. 

On appeal the learned District Judge 
came to a contrary finding and held that 
a Judicial -hypothec had been created 
by the decree of 1898 and that the paint- 
iff mortgagor was entitled to redeem, 
Asainst this decision a second appeal has 
been preferred to this Court by tre de- 
fendants, Kokan and Harphul through 
Bakhshi Tek Ceand while Mr, Shamair 
Chand nas appeared on behalf of the pia‘ nt- 
iff. The case has been argued at consider- 
able lenzth by the learned Counsel on 
both sides and a mass of autborties Las 
been cited for and against tle varicus 
contentions raised on  beba!f of ther 
re;pective clients. We do not think it 
necessary to examine all the authorities 
in detail as in our opinion this appeal 
must succeed on the short ground that 
no fresh mortgage was created by the 
decree of 1898 and that tbe defendants, 
Kokan and Harphul, entered into pos- 


-session of the property in suit as full prop- 


. rietors and not merely as mortgag ees, 


It should be observed that the suit insti- 
tuted in 1898 by the present defendants 
was one for possession as full owners. 
The Court decreed possession to the then 
plaintiffs with tbe proviso that the de- 
fendant Sohan could redeem within four 
years on payment of Rs, 1,125. It was no- 
wherestatedin the decree that tre decree- 
holders would enter into possession of 
the property in the capacity of mortgagees, 
and themerefactthat it was provided in 
the decreethatthe judgment-debtor would 
be entitled to redeem within four years 
does not necessarily lead to the inference 
that the mortgage had not determined 
and was still subsisting. 

In our opinion upon a true constructicn 
of the decree the p aintiffs-decree-holders 
were given full proprietary rights in the 
land in suit, but by mutual consent a 
concession was allowed to the defendant 
judgment-debicr that if he paid a 
cettain sum within a certain period 
he would be allowed 
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possession froh the plaintiffs, As teld 
in the case of Karort Mal vw. Ramji 
Lal (x) it was clearly not tke intention 
of the parties that a fresh mortgag esEcuid 
be created and that the defendant-jude- 
ment-debtor should get a furtker period 
of sixty years to redeem tke land. It 
was held in ihat.case that where, alter 
the expiry of the year of grace in fore- 
closure proceedings, tle mortgagee sues 
for possession as owner of tke mert- 
gaged property, and under a compromire 
between the part'es the Ccurt pastes a 
decree for sucn possession with the pro- 
viso that tbe mortgagor can redeem tke 
within a certian 
period and avoid either wholly cr in part 
tre execution of the decree. Such a decree 

ses not create a fresh mortgage, ‘We = 
do not think there is any essentiai difer- 
ence between the wording of the decice 
passed in that case and in tre prevent 
case and are of ov nion that a fresh mort- 
gage was not created by the decree of 
1898 and that no mortgage was subsisting 
which could now be redeemed. 

{thas been argued that, in order to arrive 
at a proper interpretation of the decree, 
reference shouid be made to the statement 
made by the judgment-debtor, in Court 


. before the decree of 1898 was passed and 


to the execution proceedings subsequent 
to the decre® which clearly show that 
the possession of the decree-holder was 
that of a mortgagee and not that of a 
full proprietor, There is abundant 
authority for holding that, when the word- 
ings of a decree are unambiguous and | 
explicit, it is not competent to a Court 
to go behind the decree and to refer to 
the judgment or to any surrounding cit- 
cumstances, In the present case we are 
of opinion that there is no ambiguity 
in the words of the decree. It is, there- 
fore, not competent to us to refer to any 
other documents fer the purpose of inter- 
pretiug the decree, 

The result is that we accept the appeal 
and setting aside the order əf the 
lower Appellate Court restore the decree 
of the Court of first instance with costs 


throughout, 

Z. K. Appeal accepted, 
N 9. 59 Ind. Cas. 812) 2 In 531 4x Pi Wi R: 19214 
g, Fa Li; Ja 68i l 
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FIRM OF N, D, JAGGI & CO. V. FIRM OF GANGA RAM VISHENDAS, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


JUDICIAL MISCELLANEOUS NO. 282 
OF 1022, 

October 2 , 1922. 
Preseni;—Mr. Raymond, A. J. C. 
Firm or N, D, JAGGI AND Co.— 

RESPONDENTS NO.1 
VEYSUS 
Firm or GANGA RAM VISHENDAS— 

RESPONDENTS NO. 2. 

Arbitrators — Misconduct — Insufficient notice 
to party—Technical misconduct — Award 
when to be remitted oy set aside—Discretion of 
Court, : 

Misconduct does not necessarily imply any 
moral turpitude, dishonesty, partiality or bias 
on the part of the arbitrator but includes neglect 
of the duties and responsibilities of the arbitrators 
and of what Courts of justice expect of them 
before allowing finality to awards. [p. 275, col. 2.) 

Ganga Sahat v. Lekhraj Singh, 9 A. 250; 5 Ind. 
‘Dec, (N. S.) 604, referred to. 

Failure to give a reasonable opportunity to a 
party of being heard amounts to misconduct, on the 
part of an arbitrator. Such misconduct when there 
is no imputation of dishonesty, is technical mis- 
conduct and not moral misconduct and the Court 
may in the exercise of its discretion remit the 
award to h m for reconsideration. [p. 276, col.2.] 

Rewachand Ramrukhiomal v. Verhomal Chato- 
mal, 1 S. L. R, 116, relied upon. 

In ve Arbitration between Montgomery Jones 
& Co. & Liebenthal & Co.,(1898) 08 L. T. 406, 
Anning v. Hartley, (1858) 27 I). J. Ex. 145; 114 
R. R. 1019 and Crompton & Co. v. Mohan Lal, 25 
Ind. Cas. 391; 41 C. 313, referred to, 

Whether an award should be dbt aside or rem tted 
is a question of discretion for the Court, and this 
dscretion cannot be questioned by an Appel- 
late Court unless misused. [p. 276, col r.] 

Odium v. Vancouver City and Canadian Northern 
Pacific Railway Co. (1916) 113 L. T. 795; 85 
I, J. P. C. 95, referred to, 


Mr. Kalumal Pahlumal, for Respond- 
ents No. I. 

Mr. Thawerdas Rahumal, for Respond- 
ents No. 2. 


JUDGMENT.—Tremain objection taken 
to tne award filed isthatasthe arbitrator 
did not give respondent No. 2 a reasonabie 
opportunity of appearing before nun at 
the nearing ke is gullty of misconcuct 
and, therefore, the award should be set 
aside. The hearing before the arbitrator 
was fixed for the rst April 1922, and he 
issued a noties ofittorespondent No.2 who 
was a resident of Rawa pindi on tne goth 
March 19 2. The notice was addressed cor- 
rectly to respondent No.2 at Rawalpindi and 


was rezistered with a prepaid acknowledg- 


ment, On theist April respondent No, 2 


dii mot appear before the arbitrator nor 
Lad he any indication before him to prove 
the service of the notice, he nowever, pro- 
ceeled with the hearing apparently in 
the honest betief that a notice addressed to 
respondent Nc.2 at Rawalpinci on tke 20th 
March must have reached its destinationlong 
beforethe 1st April and tl atrespondent No. 2 
bad de'iberately refused to attend. Respond- 
ent No. 2 bas given evidence, and I think 
he hasconclusively proved by documentary 
evidence, both ietters and te'egrams, tl at 
he had left Rawalpindi on the 4th March 
1922 for Agra on certain business and 
returned to Rawalpindi only on tLe 29th 
or 30th March. He bas further :atisfac- 
torily e;tablished that the arbitrator's notice 
of the 20th March was cebvered to him 
on tke rst April by the Rawaipindi Post 
Offce, that is, on the cay of hearing of 
tte arbitration. preceeding in Karachi. 
Mr, Kaumal who repre.ents respondent 
No.rLasfoundbhimse'fpowerless before this 
mass of documentary evicence which estab- 
lisLe: beyoná all reasunabie (ccubt tlat 
respondent No.2 tad not been given <n op- 
portunity to appear before the arbitrator 
at the hearing. He, therefore, confined 
himse’f to the argument that, under secs 
tion 13 of the Indian Arbitration Act, tle 
award should be remitted to tt e arbitrator 
for re-consideration, whereas Mr, Tt awercas 
for respondent No. 2 urged that tke award 
shyu'd, under section 14 of tre Indian Arbi- 
tration Act, be tet aside as tke arbitrator 
has been clearly proved to r ave been guilty 
of misconcuct, Section I4 of the Intan 
Act is the rame as section 11 of tLe Eng- 
lish Arbitration Act of 1889, and it las 
been wel e:tablisbed that ‘'Micconcuct 
does not necesxarly imply any meral 
turpiduce, cishonesty, partiality cr bas 
onthe part of trearbitrator but as Ub: ervec 
in Ganga Sahat v. Lekhraj Singh (x), it in- 
cluce; neglect of tre cuties and responsi- 
bilities of tre arbitratcrs, and of what 
Courts of Justice expect of tlem before 
alow:ng finality to tkeir .awards. In 
the present case the fa‘Jure to givea reason: 
able opportunity to respondentNo,2 of be'ne 


(t) 9 Ai 253; 5 Indi Dec, (x. £.) Coy: 


276 


INDIAN CASES, 


[1923 


FIRM (FN. D. JAGGI & CO, UV. FIRM OF GANGA RAM VISHENDAS; 


heard does amount to m'sconduct on the 
part cf the arbitrator. But it is argued 
that tbe misconduct is of such a techn'cal 
kind as not to disqualify the arbitrator 
from continuing to act as such and, there- 
fore, the award must be remitted to him 
for re-consideration. Mr, Thawerdas, on 
the other hand, -argues that as the arbi- 
‘trator hasbeengu Ity of misconduct, though 
itbeon'yíegal and not moral misconctuct, 
the award must, under section I4 Indian 
Arbitration Act, be set aside. Now whether 
an award should be set aside or remitted 
is a question of discretion by the Court, 
anj this discretion cannot be questioned 
even by the Appellate Court un'ess mis- 
used. Odlum v. Vancouver City and Cana- 
dian Northern Pacific Railway Company (2) 
In Anning v. Hartley (3) it was he d that, 
unless the Court thinks tLat tte arbitra- 
tors can n) Jonzer be trusted, it will re- 
mttheaward to him thoush be ras 
miscait el in the conduct .of the 
reference. Section 13 cf tbe Indian 
Arbitration Act corresponds wth: sec- 
tion ro of tne Englisa Arbitratiration Act 
and with regard to the latter, in the case 
of In ve Arbitration between Monigomery 
Jones & Co., dé Liebenthal & Co.’ (4) 
it was he'd that an award may bere- 
mi.tted- to the arbitrator, (1) when it is 
bad on tae face of it, (2) when there has 
been misconduct onthe part of tne arbi- 
trator,(3) woen there has been an admitted 
mistake and the arbitrator .himse'f asks 
that the matter may be remitted, and (4) 
waere additional evidence has been dis- 
covered after the making of the award. 
In Crompion & Co. v Mohan Lal 
(5), the facts, of which were simiar 
to those in [be present case and the 
arbitrator -had not given one of 
the parties an opportunity of putting 
their case before him the award was set 
aside and remitted to the artitrator to 
give the parties an opportunity of placing 
their case before him, as it was held “that 
there was no question of moral miscon- 
duct and tsere is no suggestion that the 
s 


arbitrator is corrupt or partial jin any 
way. All that is said is that be acteé 
inegu'arly in the dircFarge of bis duties.” 
Tcis is precisely the position in the present 
case. There is not tne faintest aspersion 
on the integrity of the arbitrator, his error 
consisted in not awaiting tne teceipt of 
tne acknowledgment of the notce of the 
heating that hebad sent to respondent No. 
2 before he proceeded with tbe hearing, 
but I believe that ke was honestly of 
opinion that a notice despatched on tle 
20th March to Rawalpindisbould accotcing 
to normal ca'cufation, teach the addrestee 
in stifficient time to enable him to appear 
at the hearing on tke 1st Apr], I lave 
not tle slightest reason to believe, nor is 
it even allezed,tkat tke arbitrator cannot 
be trusted to do justice as between tle 
Htigants before bim, and I take it it 
would be a judicious exercire of 
discretion on my part if I re 
mitted the award to him for re-consic era- 
tion after giving tke patties concerned 
sufficient opportunity to appear and pace 
before him tle’r respective version of tle 
case. I may also refer to one of the judg- 
ments of this Court on the legal aspect 
of the case before me in Rewachand Ram- 
rukhiomaly. Verhomal Chatomal (6), wt ere 
it was hei? tbat, when an award fied uncer 
the Indian Arbitration Act was cobiectec 
t» on ti e ground of technica: misconduct 
of the umpire but no imputation of cis- 
honesty was alleged against bim, the Court 
was competent to remit back the award 
io him for re-consideration, In the course 
of the judgment it was observed tkat “if 
tne miscon uct amounts to cisbonesty, 
then no v oubt it will be the duty of tie 


Judge to set aside the award. But in. 
the present case no dishonesty of any. 
kind was even alleged against tke 
umpire,” . 


It was next faintly argued that respondent. 
No. 2 was not given any opportunity to 
nominate hisarbitrator, "Tlisareumentlas 
nosubstancein it, ‘The notice of tke 2nd 


“March was addressed to respondent No. 2 


calling upon rim to nominate an arbi-. 
trator on his bebalf witbin seven days from 
its receipt anc fresponrent No, 2 failed 
to do so, He contends that be did not 
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receve this notice till tte rst April, 
trere is only his werd for it. ‘The not’ce 
was cent registered with an acknowledge- 
ment andtbe latter bears ti e sig naturect 
 Tespondent No.2. He, however, states ilat 
it Fas been signed by Lis nephew brt 1 
can pace no reliance on tL eTtareascertion 
part’cularly — wten tte neplew las ndi 
been examiuec, I drect tlat tl e award 
beremittedto tle arbitratcr for recon. 
s.derat:on, I make- no créer as to costs 
at this stage, 


P.B. A. Award remitted. 


PATNA HIGH COURT. 


APPEAL, FROM APPELLATE DECREE NO. 1191 
OF 1921. 

. June 26, 1923. 
Present-—Justice Sir Jwala Pras.d, 
KT., and Mr. Justice Ross. 

, BINANAND SAWASE AND ANOTHER— 
~—PLAINTIFFS—-APPELLANTS 
. VEYSItS 
THUROO MAHTO AND OTHERS— 
D2FENDANTS—-RESPONDENTS. 

Adverse possession — M origagor and morigagee 
— Appeal, second—Duly of lower Courts—Execu- 
tion of decree—Prior and subsequent purchasers 
—Priority, 

So long as a mortgagee is in possession of the 
mortgaged property his possession is to some ex- 
tent that of a trustee, unlike an ordinary lessce 
-heis bound to preserve the right, title and interest 
of the mortagagor and to prevent any invasion 
of that right by a stranger. ‘The mortgagor 
having put the mortgageein his stead in the posses- 
‘sion of the property enjoys immunity and believes 
that, so far as his possession is concerned, hisinterest 
will be protected by the mortgagee. Therefore, 
if the mortgagee has either by neglect orin collusion 
allowed any other person to come info posses- 
sion of the property, there will -be 
no - invasion of the rights. of the 
mortgagor and when the time: for redemp- 
tion arrives he will be entitled to treat the 
stranger as a trespasser, and the stranger’s right 
"by adverse possession will not commence against 
‘the mortgagor unless and until the mortgagor has 
exercised his right of redemption and has redeemed 
the property. [p.280, col. 2; p. 281, col. 1.] 

. Where, however, rents and profits are reserved 
_ by the mortgagor there is no reason why the 
‘principle of adyerse possession shonld not apply 
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ihough in order to take advantage of adverse 
possession, it must satisfy all the necessary condi- 
tions, namely, it must be orcn, hostile and to the 
knowledge of the mortgagor. A mere non-payment 
of rent or forbearance to realise it for any length 
of time would not create adverse possession, nor 
a mere payment of rent to a stranger by duress, 
force or compulsion, unless such payment is made 
with the knowledge of the mortgagor that itis 
Pes made against his interest. [p. 281, cols. x 
t2. ; 

In the case of a mortgagee in possession, there- 
fore, where a rent is fixed, the circumstances of 
each case will determine whether there can be 
any adverse possession or not in a stranger, 
[p. 287, col. 2.] : 

Case-law referred to. 

As the High Courtis not required to go into the 
evidence in second appeal, it is expected that the 

Courts below who have to deal with the facts 
and upon whose appreciation of facts the High 
Court hasto go, should take great care to go 
through the documents and other evidence in the 
tase so as to leave no loophole for criticism being 
levelled against the findings offact or injustice 
being done to the parties. — [p.280, col. 1.] 

ere a tenure is sold in execution of a decree, 
whether the decree is a money-decree ora rent- 
decree, the right, title and interest only of the 
judgment-debtor in the tenure passes to the pur- 
Chaser, and consequently one who purchases 
first prevails against subsequent purchasers. 
P. 280, cols. x & 2.) | a 

Appeal from a decision of ihe Judici.l 
Commissioner, Chota Nagpur, dated 
the Irth April 1927, reversing that of the 
Subordinate Jvdge, Ranchi, dated the 
28th January 1920. 

Messrs. Sultan Ahmad and Á. K. Roy, 
for the Appellants. | 

Messrs. P. K. Sen and Harihar Prasad 
Sinha, for the Respondents. 

jJJUDGMENT. 

Jwala Prasad, J.—'[his appeal arises 
out cf a sait for redemption based vpcn 
a mortgage-bond dated the 23rd May 
1881. | By this deed Harekh Nath Sahi 
mortgaged his jagivdart interest in village 
Hitu Tola to Inl Khan, ancestor of de- 
fendants Nos. 1 to 3. The mortgagee took 
possession of the property and enjoyed 
the profits thereof in lieu of interest 
and had to p:y annually to the mort- 
gagor'what is locally called 7#iksari rent. 
The mortgage was payable in Mag 1961, 
cortesponding to January 1905. On the 
21st June 1888 the plaintiff purchased 
the jagirdari interest of the mortgagor 
in Hitu Tola. His sale certificate is Ex- 
hibit 2 dated the roth September 1888. 
He took delivery of possession of the prop- 
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erty through Court but was dispossessed 
by the mortgagee who had obtained a 
decree in an ejectment suit brought by 
him against the plaintiff. In 1891 the 
superior landlord of the jagir brought a 
suit against the tenure-holder, L3] Harekh 
Nath Sahi,for arrears of rent. In that 
suit amongst others he impleaded the 
plaintiff as defendant probably on account 
of his purchase in execution of the money- 
decree already adverted to. In paragraph 
2 of the plaint of that suit, Exhibit P, 
the plaintiff stated that the Mauzas of Sene- 
gutu, Pargana Sonepur belonged as kkor- 
posh jagir to the detendant No. X on pay- 
ment of fixed rent, etc., and the Mauzas 
were held in possession by the defendants 
Nos. 2 to 6 and he claimed the arrears 
of rent due to him from all the defendants 
including the plaintiff in this case. The de- 
fendants did not appear and the Court 
on the x6th December 1892 passed 
the following order: “‘ Defendants absens, 
Notice proved to have been served. Ex 
parte decree to the plaintiff for full claim 
with costs interest at six per cent, per 
annum,” Decree was prepared, Exhibit 
M3, in which all the defendants including 
the plaintiff in the present cise are mentioned 
as parties. The direction in the decree 
was: “It is ordered that the suit be de- 
creed ex parte against Lal Harakh Nath 
Sahi besides full costs, etc.” The sale 
certificate, Exhibit G, dated the 8th May 
1893 mentions all the defendants as judg- 


ment-debtors and states that ‘Iilak- 
dhari Lol purchased at auction-sile on 
the 15th Mrrch 1893 the properties 


of the judgment-debtors as per detail 
given below under section 124 of Act-T 
of 1879 along with the right and interest 
belonging to them, etc.” The specifica- 
tion of the properties covered by the sale 
= eettificate is in the following terms: "De- 
tails of the rights andinterestin the prop- 
erties belonging to the judgment-debtors 
which were sold by auction under section 
124 of Act I of 1879; the jag¢rdar khorposh 
interest in the entire Mauzas of Senegutu 
Saranhatu, Saradkel, Dugrab and Ulidih 
belonging to Lai Harakh Nath Sahi, judg- 
ment-debtor No. I.” 

On the and July 19903, possession was 
delivered to the purchaser Tilakdhari 
of the properties described in the sale certi- 
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ficate, On the 2nd February 1906 "Tilak- 
dhari sold his interest in the properties 
by private kewala to the defendants Nos. 
4 and 5. On the 9th February 1906 the 
defendants Nos.4and 5 deposited Rs. 1,000 ' 
due on the zarpeshet and the defendants 
Nos. I to 3, the sonsof the mortgagee, 
withdrew the amount. The mortgage was 
thus redeemed and the defendants Nos. 
4 and 5 were in possession of the property. 
In Magh 1963 (corresponding tc 1607) 
the plaintiff tendered the zarpeshgi money 
to the defendants Nos. I to 3; but they 
refused to accept the money stating that it 
had already been paid off by defendants Nos. 
4and 5. ‘The plaintiff, therefore, depcsited 
the money In Court and commenced his 
action for redemption of the prcperty in 
question. The learned Munsif decreed the 
suit. Onappeal the Judicial Commissioner 
of Ranchi set aside the decision of the 
Mutnsif and dismissed the suit. He held 
that the plaintiff’s purchase having been 
unregistered, the superior landlord was 
entitled, under the proviso to section 125 
of Act I of 1879, to treat the whole jagir 
as the right and title of Tal Harekh Nath 
Sahi and that the title of the plaintiff's 
father passed to Tilakdhari in his purchase 


of 1893 in execution of the rent-decree 


obtained by the st'perior fardlord. He 
further held that the plaintiff lost his title, 
if any, to the property in question by 
reason of the adverse possession on the 
part of the defendants for ihe ‘statutory 
per od. The plaintiff has, therefcre, core 
to this Court in second :ppecl, «rd he 
disputes the findings of the Court belcw 
on both the aforesaid points. His ccr- 
tention is that in 1888 he purcha:ed.the 
right, title and interest of Lal Harckh Nath 
Sahi, and, therefore, when ‘Tilekdhari, tke 
ancestor of the defendants, purchased 
the property in 1893 in execution of the 
rent-decree of the st perior landlord Harchh 
Nath had no interest in the prcperty. 
Consequently, that purchase is of no zveil 
as against the plaititiff. The jagir in 
question is of the nature of a khorposh 
grant resumable tpon failure of male issve 
in the line of the original grantee. But 
under Bengal Act I of 1879 which governed 
the tenure in question at that time it was 
saleable in execution of a decree obtained 
for rent or any other money with the sance 
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tion of the Commissioner, But in such 
a sale only the right, titleandinterest of the 
judgment-debtor passesand not the tenure 
itself. Therefore, if the plaintiff had al- 
ready purchasedthe right, title and interest 
of Lal Harakh Nath previous to the auction- 
sile in execution of the rent-decree at which 
the defendants had purchased the property, 
there was nothing left of the interest of 
Lil Hirakh Nith to pass to Tilakdhari. 
The plaintiff, however, having ptirchased 
the tenure in execution of his money-decree 
was bound to pry the arrears of rent to 
the superior landlord for which the decree, 
Exhibit M-3, was obtained by him and in 
execution of which Tilakdh:ri purchased 
the property. The superiorlandlord accord- 
ingly made the plaintiff along with 
others who had any interest or posses- 
sion in the property parties to the rent- 
siit, He gave reason in paragraph 2 of 
the  plaint which his already been 
referred to above for making the 
plaintiff and others besides the tenure- 
holder parties to the suit. He said thaf 
they were in possession of the properties 
“through Lal Harakh Nath, the tenure-holder. 
This is obviously because the name of 
Hirskh Nath continued to be registered 
with respect to the tenure in question 
and as being liable to the landlord for 
the rent. The plaintiff and other persons 
referred to in the plaint of 189r were not 
probably registered in thelandlord's sharista, 
and consequently although they hd ac- 
quired the interest of the jagi'dar, the 
Iindlord broaght’ the suit agiinst the 
jagirday by making them parties to the 
siit thas giving them an opportunity to 
pry the arrears of rent and sive the prop- 
erty from being suld in execution of the 
rent-decree. But the plaintif naturally 
stited in the plaint that Inl Harakh Nath, 
the tenure-holder, being the recorded ten- 
ant was still responsible for the rent. “The 
judgment of the Court was passed ex parte 
aginst all the defendants. The decree 
mentions the names of all the defendants 
but directs that the decree be passed against 
the judgment-debtor Inl Harakh Nath, 
defendant NO, r. 

Mr. Sultan Ahmad from this argues 
that the plaintiff was exonerated from 
the liability of the decree and no decree 
was pissed against him. The decree doesnot 
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seem to have been drawn up in accordance 
with the judgment in specifying that it 
wus passed against the defendant No. I, 
for the judgment does not. make such speci- 
fication whereas, on the other hand, if it 
was the intention either of the judgment 
or ot the decree to exempt the plaintiff 
in this case or the defendants other than 
Tal Harakh Nath, it would have been 
expressly stated there. It may be that 
the decree was prepared under some mis- 
apprehension probably on account of 
the prominent mention in the plaint of 
Lal Harakh Nath as the holder of the 
jagir and as being probably liable. The 
subsequent proceeding in execution of 
the decree, however, makes it perfectly 
clear that the interest not only of Lal Harakh 
Nath but of all the judgment-debtors in- 
cluding the plaintiff in this case was sold 
up (vide sale certificate and dakhaldehant 
mentioned above). Here also Mr. Sultan 
Ahmad contends that in the specification 
of the properties sold it is shown that 
only the interest of Harakh Nath was 
sold and not of all the judgment-debtors. 
I do not agree with this contention. It 
has been clearly stated in the sale certi- 
ficate that the right, title and interest of 
all the judgment-debtors was sold by auc- 
tion. The word is “hakiat madiunan” and 
not ''hakial madiun”; and then in the eariier 
part of the sale certificate "madiunan" 
that is, judgment-debtors, in the plural 
hive been mentioned; and though judgment- 
debtors were stated in the descr pticn 
of the parties, et the beginning of the sale 
certificate the name of Lel Herekh 
Nath only is mentioned. But this is only 
with a view to describe the property, that 
is, “Haktat jagir khorposh Lal Harekh 
Nath Sahi, mudun No. i." That is des- 
crptive portion of the property which 
was sold at the  auction-sale, in other 
words, the khorposh jagir of Lal Harekh 
Nath Sahi. 

On careful consideration of all these 


documents in question I am clearly cf 
opinion thot the plaintiff’s interest, if 


any, was sold at the auction-sale in execu- 
tion of the rent-decree and’ purchased by 
Tilakdhari. The Courts below were prob- 
ably misled by the decree in this case 
stating that it was passed only against 
the jagirdar, They did not refer to the 
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šale certificate and dakhal dekani.” : M 
their attention had been drawn to these 
‘documents: they would probably have 
held that the interest, if any, cf the pleint- 
iff also passed by that sale.. Even if the 
‘decree was passed only against the jagirdar, 
it was not the decree but the purchase 
under the sale certificate that gave title 
to Tilakdhari who was nota party to the 
decree. Lor the first time he: comes upon 
-the scene by virtue of his purchase at the 
-auction sale and he takes his title from 
the sale certificite. That sale certificate, 
as observed above, showed that he pur- 
chased not only the interest of the Jagir- 
day but the interest, if any, of the plaintiff. 
The plaintiff was a party to the decree. 
“He was a party to all the proceedings which 
led.up to the grant of the sale certicficate 
and the dakhal dehani; if this. had been 
discovered during- the trial of the cese 
either in tlie original Cóurt orin the Ap- 
pellate Court much trouble and cost would 
have been saved to the parties, perhaps 
the case would not have come to this Court: 
whereas we in second appeal are - somewhat 
‘circumscribed and not required to 
-go into the evidence, it is expected that 
the Courts below who have to deal with 
the facts and upon whose appreciaticn 
of facts we have to go, should take great 
cire to go through the documents and 
-other evidence in the case so as to lecve 
"no loophole for criticism being levelled 
against the findings of fact or injustice 
being done to pa rties. ‘To my mind, the 
documents .in question referred to throw 
the plaintiff altogether out of Court and 
- that probably is the reason why for so 
many years from 1893 up to the time when 
"he brought.this case, he did not move in 
the matter and dispute the title acquired 
by Tilakdhari from. his purchase at the 
„auction sale. 

On the view that I have taken the. Cp- 
.peal should be dismissed, although 1 am 
not prepared to endorse the view expressed 
by the Court below that the sale in execu- 
tion of the rent-decree under Act I of 1879 
of a jagir tenure would, as a matter of 


e, course, extinguish the title of any person : 


" acquired previously either by private pur- 
' chase or in execution of a money-decree. 


Both in Sale. in execution of money-decrees i- 


and in sale in execution of rent-decrees - 


7 rs 
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the iu title and mo only of the 
in the tenure passes and conse- 


against subsequent purchesers. 
The learned Judicial Commissioner dis- 


missed the plaintiff’s case also rpon, the 


ground that his right and title in the prcp- 

erty were extinguished by > reascn of 
adverse possession .for over twelve. years 
held by the defendants. This "view of 
the lexrned Judicial < Commissioner has 
been strenuously commented tpon by the 
learned Government Advocate, «nd has, 
on the other hand, been vehemently st p- 
ported by Mr. Sen on behalf .of the res- 
pondents., 

The question raised by learned Counsel 
on both sides is, whether there ccn be any 
advetse possession against the mortgagor 
so long as the mortgagee is in possessicn 
of the property when the time for redemp- 
tion of the mortgage has not arrived. 

In support of their respective | contenticns 
learned Counsel have cited authorities. 
-Mr.Sultzn Ahmad relieson, amongst others, 
the cases of Chinto v. Janki (1) and Kun- 
war Sen v. Darbari Lal (2). Mr. Sen, on: 
ipon the cases 
of Kanhoo Lal v. Manki Bibi .(3)* 
Ammu.v. Ramakrishna Sastri (4) erd 
Pualppa v. Timmaja (s). He also refers 
to the c.seof Nand Coomar Lall v. Brojo 
Bhookun Singh, (6) referred to at. page 6c6 

W. N. “This report is nct 
available. Ihave carefully considered this 
case end «also the okserveticns cf Lord 
Hardwicke in Ca borne v. Eu (7) 
rererred to in Kunwar Sen . Darbar 
Lal (2); ond withoct coing TN a detailed 
discussion of the authorities placed Lefore 
me, I would like briefly to state my vicws 
on the subject. 

We are consicer ng the case of a meat- ` 
‘gagee in posression of property. Now, 
so jong as le is in posession Lia pos- 
sessícn isto some extent that ci a t1ustee: 
unlike ord'nary lescees Fe is bound to pre- 


18 B. 51; 9 Ind. Dec. (N. S.) 542. 
34 Ind. Cas. 171; 38 A. Aud at p. 415. 
< 6 C. W. N. 601 at p. 6 
2 M. 226; 1 Ind. Dec. na 8.) 429. 
I4 B. 176; 7 Ind. Dec. (N.'S.) 576.. 
(6) d Me es Rep. 36. > 
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serve the right, title and interest of the 
mortgagor and to prevent any invasion 
of that right by a stranger. The mort- 
gagor baving put tpe  mortgagee in his 
stead in the possession of tke property 
enjoys immunity and believes trat, so 
far as his possession is concerned, his in- 
terest will be protected by the mortgag ee. 
Therefore, if the mortgagee las etler 
by neglect or in collusion allowed any 
other person to come into possession cf 
tne property, there will be, in my opinion, 
no invasion of tbe rights of the mortgagcr 
and when the time for redemption 
arrives he will be entitled to treat tre 
stranger as a trespasser, and tbe strang er's 
right by adverse possession will not com- 
mence against the mortgagor uniess and 
until the mortgagor kad  exercired Lis 
right of redemption and Fad Te- 
deemed the property. Thisis the case 
of a complete possession and no right of 
possession is exercised by the mortgagor. 
There may, however, be cases where the 
mortgagor and the mortgagee are both 
in possession of the property in accorcance 
with tre arrangements arrived at by them 
and set forth inthecovenant in tkebcnd, 
Tre possession of the mortgagee consists 
in the appropration of the usufruct of 
the property and that the usufruct may 
be enjoyed by both mortgagcr and mort- 
gagee for the usufruct and tne income 
of the property mignt far exceed tre in 
terest in lieu of which the mortgagee en- 
joys the poscession: of tre property. ln 
“such a case the application of the prin- 
ciple which I Lave tried to Jay down 
above will also be varied; but tf e pr o- 
ciple will apply to that portion cf tre 
usufruct which issupposed tob ein poscessjon 
of the mortgagee. To give a concrete 
examp'e I would refer to the facts of the 
present case wherea rent Lasbeen reserved 
to be payable by the mortgagee to the 
mortgagor. It may be that in some cases 
the mortgagor may bimse!f be realising 
from the tenants that portion of the rents 
and profits which represents the hakejrs, 
but that does not affect the principle, 
though it may be only a question of what 
amount of evidence will be necesary to 
prove adverse possession in a stranger, 
Therefore, I am of opinion that when 
hakajri ot tents and profits are reserved 
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by the mortgage and are payable to the 
mortgaecr tnereis nc reason why tle prin- 
ciple ¿f adverse possession should not ap- 
ply, thcugb in orcer to take advantage 
of adverse possession it must satisfy atl 
the conditions required fur adverte pos- 
session, nameiy, it must beopen, hostile, 
and to the knuwiecge of the morteaecr. 
A mere non-payment of the hakajri o 
forbearance to feaiise it fur any length 
of time would not create any adverte 
possession, nor a mere payment of tke 


. same to a strang er by Qutess, force or com- 


pulsion, unless cuch payment is made with 
the knowiecge of tke mortgagcr trat it 
was being paid againsth is interest, ‘This, 
therefc1e, necessarily leads to tne cch- 
clusion trat in tre case of a mortgacee 
in possession where  /kaj'? is fixed, 
the circumstances of each case will ceter- 
mine whether tsere can be any adverte 
possession or not in a stranger, In tre 
Alahabad case tne person c'aiming by 
adverse posression bad got his name re- 
eistered in the Revenue Court and t, at 
fact alone was said not to constitute ač- 
verse poscession, In the present case in 
tne atie,taiion priceedings it was held 
that the delencants Nos. 3 and 4 weie 
in possession of tke property and ther 


. names weretezistered as again.t the pla‘nt- 


iff, That alone, on the view taken by 
tle A'lahabad Heh Court, may not be 
sufficient to create adverse posresicn 
in favour of the defencants Nos. 4 and 5. 
Now in this case the money became payab'e 
and the right to receem tke property did 
arite and in fact on tLe 9th February 1000 
tre éefencants deposited tle money (ue 
on tre zarpeshgi and redeemed tle prop- 
erty on tLe 17th February 1906. ‘They 
ate also said to Fave realized the hakajri 
due to them and these facts, the Courts 
below have he'd, constituted adverse 
possession in favour of tle defendants 
Nos. 4 and 5 and satisfied a'l tke require- 
ments or conditions of a complete and 
valid adverse possession. ; 
'TEereisa good deal of force in t} e view 
taken by the learned Judicial Commissioner, 
I, however, find that the question of adverse 
possession becomes much stronger in tle 
defencants Nos. 4 and 5 by reason cf the 
result of the litigation in the rent-su't in 


1893 when the possession of the property 
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was delivered through Court to Tlakdhari 
in the presence of the plaintiff. This fact 
has 
Courts below nor is it urged in tke argu- 
ments atthe Bar. Tilakdkari, the plaintiff 
says, had no right to be in possession and 
if he got possession in 1893, he was à tres- 


passer from tkat moment; tkat possession 


was delivered in a case where the plaintiff 
was a party and consequently it was open 
and hostile. l 

Taking all these circumstances into 
consideration, I would in this case bold 
that the plaintif lost his title, if any, 
by adverse possession, Therefore, I would 
dismiss the appeal with costs, 


Ross, J.—I agree. 
Z.K. Appeal dismissed. 


suini MR, A 


SIND JUDICIAL COMMISSIONER 6 
. COURT, : 


ORIGINAL, CIVIL, SUIT No. 44 OF I921. 
September 6, 1923. | 
Present-— Mr. Rupchand Bilaram, A.J. C. 
THAKURSEY HANSRAJ— PLAINTIFF 
Versus 
KISHENDAS REWACHAND 
ANOTHER— DEFENDANTS. 

Negotiable Instruments Act (XX VI of 1881), 
ss. 13, 15— Cont vact Act (IX of 1872), s. 126— Evi- 
dence Act (I of 1872), s. 92— Negotiability of 
instrument not payable to particular person— 
Signature on back of , instrument— Endorsement 
—Oval evidence to prove contract of guarantee. 

A promissory-note not expressly payable to a 
particular person of his order is a negotiable instru- 
ment, if there is nothing to show that it was not 
intended to be transferable. [p. 283, col, 2.) 

Signature on the back of a negotiable instrument 
of a person whois neither the maker nor holder 
thereof does not amount to an edorsement within 
the meaning of section 15 of the Negotiable Instru- 
ments Act; [p. 283, col. 23} 

Steele v. McKinlay, (1880) 5 App. Cas. 7543 43 
L. T. 358; 29 W. R. 17, referred to. 

Oralevidence can be adduced to prove a contract 

* oí guarantee by a person signing on the back 
of a negotiable ihstrument, (p. 284, cols. I & 2.] 


AND 


|. Mr. Dipchand Chandumal, for the 
Plaintiff. 
Mr. Kaluma Pahlumal, for Defend- 


ant No. 2%. 


not been noticed by either of the. 


(1925 


JUDGMENT.—'[his is a suit for recovery 
of Rs. 2,500 due on a  promissory-note 
written in English, dated 5th August 1920, 
which reads as follows:— : 

“Live months Kharra due after this 
date I promise to pay Thakur Hansraj 
the sum of Rs. 2,500 only for value re- 
ceived.” . 

The promissory-note is signed by Keshow 
Das, defendant No. 1, and on the back 
of the promissory-note La khime!, defendant 


. No. 2, has put his signature. Th promis- 


sory-note, as Originally written, contained 
the words “We promise to pay, ete.” 
“We” has been altered to “I” and initial- 
led; 

The plaintiff Thakur Hansraj claims 
relief against both the defendants as 
the makers of the promissory-note or in 
the alternative ageinst defendant No. 1 
as the principal debtor and against de- 
fendant No.2 as the guarantor elleging 
that the plaintiff agreed tc accept the 
document on the distinct understanding 
that bcth the defendants will be liable to 
him onthe document. The plaintiff states 
that he had endcrsed the prc missory-note 
for collection to the. Karechi Bank who . 
presented it to defendant No. 2 tor accept- 
ance, and that defendant No. 2 refused 
to eccept it and refused to pay the emount 
on the due date. 


The suit was otiginally instituted vnder 
O. XXXVII, r. 3, Civil Prccedure Ccde, on 
the prc-note and decreed against defendant | 
No. 1 who failed to epply fcr leave to de- 
fend the suit and allowed it to proceed 
against defendant No. 2, he having been 
granted leave to defend the suit. The 
plaint was subsequently- amended - with 
leave of the Court praying for relief against 
the defendant No. 2 in- the alternative 
as a guarentor. The defendant No. 2 
has denied liability as maker, or endorser, 
or guarantor and has asserted that he 
put his signature on the document sued 
On as an attesting witness. He has cori- 
tended thit the plaintiff has no cause of 
action except on the undi and has denied 
that the hund? was. presented to him either | 
for acceptance or for payment. The do- 
cument sued on has been referred in the 
pleadings, the issues as originally framed 
and in the evidence, as.a hundi. 
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The following consent issues were raised 
on the r4th June rgzr:— 

I, Did the defendant No, 2 execute 
the kundi? 

2. Was. defendant No. 2 guarantor, 
and, if so, is he liable? 

3. Did the plaintiff accept the kundi 
on the understanding that the defendant 
No. 2 would be liable ? 

4. Is the defendant No. 2 liable 
the kundi ? 

5. Wasthe kundi presented to defendant 
No, 2. If not, what is its effect ? 

6. General. 

It áppears from the evidence of Mr. 
Lobo, Pleader, Exhibit 5, that the plaintiff 
had filed a suit for recovery of a certain 
amount against the firm of ‘‘Cut-Piece 
Mart’? which was a concern belcnging to 
defendant No. randhis brothers, and that 
the second defendants and two or three other 
persons met the plaintiff in the presence 
of Mr. Loboand at his office for settlement 
and that defendant No. 2 took an import- 
ant part in bringing about the settlement by 
which the plaintiff agreed to accept a kundi 
from defendant No. r for Rs. 2,500, in 
satisfaction of his claim in the suit filed 
by him, provided the kundi was endorsed 
by a substantial party, defendant Mo. I 
being a weak party. In the presence cf 
defendant No. 2 defendant Mo. 1 offered 
to get the kundi endorsed by defendant 
No.2 and on plaintiff notifying his willing- 
ness to accept the endorsement by de- 
fendant-No. 2 defendant No. 2 agreed 
to do so. The document in suit, Exhibit 
6, was thereifter signed by -defendent 
No.2 in the presence of Mr. Lobo. He is 
positive that defendant No. 2 did not 
sign itas an attesting.witness but as being 
the person responsible to pay the amount. 
Mr. Lobo, however, did not scrutinize 
Exhibit 6 or apply his attention to see 
if Exhibit 6 was properly drawn vp 
or executed. He believes thet it was 
written. out by defendant No. 1. 

No evidence has been adduced on behalf 
of the defendant No. 2: and he himself 
has not gone into the witness-box, it being 
alleged that he has left Karachi about 
' three months ago. 

On the evidence, I have no hesitation 
in holding that the defendant No. 2 did 
not put his signature as an attesting wit- 


on 


* 
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ness, but with the object of making him 
self liable for due payment of the amount 
to the plaintiff. 

It is not nnlikely that Exhibit 6 was 
drawn up in the first instance as a joint 
promissory-note to be signed by both the 
defendants but as the defendant No. 2 
was not the principal debtor “we” was 
altered to ''I'" in the body of Exhibit 6 
and signed by defendant No. 1 as the prin- 
cipal party, defendant No. 2, having signed 
at the back of the note es guaranteeing 
the payment of the amount in the event 


` of the failure of defendant No. 1 to pay 


the emount. 

It is unfortunate that Mr. Lobo was 
not asked and did not apply his mind to 
see if Exhibit 6 had been properly drawn 
up or executed. 

Exhibit 6 is a negotiable instrument 
within the meaning of section 13 cf the 
Indian Negotiable Instruments Act, XXVI 
of 1881, as.amended by Act VIII of 1919, 
though it is not expressly payeble to the 
pl intiff or to his order. Explanation 
I which has been addeu to section 13 by 
the amending Act provides that, unless 
the instrument conteins words prohibiting 
transfer or indicating an intention that 
it shall not be transferable, 2 promissory- 
note payable to a particular person is a 
negotia'le ‘instrument. There is nothing 
to show in Exhibit 6 that it was intended 
not to be transferable. 

The signature of defendant No. 2 on 
the back of the instrument does not, 
however, amount to en endorsement ds 
defined in section 15 of the Act. The 
defendant No. 2 is neither the maker of 
the note nor the holder of the note. The 
plaintif, however, seeks to make him liable 
asa guaraator, and I am of Opinion that 
he is liable as such. — Uhder section 126 
of the Indian Contract Act a contract of 
guarantee is a contract to perform the 
promise ur discharge the lia bility of a third 
person in caseof his default. When Lakhi- 
mal agreed to endorse the kundi or put 
‘‘mathalo” he agreed to pay the amount 
of the hundi in the event of the principal 
debtor tailing to honour the same on the 
due dite, and guaranteed to discharge 
the liability in case of default by the prin- 
cipal debtor to pay the amount on the 
due date. we a 


£04 
In Steele v. McKinlay (1), e bill was pur- 
ported to have been drawn by J. Walker, 
Qn William and Thomas M’Kinlay and to 
be payable to E.J. Walker's order. On 
the back of it,it was signed by J. M'Kinley. 
Itappeared from the evidence that William 
and Thomas M’Kinlay, who were twc bro- 
thersand who traded in the name of William 


. and James M’Kinlay, being in want of 


funds commissioned their father James 
M’Kinlay to obtain for them an advance 
of £1,000. He entered into communica- 


tion with John E. Walker, the result being 


that Mr. Walker signed the bill and handed 
it to James M’Kinlay who after having 
got his sons t accept the bill in their firms’ 
name put his own signature on the back 
of it and returned ii to Mr. Walker who 
remitted the amount of the bill to the 
drawees, the sons of James M'Kirnlay. 
Both Walker and James M’Kinlay being 
dead, the Trustees of Walker's estate 
claimed to recover the amount from the 
representatives of the estate of James 
M’Kinlay the amount due on the Bill of 
Exchange. In negativing the liability cf 
the.estate of James M'Kinlay to Walker, 
Lord Blackburn stated, at page 768, that 
though by Common Ixw of England a 
contract to answer for the debt of another 
person might be proved in the seme manner 


as any other document and that there: 


is no reason either in justice or equity, 
why, when such a contrect has been entered 
into by word of mouth it shovld not be 
carried’ out by lw, section 4 «f the Statute 
of Frauds, 29 Car.2, c. 3compelled the 
Courts to refuse to enforce stch a pro- 
mise, however clearly it may be proved, 
unless there was statutable evidence in 
writing of such promise. The Statute cf 
Irrauds has no application here and there 
is no reason why such a contract, if proved, 
as it has in this case been proved, should 
not be given effect to. 

The fact that the defendent No. 2 put 


. his signature on the document in a man- 


ner as nof to clearly express the intention 
of the parties does not relieve him of his 
liability to the plaintiff as guarantor. The 
whole of the contract between the parties 


. (1) (1880) 5 App. Cas. 754; 43 L. T. 358; 29 
Wy Ri kin A EE 


INDIAN CASES; 
THAKURSEY HANSRAJ V, KISHENDAS REWACHAND, 


— [1525 


has not been reduced to writing so as to 
exclude evidence cf its terms under section 
92 of the Evidence Act, and evidence 
is admissible to show the circumstances 
under which defendant No.2 ptt his signa- 
ture on Exhibit 6, andit appears from the 
evidence that the defendant No. 2 did 
guarantee the payment of the amount 
and did put his signature on Exhibit 6 
with the object of rendering himself 
liable for the amount, There is no evi- 
dence to show that Exhibit 6 was presented 
to the defendant Mc. 2 for acceptance 
or for payment by the Karachi Bank tc 
whom the Exhibit 6 had been endcrsed 
by the plaintiff for. collection. There is 
evidence that the defendant No. 2 declined 
to pay the amount on the yth of January 
192r, when the plaintiff, accompanied by 
the Notary Public's Clerk, ` demanded 
payment (Thakursi Exhibit 7 and the 
Note of Protest on Exhibit 6). Though 
itis likely that Exhibit 6 was presented 
to the defendant No. 2 for payment befcre 
Exhibit 6 was protested for non-payment, 
no evidence has been given to’ show when 
and by whom it was presented fcr pay- 


ment. Mr. Kalvmal hes argued thet the 


defendant No. 2 is discharged from lia- 
bility as Exhibit 6 was protested for ncn- 
payment more then 24 hours after it te- 
came due. It is not open to Mr. Kalu- 
mal 10 raise tlfis contention in argument 
and after the case for the plaintiff hes 
been closed. If he had raised the pcint 
specifically the plaintiff would Lave led. 
evidence to show thet Exhibit 6 was pre- 
sented for payment before it was protest- 
ed. 

I hold, therefore, on the issues as fol- 
lows:— 

Issue No. 1. That the defendant No. z 
did put his’ signature on Exhibit -6 
as an attesting witness but with the object 
of rendering himself liable for the same. 

Issue No, 2. In the affirmative. 

Issue No. 3. The. plaintiff agreed 1o 
accept the document on the understanding 
that defendant No. 2 would be liable. 

Issue No. 4, The defendant No. 2 
is liable to pay the amount of the pro- 
missory-note as a guarantor. 

Issue No. 5. The promissory-note was 
presented for payment to the defendant 
No,2 atleast on the 2th of January 1921. 
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Issue No. 6. The plaintiff is entitled 
to a decree against defendant No. as 
guarantor for- Rs, 2,500 with interest 
at six per cent. per annum from date 
of suit to payment and costsof the suit. 

PB, A, & S. D. Order accordingly. 


LAHORE HIGH COURT. 

SEcoND Civ, APPEAL No, 1176 OF 

1922. 

December 21, 1922. 
Present:—Mr, Justice Broadway. 
AMARSIRGH —PLAINTIFF—APPELLAN'T 

| versus 
KANSHI AND OTHERS—DEFENDANTS— 
j RESPONDENTS. 
Cil Prozedure Code ( Ast V of 1993), O. XLI, 
,". 22— Áppzal — Appellate Court, pawar of, to 
ali pary-—-Discrition, exercise of—-Limitaton— 
Neglect. 

An Appellate Court has discretionary power 
uader O. XLI, r. 25, of the Civil Procedure Code 
to alla party to aa appeal, and the Law of Limi- 
tition caaaot be invoked wien such power is 
exercised. fp. 385, col. r] 

S53h35 Din v. Miran Bakhsh, 25 Ind. Cas. 
549; 79 P. R. 1914; 253 P. L. R. Yorg; 16) P. W. 
R. 1914, followed. 

Woaere a matter is left by law within the dis- 
cretion of a Court, and the Court after proper 
enquiry and due consideration has exercised its 
discretion in a sound and reasonable maaner, the 
High Court will not interfere with the conclusion 
atrived at, even thougait would itself have arrived 
at a different conclusion — [p. 285, col. r.] 

Ranchodji v. Lallu, 6 B. 304; 3 Ind. Dec, (N. 8.) 
659, relied on. 

Dating the pendency of a suit the Court made 
an order directing that one D should be made a 
defendant. Tae plaint was not amended so as 
to include D among the defendants, aud the case 
proceeded and was eventually dismissed. D's 
name did not appeat in the judgment or decree, 

Tue plaintiff preferred an appeal, but D was not 
implealed as a respondent. This omission was 
not discovered till after the expiry of the period 
of limitation ; 

Held, that, having regard to the fact that D's 
name did not appear in the plaint, judgment 
or decree, there was no neglect on the part of the 
plaintiff or his Couusel in failing to implead D 
as a respondent and this was, therefore, a fit case 
for the exercise of the discretionary power vested 
in the Court under O. XLI, r. 20, of the Civil Pro- 
cedure Code, [p. 286, cols, zy & a] 


^ ‘i mt 


INDIAN CASES. 


285 


Second appeal from a decree of the 
Additional District Judge, Hoshiarpur at 
Jullundur, dated the ist February 1927, 
affirmine that of the Munsif, First Class, 
Dasuya, District Hosbiarpur, dated the 
21st July r921. 

Lala Madan Gopal, for the Appellant. 

Mr. M. L. Puri and Lalas Faqir 
Chand and Mehr Chand Mahajan, for the 
Respondents, 

JUDGMENT.—One Amar Singh insti- 
tuted a suit against Kanshi, son of Mayya, 
and Kanshi, son of Radha, for possession 
of a share in certain immoveable property 
and for a declaration gua the other half 
that a certain alienation effected by Kanshi, 
son of Radha, would not be binding on 
bis reversionary rights on tbe alienor's 
demise. Kanshi, syn of Mayya, the vendee 
in the case, pleaded that he had entered 
into an arranzement re'atinge to this prop- 
erty with his son Daulat Ram and tkat 


. Daulat Ram was, therefore, a necessary 


party. Upon this the Court ordered 
Dauiat Nam to be made a party, The 
p'aintiff was never directed to amend 
the plaint in order to include Daulat Ram 
asa deiendant and the case proceeded. 
Tue result was against the plaintiff and 
a decree was drawn up dismissing the 
suit with costs. In this decree Daulat 
Ram's name was not entered asa party, 
nsr did it appear asa party in the heading 
of the judgment of the Trial Court 

Tue plaintiff preferred an appeal to 
the District Court and at the hearing of 
the said appeal an objection was taken 
to the appeal on the ground that Daulat 
Ram was a necessary party and had not 
been impleaded, ‘Taerefote, the learned 
District Judge, relying on Mela Ram 
v. Narain Das (1), dismissed the appeal, 
holdin? that Daulat Ram was a necessary 
party andthat an appeal, as far as he was 
concerned, would at that -date be time- 
barred. 

Amar Singh has come up to this Court 
in second appeal and on his behalf I have 
heard Mr. Madan Gopal, while Mr. Mukanad 
Lal Puri has addressed me on behalf of 
the respondents. As pointed out in the. 
order of the Division Bench admitting 
his appeal, no general rule has been laid 


(x) 188 P, R; 18832; 
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‘down by Mela Ram v, Narain Das (x), 
nor by Khaira v. Salem Raj (2) in which 
that decision was followed. It is true 
that the appellant could. not as of right 
have claimed to add Daulat Ram as a 
party before the learned D.strict Judge 
as the appeal qua Daulat Ram was time- 
barred. Nevertheless, the learned District 
Judge had the power to take action under 
O. XLI, r 20, Civil Procedure 
Code, and had the learned District Judge 
exercised the power given by that rule 
and Order, the Law of L/initationcould not 
have been invoked, vide Shahab Din v. 
Miran Bakhsh (3). In thesame case it 
was heid that the power to take action 
under O. XIA, r. 20, was a discretionary 
one, and Mr Mukand Lal Puri kas drawn 
my attention to Ranchodji v. Lallu (4) 
where a Division Bench of the Bombay 
High Court held that, where a matter is 
left by law within the discretion of a Court; 
‘and the Court, after. proper enquiry and 
due consideration, Las exercised its d's 
cretion in a suund and reasonable manner 
the high Court will not interfere with 
the conclusion arrived at, even though 
if it arrived at a different conclusion, In 
the present case, however, this authority 
has no bearing, inasmuch as the learned 
District Judge does not appear to have 
had his attention drawn to the provisions 
of O, XLI, r 20, Civil Procedure Code, 
He has, therefore, not exercised any dis- 
cretion in the matter, 

There remains the question whether 
there has been any neglect onthe part of 
theappellant or his Counsel. As to this 

‘I think there is some force in Mr, Madan 
Gopal’s argument that the documents 
beforethe Counsel would not necessarily 
haveledhim tothe conclusion that Daulat 
Ram wasa party to thecase and as such 
should be made a party to the appeal. 
The plaint did not contain his name, In 
the heading of the judgment his name 
did not appeat and his name was also 
absent from the decree, In these circum- 


(2), 75r Ind. Cas. 935; 1 In» 21; 60. P. Tj. R. 1920] 
36 P. W. R. 1920.. 

(3) 25 Ind. Cas. 349) 79 Pi R: 1914: 26 8 P; 
En Ri 19x41 169 P; W. R; xora4: 

(à 9 Ei 3041 5 Ind; Deci (N: 8.) 659: 


stances, I am of opinion that there was 
no real neglect on the part of the plaint- 
iff or his Counsel, 

I accordingly accept this appeal and 
remand the case to the lower Appellate 
Court making Daulat Ram a party to the 
proceedings under O. XLI, r. 20. The 
lower “Appellate Court will now dispose 
of the appeal beforeit onthe merits, Ccsts 
in this Court will follow theevent. Stamp 
on the memorandum of appeal will be 
refunded. 


Z. K. Appeal accepted, 


SIND JUDICIAL COMMISSIONER'S 
COURT, 


CIVIL REVISION APPLICATION NO. 35` 
OF 1922, 
October 3, 1923. 
Preseni-— Mr. Raymond, As J. C., and Mr. 
Rupchand Bilaram,A.J.C. 
LIRM OF JIWANJI & COY.— PLAINTIFFS 
. — APPLICANTS 
UOF SS 
Firm OF MAHTABRAI-CHOOHAMAL— 
DEFEXMDANTS— OPPONENTS, 

Evidence Act (I of 1872), s. 92-— Contract of sale 
of goods—Steamship mentioned in contract —De- 
livery, date of—Oral evidence. 

Where in an entry constituting a contract to 
buy and sell goods, after describing the goods 
aud stating the rate, the name of the steamer is 
mentioned, the meaning is that the goods are to 
attive by that steamer and would be delivered 
by the seller to the buyer on the arrival of the 
steamship. Oral evidence, therefore, cannot be 
given to prove that goods were to be delivered 
within a certain number of days from the date 
of the contract. 


Application to revise an order of the 
Small Cause Court Judge, Karachi, under 
section 25 of the Provincial Small Cause | 
Courts Act. 

Mr, Dipchand Chandumal, for the Appli- 
cants. 

Mr. Kodumal Lekhraj, fox the Opponents, 

JUDGMENT.—'l'his is an application in 
revision under section 25 of the Provincial 
Small Cause Courts Act..The firm of 
Jiwanji and Co., plaintifis-applicants, by 
a contract dated the 24thłof. June; 19211 


hd 
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had agreed to sell and the defendants- 
opponents firm of Mehtabrai-Choohamal 
had agreed to purchase x Cwt. of flat 
iron steel bars at a rate specified in the 
Noondh entry in the opponents" book which 
admittedly was made by the brokers who 
effected the transaction. The goods in 
question were to arrive by the steamship 
“ Frauenfels." On the arrival of the goods 
the applicants gave notice thereon to the 
opponents and asked them to take delivery 
and pay for them, but the defendants failed 
todosoonthe plea that the goods had not 
arrived within the time stipulated and, there- 
fore, they had cancelled the contract, There 
is no copy of any written statement in the 
paper-book but we may gather the main 
defence to be embodied in issue No.2 framed 
by the learned Judge of the Small Cause 
Court which is as follows:— 

“Was there a stipulation that goods had 
to be delivered within fout or five days 
from date of contract?” 

On this point the learned Judge came 
to a finding :— 

"Evidence establishes that by explicit 
. stipulation time of delivery was made the 
"essence Of contrect" and when that 
expired defendant by a written notice 
rightfully cancelled the contract," He, 
therefore, dismissed the suit of the plaint- 
iffs applicants and the latter now come to 
us to exercise our powers in revision under 
section 25 of the Provincial Small Cause 

Courts Act, 

Now, it is important to observe that the 
contract between the parties is contained 
in the entry in the Noondh of the respond- 
ents' books where, after describing the 
goods and stating the rate, the words are 
“steamer Frauenfels" which can only 
mean and this inference cannot be disputed 
or challenged that thegoods were to arrive 
by the steamship ''Drauenfels", The con- 
tention of the opponents is, that the brokers 
who effected the transaction mentioned 
the time of arrival of the goods and that it 
was to be, according to the opponents, four 
or five days from the date of the contract. 
Now, in the first place, the period of four or 
five dayscannot possibly be true because 
in the letter of the 6th of July Ig2r ad- 
^ dressed to the applicants by the opponents 

it is stated that the brokers stated at the 
time the steamer would arrive within eight or 


INDIAN. CASES; 
JIWANJI AND CO, V, MABTABRAI-CEOOHAMAL; 


287 
len days and that is the longest period that 
they would have to wait, So, therefore, in 
the first place, the issue as framed by tke 
learned J udge whether there was a stipula- 
tion that the goods had to Le delivered 
within four or five days from the date of 
the contractis erroneous. However, apart 
from that, the contract clearly provides 
that the goods were to arrive by the steamer 
“ Frauenfels’’, there is no stipulation there- 
in either express or implied which could 
even remotely indicate the probable date 
of the arrival of the steamerand the oppo- 
nents cannot be allowed to adduce parol 
evidence to contradict the written docu- 
ment which is perfectly plain and explicit 
as it stands, The learned Judge was in 
error in allowing oral evidence as to any 
verbal arrangement Letween the brokers 
and the respondents when the contract 
itself contained a clear stipulation that the 
goods were to arrive by the steamship 
“trauenfels”. It is certainly beyond the 
authority of the brokers tofix any specific 
period for the arrival of the goods. The 
learned Judge of the Smali Cause Court, 
therefore, is clearly in error in holding that 
by explicit stipulation, time of delivery 
was made the essence of the contract. 
It is asserted and not denied that as soon 
as the goods arrived, opponents were given 
intimation of arrival and asked to take 
delivery. They failed to doso and they are, 
therefore, responsible for the breach of the 
contract. Itappears from the issues fram- 
ed and the findings of the learned Judge 
of the Small Cause Court that having dis- 
missed the suit as he was of the opinion 
that the applicant had failed to give 
delivery within the time stipulated, he 
held that applicants had no right to claim 
damages from the opponents, 

As we reverse the learned Judge's finding 
on this point, we remand the case to the 
Small Cause Court for ascertaining the 
damages, if any, caused to the applicants 
by the opponents’ breach of the contract, 

Costs to be costs in the cause, 

S. D. Application allowed. 
Sak remanded. 
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OXKAR Y, KAMALCHAND, 
NAGPUR JUDICIAL COMMISSIONER'S 


Crvin, Revision NO. 47 OF 1923. 
uf June 16, 1923. 
Present ;— Mr, Baker, J. C. 
ONKA R—PLAINTIFF—A PPLICANT 
] VEYSUS 
KAMATLCHAND-——DEFENDANT— NON- 
"^ ..— APPLICANT. - 

Civil Procedure Code {Act V of 1908), O. IX; 
O. XVII, vr. 2, 3-—Presence of party— Appear- 
HCE, 

The mere presence of a party in Court is suffi- 
cient to constitute appearance within the meaning 
of O. IX of the Civil Procedure Code. 

Soonderlal vw.: Goorprasad, 23 B. 414; Chitty's 
S, C. C. R. 561; 12 Ind. Dec. (N. S.) 275, followed. 

Where a párty is present in Court and refuses 
to examine a witness and proceed with the. case 
by. reason of his Pleader's illness, the order dis- 
missing the suit merely for want of prosecution 
is one under O. X VIT, r. 3 and not under r, 2 and 
is wrong as r. 3 requires a decision on the merits. 

Sitara Begam v. Tulsi Singh, 23 A. 462 at 
p. 463; A.W. N. (1901) 149, followed. . 

Revisionofan orderof the Judge, Small 
Cause , Court, Khandwa, dated the r5th 

December 1922, in Civil Suit No, 3263 
of 1921. | 

Mr. W. R. Puranik, for the Applicant, 

Mr.M. B. N1yogs, forthe Non-Applicant, 

ORDER.— The facts of this case are that 
the plaintiff Onkar sued the defendent 
Kamalchand for arrears of pay in the Court 
oí Smell -Causes at Khandwa., Various 
pleas were raised by the defendant and there 
were severa hearings. Witnesses were exa- 
mined but at the last hearing plaintiff's 

Pleader was absent owing to illness. The 
Judge ordered plaintiff to further examine 
one.of his witnesses who was present. The 
plaintiff said he was unable to do so in the 
absence of his Pleader. The Judge then 
dismissed the suit for want of prosecution, 
holding that plaintiff’ was obstructing 
the progress of the suit. The plaintiff 
makes the. present application for revision 
of this order. The plaintiff having appear- 
ed in Court the order must be taken to be 
under O. XVII, r. 3, Civil Procedure Code. 
It has- been contended that plaintiff not 
being able to-proceed with the suit cannot 
be said to have appeared within the meaning 

~of the Civil Procedure Code. 

This is not so. The mere presence of a 
party in Court is sufficient to constitute 
appearance within the meaning of 6, IX, 


[623 < 


Civil Procedure Code, Soonderlal v. Goor- 
prasad (1). The cases quoted by the learn-. 
ed Pieader for the non-applicant are all 
cases in which the party was not actually 
present at the hearing and do not. apply 
to the facts of this case. The order, there- 
fore, is not under O. XVII, r. 2, but.under 
O. XVII, r. 3, and is based on plaintiff's 
failure to perfornr an act necessary for the 
progress of the suit. This being so, the 
order dismissing the suit for want ‘of prose- 
cution is wrong, as O. XVII, r. 3, requires - 
a decision on the merits, Sutara Begam 

v. Tulsi Singh (2). There has been no 

decision on the merits in the present case. 

The order must, therefore, be set aside. 

The order also cannot be supported on- 
other grounds. It was not the plaintifs. 
fault that his Pleader was ill and he wes 
himself unable to conduct his case. Al- 
most all the evidence had been recorded 
and this one witness remained. For this 
reason, I think, the p'aintiff should he 
allowed to complete his case. . 

I set aside the order of dismissal and 
direct that the suit be heard and decided 
on the merits and that the examination 
of the witness Shamrao be completed. 
Costs of this application on the . non-appli- 
cants, j 


G, R, D. 


A pplication allowed. 


(r) 23 B. 414! Chitty's S. C, C. R., 561 I 
Ind. Dec. (N. 8.) 275. PENA: SP 
(2) 23 A. 462 at p.463; A. W, N. (1901) 149 ` 
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MADRAS HIGH COURT. 
REFERENCE NO. 5 OF 1923. 
July Ir, 1923. 

Presen: :-—Sir Walter Salis Schwabe, KI, 

Chief Justice, and Mr. Justice 

Wallace. 
In re NANNI KUDUMBAN AND 
OTHERS—ACCUSED., 

Criminal Procedure Code (Act V of 1898), 
$. 307—Triat by Jury—Disagreement between 
Judge and  Jury-—-Heference to High | Court.— 
Procedure— Criminal Trial — Identification, proof 
of— Identification parade, value of. 


` 


Where a'Judge hears a case with a Jury and 
disagrees with them to such an extent that he feels 
that he cannot accept their verdict, he is entitled 
to refuse to accept that verdict and submit the 
case with his reasons to the High Court. The 
High Court then has thrown uponit the burden 
of examining for itself the entire evidence in 
the case deriving such assistance, as it can, by 
giving due weight to, without being bound by, 
the opinion of the Sessions Judge and the Jury. 
The opinion of the Sessions Judge is that as ex- 
pressed in the reference or at the hearing, and 
the opinion of the Jury is usually found express- 
ed in the verdict. [p. 289, col. 2.] 

Emperor y, Chellan, 29 M. 9x; 3 Ct, I. J. 371, 
referred to. 


in such a case as the above the High Court 
must make up its own mind, realising that it has 
a disadvantage in not having seen the witnesses, 
but has a freer hand than a Court of Appeal 
generally has. Ifit comes to the conclusion on 
the evidence that it should not convict if the 
case came before it in the capacity of a Trying 
Judge—and in arriving at that conclusion it must 
give due weight to the fact that other persons 
have taken other views and have seen the' wit- 
nesses—then its duty is to acquit the prisoner. 
[p. 290, col. x.] : 


. Identification parades held by the Police  re- 
quire the most careful scrutiny, for if a witness 
has, before the parade, seen the person that he 
is going to identify, it does not matter in what 
order that person is placed, the witness is sure 
to identify him. [p, 299, col. 2.] 


Reference uuder section 307 of the Code 
of Criminal Procedure, 1898, by the 
Sessions Judge of the Ramnad Division, at 
Madara, in Case No. 52 of his Calendar 
for 1922. 


Mr. 4. S. Sivakaminathan, amicus curlae 
for the Accused. 

The Public Prosecutor (Mr. J. C. Adam), 
fos the Crown. 


I9 
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JUDGMENT. 

Schwabe, €. J.—In this case, very prop- 
erly at the suggestion of Mr. Adam, the 
case was adjourned so that the accused's 
interests might Le represented by an 
amicus curiae and his attendance has been 


. very useful to the Court in calling its 


decisions on the 
section 307, Criminal 
Procedure Code. Speaking for myself, 
I agree with the view expressed in 
Emperor v. Lyall (1) and Emperor v. 
Annada Charan Thakur (2) as to- the 
functions of the Court when section 307 
has been brought into operation. I 
think that the intention of the  Legis- 
lature has been clearly expressed by the 
section itself and it comes to this: 
Where a Judge hears a case witha Juy 
and disagrees with the Jury and dis- 
agrees to such an extent that he feels 
that he cannot accept their verdict, he 
is entitled to refuse to acc:pt that 
vetdict anl then submit the case with 
his reason; to the High Coutt and the 
High Court then has thrown upon it 
the burden of examining for itself tbe 


attention to certain 
construction of 


. entire evidence in the case deriving such 


assistance as it can by giving wheat is 
described as due weight to the opinions 
of the Sessions Judge and the Jury. The 
opinion Of the Sessions Judge is the 
opinion as expressed in the reference or 
at the hearing. The opinion of the 
Jury might possibly be expressed in 
some other way, but it will usually be 
found expressed in the verdict, and I 
agree with what is said by Benson, J. in 
Emperor v, Chellan (3) namely, “ The 
so-called ‘verdict? does not bind him. 
It becomes for all legal purposes a mere 
opiniou, ani this, I take it, is what 
Section 307 refers to when it speaks of 
the ‘opinion’ of the Jury." I, however, 
do not think ii necessery to go sofar as 
Davies, J., in the same case when he sug- 
gested that the opinion must be something 
other than the verdict. Ithink the result 
is that this Court, when faced with that 
duty, has to make up its own mind 


(2 29 C, n 6 C. W. N.253. ii 

2) 2 Ind, Cas. 497; 36 C. 629; 13 C. W. N. 75 

9 C. I. J; 638; 10 Cr. In J. 32. . ne d 
(3) 29 M.91; at p. 94 3 Cr: In J: 371; 


advantage 
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realising of course thet it has a dis- 
in not having seen the 
witnesses, but kas a freer hand than the 
Court of Appeal generally has, and I 
think that if the Court comes to the 
conclusion on tkat evidence that it 
should not convict if the case came 
before it inu ‘the capacity of a Trying 
Judge, and in arriviag at that conclusion 
if must give due weight to the fact 
that other persons have taken otber views 
and have seen the witnesses,in such a 
case it is the duty of this Court to 
acquit the ‘prisoner. l 

Now, turning to the facts of this case, 
my own ‘feeling is that having read 
all the evidence and having given such 
weight .as Ican to the fect that the 
Jury were reaty to convict while the 
Judge thought thst it would be perverse 
if they did convict, I am not in the 
least satisfied that in this case the right 
persons have been convicted, and I think 
one must, as in all criminal cases when 
one isin that state of mind, give the 
benefit of any doubt to the prisoner. 
My reasons for saying that are that a 
long time passed between the occurrence 
and the identification cf any of the 
accused, coupled with the fact that the 
assault and the cattle raid took place at 
night. I should be prepared to say, if 
I kad had the evidence before me, that 
there was nothing very astonisting in 
the witnesses being able to identify by 
stat light the assailants in those cir- 
cumstances, especially when the witnesses 
are men whose duty is to guard cattle 
or steep by night. But I do not think 
that it is human nature on such a 
night to get a very clear impression of 
the features of persons Seen at a short 


distance, which would be so impressed, 


upon the mind, that on seeing those 
persons again many months afterwards 
there would be any certainty of re- 
cognition. In this case after the lapse of 
some months the accused were brought 
upon different occasions for identification 
and ifone could be absolutely certain 
that the ideitifying witnesses had no 
opportunity of seeing these accused 
before the parade, tke fact that these 
witnesses picked out the same persons 
would be sttong cotroboration of the 
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proseeution case. But one cannot shut 
one’s eyes to the fact that these 
identification parades -do „require the 
most careful scrutiny, because X a 
witness has before the parade seen the 
person that he is going to identify, it 
does not matter in what order you put 


"this person, for such a witness will no 


doubt identify that man.. I am not 
saying that in this case there was 
anything of that kind. It may be that 
these persons are particularly lucky to 
escape. It may be that the identifica- 
tion patades were conducted in such a 
way that there was no loophole and no 
possibility of ary kind of unfairness: 
But I must say on the evidence in this 
case I should not be satisfied to convict 


the accused. In these circumstances 
they must be acquitted. ; 
Wallace, J.—I agree. I wish to say 


one or two words on the legal question 
under section 307, Criminal Procedure 
Code. It is there clearly laid down 
that, wien a case comes up under that 
section to the High Court, tke questicn 
whether the verdict in the ‘case is to 
be for acquittal or for conviction is 
entirely open to the. High Court, and 
left open to it to decide after consider- 
ing the evidence and the opinions of 
the Judge and the Jury, The Court is 
bound, in no “way, by these opinions, 
any more than a Judge trying a case 
with assessors, though he must give due 
weight to the opinion of the assessors, is 
bound to follow their opinion. I think 
we are, as a Court, bound to decide for 
ourselves whether the evidence on which 
the Jury based their verdict of "guilty'* 
isin our eyes sufficient to justify such. 
a verdict. I agree with the Chief 
Justice for the reasons given by him that, 
in this case the evidence is rot sumi- 
cient to justify such a verdict. I, there- 
forc, agree with the order proposed by 
the Chief Tustice. 

V. N. V. ; Accused acquitted, — 

Z., K. 
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COURT. 


CRIMINAL APPEAI, No. 68 OF 1923. 
hi May 14, 1923. » 
Preseni:—Mr. Baker, J. C., and 
Mr. Halifax, A. J. C 
SUKHWARIA CHAMARIN-— 
, ACCUSED—APPELLANT 
OF SS 
EMPEROR OPPOSITE PARTY 
Evidence Act (I of 1872), s. 25— Kotwar, whe- 
they Police Officer— Confession made to Kotwar, 
admissibility of—Penal Code (Act XL V of 1860),- 
S. 302—M urder—- Youth, how far JA in reducing 
Sentence. 
A Kotwar in the Central Provinces is not a 
Police Officer. Therefore, a confession made 
to him by an accused is not ‘excluded from evidence 


undersection 25 of the Indian Evidence. Act, [p. 
292, col. 1] 
Queen- Empress v. Bhima, 17 B. 485; 9 Ind. 


Dec. (N. S.) 315 and. Queen- Empress v. Salemauddin 
Sheikh, 26 C. 569; 3 C. W. N. 393; 13 Ind. Dec. 
(N. S.) 965, distinguished. 

If an offence of murder is proved against the 
accused, his youth standing by itself cannot justify 
the Court i inrefraining from passing a sentence 
of death. [p. 293, col. 2.] 

Kachria Mahar v. Emperor, 64 Ind. Cas. 277 
18 N. L. R. 101; 22 Cr. le, J. 757; (1922) A. Je 
R. (N.), followed. 


Appeal against the finding and sentence 
of the Sessions Judge, Raipur, dated the 
20th Marcli 1923, in Sessions Trial No. 2 
of 1923. 

Mr. R: N. Padhye, for the Appellant. - 

Mr. G. P. Dick, for the Crown, 

JUDGMENT —This judgment in tke 
appeal of the Chamar woman, Sukhwaria, 
who has been convicted of the murder 
of her husband Ramadhin by poison, will 
govern also theappeal of the Panka Sukhsen 
(Criminal Appeal No. 69 of 1923) who 
has been: found gu'lty of supplying her 
with the poison she used. The facts 
proved are these. Shortly after eating 
the night meal served by his wife and 
drinking water broug ht by her, Ramadhin 
feltvery ill. 


them. to stop, but they did not drink from 
his lota. 
symptoms of aconite poisoning and died 
very early the next morning, having se- 
veral times diring tbe night declared 


that his wife Sukbwaria Had put poison j 


- in his food. 
|: 2 After his death she was questioned by 
the Kotwar Dhaniram (P, W No.5) inthe 
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covered 


‘this story.. 


His- yvunger brothers: were ` 
eating some of the same food till he warned ` 


He developed all the characteristic- 
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. presence of the assembled villagers and 
stated tbat she put some mahura poison 
in the water her busband drank, which 
Sukhsen,the other accused, had removed 
from an arrow head anc sold to her for a 
rupee, Sukhsén was summoned and ac- 
mitted the trutn of this story to the Kot- 
war. The post moritm appearances indi- 
eated poisoning by aconite as the cause 
of death. .No traces of poison were dis- 
in the viscera or the collected 
vom't of Ramadhin or on the arrow head 
or -piece of kosa fibre, used apparently 
for binding the héad to the-shaft which 
were found in the house of Sukhsen. | 

3. The various statements: made by 
each accused, afterthefirstifull confession 
to the.assembled villagers, are as follows. 
When put before the Magistrate on 3rd 
November 1922, the man. gain made a 
full confession. He again confessed sup- 
plying the woman with poison when he 
was examined by the Committing Magis- 
trate on 15th November 1922, though 
he now sa'd that she asked: for it for 
the purpose of killing rats and added 
tbe details ttat be kad previously refused 
to Jet her have it and that it was Rama- 
dhin's brother Pati who came and fetched 


dt from his house, and not the woman her- 


self. (Pati was apparently not examined 
asa witnessintbecase), Sukbsen repeated 
in tbe Sessions Court, with» 
drawing only the statement that thé woman 
had ever asked bim for the poison and 


making the matter one between himself 


‘and Pati only, and that is the position 


he maintains in his petition. of appeal. 


-To the Magistrate before whom she was 
.put .on 3rd. November 1922, 


the woman 


refused to say anything , statine trat she 


- would say all shehad.to say] ateron. When 


examined by the Committing Magistrate 
and .alsoin the Sessions Court, she denied 
all knowledge of the catse of her hus- 
band's death, and declared that she was 
on good. terms with. nim and had never 
-procured any poison from . Sukhsen. 
'This'she has repeated in her petition of 
appeal to this Court, 


4. Thefact that no traces -of aconite 
‘were found in tbe viscera or vomit of 
Ramadbin is as evidence purely negative. 
Owing to the delay inevitable under the 
present rules governing the matter, which 
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might, perhaps,be revised witn advantage, 
the examination was not mace till some 
two months after the death of Ramadhin. 
The probability of any poison that may 
have been present at the beginn'ne, dis- 
appearingin that time through decomposi- 
tion is strongly indicated by the fact tkat 
none was found on tre  arrow-head 
or kosa fibre, whicn almost certainly had 
some on them when they were re'zed in 

Sukhsen’s house. Further, it is by no 
means clear that the earliest yomitings 
of Ramadhin were collected; it was not 
till some time after ke first felt il] tkat 
poison was suspected and tte matter Łe 
had vomitted was covered up to preserveit; 
before that he Ead gone to twoor three 
house; in tbe village for kelp and advice, 
an? his earliest attacks of vonrting quite 
probably came on him woile re was away 
from nis own houte. 

5. The case against both the appe‘Jants 
depends to a great extent, though by na 
means entirely, on the confessions they 
made to tre Kotwar and tke assembled 
villagers immeiiate'y after tke death of 
Ramadhin, and it is urged on their 
beha'f that there confessions are exclud- 
ed from evidence by section 25 
of the Evidence Act because ‘the 
Kotwar must be regarded as a Poilce 
Officer in that connection, In Queen Emf- 
ress v. Bhima (x) it was held trata Police 
Patel inthe Bombay Presidency isa Police 
Officer within the mean ng of sections 25 
and 26 of tbe Evidence Act, regard being 
badtotheprovisions ofthe Bombay Village 
Police Act, 1897. And in Queen-Empress 
v. Salemuddin Sheikh (2) a Chaukider in 
Benzal was similarly treated as a Police 
Officer fcr the purposes of these sections 
of the Evidence Act. In both cases the 
learned -Judges quoted with approval 
the dictum of Garth, C. J., in Queen 
v. Hurvibole Chunder Ghose (3) that 
theterm ‘Police Officer" in these sections 
should be read notin any strict technical 
sense but according to its more compre- 
hensive and popular. meaning, . 


I) 17 B. 485;9 Ind. Dec, (N. $.) 315. 
(2) .26 C. 569; 5 C. W, N. 3933 13 Ind. Dec 
(N. S.) 965. 

(3) x C. 207; 25 Wi R: 36 Cry t1 Ind, Dec; 
(N; 8.) .132: i . 
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6. In Bombay tke connection of tle 
Police Pate! with tte Police is c'ear from 
the Village Police Act. We are unaware 
of tbe exact duties orresponsibilities of a 
“Chaukidar’ in Bengal, but in cur opinen 
the widest and most comprehensive ex- 
tension of tke term ' ‘Police Officer" cann t 
make it include a Kotwar in tke Central 
Provinces, He is popu'any  regaréed as 


.& subordinate of Pol’ce Officers, tut not 


as one of them, and even tl at idea arises 
mainly from tke fact tlat it js his čuty 
to make, or rather to carry, frequent re- 
ports to the Police. But tte making cf 
reports to a department of tke Govern- 
ment doe; not constitute a person who 
makes them a member of that department 
even in tre popular tente. Indeed, very 
many of tre Kotwar’s reports are not 
made to the Police at ali, but trrcugb tle © 
Police to another department, 

7. It was urged trat tre power cf ar- 
rest which is in the Kotwar would cauce 
him to be popularly regarded asa member 
of the Police force, Tke duties of a Kot- 
war or village watchman as prescritied 
by the Financial Commissioner uncer 
section 227 (2) (c) (141) of the Central Pro- 
vinces Land Revenue Act, 1917, are stated 
in thesth paragraph of Notification No. 20 
of the rst September 1917. "Tnece rules 
are practically an exact replica of those 
made under section 147A of the Act of 
1881, By them tke Kotwar is bound 
to do what any private person isauthorized 
to do by section 59 of the Criminal Pro- 
cedure Coceand section 97, Indian Penal 
Code, or is bound to do under section 44, 
Criminal Procedure . Code, or  wtat 
the Patwart and tbe owner or occupier 
of land and some other specified .persons 
are bound to do under section 45 of the 
Criminal Procedure Code. Itcoulé scarcely 
be said that the Patwari or the Malguzar 
orthetenant isa Police Officer oris popp- 
larly regarded as one because of the 
duty to report thus imposed on him, And 
in this particular . case the Kotwar, so far 
from being bound to arrest the acctsed; 
had not even tne authority to do so, As 
a private person he is authorised by sec- 
tion 59 of tne Criminal Procedure Code 
and asa Kotwar heis bound by the rules . 


made by the Financial Commissioner, tg 


t t 


, 
^ 
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‘attest "any person who in hisviewcotnmits 

a non-bailable and cognizable offence or 
has been proclaimed an offender.” He 
could not, therefore, either in bis private 
or publ’c capacity arrest either of the 
accused, who kad committed no offence 
in his presence and Lad not been pro- 
claimed as offenders. 

8. 'The confessions to the villagers 
being admissible conclu detkecase against 
both accused, as there are many facts 
which, at leastin tne case of tte woman, 
not onty strongly corroborate ti at confes- 
sion but very neatly prove the case by 
themseives, It.has been suggested that 
there is no proof that ske actually pre- 
pared her husband's food that night or 
served him with it or with tbe water that 
he drank, but if the fact tlat she was the 
only wonian in the household were not 
sufficient, we kave the statements made 
by Ramadhin himself that shehad poisoned 
him whict can mean nothing fess than 
the food and drink he tad just had came 
to him from her hands. 

9. As for the man, his statements in 
all three Courts are certainly sufficient 
to establish his guilt in conjunction w:th 
his confession to the villagers, and pos- 
stbly even sufficient witncut it. Ke has 
admitted supp'ying the mohura’ with 
which Ramadhin was killed and tke cir- 
cumstances indicate that te must Fave 
known trat it was to be wel fer trat 
purpoce. To this ‘ndicat‘on ke las hm- 
se'f added great strength by his statement 
trat le had previously re'used to supply 
the poison, and also by his obvicus 
false exp'anation tkat be was told it was 
required for the exterm’naticn of rats; the 
idea of a peasant in the wildest parts of 
tne Bilaspur District spend'ng a rupee 
on the purchase of poison for rats is pre- 
posterous, 


io, We agree in the find'ng that Suklr 
waria, C: amarin, killed her hustand Rama- 
dhin by putting mohura poison in the 
water she gave him to drink, and tl at the 
poison was supplied to ker for that pur- 
pose by Sukhsen. There appears to be 
n)-cTcumstances justifying tke passing 
of any sentencebut that of death, on either 
of the appellants, nor can we find any 
reason for not confirming the sentences, 
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We have not lost sight of the fact that 
both ‘appellants are young, each cfthem 
being recorced as 20 years of age. Such 
weght, as may be ceemed proper, will 
doubtless be given to this fact by tl e exe- 
cutive authorities, Lut stand ng by it- 
self it cannot justify a Ccurt in refra/ mne 
from passing sentence of ceath, as was 
pointed out in the case of Nachria 
Mahar v. Emperor (4). The finding anc 
sentence in tre case of Sukkwara are ac- 
Cordingly maintained and rer appeal 
is dismissed, 
G. R. D. Appeal dismissed. 


(4) 64 Ind. Cas. 277] 18 N. L. R. tor; 22 Cr, 
In J. 757; (1922) A. I. R. (N) 65. 


CALCUTTA BIGH COURT. 
CRIMINAL REVISION NO, E56 OF 1622. 
November 23, 1022. 

Present :—Mr, Jvst£ce Newbie en? Mr, 
Justice Scl rawercy. 

BAZAR PRAMANIK--PETITIONER 
YESUS 


EMPEROR-—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), 
SS. 247, 403—Penal Code (Act XLV of 1860), 
5$. 379, 426—M ischief— Complainant, absence of 
— Acquittal — Revival of proceedings, legality of 
— Theft, chavge of. 

Petitioner was acquitted of the offence of mis- 
chief under section 247 of the Criminal Procedure 
Code on the ground of the absence of the complain- 
ant. On the latter's application the District 
Magistrate revived the complaint but directed 
that the prosecution should proceed under sec- 
tion 379 of the Penal Code: 

Held, that the acquittal of the petitioner on the 
charge of mischief was a bar under section 403 
of the Criminal Procedure Code to his being 
put on his trial again on the same facts which were 
reliedonto support the charge of theft and the 
order of the District Magistrate was, therefore, 
illegal. : 


Criminal revision, 2 , 
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Babu Dinesh Chandra Roy, for the Peti- 
tioner, oe T 

JUDGMENT.—In this case. the peti- 
tioner was originally summoned to answcr 
a charge under section 426, Ind'an Penal 
‘Code. During the pendency of that cate 
the Magistrate acquitted him- under section 
247, Crinr mal Procedure Code, on the ground 
of the absence of the complainant, The 
complainant submitted a petiticn to tke 
District Magistrate who revived tke com- 
plaint but directed that prosecution should 
proceed under section 379, Indian Penal 
Code, instead of under section 426, In 
our opinion, this order was beyond tke 
jurisdiction of the Magistrate, Having rë- 
gard to the provisions of section 403, Cri- 
minal Procedure Code, the acquittal by the 
Magistrate on the charge under sccticn 
426, Indian Penal Code, was a ber to tle 


r 
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petitioner being put on his trial again on. 


the same facts wbich were relied on to 
support the charge under scction 379, 
Indian Penal Code. That being so, we 
must hold that the proceedings from ile 
date of the revival of the case are vitiated 
by want of jurisdiction and we accordingiy 
set aside the subsequent orders of tke Bench 
of Magistrates of Serajganj, dated 6t1 June 
1922 convicting the petitioncr and of tle 
District Magistrate of Pabna dated tke 
14th August 1922 d’recting a re-trial of this 
petitioner, We make the Rule absolnte. 
The fine, if paid, will be refunded. 
ZK. .Rule made absolute : 
Conviction set aside. 


BOMBAY HIGH COURT. 
CRIMINAL  KEVISIONAI, APPLICATIONS 
Nos. 206 TO 208 OF 1922. 
" October I3, 1922. : 
Present—Sir Lallubhai Shab, Kr., Actin? 
Chief Justice, and Mr. Justice Crump. 


T K. PITRE AND OTHERS—APPLICANTS 


VErSuUsS 
EMPEROR— RESPONDENT.,  . 
. Criminal Procedure Code (Act V of 1808); 
s, 108-—Press and Registrion of Books Act ( X X 
of 1867), $61 3, 41 5, 7, 18—Seeurity to be of good 
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behaviour—Sedittous pamphlel— Authorship, whee 
ther sufficient to impose liability — Proof of amhor- 
ship —Declaration of Manager of Press— Printer 
and publisher, ability of —Dissemination, proof of. 
. There is no presumption as regards a printed 
book that the person whose name appears as the 
‘author is the author thereof. [p. 296, col. 2.) 

' The statement of the Manager of a press pre- 
sumably made under section 18 of the Press and- 
Registration of Books Act, that a certain person 
is the author of a book is no evidence of the fact, 
and for the purposes of a proceeding under sec- 
tion 108 of the Criminal Procedure Code, the fact 
of authorship must be provedlike any other fact. 
[p. 296, col. 2.3 

By printing a book the printer abets the.dis- 
‘semination of the book within the meaning of 
section 108 of the Criminal Procedure Code, but 
in order to make him liable under the section, he 
must beshown to have had knowledge of the matter 
published. -[p. 297, col. 1.] 

Emperor v. Shankar~ Shrikrishna Dev, 7 Ind. 
Cas. 937; 35 B. 55; 12 Bom. I. R. 675; x1 Cr. I. 
J. 546, referred to. i ; 

A declaration under section 4 of the Press and 
Registration of Books Act, is no evidence of the 
knowledge of the printer of the contents of a book 
printed by Him, though it is a fact which, along 
with other evidence in the case, must be considered 
in deciding the' question of fact. [p. 297, col. 2.] 

In the case ofthe publisherofa bookit may be 
presumed that he has disseminated or abetted 
the dissemination of the book within the meaning 
of section. 108 of the Criminal Procedure Code, 
and that he has knowledge of its contents [p, 
2c8, col. 1 E "M 
` Per Shah, A. C. J,—For the purposes of 
gection 108 of the Criminal Procedure Code it 
is not sufficient to-prove that the person pro- 
ceeded agaiust is the author of a seditious pam- 
phlet, the prosecution must give some evidence, 
as to his connection with the actual publication 
or subsequent dissemination of the pamphlet. 
[p: 296, col.-1.] S rS 
. There is no provision in the Press and Registra-' 
tion of Books Act, as to the presumption to be 
drawn from a declaration made under section 4 
ofthe Act, and from the names of the printer and 
publisher printed under section 3, as there is 
under section 7 as regards declarations made under | 
section 5 of the Act.[p. 297, col.2; p. 298, col. 1.) 

Criminal Revisional Áppiicatjons from 
an order passed by the District Magistrate,- 
Dharwar, confirming an order -pasced 
by the First Class Magistrate, Dtarwar, | 

. Messrs, G. S. Rao and G. S. Mulgaon- . 
kar, ‘for the Applicants, ` 

Mr, Kanga, Advccate-General, (with. 
him Mr. S.S. Patkar, Government Pleader), 
for the Crown, ; 


. JUDGMENT. . "E 
Shah, A. C. J.—T:e:e are three re- 


~ 


- visiunal- app! caticns ansing out of pro- 


ceedings taken against three persons (7) 
T, K, Pitre, (2) Y B. Jathar and (3) N. K. 
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Powar under section 108 of the Code of 
Criminal Procedurein respect of the Marathi 
pamphlet marked Exhibit 1 C. These 
proceedings were intiated with the neces- 
sary sanction of the Local Government. 
The opponents were stated to be the author, 
printer and publisher of the pamphlet in 
question respective'y, As regards No. 3, 
it' was further alleged trat ne was also 
tne publisher of a similar pamphlet in 
Canarese (Exhibit r.D.). It was alleged 
that the  pampnlets contained matter, 
the publication of wh'cn would be punish- 
able under secticn 124A or section 153A 
of the Indian Penal Coce. Tre first two 
opponents are not concerned with tle 


Canarese pamphlet. The subject-matter’ 


of both the pamphlets is substantially 
the same: and it is not suggested tLat Ex- 


hibit í Dcanbe different'atea from Exhibit . 


IC, so far as the nature of tke contents 
is concernel, It is, however, contended 
that the Marathi pamph'et does not conta’n 
any matter obnoxicus to sections I24A 
ani 353A. It was furtter contended 
on behalf of these” persons irat the 
prosecution should prove that tne persons 
a‘leged to be the author, printer and pub- 
lisher were realy the author, printer and 
pubtisber ofttepamphbiet ExbibitiC. ‘Tie 
prosecution re'ied on tbe printed pamphlet 
itseTan1upon thestatement of tt e Manag er 
of the Preis (Exh bit 2A) submitted to 
the. Collector unter cecticn 18 of the 
Press and Rejistration of Books Act, XXV 
of 1867, in proof of statements as to tle 
authorship, printing and publishing of tle 
pamph et, Tre  dceclaration mace by 
Jathar (opponent No, 2) under section 4 
. of the Act of 1867 was proved. It was 
admitted on betalt of tke opponent by a 
purshis that the statement, Exhibit 2A, 
was signel by the Manager of tke press, 
and that he wasinfactthe Manager. The 
opponents. did ‘not expressly deny the 
allegations:as to ther beng tke author, 
printer and publisher of the pamphlet, 
but denied beng liable under section 108, 
Criminal Procedure Code, and put the 
prosecution to tke proof of tke a'leza- 
tions. The learned Magistrate found on 


the materials tnat the pamphlet conta neg, 


sejitious matter or matter the publication 
of which would be punishable under sec- 
tion 153A, that the opponents were the 
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author, printer and publisher, of the 
pamphlet and as such responsib'e for the 
dissemination of suck matter. He ordered 
them to furnish security for good bekavicur 
and the opponents complied with the order: 
a further order was made against the op- 
ponent No. 3 as regards the pamphlet 
Exhibit ID. 

The opponents appea ed to the District 
Magistrate, but trelearned Distrct Ma- 
gistrate did not allow tke argument 
as to tke burden of proof and incufficiency 
of evidence and held the document in 
question to contain seditious or otherwise 
objectionabie matter: Le accor dngly dis- 
missed the appeals, In the applications 
before us, among other things, it Las been 
argued that the pamphlet does not contain 
any matter referred to in clauses (a) and 
(b: of section 108, Criminal Prececure 
Coce, But we tave not considered it 
necessary to Lear the learned Acvocate 
General cn this point, Making cue allow- 
ance for the avowed object of tL e pamphlet 
the occasion for tke publcation and for 
the style and exaggeration whch may 
be expected in poetry and taking the tam- 
phlet as a whole, bearing in mind tlat 
each song is complete though undcubted- 
iy- forming part of the whole series com- 
posed for the occasion, I d» not think that 
there is any reason to doubt tle correct- 
ness of the conclusion of the lower Courts 
on tbis point, It will cerve no useful pur- 
pose to discuss the question in detail, ` 

bis brings me to tre further points 
raised by Divan Bakacur Pao on behalf 
of opponent No. I. Jtis urged that trere 
is no evidence to show that he disseminat- 
ed, or attempted to dissem mate or in 
any wise abetted the dissemination of tne 
objectionable matter and that he was 
the autbor of the pampblet, In connection 
with thezepoints I may at once state that 
tne fact of bis being the author of "Swadeshi 
Paden” Parts I and II, which were pros- 
cribed in 1917 is no evidence of nis being 
tre author of this partcular pamphlet 
I mention tnis as the learned Advocate- 
General relie? upon it in tre course of 
his argument, |" 

' nere is no direct evidence of dissemina- 
tion in this case: but the songs were com- 
posed for the Ganpati festival and it is a 
fair inference that the agency which ar- 
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ranged for its publication did so with a 
view to disseminate’ the matter, Tre 
pampnlet itself conta’ns a preface purport- 
ing to be written by tne Secretary of the 
[Bal Maruti Sanstha’. Whether ttis is a 
real or an imaginary institition  we' do 
not know: there is no evidence on the 
point: and looking at the pamphiet as 
well as the statement of the Manager (Ex- 
hibit 2 A) it would appear that that was 
the agency for the: dissemination of ilis 
matter. I stall presently deal w.th the 
question as to opponent No, 1’s au- 
thorship: but assuming him to be the au: 
thor, I think something more than mere 
authorship was necessary to establish 
his connection with the dissemination, 
which it is the object of section 108 to 
prevent, In the absence of any evidence 
asto any attempt on his part to disseminate, 
we have to consider whether he in 
anywise abetted the dissemination cf it, 
I am not sure that mere writing of tte 
matter is sufficient to bring him under tke 
section. Having regard to the view which 
I takeof the point asto bisbe ng tke author 
of the pamphlet, I do not record any cefi- 
nite finding on this point. Atleast, tke 
prosecution sbou!d have given some evi- 
dence as to his connection with tle actual 
publication or subsequent dissemination, 
As regards the question whether he 
composed these songs, I think it is a cir- 
cumstance against him that he has not 
expressly denied the authorship. But the 
procedure applicable to these prc- 
ceedings under section 106 is that de- 
scribed for warrint-cases except that a 
charge need not be framed; this is clear 
from section 1157 (2). The prosecution 


has to establish the truth cf the informe- 


tion and the person against whom an order 
requiring security for good behavicur is 
sought is entitled to take vp the position 
which the opponent No, I has taken tp. 
It may nct be frank or fair on his part to 
do so;and it is possible that it might have 
been avoided in the Trial Court if sufficient 
attention had been paid to the importance 
of the point. But I am unable to` sav 
that the argument urged by Mr. Rao is 
not open to him on these proceedings. 
There is practically no evidence that the 
opponent No. T is the author of this pam- 
phlet, His name appears as the author 
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ostensible author thereof as that name 
occurs there. Whether that Trivikram is 
an assumed name or represents the oppo- 
nent Trivikiram does not appear. The 
pamphlet is relied tpon as evidence of 
the fact that he is the author: but there 
is no presumption as regards a book such 
as we have before us that the person, whos 

name appears as the author, is the author 
thereof. Further, the statement of the 
Manager, Exhibit 2 A, which is relied t pon 
as evidence, is no evidence of the fact. 
It is doubtful «hether this statement is 
made in pursuance of any rules under 
Act XXV of 1867. In 1868 a provision 
was made for it under the rules: but the 
rules of 1868 and 1871 are now superseded 
by Notifications published in 189r, which 
were issued after the amending Act X 
of 1890. (See Local Rules and Orders 
under Enactments applying to Bombay, 
Vol. x, pp. 54 and 55). The practice, 
however, of getting the statement from 
the Manager of the Press seems to have 
been continued thereafter. Assuming, 
without deciding, that the statement 
was made under the rules framed under 
the Act, it is clear that section 18 only 
provides for keeping a separate catalogue 
of books shcwing, so feras may Le practi- 
cable, the particulars mentioned in the 
section. The object is not to get any 
independent proof of the facts tut to show 
in a separate register certain informaticn 
which «ould be and could te gathered 
from the publication itself. The ree of 
the expression, so Jar as may Le prectic- 
able, shows thatitis not necessary tlat in 
all cases the information as to. all the par- 
ticulars should be available. The effect 
of getting the statement ficm the manager 
would be merely to facilitate the keepirg 
of a catalogue of books, which’ the officer 
mentioned in the section is required to 
keep and to reduce the ministerial work 
of the officer concerned. But the section 
does not picvide for such a statement 
and I do not see how such a st tement 
can be treated as evidence of the facts 
stated therein. 'The name of the author 
would be published by the Press on in- 
formation furnished” to the Manager ty 
the publisher; and his statement cannot 
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carry the case any further even taking itas 
evidence in the case. The Manager should 
have been examined to show whether 
he had any knowledge of the fact. The 
statement by itself would be insufficent 
to indicate such knowledge. 

It seems to me, therefore, that on the 
present record it is not possible to hold 
it proved that the opponent No. I is 
the author of the pamphlet. there is 
no statutory obligation on the Press 
to publish the name of the author as there 
is to publish the names of the printer 
and the publisher under section 3 of the 
Act, The finding of the lower Courts 
appears to me to be based upon materials 
which must be held to be insufficient for 
the purpose of establishing the fact. It 
may be a technical point in a sense but 
it is one, the benefit of which cannot be 
reasonably denied to the opponent. 


As regards opponent No. 2, he is the 
keeper of the Press: and his name appeers 
as the printer of the pamphlet as required 
by section 3 of the Act. In view cf the 
statement of the Manager, it is clear under 
the circumstances that he is rightly held 
to be .the printer of the pamphlet. In 
the absence of any evidence on his part 
to show that the name of the printer has 
been wrongly printed, the statement 
of the Manager would be sufficient. The 
Press has to comply with the statutory 
requirements of section 3 and the Manager 
of the press would have direct personel 
knowledge as to whether it was printed 
_ in his Press or not, I have no hesitation 
in rejecting the argument. urged on 
behalf of opponent No. 2 that he is 
not shown to be the printer. I also reject 
the argument urged on his behalf that he 
is not. shown to have disseminated this 
matter. By printing the matter he un- 
doubtedly abetted the disseminaticn of 
it. The point which presents difficulty 
in his case is, that he is not shown to have 
any knowledge of the matter published. 
He has stated as foliows:—''Mine is a 
big press in the Carnatik and it is managed 
by anindependent staff such asa Manager, 
clerks and others, and it is not possible 
for me to scrutinize personally every 
detail of the concern.” Both sides have 


relied upon the observations in Emperor- 
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v. Shankar Shrikrishna Dev (x), the oppo- 
nent No. 2 contending that some pr of 
of his knowledge of the contents is 
necessary, the Crown contending that 
the declaration under section 4 of the 
Act is prima facie proof of his knowledge 
and that it was for epponent No. 2 to 
prove the contrary. I heave read the 
judgments in Emperor v, Shankar 
Shrikrishna Dev (1) carefully and I 
think that the point must be decided 
on the facts of this case. I-do not think 
that the declaration vnder section 4 cf 
the Act is evidence of his knowledge of the 
c.ntents, though it is a fact which along 
with other evidence in the case must þe 
considered in deciding the questicn cf 
fact. His name appears as the printer, 


. as representing the Press under section 


3 of the Act. I am unable, however, to 
accept the view that the fact of his being 
the keeper of the Press and the 
printer of the pamphlet by itself 
implies any knowledge of the contents, 
In Emperor v, Shankar Shrikrishna 
Dev (x) the printer was charged under 
section 124 A, Indian Pene! Code. Here 
he is proceeded egoinst urder secti^n 108, 
Criminal Procedure Code. But that makes 
no difference «s to the necessity ct proof 
of the knowledce of the contents, Here 
the pemphlet is small: end : ny one : ctually 
seeing it would not find it difficult to know 
its contents, as was the case in Emperor 
v. Shankar Shnhrishna Dev (I). 

The Manager, who must hevevrdorbtedlv 
known of this having kcen printed 
in the Press, would know its ccntents 
having regard to the nature, size and 
subject-matter of the pan phlet. The 
keeper of the Press and the printer, however, 
may not know the contents. I think that 
some evidence which would indicate a 
knowledge of the contents on his part 
was necessary. The examination cf the 
Manager might have settled this matter 
one way or the other. But as it 
is Tem nct satisfied that there is any evi- 
dence to support a finding as to his know- 
ledge of the contents which seems to me 
to be necessary. There is nd provisicn 
in the Act as to the presumption to be 


(1) y Ind, Cas. 9371 35 Bi 55) 1a Bom: In Ri 
675i rx Cr. In Jy 549 
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drawn from e declaration made under 
section 4 and from the names of the prin- 
ter and publisher printed under section 3, 
as there is under section 7 as regards de- 
' clarations made under section 5 cf the 
Act. The knowledge of the contents so 
far as necessary has to be proved like 
ny other fact. 
i H regards accusea No. 3 it is clear that 
his name appears ‘as the publisher; this 
is in accordance with the requirements 
of section 3. The Manager would have 
to enquire əs to who the publisher 15, 
in order to comply with the provisions 
of section 3; and under the circumstances 
his statement (Exhibit 2A) may be taken 
as sufficient proof of the fact that he is 
“the publisher. 
E jn is the publisher he dissemi 
or at least abetted the dissemination of 
the objectionable matter; and in the case 
of publisher there 18 no reason to think 
tnat he wan gs d the necessary 
edge of its contents, 

E a therefore, make the Rule abso . 
lute and set aside the order se fer as it 
relates to original opponents Nos. I and 
2 (Pitre and Jathar), and discharge the 
Rule as to opponent No. 3 (Power). 

his is nut a satisfactory result as the 

ers,ns who may be far more res- 


ponsible than opponent No. 3 ere not. 


reached, while a young and poor student 
suffers probably for the acts of some cther 
persons; but on the evidence as it stands 
*+ seems to me to be unavoidable. It is 
not unlikely, however, that the prcceed- 
ings may have the desired effect on the 
persons connected with the dissemination 
of the objectionable matter contained 
in this pamphlet. 


rump, J.—I am constrained to say 
T in this case matters which might and 
ought to have been established by direct 
evidence have been allowed to rest 
on dubious presumptions, and to this 
alone is attributable the difficulty we 
have experienced in coming to a decision. 


That the two pamphlets before us conteim 


matter punishable under section 124A 
or section 153 A is to me clear and the 

pint is whether each of these accused 
is shown to have disseminated or attempted 


to disseminate or to have in anywise abet- . 


ted the dissemination of these pamphlets, 


€ 
~ 


` 


PE 
ail ~ 


INDIAN CASES. 


disseminated . 


[1923 


There is no evidence of dissemination; 
We do not know what was done with 
the pamphlets. No one is called who 
purchased one or saw one purchased, 
oreven saw Cnein the handsof any member 
of the public. But in my opinion it i8 
reasonable to presume tkat they were 
printed for the purpose of dissemination, 
and any one who knowingly assisted 
in the printing of these pamphlets, cr 
indeed in their publication may well te 
held to be within the words 'orin any wise 
abets the dissemination of stch matter.” 

The learned Advocate-General relies on 
the following matters.— 

(i) The pamphlets themselves. 

(4) The declaration under section 3 
of Act XXV of 1867. 

(iti) The declaration under section 4 
of the said Act. 

(jv) The written information furnished 
by the Manager of the Press for the pur- 
poses of section 18. 

It is necessary to consider how far these 
matters establish the connection of each 
of these three persons with the objection- 
able matter znd how far sech ccnnecticn 
goes to show that ezch of them disseminat- 
ed; or attempted to disseminate or atetted 
tke disseminetion of the seditious matter. 

A printed Lcok of itself proves nothing 
relevant to the presentenquiry. ‘Ther is no 
presumption-tbet it is written Ly the min 
who is described «s the acihor inless 
itis one of that limited class «f tooks 
covered by section 87 of the Indian Evi- 
dence Act. Were the manuscr pt Lefore us 
it would require proof vide secticn 67 cf 
the Act. The prceess of printing  dces 
not, sofaras I can see, remove that neces- 
sity. The declaraticns ^ vnder sections 
3 and 4 of Act XXV of 1867 may Le pre- 
sumptive proof of these matters which 
must by the Statute ke set out in those 
declarations, but the authorship cf the 
book is not one of those matters. 
Whéther such declaraticns .are evidence 
against any person other than the perscn 
making them may ke doubted, but this 
point need not be considered. The written 
information given by the Manager cf the 
Press is not given in the discharge cf any 
duty, for neither the Act nor the rules 
under the Act as those rules now stand 
impose any stich obligation, It is further 
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open'to doubt whether this written informa- 
tion contains anything more than what 
can be gathered from the book itself. The 
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even though there is no independent ptocf 


of dissemination. 
On these grounds I agree with the orders 


admission in Exhibit 59 that the Managers proposed by the learned Chief Justice. 


Signature is genuine does not carry the 
matter further. I fail, therefore, to find 
anything in the case to prove that accused 
` No. I wrote the Marathi pamphlet. His 
connections with these publications or 
their dissemination. is not sought to be 
proved in any other manner, Whether 
authorship alone would bring a man within 
the ambit of section 108 of the Code of 
Criminal Procedure is a matter on which 
I reserve my opinion until it is necessary 
to decide that point, 


‘Accused No. 2 is proved to be “the keeper 
of the Press.” That may be presumed 
from the declaration under section 4 but 
from that alone I should hesitate to pre- 
sume that he was aware of the nature 
of these two publications. In Emperor 
v. Shankar Shrikrishna Dev (x) this Court 
refused to make this presumption. The 
facts there were that the accused wes 
shown to be a friend of the writer. On 
the other hand, the Court relied on the 
difficulty of detecting the seditious matter 
- in the work there in question. Here we 
hive the bare declaration No attendant 
circumstances are proved to ass'st our 
decision. Iam not prepared to presume 
knowledge merely from tke fact that 
. accused No. 2 is the keeper of the Press. 
Such a presumption does not necessarily 
arise from the ordinary course of business, 
A keeper of a considerable Press r ay not 
know the contents of each and every book 
printed at his Press. Without details as 
to the connection of the keeper with the 
actual business details it is impossible 
to make any such presumption. I can- 
not see that the declaration under section 
3 or the written information - supplied 
by the Minager carries the matter any 
further. Without knowledge a man can- 
not be guilty of abetment, 


As regatds accased No, 3 I am prepared 
to take the declaration under section 3 
of Act XXV of 1857 as proof that he is 
the: publisher and a man who assumes 
that position with reference to seditious 
matter may fairly be presumed to have 
abetted the dissemination of such matter 


2. X. Rule made absolute, 


a Nagan, mem 


NAGPUR JUDICIAL COMMISSIONER'S 
, COURT. 
CRIMINAL REVISION NO. 132 OF 1923. 
July 20, 1923. 

Present :—Mr. Prideaux, A, J. C, 
ATMA RAM—ACCUSED—AÀ PPLICANT 
VETSUS 
EMPEROR—Non- APPLICANT. 

Penal Code (Act XLV of 1860), s. 295— Un. 
touchable entering temple— Intention —Defiling 
M Em that has held for : 
ordains that an untouchable, wi Ne aan 
is, in the opinion of devout Hindus, pollution 
should. not enter the enclosuré surrounding 
the shrine of any Hindu God and when an un. 
touchable with that knowledge deliberately en- 
ters a temple and defiles the idol he commits an 
offence within the purview of section 295 of the 
Indian Penal Code. [p. 300, col. 1,1 

Revison cf an «rder of tke Sub. 
Divisional Magistrate, CLanda, dated tke 
Ioth March 1923. 

Mr. C. B. Parakh, for tte Applicant. 

ORDER .— This order disposes of Criminal 
Revisions Nos, 132 to 140 of 19023, tle 
applicants being Atmaram, Pocna, Ragko 
Dewoo, Somia, Kiksia, SakLia, Lahania 
and Jairam. The facts found are frecly 
admitted in this Court. It seems that 
for some time there had been consider- 
able friction between the  Kunbis and 
Mahars of Wasler, Tahsil Garhchiroli 
District CEanda. The Mahars have ceased 
to deal with the carcasses of dead ani- 


mals and are seeking, in various ways, 
uf 


to raise themselves in the soc'al scale. 
There is at that village an idol named 
Meghnath and the idol seems to hayea 


temple and an enclosure to that temple, | 
imme- | 


It is admitted that from time 
ticrial this idol has been worshipped b 
Kunbis and other castes, Mahars hae 
not been allowed to touch the idol or to 
worship inside the enclosure and their 
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worship within the temple precincts had 
always to be carried out by some person 
of a caste enabling him to directly 
worship the deity. 

On x7th September 1922, thirteen Mahars 
including the inne applicants entered that 
enclosure, slaughtered a goat there, 
‘sprinkled its blood upon the idol, put 
shenduy on the image and adorned it with 
flowers. For this they have been con- 
victed under section 295, Indian Penal 
Code, and sentenced to a fine of Rs. 25 
each.and the sentences have been upheld 
on appeal. 

No less than eight of the accused 
in the case admitted in their examinations 
that they knew that the touch of a Mahar 
would defile the deity, The section 
states:— 

“ Whoever destroys, damages or defiles 
any place ef worship, or any object held 
sacred by any class of persons with the 
intention of thereby insulting the religion 
of any class of-persons ot with the 
knowledge that any .class of persons is 
likely to consider such destruction, 
damage or defilement as an insult to their 
religion, shall be punished....” 

Now, there is no reasonable doubt that 
by long established custom Mabars have 
not been allowed to worship drectly 


at the shtire andthey must have known ' 


that to kll a goat there, to sprinkle its 
blood upon the idol or to torch the 
idol would, in the opinion of a large 


number of Kunbis and other castes, Con- 


stitute defilement of tke idol. In argu- 
ment here the broad ground that Makars 
as Sudras lave a right co-extensive with 
tliat possessed by all classes of Hindus 
to worship and touch ail Hindu Gods is 
argued. ‘nis view in my opinion is far 
too broad'y stated; When custom that 
has held for many centuries ordains that 
an ‘untouchable, whose very torch is in 
the opinion of devout Hindus pollution, 
should rot enter the enclosure surround- 
ing the strne of any Hindu God and 
. when an untouch:ble with that knowledge 
edeliberately enters and defiles it he Las, 
in my op'nion, committed an offence 


within the purview of section 295, Indian. 


Penal Code. "OP l 
I haye no hesitation in finding that 


tha nine applicants in.the present case 
ONES 2 0-97 - 2 ; 


r 
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have heen rightly convicted and the fines 
imposed are not excessive. I dismiss all 
nine applications. 


G, R. D. Applications dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL, REVISION NO, 1098 OF1022. 
March 6, 1923. 

Present —Mr, Justice Greaves. 

February 2, 1923. 
Pyeseni:—Xr. Justice Newbould and Mr; 
Justice Suhrawardy. 
NOGENDRA NATH BOSE—ACCUSED-— 

PETITIONER 
versus 
EMPEROR— OPPOSITE PARTY. 
, Criminal: Procedure Code {Act V of 1898), ssq 


222 (2), 403—.Penal Code (Act XLV of 1860),. ss. 


408, 409— Criminal breach of trust — Acquittal on 
charge under s. 409—Subsequent trial under s, 408 
for different amount— Ty?al, competency of. 

An aécused was charged under section 409, 
Penal Code, with criminal breach of trust 
in respect of asumof money and was acquitted: 
He was subsequently prosecuted for criminal 
breach of trust as a servant under section 408, 
Penal Code, in respect of. a certain sum 
alleged to have been misappropriated by him 
within the period covered by the charge under 
section 409, Penal Code, the case” for 
the prosecution being that this amount was 
not included in the sum which was the subject- 
matter of the former charge and that the facts 
telating thereto were not known to them at the 
time of the previous charge: 

Held, per Greaves and Newbould, J J. (Suhra- 
wardy, J. contxa).—that the previous acquittal 
did not operate asa bar to the subsequent trial. | 
[p. 303, col. r ] 

Per Greaves, J. eren hed J4 contra},— 
Section 222 (2) of the Criminal Procedure 
Code only dispenses with the particulars 
which otherwise would be required, but it 
does not say that the gross sum is fo include 
every act of misappropriation committed within — 
the dates specified in the charge. The ^ 
essence of the offence is the misappropriation and 
not the time within which it took place. fp. . 


303, col. 3.] . : E 
Rule azainst the order of the Third 


Presidency Magistrate of Calcutta, 
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Babus Dasarathi Sanyal, Taraheswar Pal aunas four only, by dishonestly  misap- 


Chowdhry and Phanindra Nath Mukherjee, 
for the Petitioner. 
Mr. S. K. Chakravarty, for the Crown. 
JUDGMENT, . 
Newbould, 4.—(February 2,1923) —In my 
opinion, this Rule should be discharged. 
Tne petitioner was tried and acquitted on 
a charge of having committed crin inal 
breaca of trust, in respect of Rs. 18,924-4-0, 
during the period between rst 
October 10921 and ist March 31922, He 
is now being prosecuted on a charee of 
having committed criminal breach of 
trust, in respect of a sum of Rs, roo on 
. the 3oth November i921. It is con- 
tended on behalf of the petitioner that, 
unier section 403 of the Code of Criminal 
Procedure, the accused having been tried 
on the charge of defalcition committed 
within the periods stated, he is not liable 
for prozecution for any further defalca- 
tion committed during that period. There 
would be considerable force in this con- 
tention if it were shown that the defalca- 
tion, which is tbe subject of the present 
Charge, could or might have been included 
in the former charge. But it is the case 
for the Crown, and on the materials before 
us I cannot say that that care will not 
be substantiated at the trial, thet the 
defalcation of this item charged could not 
have been in the knowledge of the pro- 
secution at the time of the previous 
trial. That being so, if it was impossible 
for the accttsed to have been tried at the 
previous trial, I am unable to see how 
the. acquittal can, under the provisions of 
section 403, Criminal Proced re Code, bs 
a bar to his being now tried. I would, 
therefore, discharge this Rule, 
Suhrawardy, J.—(PFebruary 2, 1923)— 
I regretI am unable to agree with 
my learned  brotler in the view 
of the law which he has laken 
in this case. In my opinion the 


propriating or converting to his own use 
havi.g been entrusted in suci capacity 
with certain property or dominion over 
such property. The present case is an- 
attempt to prosecute him for comm't- 
ting embezzlement, in respect of the sum 
of rupees one hundred received by 
him on the 3oth November 192I, that 
is,on a date within the period in res- 
peet of which ke . was tried at the 
previots tral. lt is, therefore, contend- 
ed that the acquittal in the previous 
trial following on the withdrawal of the 
charge by the Standing Counsel under 
section 494 of the Criminal Procedure 
Code, operate as a bar to the present 
prosectilom. ‘ 
Section 222 (2) Criminal Procedure 
Code lays down that: “ When an accused 
is charged with crim‘nal breach of trust 
or dishonest misappropriation of money, 
it shall be sufficient to specify the’ 
gross sum in respect of which tke offence 
is alleged to have been committed, and 
the dates between which the offence is 
alleged to have been committed, -without 
specifying particular items or exact 
dates, and the charge soframed shall be 
deemed to be a charge of one offence’. 
It means that it is permissible to pro- 
secute a person for defalcation within 
certain given dates irrespective of the 
number of items which he is said to 
have misappropriated. This cjause to 
my mind modifies or affords an excep- 
tion to the general rule enunciated in 
section 234, Criminal Procedure Code 
which says that a person cannot be 
tried for more than three offences com 
mitted within the period of one year, 
‘It enables the prosecutor to charge 
the accused with misappropriation in 
respect of any number of items in spite 
of section 234, Criminal Procedure Code, 
but does not entitle him to maintain 


second prosecution on the facts dis- 
closed would not lie, The accused was 
charged in the previous trial of ‘‘commit- 
ting defalcation, being a public servant, 
within the periol from rst October 
10921 to Ist Ma:ch 1022, in respect ‘of 
an amount which was alleged in the 
charge to be rupees eighteen thousand, 
nine hundred and. twenty four and 


prosecutijn by instalments for misappro- 
priation, committed within the ‘same 
period, of items which may bave form. 
ed the subject of the previous charge. 
The mainelement of the offence tried 
under section 222 (2) is thé period, 
within which the accused is said to 
have committed the offence of criminal 
breach of trust and not 03. much the- 
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amount in respect of which he 
might have committed it. For example, 
it the accused commits criminal breach 
of trust, within certain dates, in respect 
of twenty items, it is open to the pro- 
secution to charge him with all the twenty 
or for any less number. The offence 
would be considered to be one conunitted 
during those dates. If any other inter- 
pretation were accepted, namely, that 
the prosecution is at liberty to leave 
out certain items for further prosecution, 
the object of the law barring further 
prosecutions on the same facts would be 
defeated and would result in the split- 
ting up of the ‘one effence’ as created 
by section 222. (2). I do not think 
that the fact whether the itemfor the 
embezzlement of which the accused 
is subsequently chatged was known or 
not known to the complainant or 
could or could not have been known 
‘to chim, affects the law on this point 
and is relevant to the present engiry. 
The question that really matters is 
whether the accused might have been 
Charged in the proceeding trial with 
the offence for which he is subsequent- 
ly put on his trial. As a matter of 
fact, from the perusal of the record I 
find that Major T. N. Holt White was 
the complainant in the previous case 
and in the charge-sheet it is stated 
that the accused committed criminal 
breach of trust in respect of rupees 
eighteen thousand and odd within the 
rst October 1¢2r and Ist March 1922. 
In the detail of the items of the 
amount the fifth item is given as “other 
item,” In the present case the same 


gentleman Major Holt White states in , 


the  charge-sheet submitted by the 
Police that “the accused. committed 
eriminal breach of trust as cashier in 
the office of the Military Works Depart- 
ment in respect of rupees one kund- 
red deposited as earnest money in the 
said office by one Ramdhari, a contrcc- 
etor, on a tender on 30th November 
1921, and which money was entrusted to 
the accused by the complainant through 
the otdinary course of business." I do 
not see how, reading these two charges, 
it Gan be seid that Major Holt White 
did not know or could not Know that he 
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had made over this money to the accused 
when he brought the first charge. Be 
that asit may, I am of opinion that on 
the general question of law that is 
raised the plea of autre fois acquit must 


prevail and this Rule must be made 
absolute. 
Greaves, J.—(March 6, 1923),—ThiS 


matter comes before me by reason of 4 
difference of opinion between Mr. Justice 
Newbould and Mr. Justice Suhrawardy. 
The facts are as follows:— 

The petitioner was charged at tke 
Criminal Session held in Calcutta in 
August 1922 under section 409 of the 
Indian Penal Code with crim nal breach 
of trust in respect of a sum of 
Rs, 18,924-4-0 alleged to have been mis- 
appropriated by him between tbe Ist 
October 1921 and the rst March 1922. "The 
charge was withdrawn with the leave of 
the Court on the 28th August 1922 as 
no evidence was offered. This in law 
amounts to an acquittal. 

Tne petitioner is now being prosecuted 
at the instance of the complainant, who 
was also the complainantin the previous 
matter, for criminal breach of trust as 
a servant under section 408 of the Indian 
Penal Code in respect of a sum of Rs. 100 
alleged tu have been misappropriated by 
the petitioner on the 3oth November 1921, 
that is to say, within the period covered 
by the charge under section 4c9 in re 
spect of the sum of Rs. 18,924-4-0. 

The prosecution allege that the sum 
of Rs. 100 was not included in the sum 
of Rs. 18,924-4-0, and that the facts re- 
lating thereto were not known to them 
at the time of the previous charge, and 
ihe matter has been argued on this 
basis. 

.It is contended on behalf of the peti- 
tioner that he is now being charged 
with the same offence of which he was 
acquitted at the previous trial, and that, 
having regard to the provisions of section 
222 (2) of the Code of Criminal Proce- 
dure, he cannot now be charged with 
any misappropriation between the Ist 
October ro2t and the 1st March 1922 
as any misappropriation between that 
period, whether included in the gross sum 
ot not, is one offence by reason of the 
provisions ef the sub-section, This is the 
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On behalf of the Crown, itis contended 
that section 222 (2) only dispenses with 
the particulars which otherwise would be 
required, but that it does not say that 
the gross sum is to include every act 
of misappropriation committed within the 
dates specified in the charge. It is urged 
that the essence of the offence is the 
misappropriation, and not the time within 
which it took place and that, as the 
Rs. roo, the subject of the present charge, 
was not included in the gross sum the 
offence now charged is not the same as 
that in respect of which the petitioner 
was previously acquitted. {his js the 
view taken in Emperor v. Kashinath Bagajt 
Sali:(2), With this view and with the 
reasoning of Chandavarkar, J., in his 
judgment in that case I respecttully 
agree. 

In the result, I agree with Mr. Justice 
Newbould that the Rule should be dis- 
charged. 


S, C. M, & N.H, Rule discharged., 


(1) 32 Ind, Cas, 158; r7 Cr, L. J. 30. 


7 (2) 5 Ind. Cas. 970; 12 Bom, In R. 226; 11 Cr. I; 
: 337. 


NAGPUR JUDICIAL COMMISSIÓNER'S 
COURT. 


CRIMINAL REVISION NO. 225 OF 1923. 
. October 2o, 1923. 
Present —Mx. Hallifax A. J. C. 
BHURE KHAN-—APPLICANT 
YEN sus 
FAKIRA-—NON-APPLICANT, 

Criminal Procedure Code {Act V of 1898), ss: 
145, 537— Breach of peace imminent — Preliminary 
ordey—Copy of order not fixed—Failure 
to give notice to persons interested — Ivvegularity— 
Duty of Magistrate. 

A preliminary order under section 145 of the 
Criminal Procedure Code should be made as soon 
as a Magistrate finds from a Police report that a 
breach of the peace is imminent. [p, 303, col, 2.] 

_ The irregularity of not affixing a copy of the 
pteliminary order on or near the land ii 

under section 145 (3), Criminal Procedure Code, is 
cured by section 537 of the Code. [p. 304, col. 1.] 

An omission to give notice of proceedings undef 
' pection 145, Criminal Procedure Code, to persons 
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interested in the ptoperty in dispute is not a de- 
fect. Evenif it be one, it is cured by the provisions 
of section 537 of the Criminal Procedure Code, 
[p- 304, col, 2.] : 

Any interested person to whom the Magistrate 
in his discretion does not direct the notice to 
issue or any such person of whose interest the 
Magistrate is unaware, can always intervene undef 
section 145 (5) of the Criminal Procedure Code, 
and it is specially to safeguard the in- 
terests of such persons that section 145 (5) 
was enacted, [p. 304, Col. 2.] 

In proceedings under section 145 of the 
Criminal Procedure Code the Magistrates are 
concerned primarily with danger of a breach 
of the peace and the taking of prompt measures 
to prevent it; the question of actual possession 
even is entirely subsidiary, [p. 304, col. 2.] 

Revision of the order of the Sub-Divi- 
sional Magistrate, Sausar, District Chhind- 
wara, dated the 11th August 1923, in 
Miscellaneous Criminal Case No. 22 of 
1923. 

Mr, Fida Husain, for the Appellant. 

Dr. H. S. Gour, for the Non-Applicant. 

JUDGMENT.— The Magistrate has 
given one more illustration of the almost 
universal misconception of the object and 
uses of section 145 of the Criminal Pro- 
cedure Code, and the belief that itis a 
convenient substitute for section 9 of the 
Specific Relief Act, by sending back fora 
statement of further details a report; 
received on the r1th of July 1923 from the 
Police, which put it beyond doubt that 
a breach of the peace was imminent in 
a dispute over certain land. A prelim- 
inary order should have been made at 
once, the details being ascertained in the 
subsequent enquiry; that is the whole pur- 
port of the section. 

The preliminary order was not 
issued till the rst of August 1923 and it 
is fortunate that there was no disturbance 
of the peace during theintervening three 
weeks, During that time Fakira Teji, one 
of the parties to the dispute, had also 
made an application to the Magistrate. 
The Police report mentioned Fakira as 
one party to the dispute and said the 
other party consisted of Bhure Khan, 
who is a co-shater in the village with 
Fakira, and also Yakub Khanand Hamid 
Khanto whom Bhure Khan had leased or 
purportedto lease thelandin dispute. With 
this report was submitted a writtén ap- 
plication made to the Police by Fakira, in 
which he said that the persons interfering 
with his possession were tbe three persons 
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named in the, Police report and also 
eight other persons, six Musalmans and 
two Gonds. His written applicafion to 
the Magistrate said the dispute was 
between himself and Bhure Khan, but the 
other ten had assisted Bhure Khan in 
forcibly evicting him from the land. 

The preliminary order calls on 
Fakira Teli and Bhure Khan alone to 
appear, though it was apparent from the 
Police report that at least Yakub Khan and 
Hamid Khan wete also "parties concerned 
in" the dispute. When  Bhure Khon 
appeared he put in a written statement 
in which he said that te was net in 
possession of the land, as some time be- 
fore the ownership of it was transferred 
from him to Iakira he had leased out a 
portion to Yakub Khan, Hamid Khan ani 
Habib Khan and the rest toSyaid Abdulla. 
Fakira filed one document in evidence 
and Bhure Khan gave no evidence at all, 
and the Magistrate eventually passed a 
final order declaring Fakira to te en- 
titled to remain in possession of the 
fields in dispute until evicted therefrom 
in due course of Jaw. 

Bhute Khan and the four persons 
named by him in his written statement as 
lessees of the land have now filed an appli- 
cation for revision of this order, solely on 
the ground -that notices were not issued to 
all of them as required by section 145 (1) 
and that. no “service of a copy of the 
preliminary order was done as required 
by section (3)." Bhure Khan obviously 
has no ground of complaint whatever. 
The complaint of the other four that 
there was no compliance with the Iequife- 
ments of section 145 (3) moy be in- 
tended as an allegation that no copy 
of the preliminary order was “published 
by being affixed ta some conspicuous 
place at or near the subject of dispute.” 
As no affidavit to that effect is filed 
I am bound to presume that the order 
was duly published in this wayin addi- 
tion to being personally delivered to 
Fakira and Bhure Khan, though I can 
find no teport of thie having been done 
on the record. It is, however, beyond 


doubt,- and itis not denied, that the. 


four applicants knew all about the pro- 
ceedings from start to. finish. The pro- 
visions of section. 537 of the Code. there 
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fote, apply very fully to the case, and 
the omission to affix a copy of the pre- 
liminary order on or near the land, if 
there was one, i$ no reason for disturb- 
ing the final order. ; 
The same ‘ection would cure the 
defect of omission to give notice of the 
proceedings 10 the four applicants, if it 
were a defect. The Magistrate weuld 
certainly have bees better advised il he 
had sent notices in the first place to all 
whom he knew to be ciaiming possession 
of the land, though it is to be noticed 
that when he passed his preliminary 
order he was informed of only Bhure Khan 
and two out ofthe other four applicants 
hie. But any interested person to whom 
the Magistrate in his discretion does not 
direct the notice toissue, of any such 
person of whose interest the Magistiate is 
unaware, Can always iatervene under sec- 
tion 145 (5), and it is specially to sate- 
guard fhe interests of such persons that 
section 145 (5) was enacted. Here, even 
if all the provisions of that sub-section 
were not carried out, the four applicants 
had full knowledge of the proceedings. 
They have in fat given one more in- 
stance Of the universal acceptance of 
these proceedings as a civil suit concern- 
ed only with the right to the land, by 
intentionally abstaining from intervention 
So as to: get the final order set aside 
on a legal technicality not affecting the 
merits of the case in any way. This is 
the mote patent from the fact that Bhure 
Khan joined inthe application to this 
Court; indeed, it is by no means improb- 
able that he is the only real applicant. 
In these proceedings we are concerned 
primarily with ihe danger of a breach 
of the peace and the taking of prompt 
measures to prevent it; the question of 
actual possession even is entirely sub- 
sidiary. "The application for revision is, 


rejected. 
Applicaticn vejected,. . 
G, R. D. e. 
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RAJANNA V, NARAYAN, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. | 
SECOND CIVIL Appear No. 540 OF I920. 


: Mirch 2, 1923. 
"Present :— Mr. Batten, J. C. and @Mr. 


 Prideaux, A. J. C. , 
"RAJANNA—DEFENDANT—APPELLANT 
Versus 


L NARAVAN-—PLAINTIFEF—RESPONDENT. 
“ Limitation Act (IX of 1908), s. 14— 
Berar..Court, whether. British—Exclusion of time. 
A: Berar Court is not a Court in British India 
and as such is not one contemplated by section 14 
of the Limitation Act. Therefore, the time occupied 
. in wrongly "prosecuting a suit in a Court in Berar 
cannot be excluded under the section for saving 
the limitation in a Courtin British India, 
sChanmalapa Chenbasapa Tenguikai 
.Vahab Muhamed  Hussen, 8 Ind. Cas. -645;- 12 
‘Bom. L. R. 977; 35 B. 139, referred to. 
Appel from the decree. of the Additional 
District Judge,' Chanda, :dated the 26th 
: October 1920, in Civil Appeal No. .54 of 
1920. 
"Mt. M. R. Bobde, for the Appellant.. 
: Mr. G. V.-Kukday, for the Respondent. 


SJUDGMENT.—One Kashamma, widow 
‘of: Jeewanappa, and grand-mother of de- 
‘fendants-Nos. 2 and 3, died on 17th January 
"X9r5 lesving behind her certain property. 
‘Fais ‘property -led to disputes between 
‘plaintiff and defendant No. r and defend- 
ants Nos. 2 and 3, . They submitted their 
‘differences to arbitration by. virtue of an 
agreement, an award being delivered by the 
arbitrators on. 27th September 1915. “By 
that award the first defendent, who is the 
brother. of ‘the’ plaintiff, got the property 
referred to in paragraph 4 of the plaint as 
"the share of the plaintiff and himself. This 
suit is for plaintiff's share of certain mesne 
profitsfrom that property and moveables. 
"Various defences were raised but the case 
"resulted in the First Courtin a decree for the 
relief claimed .or in: the alternative. for 
Rs. 440-7-6 with proportionate costs. An 
appeal made by the defendant having 
failed defendant No. r brings this second 
appeal. 


The suit was first instituted on the 27th 
September 1918 in the Court of the Munsif 
at Kelapur in the Yeotmel District of Berar 
and the plaint- was returned on oth April 
< 1919 for presentation to the proper Court. 

The plaintiff then filed the plaint in the 
‘Court of the Munsif at Chanda in the Central 
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Provinces, the next day. It was there 
contended that the suit was time-barred 
but the learned Munsif held that, in comput- 
ing limitation, the period the proceedings 
were pendingin the Courtat Kelapur should 
be excluded and that, therefore, tke suit 
was not barred by time, In the lower 
Appellate Court the plea that time from 
27th September 1918 to roth April 1919 
should not have been excluded, as the Kela- 
pur Court is not in British Indio, was over- 
ruled on the ground that, though Berar is 
not British India, the Civil Courts therein 
have been established by the Governor- 
General in Council. The moin question 
a waiting our decision in this a ppeal is, whe- 
ther a Berar Court is a Court contemplated 
by section r4 of the Limitation Act. 
There is authority for the proposition 
that the word ''Court''in section 14 refers 
to a British Indian Court: see Chanmalapa 
Chenbasapa  Tenguihai v. Abdul Vahab 
Muhamed Hussen (x). It is cleer thet 
‘Berar-is not British India and. the Limi- 
tation Act, as such, does not apply to those 
territories though it has been separately 
applied to that Province. British India, 
under section 3 (7) of the General Clauses 
Act of 1897,means “all territories and places 


.within His Malesty's dominions which are 


for the time being governed by His Majesty 
through the Governor-General of India or 
through any Governor or other officer 
subordinate to the ' Governor-General 
of India." Though Berar is governed 
by a Governor under the Governor- 
General of India it is not. within His 
Majesty’s dominions, and the fact that 
rules and regulations are applied 
thereto by the Governor-General in Council 
does not make it British India. A Berar 
Court can hardly be said to be a foreign 
Court, but it is not a Court contemplated 
by section 14 of the Limitation Act, namely 
a Court in British Indis. It is not denied 
that if the time the suit was pending in the 
Kelapur Court is excluded it is time-barred. 
Weare of opinion that both lower Courts 
have erred in excluding that period and hold 
that the claim was time-barred when made 
to the Chanda Court. This appeal succeeds. 


(x) 8 Ind, Cas. 645; 12 Bom. I. R. 977; 35 
B. 139: 


a 


' doó 
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We dismiss plaintiff's case with costs in ell 
three Courts. He will pay the appellant's 
costs throughout: ' 


G. R, De Sut dismissed. 


District Munsif,. Erode, dated the 4th 
day of January. 1921 in O. $.. No. 399 
of 1920. 

Mr. A. Krishnaswamy Atyar, for the 


Petitioner, 


Messrs. Grani and Greatores, for. - the 
Respondent, OMNE f i 
JUDGMENT.—'rhis is a - suit upon a 


. bond executed in favour of. one. Alangi 


MADRAS HIGH COURT. 
CIVI, REVISION PETITION NO. 297 OF 1022. 

ie March 20, 1923. 

. Present — Mr. Justice Phillips. 
KANDASWAMY GOUNDEN— DEFENDANT 
— PETITIONER l 
i `, Versus: l 

“NARAYANASWAMI GOUNDEN— 

. PLAINTIFF— RESPONDENT. 

Contrast Act (IX of 1872), s. 23—Consider- 
ation — Future adulterous — cohabitation —Civil 
Procedure Code {Act V of 1908), s. x15—Refusal 
to allow plea of illegality —M aterial irregularity, | 
' A bond the’ consideration of which is future 
adulterous cohabitation is void and cannot 
- be enforced even ifthe defendant has benefited. 
` by the illegal and immoral contract. 
:Deivanayaga Padayachi w. Muthu Reddi, 59 
Ind. Cas. 1003; (1920) M. W. N. 547; 12 L. W. 
291; 39 M. L. J. 525; 28 M. L. T. 255; 44 M. 329, 
distinguished. 

If a Court not only fails to entertain the plea 
of illegality suo moto but refuses. to allow the 
defendant to raise it, it declines a jurisdiction 
. vested in it by law and also acts with material 

irregularity. i 

Sundaram v. Mamsa Mavuthar, 63 Ind. Cas. 
937; 44 M. 554; 40 M. L. J. 4971 13 L. W. 498; 
29 M. L. T. 269; (1921) M. W. N. 272 (FK. B), 
Nandigam Gangayya v. Madupalli Venkataya- 
" mayya, 72 Ind, Cas. 839; (1923) M. W. N. 51; 16 

Ia W. 988p 31 M. L. T. 423; 44 M. L. J. 80; (1923) 
A. I, R. (M.) 230 relied on. os 

Where a Court finds a contract to be immoral 
orillegal it should decline to enforce it even though 
the defendant has!not raised the plea. 

Holman v. Johnson, (1775) Cowp. 341; 98 E. 
R. 1120 and North-Western Salt Co. v. Electro- 
lytic Alkali Company, (1914) A. C. 461; 83 L: 
J. K. B. ggo; 110 L. T. 852; 58 S.J. 338; 30 T, 
Le. R. 313, followed. ` 

Petition, under section 115 of Act V of 


1908.and section 107 o the Government 


of India, Act praying the High Court to - 


revise the decree of the District Court of 
Golmbatore, dated 21st October 1921, 
in A. S; No. 107 of 1921, preferred against 
the decree of the Court of the Principal 


Ammal and it has been found that the 
consideration was future adulterous coe 
habitation. 'lheconsideration is obviously 
unlawful and, there ore, under section. 23 


- of the Indian Contract Act the agreement 


is void and cannot be enforced. The 
Disttict Judge has, however, found that 
because defendant has benefited by the 
illegal and immoral contract inasmuch 
as the adulterous cohabitation has taken 
place, he cannot succeed in his p ea and has 
decreedthe suit. He relied on Deivanayaga 
Padayachi v. Muthu Reddi (x); but that 
and other similar cases can be distinguished 
on the ground that the Court was not 
asked to enforce the immoral contract, 
but to set it aside after they had been carried 
out. Sofarfrom the defendants not being 
allowed to raise the contention that the 
contract is immoral. it has repeatedly 
been laid down that when a Court finds 
a contract to be immoral or illegal it should 
decline to enforce it, even though defend- 
ants have not raised the plea. I need only 
refer to the judgment of Lord Mansfield in 
Holman v. Johnson (2) and to a recent 
case North-Western Sali Co. v. Electrolyite 
Alkali Company (3). Objection is then 
taken that this Court cannot interfere under 
section 115, Code of Civil Procedure, be- 
cause no question of jurisd ction is involved. 
Reliance is placed on the observations of the 
Privy Council on the subjectin Balakrishna 
Udayar v. Vasudeva Atyat (4). — 


^ 


(1) so Ind. Cas. 1003; (1920) M. W.-N. 547; 
12 x W. 291; 39 M. L. J. 525; 28 M. L. T. 255; 


: 329. 

(2) (1775) 1 Cowp. 341; 98 E. R. 1120. 

(3) (1914) A. C. 461; 83 L. J. K. B. 530; rro 
L. T. 852; 58 S. J. 338; 30 T. L. R. 313. 

(4) 40° Ind. Cas. 650; (1917) M. W. N. 628; 
40 M. 793; 15 A. L. J. 645; 2 P. L. W. rors 33 
M. L. J. 19; 26 C. L. J. 143; x9 Bom. L. R. 715; 
6 L. W. 501; 22 C. W. N. 50; x1 But. L. T. 48; 
44 I. A. 261 (P, C); 
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Here, however, the District - Judge 
“has not only failed to entertain the plea -' 
of illegality suo moto’ but has refused to: 
allow defendant to raise it and has thus 
declined 4 jurisdiction which he undoubtedly - 
. possesses. He has clearly acted with material - 
irrégularity in- tHe exercise of his jutis- ° 


diction within the meaning of section TIS, o 


. Code of Civil Procedure, and in: support 


S du my view I refer to Nandigam Gangayya `: 


M adupalli Venkataramayya (5) and: 
3 undaram v. Mamsa- Mavuthar (6). The. 
petition is accordingly allowed and plaintiff's : 


“suit dismissed with costs throüghout. 


- 


. 16 Ll. W- 988; Hes 


~ 


LVN. V. €" Petition allowed. 
. (5) 72 Ind. Cas. 839; (1923) M..W.^N. 51; 
. L. T. 423; 44-M. L. J. 80; 
(1923) A. I. R. (M.) 230. 
(6) 63 Ind. Cas. 937; i 4 M. 554; 40 M. L. J. 
4975; 13 L..W. 455 29' M. L. T::263; (1921): 3 Mi 
W. N. 272 E3 aa : 


- 
+ 
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w 
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-SRANGOON HIGH. COURT. 
4c "IL REVISION PETITION-NO. vus . 


-i OF 1024. d ah 8 
^| : & May 9, 1923. PEE 
. -F Present ; — Mr. Justice Young. 


JACHABER PANDE-— APPLICANT. aS 
057 Versus o — E 
KULDIP SINGH-— RESPONDENT. . 

Civil. Procedure Code (Act V of 1908), s. XI oe 
Sch. II, para. 16—Limitation. Act (IX of TUM 
Sch. I, Art; 158— kta aly e LE eig 
- for filing objections—Decres passed beore expiry of 
period, legality’ of—Procedurs— Revision. ' - - 

Paragraph 16 of Sch. Il to the Civil Procedure. 
Code, read with Art. 158 of Sch. I tothe Limitation 
"Act, gives a party who is dissatisfied with an award- 
ten days' time, from the.date of the filing of the. 
.. award, within which to file his objections to -the 
award, and the Court has no jurisdiction. to pass 


IA decree. in accordance with the award before , 


“the expiry of that period. 
Whete a decree is passed on an “award before- 


. thé expiry of the period: allowed for objections,. 
., the remedy of the aggrieved party is to move the 


. High Court in revision under section X15 ‘of ‘the ` 


~i Civil Procedure ‘Code. 


- 


Mr. Ray, for the Applicint."" a 

Mr. .Auzam, for the Respondent. 

x UDGMENT. —In. this case here was- 
„an arbitrition in a pending suit, and the ` 
arbitrators filed their award on the rsth 


^ 
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mmc, ae 


December 1927, and the Trial Judge pro- 
“ceeded to pass judgment according to the 
award on the goth December. 1921. In 


S. doing so he contravened the provisions 


of section r6 of the Second Schedule to the 
Code of Civil Procedure which, read with 
Art. 158 of the Limitation Act, allow the 
dissatisfied pa rty ten days’ time ta file 
his objections. 

The applica, nt appealed which he had 
no right to do, the judgment not. being 
in excess of or not inaccordance with the 
award. 

The appeal was heard, and the judgment 


. was set aside, the case was remended, 
and ten days ordered to be given, The 
. appeal was without jurisdiction. 


There wasa re-trial, end another appeal. 


. Both of these were without jurisdiction, , 


Then thete was a second appeal to this 
Court when the error was pointed out, 


. and the second appeal was converted into 
an application for revision. 


The only remedy for the applicant from 
the start was to apply to the High Court 
in revision under section 115, and.all the 


: judgments must be set aside, and the case 


remanded to: the Trail Judge to-pass a 


l decree after ailowing the applicant ten days 


in which to.file his objections. 
'"Z. K, Case remanded. 


m 


CALCUTTA HIGH COURT. 
[REM FROM ORIGINAL DECREE No. 230 
; OF 1903. 
dee 25, 1920. 
Present— Justice "^ Rampini 
Mr. T Woodroffe. 
BEHARI LALSEAL AND OTHERS—: 


and 


uw ^;  DEFEÉN DANTS— APPELLANTS 


VEPSUS: - 
"Maharajadhlraj BIJOY - CHAND, 
MAHATAP BAHADUR— PLAINT. FE 
RESPONDENT, ^... 
Putni, sale o of —Swrplus sale-proceads. Dhara 
by ereditors of putnidar — Sale get aside—Creditors, 
whether bound to refund — Interesi, ability - 


“Plaintif, the zemindar of a putni taluk, brought 
the taluk to sale for arrears of sents The Putnidar 
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. BEHARI LAL SEAL, V BIJOY CHAND MAHATAP, 


brought a suit to contest the valldity of the sale. 

During the pendency of the suit, defendant, 

who were creditors of the puinidar, withdrew 

a certain sum of money which waslyingin Court 

as surplus salé-proceeds of the putns taluk. The 

Sale was eventualfy set aside, and the plaintiff 
Was compelled to refund to the purchaser the 
,Whole of the purchase-money. He then sued 
the. defendants to recover from them the 
ameunt withdrawn by them from Court; 

. Heid, (x) that the defendants having taken 
, out the money during the pendency ofthe Putri- 

dars suit must be deemed to have taken it out 

subject to the result of that suit and, on the sale 
being set aside, there was an implied obligation 
on their part to return the money to the Court; 

, (a) that the plaintiff had, therefore, a cause 
ot ria to recover the money from the defènd- 
ants;| - 

Roop Channesea Bibi v. 

26. 15/288, refecred KA 20 didis i bic 

(s) that the defendants having had ihe use 
. of the money were liable to pay interest ‘on 
` Appeal against the decree of the Sub- 
ordinate Judge, Hughli, dated the 24th 
April 1903. 
.-Babus Jyott Prasad Sarbadhihari and 
Narendra Chunder Bose, for the Appel- 
lants. 

Babus Basant Coomar Bose, Bepin Behari 
Ghose and Shoroshi Charan Mutra, ‘for 
the Respondent. . (i ds 

..^. JUDGMENT.. 

Rampini, J.—The facts of this” case 
ate as follows. The plaintiff who is the 
xemindar, sued for the rent of a putni, 
and, under Regulation VIII of 1819, the 
puini was sold for the arrears of rent. It 
was purchased by one Peary Mohan Roy 
for Rs. 15,000 on the 18th May 1900, The 
surplus sale proceeds were Rs, 13,614 -11. 
Oat of this amount the defendants 
Nos. 1 to 9 withdrew from Court a sum 
of Rs.  4,409-9.. These defendants 
were the creditors of the defaulting putina- 
dars. Meanwhile, the defaulting puinddars 
brought a suit for the setting aside of the 
sale, and .the sale was set aside on the 
14th August 1990. The zemtudar was 
then obliged to refund to the purchaser 
Rs.. 15,060; and he now sues to recover 
the amount which the defendants Nos. 7 
to 9 took out, of Court, l 

- The lower Court has given the ` plaintiff 
a decree. |. 

-The defendants Nos. 1 to 9 appeal to 
us, and on their behalf it is contended 
that the plaintiff had no cause of action 
against them, 


I am, however, of opinion thet . the 
plaintiff had a cause of action against the 
defendants Nos. r to 9. They took ‘out 
a- portion of the surplus sale-ptoceeds at 


. a time when there was a suit- pending, -in 


which the question of the validity of thesale 
wasinvolved. They, trerefore, took out the 
money, subject to the result of that . suit; 
and when the sale was set aside, there 
was an implied obligation on their part 
to return the money to the Court. They 
did not do so; and consequently the zem{n- 
dav hed to re-pay to the auction-purchaser 
Rs. 15,000, the whole of which he would 
not have been obliged to pay, if the de- 
fendants Nos. 1 to 9 had fulfilled the im- 
plied obligation which was upon them 


. to return the surplus sale-proceeds to tke 


Court, 

In these circumstances, I do not think 
it can be said that the plaintiff has no 
cause of action against the defendants 
Nos, I to 9. 

The learned Pleader for the appellants 
calls attention to the case of Roop Channessa 
Bibi v. Bejoychand Mahatap (1) which, 
like the case before us, relates to a fuit 
sale, and in which it has been held that 
the defaulter whose creditor has with- 
drawn the money is notliable to pay. The 
Judges in that case do not say that the 
creditors are not bound to pay. On the 
contriry, they have clearly’ implied that 
there may be a liability on the part of 
the’ crédifors to ‘pay the ‘money. The 
learned Chief justice in” his judgment 


. says: “On ‘this principle I do not ‘see 


how the present plaintiff can successfully 


. maintáin the present suit as against the 


defendant: No. 4 whatever the liability 
of the defendant No, 1 ‘may be." "Now, 
the defendant No.. x in that suit corres- 
ponds to. the defendants ' Nos. I to`g in 
the presentsuit, m : 
Then, it has been ‘contended that the 
defendants Nos. x to 9 are.not liable to 


"pay interest.’ But the Subordinate Judae 


has pointed out’ that they had the use of 
th: money and are, therefore, bound on 
that account to 'pay interest, 

It is next contended that this is a hard 
case for the défendants, because it is 
allesed. that their application for 


(1) 3 Ge I» J. 288; 
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tation. Butif this be so and the defendants 


represent the facts to the Executing Court, 


that Court ^ will, no doubt, take them 
into consideration, , l 
I woud, therefore, dismiss this appeal 


with costs and would allow two separate 


sets of costs. l 
Woodroffe, J;~I agree, l 
Z.X. Appeal dismissed. 


. SIND JUDICIAL COMMISSIONER'$ 
" COURT. 
MISCELLANEOUS CIVIL APPEAI No. 21 
OF 1920. 
August r, 1923. 
Present:—Mr., Kennedy, J. C., ard 
l Mr. Raymond, A. J. C. 
'TILIOOMAL JESSOMAL AND ANOTHER— 
i PLAINTIFFS—APPELIANTS 
| versus 
HARBHAGWANDAS.AND ANOTHER— 
DEFENDANTS, AND ANOTHER— 
PLAINTIFF—RESPONDENTS. 


` Arbiiration—Parties to suit agreeing mot to lead. 
evidenes-—Decision of Couri to be based on, in-' 


spechon of locality—Decision, whether arbitration 


award— Appeal— Remand for further evidence— 


Procedure. 

Whiet parties agree not to adduce any evidence 
and ask the Court to'inspect the locality and then 
give its judgment but.there is no agreement that 
the judgment would be regarded as final by either 
party or that the party adversely affected by it 


would not appeal, the judgment is not in the, 


nature of an arbitrator's award and an appeal 
against it.is competent. [p. 310, col. 2.] 
Sita Nath.Goswami v. Baikuntha Nath Goswami, 
9 Ind, Cas. 296; 38 C. 421, Sayad Zain v. Kala- 
bhai Lallubhai, 23 B. 752; x Bom. L. R. 366; 12 
Ind. Dec. (N 8.) 503 and Kumar Saradindu Roy 
v. Baghàbali Debya, xo C. W, N. 835, relied upon. 
In such a case the Appellate Court is not com- 
petent to, remand the case for enabling party 
to adduce fresh evidence but is competent to dis- 
ose of the appeal on such materials as are before 
it. fp.31r, col. x], ; 
Appeal from the judgment and reman 
order of the District Judge, Sukkur, on 
appeal irom tke jud ment and decree of 
the Sub Civil Court, Shikarpur, 


INDIAN CASES, 
TILLOOMAL JESSOMAL Y. NARBHAGWANDAS,. 
execution may now be barred by limi- 
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Mr. Srthishendas H.Lulla, for the Appel- 

lants. ; P 
Mr, Lurindaram T. Bolakam, 

Respondents Nos. 1 and 2. 


JUDGMENT. —The suit. out of which 
this appeal arises was one for an injunc- 
tion against two brothers, Harbhag- 
wandas and Narumal, restraini ng them from 
constructing. certain balconies, as by 
their construction the light and ait to 
the plaintiffs house, Jessomal and his 
sons, would be diminished causing them 
hardship and inconvenience, and the 
greater portion of a window on the top 
floor of their house wculd be blocked. 
Defendants denied the obstruction. At 
the trial, plaintiffs exhibited the evidence 
of two witnesses examined on Commission 
end then the Pleaders for the re- 
spective parties made statements before 
the Judge which are similarin their terms 
and are as follows: “I have not to give 
any evidence to prove my case. The 
Court will be pleased to visit the site 
ani dispose of the suitaccordingly." On 
this the Trial Judge visited tke locality 
and then gave bis judgment . granting 
the plaintiffs an injunction against the 
defendants in respect of one of. the 
balconies to the north of the plaintiff's 
house directing the defendants to demolish 
it. a 

The defendants appealed against the 
judgment to the District Covrt of Sukkur. - 


for 


- Plaintiffs took up a preliminary objection 


that no appeal lay as the Trial Judge 
had been appointed.an arbitrator by tke 
patties to, dispose of their contentions 
and his judgment. must. be regarded as 
the award of anarbitrator. The learned 
District Judge was, of opinion that there 
was no force in this argument and pro- 
ceeded to, hear the appeal, and as a 
result has remanded, the case to the 
lower, Court on the ground that the ques. 
tion for decision was not as the Trial 
Court surmised whether. the construction 
of the. balcony merely caused inconveni- 
ence to the plaintiffs but whether their 
house has been rendered uninhabitable 
and unfit for the purposes for which it 
was used.and.that it is only in such 
cases that an injunction would be tke 
appropriate relief, He, therefore, framed 
issues on this aspegk. of. the case and 


310 


INDIAN ; CASES; 


[1923 " 


: TILLOOMAT, JESSOMAI, *. HARBHAGWANDAS, 


remitted them to the lower Court to record 
its findings thereon.  . . 

Plaintiffs appeal against this order of 
remand and the two points taken on 
appeal before us are (7). that the lower 


Appellate Court was in. error in entertain- ` 


ing the appesl, and (2) that the order 
of remand which necessitates the record- 
ing-of evidence contraty tothe agreement 
of the patties by which they are bound, 
was an erroneous order. With regard to 
the first poiat-Mr. Lulla has argued at 
great lenpthaud contended that no appeal 
lay against the decision of the Trial 
Judge as: the proceedings before the latter 
were extra: -cursum Curiae, that with tle 
consent: ofthe parties he: departed from 


the: ordinafy. course of- procedure, that: 


his judgment was in. the nature of an 
award- against which. no appeal lay, and 
the Appellate Court was ineompetent to 
entertain the appeal. | 
"Wten the partles asked the Trial Judge: 
to- visit the site and dispose of the 
Süif accordingly, no , undertaking was 
given by either of them. to accept his 
judgment as conclusive. And it appears 


to me that the motive tnderlying their 


request ‘was that, instead of leading evi- 
dence onthe subject whether the balcony 


did or did not blockup the lightand air | 


to the house of the appellants and whe- 


ther any injunction should or should not. 


be, the parties were of opinlon ihat an 
inspection of the locality by the Judge 
would dispense with the necessity of 
recording any eviderce. 
inspection ‘of ‘the locality ana the pro- 
nouncement of his judgment on the basis 
of his inspection does not render the 
proceedings before bim extra cursum curiae 
and convert him into an arbitrator. Mr. 
Tulla cited several cases in support of 
his argument but we need only refer 
toa few of them. In Sita Nath Goswami 


v. Batkuntha Nath Goswami (x), after ` 


tlie hearing of the suit had commenced, 


the parties’ to the suit had agreed to : 


leave the ‘question in dispute between 


them to the determination of the Cou:t . 
after the Court fad made a local im: 
spéction; (but here the distinction arises) ` 


(aj p Indi Cos: ager B8 Ci KANG 


The Judge’s. 


J 


= 

^ . a 
HX a ky , 
- 


lay. 


the parties also agreed not to raisa 

any objections or to prefer an appeal. It. 
was held that no appeal lay asthe Judge 

had in fact been constituted 22: arbitrator 

by the submission of the parties and his 

decision wasan award. 


In Sayad Zain v. Kalabhai Lallubhat (2) 
both parties to a suit referred the matters 
in disputes between them to the Court 
and agreed to abide by its decision and 
the Court passed a decree awarding a 
certain sum to the plaintiff, it was held 
that 10 appeal Jay from the decree, the 
decision of the Court being in the nature 
of an atbitrator’s award. In Kumar Sara- 
dindu Roy v. Bhagabati Debya (3) the 
plaintiff agreed to abide by the decision 
of tke Court given on the basis of a 
Thakbust map and it was held that 
in accordance with the agreement of the 
patties the Court acted as arbitrator and 
hence no appeal lay from the decisión. 
All the three cases are easily distinguish- 
able.from the present one and cannot 
be regarded ‘as authorities jn ‘this ‘case, 
where the parties did not agree to abide. 
by the decision of the Court nor give 
any undertaking that either party would 
rotappeal if. the decision were unfavour- 
able to him. Partles may often ask a 
Judge to dispose of a case on docu mentary 
evidence.alone ana May. not lead . -ofal 
evidence fhovgh available, or in a Trade. 


. Mark case the parties may request- the 


Judge to base his decisloa on the ex-. 
amination of the marks and .determine: 
whether the one is a colourable imita-. 
tion of the other, this does not. convert 
the Judge into an arbitrator as long. as 
the patties have not bound themselves 
toabide by his decision. In the present. 
case though the parties did ask the 
Judge to inspect the locality and then 
give his judgment, there was ro under- 
taking ‘that’ the judgment would be 
regarded es final by either party or 
that the party adversely affected by 
it would not appeal. We agree with the 
lower Appellate Court thatz the appeal: 


> 


|| 


( 


(2). 23 B. 75251. Bom. I. R, 366; 12 Ind. Dec; 
N. 5. | PONE MSS 
(3 10 


) 503. ee > i , 
Ci; We N, 935i = t ak US 


« 

KI 
= 

x! 


- 
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MUKUNDA LAI, DE v. BANSIDHAR MARWARI. 


The question now arises whether the 
District Court could legally remand the 
case for findings to be recorded on the 
issues framed by it. The District Judge 


has correctly stated the point to which . 


the Trial Court should have applied its 
mind in its judgment, but failed to do 
so. He says: “The 
whether the plaintiffs have been put to 
any inconvenience, but whether 
house or their upstairs’ room by the 
balcony of the defendant's house has been 
rendered uninhabitable, whether that room 
has been rendered unfit for the purposes 
for which it was used, whether the con- 
struction of the balcony has made such 
a change in the room as to render the 
demolition or removal of the balcony 
‘imperative’. In an ordinary, case no 
doubt the remands have been not only 
justifiable but necessary, but in the 
present case both the parties agreed 
not to lead any evidence and the order 
of the District Jvdge allowing the parties 
an opportunity of adducing evidence is 
certainly erroneous for this would permit 
the parties to act in contravention of 
tte terms of their agreement. The issues 


framed by the learned Judge and re-: 
mitted to the Trial Court for findings 


to be recorded on them are undoubted- 
ly.the correct issues in this case but 
the remark: ^" Parties to be at liberty 


to adduce evidence ” is clearly out of 


place., Therefore, as no further evidence 
can be permitted to be Jed in the case, 
the. learned District Judge would be 
competent to dispose of the appeal on 


such materials as are before him, and if, 


he is 6f the opinion that the record does 


not show sufficient justification for the 
grant of an Injunction, his duty will be 


to refuse the relief claimed. 
. We, therefore, set aside the order of 


remand and send back the appeal to the 


learned Judge for disposal. 


In the circumstances of this case we. 
direct each party to bear his costs of 


the appeal to this Court. The costs of 
the fower Courts will be determined by 
the District Judge. 

' P, B: A. Order of remand sel aside, 
OW B 


r Y 
zy 4” fto 


question is not. 


their 


CALCUTTA HIGH COURT. 
ÁPPEAL AGAINST ORDER NO, 9I OP 
1922. 
January 4, 1923. 
Present t--Mr. Justice C. C; Ghose and 
Mr. Justice Panton. 

MUKUNDA Lal, DE—JuDemMEnt-DEBTOR 
| — APPELLANT. 

: Versus 

BANSIDHAR MARWARI—DECREKX— 
. HOLDER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 5. 47, O. 
X X I, r. 2 (2), scope of —Fatiure to record sajisfac- 
tion of decree within time—~Fraud of decrec-holdey— | 
Execution Court, whether can investigate fraud. 

Where the time for making an application under 
O. XXI, r, 2 of the Civil Procedure Code, to 


: record an adjustment of a decree out of Court, has 


expired, it is not open to the judgnient-debtor to 
secure an investigation of the very same matter, 
and to secure an extension of time by invoking 
the terms of section 47 of the Code. [p.312, 
ool, 2; p. 313, COL 2;] 

(Case-law considered.) E 


Appeal against an order of the District 
Judge, Bankura, dated thé roth December 
1921. 


Dr. Miller and Babu Phonidra Nath 
Das, for the Appellant.. ; 

Mr. Bijoy Kumar Bhattacharjee, for the 
Respondent. 


JUDGMENT.—The facts which have 


-given rise to this appeal shortly stated 


are as follows:—On the 7th August 
1916 the present respondent obtained a 
decree for Rs. 765 against the present 
appellant. On the 2nd August 1917 the 
decree-holder applied for cxecution of 
his decree, the execution case being 
numbered 480 of 1917. On execution 
being .levied, the judgment-debtor, it 
is alleged, entered into a compromise 
with the decree-holder, the compromise 


being in these terms, viz, that the 
judgment-debtor executed a mortgage- 
bond in favour of the decree-holder 


for a sum of Rs. I,500 which was made 
up as follows.—Rs. 1,050 being the con- 
sideration in respect of a previous bond, 
a sum of Rs. 450 being the balance of 
the decree referred to above, a sum of 
Rs. 250 paid to the decree-holderin cash 
and the balance Rs. 65 being remitted 
by the decree-holder. The judgment- 
debtor alleges that the decree-holder 


a 
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promised, on the execution of the said 
o bond, that he would certify an adjust- 
ment of the decree to the Court whose 
duty. it was. to execute.the decree but 
that; notwithstanding his promise to so 


certify the adjustment of the decree, 
the decree-holder failed and neglected’ 


to do so. ‘The decree-holder, it is 
further alleged, applied for execution 
of the decree notwithstanding the fact 
of the said adjustment on the Ioth 
Fébruary 
execution : case: was struck off for want 
of prosecution. Sometime. in April 1921 
the decree-holder’ made a fresh applica- 
tión: for exe 


for: execution. of the decree, the judg- 
ment-debtor: stated tlat the decree had 


been lawfully adjusted in- 1917 and that. 


the decree-holder had fraudulently failed 
and neglected to certify to the Court 
the fact of such adjustment and. that 
by: reason of fraud! on the part of the 
decree-holder in failing to certify such 
adjustment to. the Court, he, the judg- 
ment-debtor, had been prevented from 
applying to the Cut under the pto- 
visions of sub-rule (2) of O. XXI, 
r. 2 for an order that the said 
adjustment should be recorded and.that, 
in.these circumstances, the applica- 
tion for execution was not maintainable 
and, in thealternative, an extensión of 
time should be granted to him in order 
to make the necessary application as 
contemplated in- sub-rule (2) of. O. 
XXI, r. 2 of the. Code of Civil Pro- 
cedure.. The. lower Appellate Court Las 


held] that, inasmuch as the time allowed’ 
make an. 


to .the, jüdgment-debtor. to 
application. under sub-rule (2) of 
O. , T. 2, is go days unger 
Art. 174. of the Hirst Schedule of the 
Limitation 
period indicated therein has long elapsed, 
the.judgment-debtor could not resist the 
decree-holder's. application for- execution 
of the.decreé; on the ground. that the 
decree had been, lawfully. 
because the fact” of such adjustment had. 
remained uncertified to the Court. Dr. 
Mitter who has appeared. on behalf of, 
the Judgment-debtor appellant has argued, 
on the authority of the cases reported 


1919. It appears that the- 


ution of the decree and 
in opposition: to this fresh: application. 


Act, and inasmuch as the. 


adjusted, . 


as Trimback Ramhrishna | Ratade v. 
Har! Laxman Ranade (1) and Hansa 
Godhaji Marwadi v. Bhawa Jogajt 
Marwadi (2), that the omission on the 
part of tke decree-holder to certify the 
fect-of the adjustment of. the decree; 


"notwithstanding his promise to do so; 


was really a fraud uron tle Court and, 
in the circumstances, the Courts below 
should have dismissed the decree-holder's 
application for execution or, in tke 
alternative, should have allowed the 
judgment-debtor's application to heve the 


adjustment’ recorded under ihe pro- 
visions of sub-rule (2) of O. XXI, 
r. 2. He argues that if there was 


fraud on the part of tie dectee holder, 
it was e question which came rightly. 
within the purview of section 47. of. 
the Civil Procedure Code and that, in 
that event, no question of limitation, as 
provided for: in Art. 174 of the First: 
Schedule of the limitation Act, would 
arise as an obstacle in the way of the 
judgment-debtor. This questión has re- 
cently teen discussed and, so faras this 
Court is concerned, the  overwkelming 
balance of authorities is against Dr. 
Mitter’s contention. It. is unnecessary 
to go through the cases cgain Lut it. is. 
sufficient to observe, as pointed out in 
the case reported as Biroo Gorain v. 
Jaimurai Koer (3), tlat a proceeding 
under sub-rule: (2) of O. XXI, r. 2 
is a proceeding under section 47 of the 
Code, inasmuch as it decides the ques- 
tion between the parties to the suit and 
relating to the execution, satisfaction or 
discharge ‘of the decree made in the 
suit. Further, if the contention now 
advanced by Dr. Mitter on behalf of. the 
judgment-debtor-appellant were to pre- 
val, in all cases where fraud is im- 
puted to the decree-holder the provi- 
sions of clause (3) of. O. XXI, f. 2, 
would become nugatory ; in other words, 
the provisions of r; 2 would be super- 
eded by the wider provisions of sec- 
tion 47 of the Code. It would also have 


m 7 Ind, Cas. 940; 34 B. 575; 12 Bom. L. R; 


, 2 33 Ind. Cas. 232; 40 B. 333; 18 Bom. L; 


. 22. 
p D 13 Ind. Cas. 63; 16 C. W. N. 923; 16 C. Ij 
| i 
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the effect, as pointed out by the Privy 
Council in’ the case reported as 
Chhatrapat- Singh Dugar vw. Kharag 
Singh Lachmiram (4), of the Courts 
allowing themselves to be influenced 
by: the plea of hardship on account 
of- the strict  applicetion of the rule 
under Art. 174 of the 

Act instead being guided in their 
decisions by clear and unambiguous words 
ef sub-section (2) of O. XXI, r. 2 
of: ihe Code of Clvil Procedure. "The 


case in Biroo Gorain v, Jatmurat Koer- 


(3) is in accordance with the view taken 
in Ganapathy Ayyar v. Chenga Reddi (5) 
and has also been followed in the case 
reported as Imamuddin Khan v. Binda- 
basins Prasad (6). Dr. Mitter has called 
our attention to the case in Gadadhar 
Panda v. Shyam Churn Nath (7) and has 
argued that inasmuch as it has been 
held in that case that the question such 
as has been urged by his client came 
within the purview. of section 47 of the 
Code of Civil Procedure it ought to be held 
un the authority of the last mentioned case 
that the question which his client now 
urges should- also be similarly treated 
as a question under section 47 of the 
Code of Civil Procedure and as such it ought 
to be held that instead of Art. 174 being 
made applicable to the present case, 
the judgment-debtor should have three 
years’ time to have this matter in- 
vestigated. Now, with reference to the 
case reported as Gadadhar Panda v, Shyam 
Churn Naik (7), as pointed out by 
Mookerjee, J.,in Biroo Gorath v. Jadmurai 
Koer (3), that although there are isolated 
expressions which may lend support to 
the view that section 47 may be in- 
voked in cases of ths description still 
when the case is analysed, it does not 
support the contention of the appellant 


(4) 39 Ind. Cas. 788; 19 Bom. L. 


R, = 
178; 44 C. 535121 M. L. T. 36; 15 A. L. J. 87 
(1917) M. W. N. 100; 32 M. L. J. 11 25 C. L. 
J.215;21 C. W.N. 497 10 Bur. L. T. 25; 44 I 
A. 111 (P. C.). 
i^ 49 M.. 312; 16 M. L. J. 
(6) 34 Ind, Cas. 890] 4. P. L %1 PLL, T; 


1493 (191) Pat. 360. 
(7) 12: 0U Wi. Ni 485: 


Limitation : 


. ceTtified to 


and it would appear that the learned 
Judges did not intend to lay down a 
general rule that, although the period 
of limitation within whieh an application 
by the .judyment-debtor under clause (2) 
of r, 2 of O. XXI, is to be pre 
sented. to the Court has expired, it is 
still open to him to secure an investiga- 
tion of the very seme matter and to 
secure an extension of time by invok- 
ing the terms of section 47 of the Code 
of Civil. Prccédure. Dr. Mitter has 
rightly ¿rawn orr attention to a recent 
decision reported as Kamini Kumar Sata 
Chaudhury v. Abdul Rahim (E), being a 
decision of Chatterjea ang Duval, JJ. 
On -examination of tke facts in the last 
mentioned case, it would appear that 
the fact. of the payment in satisfaction 
of the decree which was the subject- 
matter of the execution in ttat case was, 
the Cotrt not in the 
execution case relating to the particular 
decree, but. in another execution case 
pending between the parties. No qtes- 
tion of limitation such as has. arisen in 
the present case arose in that case and 
the only question which was before the 
learned Judges for decision was whether, 
on the facts of that particular case, 
section. 47 could be invoked or not. 
They apparently were of opinion that 
section 47  woula enable the judgment- 
debtor to have an investipatien of tle 
matter arising out of the fect of tle 
particular case. As has been pointed 
out in ihe judgment of the Paina Court; 
the overwhelming balance cf mere mcéern 
authorities is decidedly against the con-. 
tention raised by Dr. Mitter and in this 
view of matter, there js no otler 


alternative but to told that tke appeal 


fails and must be dismissed with costs. 

We asses& the heating fee at two gold 

mohurs. 
N.H. Appeal dismissed. 
(8) 53 Ind. Cas. 67; 30 Ahe J. 248. 
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; February 2r, 1922. 


' Present 1— Mr. Kennedy, A.J. C.. 
and Mr. Aston, A.J. 
::Pir SIDIK MUHAMMAD SHAH— | 
DEFENDANT— APPELLANT 
Versus 
-SARAN AND OTHERS—PLAINTIFES— 
RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), 
$5..365 366—Clefl Procedure Code (Aci V of 
1908), s. 22 (11), O. X XII, v. 4— Abaiement— 
“ Legal representative," meaning of-—Vhole body 
of. heirs of deceased party, joinder of—Partition 
suji— Omission to join some heirs — Abatement 
of .eniive appeal. 

The expression "'legal respresentatives’’ in 
O. XXII -Civil Procedure Code, must be read in 
the light of its definition, as given in section 2 (11), 
Civil, Procedure Code. It means all the persons 
on, whom the estate of a deceased party 
devolves. [p. 315, col. 7.) 

‘The words " person- who in law represents the 
estate of .a deceased” in section 2 (11), Civil 


Procedure Code, do not mean “a person regarded . 


merely as a representative for the purpose of 
the suit," [p. 315, col. 1.) 

When there are mote than one legal representa- 
tive of a deceased party, all of them should be 
brought on the record within the time allowed 
by law; otherwise, the proceedings abate so, far 
as such party is concerned. [p. 314; col. 2; p. 
315,-c0l. 1.] ^ 

Ghamandi Lal v. Amir Begam, 16 A. ary 
A. W. N. (1894) 22; 8 Ind. Dec. (N. 5.) 136, Haídar 
Husain v. Abdul „ 30 A. 117; 5 A. I. J. 
62; A. W. N. {1968) 41; JM. L. T. 201. and Musala 
Reddi v.' ' Rafnayya, 23 M. 125; 9 
8-Ind. Dec. (N. S.) 483, fooliwed. 

‚Bhikaji Ramthandra wi. Purshotam, xo B. 
220; 5 Ind. Dec; (N. S.) 533. distinguished. 

‘In an appeal from a decree in a suit for separate 
possession by partition, in the absence of all the 
heits of one of the deceased party who are jointly 
intetested in upholding the decree of the lower 
Court, the whole appealis incompetent and must be 
dismissed 2 "no effective decree can be passed. 
[p. 315, col.-2.] 

-Appeal from the judgment and decree 


ofthe First Class, Sub-Judge; Hyderabad, 
(Sind). 


Mr, Pony Bilavam, for the Appellant. 

Mr. Gopaldas Jhamatmal, for the Legal 
Representatives of Appellant No. x 

e Mr, Isardas ona ran, for Respondent 
No. a. 

Mr. W. Leho, for Respondents Nos. 3 

nd 4. 

Mr. Padharan Anand, for Respondent 
No. 5. 
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Aston, A.J.C,~In 1915 one Musa mmat Saran 
filed a suit against Pir Sidik Muhammad 
Shah (defendant No. 1) and Kabul (defend- 
ant-No. 2). and lessees of, the former to 
recover separate possession .by partition 
of four out of sixteen-annas share of _ 
certain land which had belonged. to her 
deceased husband Hotekhan. 

Satan and defendantNo. 2 were the ` 
only heirs of -Hotekhan but defendant No. I. 
contended that the deceased had made a . 
gift of his entireland to him. : 

On 28th February 1910 the Sub- Judge, 
Hyderabad, gave a decree in favour ‘of 
Saran. 

Against this decree defendant No. 1 has 


:appealed. Musammat Saran died on oF about - 
.26th April 1921. 


On the goth July 1921 an application 


:was made to bring on the record one 


Musammat Rajan, the sister of the deceased " 
Saran, as her legal representative. 

On 18tb January 1922 Musmmat.Rajan ` 
fied an application in which she contend-. 


ed that the appeal had abated” as a” 


whole since. the dece:sed Saran had 
also, left two cousins, v12., Nasir Muharü- 
mad and Fakir Muha mmad, sons of Nuru, 


. who were also her . heits ‘under the law-. 


and in’ possession of the property in dis- - 
pute and they had not been brought on 
the record within the statutory period. 
With regard to the question whether 
the suit abated, the Allahabad High Court 
has held in a case in which the parties ; 


. were Muhammadans, that the words "the 


lezal representative” in ' section 365 of 
the Code of Civil Procedure where there 
are more than one must be noted in “the. 
pluraland that in the absence of all the, 


legal representatives the appeal must’ 
abate. Ghamandi Lal v. Amir Begam (1). 
followed in Haidar ,:Husatn v. 


Abdul 
Ahad (2). 

In Bhikaji Ramchandra y, Purshotam (3) 
the Bombay High Court held that an 
order that a suit abated owing to the 
omission of in -——À other than 


(ri) 16 A. 211 A. W. N. (1894) 223 8 Ind. Dec; i 
(N. $.) 136- 

(2) 30 A XIJ 5 A, L. ia 621 A. W.N. ( 908) 
41j 3 M. I. T.2 207. 3 

(3) ro B, 220; 5 Ind; Deg- (N8) 533: ; 
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the appellant to apply was wrong. This 
case, however, was decided under section 
366 of the Civil Procedure Code, XIV. of 
1882, in which the words “any person 
claiming to be the legal representative of 
the deceased plaintiff" appeared. 

In a subsequent Madras case, Musala 
Reddi v, Ramayya (4), which was alsounder 
the Civil Procequte Code, XIV of 1882, 
it was held that sections 365 and 366 
miust be read together for the purpose 


of considering the question of abatement, 


and that when there are more than one 
legal tepresentative of a deceased appel- 
lant all must, so far as possible, join 
in an application under section 365 and 
thet the words “any person” and “Tegal 
representative” in section 366 strictly con- 
strued must be read in the plural. But 
that when all the lezal representatives 
cannot be joined as applicants, sections 
365 and 366 must not be construed so as 
to have the effect of rendering the ap- 


plication no ‘application by a legal repre- 


sentative for the purpose of abatement, 

In'O. XXII, r. 4, the words “ claiming 
to be the legal representative " do not 
appear, the words are "shall 
legal representative of the deceased defend- 
ant to be made a party” and under section 
2 (xi) "egal representative" is defined 
aS meaning “a person who in law 1e- 
presents the estate of a deceased person 
and includes any person who intermeddles 
with .the estate of the deceased and 
when a party sues or is sued, ina re- 
presentative, character the person on whom 
the. estate devolves onthe death of the 
party so sting or sued.” i 

,Musammat Rajan, in my opinion, 
could not come within ihe terms ofthis 
definition, for the estate of the deceased 
devolvéd on Rajan and her two cousins, 
Nasir Muhammad and Pakir Muhammad. 

We have been asked to consirve the 
words ''person who in law represents 
the estate of a deceased" as meaning 
“a pérson regarded 
for the purpose of the suit.” 

But this I think would be contrary to 
the cleat language oi the section. 

Cases of hardship may arize owing to 
the difficulty sometimes experienced in 


(uy du 125; 9 M. L. J. 313; $ Ind, Dee; 
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ascertaining the legal. representatives oi" 
a deceased person within the period of 
limitation, but the Courts have wide powers 
under .O, XXII, r. 9, read with 
section 5 of the Indian  Limitatlon 
Act, to set aside an abatement, even 
after the period of limitation, when 
sufficient cause is shown. | : 

The facts urged by the appellant v47.; 
that the village where deceased lived was 
forty miles from his village, that the 
person whom he sent to make enquiries. 
informed him that Musammat Rajan was 
the legal representative of the deceased,’ 
and that Musammai Rajan herself raised 
no objection to being joined as thesole 
heir of her sister seem to me facts which 
have an important bearing on the question 
whether abatement shorld be set aside, 
but no relevancy whatever on the dues- 
tion whether Musammat Rajan was “the 
legal representative of the deceased wit hin 
the meaning of O. XXII, 1. 45, of 
whether the appeal abated on account: 
of the omisson fo join the legal “re 
presenta tive. E. 

I am of opinion that the effect of the omis- 
sicn of appellant to join Nasi Muhammad 
and Fakir Muhammad was that the appeal 
abated as a whole [sec Kali Dayal Bhat- 
tacharjee v. Nagendra Nath Pahiashi (5), 
Baksh AM Sarkar v. Sarat Chandra Roy (6), 
Shetk Fard Saheb v, Kulsam Bibi T 
Sammaniha Gramany v. Devaskatiany 
Gramany (8), Narendra Nath Kutti v. 
Siyadhan | Ghosal (9)] for, the suit being 
to recover separate possession by parti- 
tion and the cousins of Rajan, viz., Nasir 
Mukammec and Fakir Mcvtammad, being 
jointly interested jn upholding the decree 
of the-lower Court, the appeal could mot 
be satisfactorily disposed of without these 
persons, being joined as legel . representa- 
tives of the deceased Saran. 

Costs of the hearing. 

_ Kennetly, A. J. C—I agree. 

I tlink in the case of Christians and 
Parsis “legal representative” means primati- 
]y executor or administrator (including. 


(5)-- 54 Ind. Cas. 822; 24 C. W. N. 44; 30 C. Ir i 
. 2I , 


-(6) T 6 Ind. Cas. oii. 2°, 
. (7) 16 Ind. Cas. 688; (1912) M. W: N., 825. 
' 5 Ind. Cas. 924; 20 M- L. J: 364; 7 M. In 
. X74 (rgro) M. W. N, gin 


T d 
ln (9) 44 indi Cas. 2961,49. €. Ii Ji 203 
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oue de son tort) but in the absence of a 
Will means an heir or next-of-kin. 

In the case of Hindus or Mu hammadans 
where thereis a Will “ legal representative" 
would mean the executor, by analogy 
in. case of Hindus, end in view of the 
legal position of the “Wasi” inthe case 
of Muhammadans, 

In the case of Hindus and Muhamma- 
dans, where there is no Will and no 
administrator, all the heirs must be joined, 


This is the case here, The cousins are 


just as much, heirs as the sister. They 
should have been joined. As they are 
not, the appeal abates against heirs 
of. Saran. The appeal cannot proceed 
against the other respondents because the 
Court can, in the absence of Saran or her 
represenfatives, pass no effective decree. 


‘fhe whole appeal, therefore, abates. The. 


appellant's only course, ii so advised, is 
to apply to revive the suit, 
EN ote,—The appeal was subsequently restored 


en.an application being made to set aside the 


abatement .} 
P. B, A. 


CALÇUTTA HIGH COURT. 

Grvit, REVISION. NO. 490 OF 1922. 

January 9, 1923. —— 
Present: —Mr. Justice Rankin. 
KARALI PROSAD MUKHERJI— 
DECREE-HOLDER—PETITIONER 
E - Uer sus 
JAMINIBALA DEVI—OpposiTE 
d PARTY. 

xil Procedure Code (Act V of 1908), s. 47— 
eerie to wn Objecioy claiming under 
sauduleni document—Execution Court, whether 
hound to set aside aftachment., 

Proceedings between a judgment-creditor and 
the opposite party as to whether an attachment 
ig valid are proceedings under section 47 of the 
Civil Procedure Code. 

"An objection to attachment by a person claim. 
ing the property under a purely colourable and 
e fraudulent document can be ignored in proceedings 
under section. 47.9f the Civil Procedure Code. 

Revision. 

Messrs.. Dwarka, Nath Miter. and 
Narendra. Krishna Bose, for tbe Peti- 


tioner. | 
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JUDGMENT.—In this case it appears 
that in a suit in which the opposite 
party was impleaded, a judgment was 
given for a sum of money. against the 
other defendants, Execution was taken, 
out under that judgment and property. 
was attached to which the opposite 
party made a claim. She laid claim. tọ., 
that property as her own by, virtue | 
of a gift made to ber by. her husband 
who had been very much indebted, 
This Court has already held that the pro- 
ceedings between the opposite party and. 
the judg ment-creditor as to whetler the 
attachment is valid are proceedings. 
under section 47 of the Civil Procedure, 
Code and not under the provisions of 
O. XXI, Civil Procecure Code, Now, 
the learned Judge in the Court below 
has held that the gift to the upposite 
party under which she- claimed was a 
fraudulent deed ‘intended to defeat: 
creditors. He has thought, however, that 
under section 47 it was not possible 
that the deed of gift should be. set 
aside or ignored and ‘that, because an 
independent suit bad not been brought. 
for the purpose of obtaining a formally 
Setting aside of that deed, he was cf 
opinion that tbe. attachment must be 
set aside and the objection in execution 
must be upheld. Whether I look to. 
the terms of section 33, "Transfer of Prop- . 
erty Act, or those of section 47, Civil 
Procedure Code, I have failed to find’ 
any sufficient reason for that ruling. It 
appears to me that section 47, Civil Pro- 
cedure Code, would be very much narrowed __ 
if it were laid down that people claim- 
ing under a purely coloyrable, covinors: 
and fraudulent document are not fo have 
their claim cet. as'ďe or ignored when, pro- 
ceedings are taken in execution. For, 
this reason, and, as thereis no opposition. 
to the Rule, the Rule must be made’ 
absolute.” The result will be that the 
judgment of the D'sirict Judge wii be 
set asde and that of the First Court 
restored, The petitioner is entitled to the. 
costs of this Rule. I assess the bearing 
fee at one gold mohwr. — 

N. H. Rule made. absolute. 
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PANDY 7. JAMNADAS CHOTUMAL MARWADI. 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No..5 OF 1922. 
u October r3, 1922. 
Present:—-Mr.. Justice Marte: and Mr. 
TTE Justice Pratt. —— 

PANDY walad DAGADU MAHAR 
AND ANOTHER—DEFENDANTS— 
APPELLANTS 

ete . Versus 
JAMNADAS CHOTUMAL MARWADI— 
|... PLAINTIFF—RESPONDENT. 
. Letters Patent (Bom), cl. 36, application of— 
Letlers Patent — Appeal — Diffevence of opinion— 
(IX of 1908), 
s.14 (2), Sch. I, Art, 182 (5)—S. x4 (2). scope 
of—.Pariially wrong proceedings, whether protected 


— Application for stay of execution proceedings, 


"whether siep-in-aid of execution. 


On an appeal under the Letters Patent, where 
there is a difference ot opinion, the opinion of 


.the Senior Judge prevails. Clanse 36 of the 


. Letters Patent applies to such appeals. fp. 322, 


col. 1j p. 324, cols. r& 2.] 
‘An execution application “presented to the 


. proper Court on roth April 19:2 was on 15th 


„April transferred to a wrong Court and waa 
prosecuted there or on appeal till the 3rd 
Febrüary 1915 when all the proceedings in the 
wrong Court were set áside and the original 


; apola lon before the proper Court revived. 


7 ce 


te, 


he application was, however, struck off in 
default on 3oth June 1975. The decree-holder 
then made another application for execution on 
7th June 1916. The questi n was whether the 
period between 15th April 1912 and 3rd February 
X915 could be excluded under section 14 (2) of 
the Limitation Act: 


Held, Pet Marten, J., (Prati, J. contra) that ` 


the period in question was to be excluded in 
computing limitation for the subsequent appli- 
cation. , 
F rer Marten, J.—Section 14 (2) of the Limita- 
tion Act protects partially wrong proceedings as 
well as wholly wrong proceedings. [p. 319, col.2.] 
The basis of the desire of the Legislature in 
enacting section r4 of the Limitation Act is not 
to punish litigants unduly for- mistakes of pro- 
cedure whether those mistake: are made by the 
Court or, the litigant, for evety practitioner 
knows how easy it is to make mistakes in pro- 
cedure having regard to the bewildering mass of 
rules on the subject, and to each Judge having 
to some extent his own views as to minor matters 
of practice. [p. 319, col. 2; p. 320, col. r.] 
' Per Prati, ‘{.—Section r4 (2) of the Limitation 
Act applies to cases where after limitation has 
begun to run the applicant in good faith takes 


,9 proceeding in a Court which is unable to 


entertain it. An application to a wrong Court 
does not afford a new starting point for limita. 
tion because, under Art, 182 (5) of the Limita- 


. tion Act, the application must be to the proper 


‘ proper Court but the 


Court. The starting point of limitation is, 
‘therefore, the last preceding application to the 
P. occupied by a 


pubsequent proceeding the wrong Court is 


deducted. A proceedisg under au applicatiori to 
a proper Court can never be -deducted, for 
under Art, 182 (5) the period of limitation 
runs from the date of application and not from 
the date of disposal of the execution proceed. 
ings. [p. 32r, cols. 1 & 2.] 

An application for stay of execution proccedings 
is notan application to take some step-in-aid of 
execution. [p. 321, col. 2.] 

Letters Patent Appeal against the 
decision of Mr. Justice Shah, dated the 
1 jth December 1921, in S. A. No. 7io 
of 1921, preferred against the decision 
of the District Judge, Poona, in Appeal 
No. 263 of 1920. ; 

Mr. V. D.: Limaye, for the Appellants. 

Mr. N. M. Patwardhan, (with him Mr. 


D. G. Dalvi), for the Respondent. 


uM JUDGMENT. 

. Marten, J.—This is an appeal under 
the Letters Patent from the order of Mz, 
Justice Shah, dated 13th December 1g2z, 
dismissing the defendants’ appeal against 
the order of the District Judge of Poona 
who directed the Subordinate Judge of 
Vadgaon to proceed with the execution of 
the decree under Darkhast No. 2, of 
1919. ; 

The question is-one of limitation and 
concerns, primarily, section 14, sub-section 
(2) and Art, 182 (5) of the Indian Limi- 
tation Act. To explain it, I will státe 
shortly the material facts. The ‘spit 
was an ejectment suit brought in 1906, 
and on the 27th November 1607 the 
plaintiff obtained a decree for possession 
in the Vadgaon Court. I understand 
from Counsel that the plaintiff has now 
recovered possession of all the suit Jand 
except a particular cottage, and tlat the 
present Darkhast relates only to that 
cottage. Be that as it may, there have 
been numerous Darkhasts since the ori 
ginal decree, but it is unnecessary to 
mention them all. It is cómmon ground 
that the present Darkhast, Nu. 29 of 1910, 
is in time if another Darkhast of 5th 
June 1916 (No. 41r of 1916) was itself 
in time. This 1916 Darkhast in its 
turn depends upon whether the time 
occupied over certain proceedings under 
an earlier Darkbast of 1912 (No. 284 ‘of 
1912) can be deducted under section 14 
(2. That Darkhast was admitted on roth 
April 1912, so that three years from that 
date would expire in April 1915, and con- 
sequently, unless some exemption can be 
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_ claimed, the Darkhast of 1916 would be 
. out of time. -The plaintiff contends that 
“he is entitled to that exemption under 
section 14 (2) of tbe Indian Limitation 
Act, and this is how he makes out his 
, claim. | 


It appears that the two spearate Courts 
- of Poona and Vadgaon have a common 
Judge, that is to sav, from the rst to 


the 20th of each month the Judge sits 


at Haveli, Poona; and from zīst to 25th 
he sits at Vadgaon, and from the. 25th 
to 30th of the month he sits at Lonavii 
which is also a part of the Vadgaon Qourt. 


- The:plaiatiff filed his Dark :hast No. 284 — 


of 1912 on the roth April r912. He 
filed itat Vadgaon quite correctly, but 
“asthe Judgé was then sitting at Haveli, 
the officials, apparently, sent the papers 
to the Judge at Haveli, acd he, on the 
. 11th April 1912, gave ‘a notice to the 
defendants returnable on the 14th or 
I5Sth April rgr2: in the Haveli Court. 
The defendants did not appear, snd on 
the 15th April the Judge sitting in the 
Haveli Court made the warrant.for poss- 
ession absolute; Defendants ‘appealed, 
and on the 26th February 1913 this 
~- order was set aside on the ground that the 
. Judge had no jurisdiction to direct the 
. defendants to appear in the Haveli Court, 
nor to make the order aga nst them in 


that Court. It was accordingly directed | 
that the Court of first instanc: “ should . 


take up the Darkhast at the point where 
it was when the order for issuing the 
 watraut of possession was passed. That 
means, I take it, that the proceedings as 
from the 14th or 15th of April 1912 were 
in effect set aside, but as the -Darkhast 
itself was in order, the Court was to 


. proceed on. it, The plaintiff appealed to . 


“the High Court, but on: 3rd February 
. X915 -his.appeal was dismissed. Counsel 
‘states that on ‘29th June 1915 the 
Darkhast was brought on again, that the 
plaintiff. Was- present but as the Judge 
2. Was ‘away ‘the proceedings were adjourn- 
zed ‘to the next day. 
lotime was not present in Court and ac- 
Ricorgingly the Darkhast „was struck off. 
The next Darkhast he filea was, I have 
*.alteddy : said, on the 7th June 1916 
" ‘add ‘the que Son is; was itin time? 


NA 
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“ jurisdiction 


. secuting any 


The plaiatif this. 


(1923 


‘Turning to the Limitation Act, ‘section 
I4 (2) tuns as follows.— 

“In computing the period 6: limita- 
tion p escribed for any application, _ the 
time during which the applicact has” been 
progecu ting with due diligence another 
civil proceeding, whether ina Court of 
first instance of in a Court of- Appeal, 
against the same patty for the same 
relief shall be excluded, where such pro- 
ceeding is prosecuted in good faith -in, a 
Court which, from defect of jurisdiction, 


` or other cause of a like nature, ts unable 
“to entertain it.” 


Then, under Art. 182 (5), the period of 
limitation, (namely three years) begins to run 
from “the date of applying in accordance 


“with law to the proper Court for execution, 
‘or to takesome step-in- -aid of execution, of 
the decree or order.’ 


Now, it is not con- 
tended by either patty that the 1912 
Darkhast was not filel.in thé ‘proper 
Court. It was filed at  Vadgaon and 
Vadgaon was the proper Court,- But it 
is said that the sübsequent proceedings 
between 15th April 1912 and. 3rd February 
1915 ought to be excluded, because, within 
the meaning of section 14 (2) the plaint- 
iff was prosecuting a proceeding in good 
faith in a Court which, from defect ‘of 
or other cause of a’ like 
nature, was unable to entertain it, vtz., 


. the. Court at Haveli: (Poona). 0. F 


Defendants first' answer to this con: 

tention is that the r9i2 Darkhast was 
not prosecuted in good faith having re- 
gard to the definition of- “good .fait 
in section 2 (7) of the Act. The defini- 
tion Tuns thus.— 

‘2, In this Act, unless there is any- 
thing repuguant in the subject or con- 
text,—(7) ‘good faith;’ nothing shall 
be deemed to be done iu, good faith 
which is not done with due care and 
attention.” 

It is said that the pleintif showed a 
want of due care and -attention in pro- 
ordets' obtained in the 
Haveli Court. 

In my opinion there is no substance 
in this contention. The plaintiff obtained 
a decision of the Court ir his favour and 
under Explanation II to section r4'in 
resisting the defendant's appeal from that 


o der a was to be dena to un pras 


- 
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secuting a proceeding. The order made 
by the Court of the first instance may 
have been a wrong order, as indeed it 
was eventually held to be,—but it can- 
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not, I think, be said that it was maae, 


without due care or attention. Nor can 
the plaintiff be penalised for having 
obtained it, nor for 
to support it, apart of course from any 
deliberate misstatement of facts to the 


having endeavoured | 


- Court, which it is not suggested, occurred , 


in the present case. . ; 
e next point is of much greater 
. difficulty, for it is one which found favour 


with. the Judge of first instance and is. 


the main point atgued on this appeal. 


That point is, that: section 14 (2) only 


applies to “another civil proceeding ", 


` G 


believes to have jurisdiction, is a pro- 
ceeding within the meaning of section 2o, 
Act XIV of 1859; whether the Judge 
actually decides that be has jurisdic- 
tion, of supposing himself to have 
jurisdiction acts accordingly.” Ang, 
with reference to section 14 of the ‘Act, 
their lL,ordships observed:— “It was, 
therefore, the object of the Legisla- 
ture, at least with regard to the limy- 
tation for the commencemet of a 
suit, to exclude the time during which 
a party to the suit may have been 
litigating bona fide and with due dili- 
gence before a Judge whom he may 


suppose to have had jurisdiction, but 
who yet may not have had jurisdic- 


tion." 


-and that the r9x2  Darkhast was not Accordingly, in the present case, the 


"another civil, proceeding” because it. defendant conceded that if the 1912 
. was instituted in the right Court, and ODarkhast had been presented origi- 


nally to the wrong Court, for instance, 
to the Haveli Court, the time occupied 
in proceeding with that wrong  Darkbast 


- that time began fo Tun under Art. 185 
: (5) from ita institution. It is further 
"atguel that the plaintiff caunot be put 


in any better position by having taken a 
wrong proceeding than if he had taken 
a right proceeding, and that, even if the 
. 1912  Darkhast had been prosecuted 


throughout in the right Court, time would 


have expired in. 1915 unless some effec- 
` tive order had been made on that Dar- 
" khast in the meanwhile. But, in my 
opinion, section 14 (2) is intended to pre- 
tect a party from time ae against 
him during the pendency of a bona fide 
. proceeding which may eventuelly prove 
abortive by reason of want of jurisdiction 
or some similar cause. This sub-section 
was added by the 1908 Act, but even be- 
fore that amendment, the general principle 
was recognised by the Courts. Hira Lal v. 
“Badri Das (x) was a decision of the 
Privy Council on section 20 of the Act of 
: 1859 which corresponds to section 14 (1) 
of the present Act. ‘There the headnote 
. funsi—“A proceeding -to enforce a 


decree, taken bona fide and with due. 


- diligence before .a Judge whom the 
. party, bona fide, though erroneously, 


(1) 274.7792; 711. A. 165; 6 COL. R. y61 4 
Sar. P C. J. 157; 4 Ind. Jur. 426; 3 Suth. P. C, J. 


yor x Ind, Dec, (N, S,) 1028 (P, ©) 


a^ 


ought to be allowed to the plaintiff. 
But on principle, I see no reason why 
the Legislature should not also protect 
proceedings which are not wholly 
void but which are partly void as was 
the cage with the 1912 Darkhast, 
Here the 1912 Darkhast was present- 
ed in the right Court but was almost 
immediately ttansfetred to the wrong 
Court and prosecuted there or on ap- 
peal for nearly three years. The injury to 
be guarded against is almost exact- 
ly the same in each cage. Nor in prin- 
ciple is it a sufficient answer to say 
that the plaintiff caauot be better off 
by having taken a wrong proceeding 
than if he had - originally taken the 
tight one. The Act clearly says that 
he is to be better of to this extent, 
namely, that the time taken over 
a proceeding which is wholly wrong is 
to be deducted. But why should not the 
greater include the less, and thus pro- 


tect partially wirong proceedings as 
well as wholly wrong proceedings. 
The basis of the desire of the 


Legislature is, I take it, -not to punish 
litigants unduly for mistakes of pro- 
cedure whether those mistakes are 
made by the Court or the litigant, 
for every practitioner knows how 


Lu 
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easy itisto make mist:ke in proce- 
dure’ having re:ard to the bewildering 
“mass of rules on the subject, and to 
eich Judge having to some -extent 
his Own views as to miior matters of 
practice. And it must be remembered 
tiat the i912 Darkhast originally re- 
sultad in a warrant for possession being 
ordered.’ If that order had been valid, 
ho sibsequent Darkh:st would ‘have 
ben necessary. It is, therefore, hardly 


fair to comparte the 1912 - Darkhest 
with hypothetical proceedings which 
' result in no effective order to an 


applicant. 

Not, I think, do:s the express word- 
‘ing of the act, namely, the words 
“another civil proceeding" prevent a 
more liberal construction of the Act 
"being adopted. -We have to consider by 
“what date the 1919 Darkhast must bave 
b:en presented. Wader "Art. 182 (5), 
“the three years’ periol ran from the 12th 
Apu “1916. But in applying that period 
of limitation, the time during which 
the applicant prosecuted with due 
diligence. another proceeding, vis., 
“the 1912 Darkhast in a Court vnable 
-tọ entertain it may be excluded under 
section 14 (2). Lr other words, the period 
‘of limitation which we have to com- 
for the 


ute is that . prescribed 
1916 Darkhast and not-for that of 
the r912  . Derkhe?st. Accordingly, 


“another civil proceeding" under Section 14 
“(2V is the r9í2 -Darkhast or rather so 
“much of ‘it as consisted of proceedings 
in excess of ‘the jurisdiction of the 
"Qourt. If in section 14 (2) the words “the 
“1916 Darkhast, be substituted for 
"ány application” and the words 
“the 1912 Darkhast" for ''another' civil 
“proceeding” and “such proceeding” 
“what I am endeavouring to explain 
‘will, I think, be made clear. In the 
view I take, it is accordingly imma- 
‘ferial that the period of three years 


in question ‘happens to date from 
"the 1912 Darkhast. It is merely 
a period ‘which has commenced 
‘to run, and, apart from actual dates 


"dit would “make no differece in prin- 
ciple if “the - perio] had begun to run- 
"from ‘the date ‘of the decree under-Art, 
"X82 (1). ‘bis is, of course, on ‘the 
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-had been filed -against the ‘order 


‘ceedings should be stayed 


‘inaid: 


[1023 


assumption whieh has not been eon- 
tested in this case that each separate 
Darkhast is a sejarate civil proceeding 
within the meaning of section: r4 (2). 
In the fesult, therefore, I. agree ‘with 
Mr. Justice Shah in thinking that. the 
1916 Darkhast, and, - consequently the 
1919 Darkhast, were both . brought ‘in 
time, « 
A further point was taken on ‘be- 
half of the plaintiff that: certain: appli- 
cations by him for a stay ‘of. prozedd- 
ings pending the appeal from the. ordet 
of 26th February-1913 amounted. to a 
step-in-aid of execution of the -deeree 
within -tne meaning of -Art. 182 


.(s) and that time ought, therefore, to 
-be calculated from -the date cof ‘such 


applications. It appears that on .20th 
July 1913 the plaintif applied to the 
Court-of execution that as ai appeal 
of 
26th February . 1913, the Darkhast [ ro- 
and that 
on the 16th December 'ıgI3 an order 
for stay was made - accordingly.. But 
I feel a difficulty in s:eing how . a stay 
of proceedings granted at :the instance 
of the plaintiff can be said to^ be'a 
step-in-aàll of’ execution. ʻA mere. ad- 
journment has been held not to be such 
a step-in-aid of execution, [see Kartick 


- Nath Pandey v. Juggernath- Ram: Marwari 


(2)]] although an application for -ad- 
journm.nt in order to obtain further 
evidence has been held to be a step- 
see Abdul Kadir  Rowther v. 
Krishna Malamal Nasr (3). But the 
adjuurnment here was” not based pn 
latter ground, ond if the present 
plaintiff had relied solely on this 
point, his case -might well have failed. 
But as Iam in his favour on the other 
point, it is unnecessary for the to ex- 
press any final opinion on this second- 
ary matter. =f 
I ‘would accordingly dismiss the appeal 
with costs, l 
Pratt,. J.—lhe only question for de- 
cision, in this -appeal is whether the 


(2) 27 C. 285; 14 Ind. Dec (x. $.) 188, 
23 Ind. Cas. 5331 38 M. 695; I L. W. 271; 
(1914) M. W. N. 593i 26 (M. L. J. 463; 15 M. L, 
» 303. ! ; 


"i 
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, Datkhast filed on the 7th June aoe is 
Jo time. 

‘The next preceding Darkhast was filed 
on the roth April r912. 

The Darkhast of 7th June 1916 is, 
therefore, beyond the time limited by 
Art, 182 (5). 

It is contended, however, that cer- 
..tain proceedings taken under the 

Darkhast of 1912 entit'e tlie applica at 
to an exclusion of time under section 14 
(2) of the Limitation Act. 

The Darkhast dated roth April 1912 
was filed in the proper Court, tbe 
Court of the Subordinate Judge of 
Vadgaon. “This, is admitted, as indeed 
it must be, for if the Darkhast had not 
been filed in the proper Court, the 
Starting point for limitation would 
have to be the next preceding Dar- 
_khast.” 

But although it was filed in the pro- 
per” Court and so was the terminus a quo 
for limitation under Art. 182 (5), 
the Subordinate Judge on the 15th 
- April 1912 passed orders on it at a 
time when he was. not sitting within 
“the local limits of his jurisdiction. On 


appeal it was held by the District, 


. Court on the 26th .February 1912 that 
afl proceedings under that Dar- 
khast subsequent to the 15th April 
_ 1912 were void. ‘This order “was con- 
firmed by the High Court in second 
appeal on the 3rd February  Igrs. 

hen the proceedings under the 
Darkhast were revived as from the 
Isth April i912, in consequence of 
these orders, the applicant failed to 
appeat and that Darkbast was dis- 
missed for his default. This necessi- 
_ tated the filing of the fresh Darkhast 
on the 7th June 1916. 

On these facts the contention is 
that the application is entitled’ to a 
deduction of the time occupied in the 
proceedings uniter the  Darkhast of 
Igr2 from the 5th April xox till 
the decision of the High Court on the 
3rd Bebruaty 1915. 

This claim seems to be inadmissible. 
Section x4 (2) applies to cases where 
after lim tation ` has begun to run 
the applicant .in good faith takes 
a  proceeling in a Court which 


mE ai. 


the wrong Court is 


'"Darkhast cf 


than he world have been in, 
Court had jurisdiction. This is surely not 


is unable to entertain it. An appli 
cation to a wrong Court does zot 
afford a mew starting point for 
limitation because, under Art. 182 (5), 
the application must be (o the proper 
Court. The starting point of limitation 


is, therefore, the last preceding application 
to the proper Court but the period 


occupied by a subsequent proceeding in 
deducted. A pro- 
ceeding under an application to a proper 


Court can never be deducted, for, under 


Art, 182 (5), the period of limitation 
runs from tte date cf applieation and not 
from the date of disposal of the exectition 
proceedings. 

It “is admitted that if the high Court 


„had held that the Subordinate Judge's 


order of the 15th April was valiq the 
1916 would be time- 
barred. 

The applica nt's contention, therefore, is 
that the want of jurisdiction of the first 
Court had put him in a better potion 
it the 


what the section 14 (2) of the Limitation 
Act means. Limitationimplies aerminus 
a quo as well as a terminus ad quem, 
Thé terminus a .quo isthe date of the 
application of 1912. The lerminus ad quem 
is three years from that date. Section (2) 
tefers to “another civil proceeding. 
Surely, that must be a civil: proceeding 
other than that which forms the terminus 
& quo. In Hira Lal v. Badri Das (x) 
the tine excluded wes taken up by other 
applications made after limitation had 
begun to run to a Court to which the 
execution of the decree bad been illegally 


"transferred. The applicant is defeated not 


by limitation but by his own laches in not 
prosecuting the Darkhast of 191? after 
the order of the High Court in 1915. 
It is not contended that the application 
of 1916 was merely to revive that of 
1912, but there is one other point taken 
and that is, that the: applicant on the 
2oth July 1913 made an , application for 
stay of proceedings in" the' Darkhast of 
1912. But I do not: ‘think such an 
application can be: construed as a slep- 
in-aid of execution. ‘On the“ contrary, it 
isin fact a3 application to the Court 


not to take any step-in-aid of execution 


Er 


[see Fakir Muhammad v. Ghulam Husain 
(4)] I Would, therefore, reverse the order 
of the lower Appellate Court and restore 
that of the Subordinate Judge. 

Marten, J.—The question is; what order 
the Court should make, having regard to 
the difference of opinion between my 
learned brother and myself on this 


. Letters Patent appeal from the judgment 


ot Mr. Justice Shih. Now the question 
as to what isthe proper order whetea 
Bench of Judzes of a High Court is 
divided in opinion has been coisidered 
recently in more than one case. The 
first case I refer to is Surajmal v. 
Horniman (5). There Mr. Justice Macleod 
sitting on the Original Side deciied in 
favour of the plaintiff. On appeal to 
Sir Basil Scott ani Sir John Heaton, 
the learned Judges were divided. Sir 
Basil being for reversing the decree and 
Sir John Heaton for confirming it. It 
was then held by both Scott, C. J., and 
Heaton, J., that it being an Original Side 
appeal, the provisions of the Letters 
Patent applied and that the opinion 
of tae Senior Judge would prevail, 
although he was ina minority of one. 
Next, an appeal was presented from the 
decision of Scott, ©. J., io -a Bench of 
three Judges, and in the result, the 
Bench of three Judges agreed with Sir 
Basil Scott and accordingly his decision 
prevailed. 

The. proposition that, where there is a 
difference of opinion onan Original Side 
Appel the opinian of the Senior Appel- 
late Judge prevails, can no longer be 
questioned because the precise point 
has been decided by the Privy Cottncil 
in Bhatdas Shivdas v. Bat Gulab (6) 
dad was decided after Suvajmal’s case 
5l. 

Then, . following 
case (5) the whole position was con- 
sidered in Bhula v. Lakadu Dhansing 
(7) by a Full Bench of this Court 


on Surajmal’s 


4) IA 580,1 Ind. Dec. (N. 8.) 451. 

5) 47 Ind. Cas. 449; 20 Bom L. R. 185. 

(6) -60 Ind. Cas. 822,45 B. 718; 48 I. A. 181; 
23 Bom. L. R: 623; 40 M, L J. 519; 25 C. W. N. 
605; 38 C. I. J. 488; 19 A. L. J. 409; 26 C. W. N. 
129; 14 L. W. 75; 29 M. L. T, 350; (1921) M W.N. 
408; 3 U. P. E, R. (P. C.) 22 (P. C). : 


-(7) 50 Ind. Cas. 715443 B. 433;21 Bom, Ie- 


R. 157 (Fi B.) 
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consisting of Scott, C. J., Heaton, J. 
Macleod, J., Shah, J., and Hayward, J., on 
a difference of opinion between Beaman, 
J., and Heaton, J., oa a second appeal 
from the  mofussil. The precise point 
there was as to the procedure in second 
appeals from the smofussil. It was held 
that o1 the Appellate Side of the 
Bombay High Court where the Judges 
differ in such appeals, the procedure is 
governed by section 98 of the Civil 
Procedure Code and not by clause 39 
of the Letters Patent of the Bombay 
High Court. It will be foind that Mr. 
justice Heaton and Mr. Justice Snah 
agreed with. the judgment of{Sir Basil 
Scott and I take these few passages 
frym the judgment of Sir Basil Scott, At 
page 176* be says: -"In my opinion 
section 98, like section ro4, read with 
O. XIII, r. i, must be .taken 
to apply to appeals trom Courts of 
inferior jurisdiction to the High Court, 
and not to. appeals from one of more 
Judges of the High Court.” And then 
at page 177* he says:—““It appears to 
nt», therefore, both upon the provisions 
of the Code and Letters Patent and the 
reported decis ons of this and other 
High Courts, that the procedure under 
clause 36 should be followed in case 
of appeals from the Original Side. It 
should also be fcllowed in other cases to 
which section 99 cannot properly and 
without straining language be applied 
as was decided by the Allahabad Hizh 
Court in Husaini Begam v. Collector of 
Muzaffarnagar (8) and in the later case 
of Lachman Singh v. Ram Lagan Singh 

» 

Then, T find that Mr. Justice Hay ward 
deals in detail with the various descrip- 
tions of appeals. He refers to three 
different classes of appeals, viz... (1) 
appeal from the decision of a single 
Judge on the Original Side, (2) appeals 


under the Letters Patent, and (3) 
second . appeals from mofussu. The 
conclusion he arrives at is that the 


second class of case, viz. appeals under 

the Letters Patent which we have,to 
(8) ITA. 176; A. W. N. (1889) 27; 13 Ind. Jur. 

316; 6 Ind. Dec. (N. $.) 540. 

. (9) 26 A. xo; A. W. N. (1903) 162. 


re MM kaanan ANON HS IUE —— — 
* Pages of 21 Bem. I, R.—[Ed]. 
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‘deal with here ate governed by the 
same rules as those dealing with 
Original Side appeals. Thus, at page 180* 
he says: “It appears to me the rule 
would, as held in’ the case of JSwrajmal 
v. Horntman (5), still apply in the 
exercise of the Appellate Civil Jurisdiction 
over the Judges of the High Court It 
has already been indicated that this 
jurisdiction has arisen entirely out of the 
Letters Patent; while the Appellate Civil 
Jurisdiction over the Civil Courts of the 


mofyssil subject to tne High Court has. 


been derived from the provisions of 
section 332 of tne Civil Procedure Code 
of 1859 4s amended by section 23 of 
Act XXIII of 186r...It appears to me 
to follow that the natural place to find 
the rules governing the exercise of the 
Appellate Civil Jurisdiction over the other 
Judges of tne,High Court would be the 
Letters Patent, while tae natural place 
to find the rules governing the eXercise 
of the Appellate- Civil Jurisdiction over 
the Civil Courts of the mouistl subject 
to the High Court would be the Civil 
Procedure Code." Then, after quoting 
certain decisions, he says at page 1814 
"It was finally observed by Sir Law- 
rence Jenkins, C, J., in r91r5 that ‘the 
Code makes no provision for an appeal 
within the High Court, that is to say, 
from a Single Judge of the High Court. 
Tnis right of appeal depends on clause 
I5 of the Charter.’ [Debendra Nath Das 
v. Bibudhendra Mansingh (13).)" 

. I agree that, so far as Counsel’s in- 
dustry has brought the Indian authorities 
to our notice, no express decision of our 
Court as to Letters Patent appeals has 
been brought to our attention. This 
last case, as 1 have said, was a deci 
.sion of a second appeal from the 
mofussil and was not a Letters Patent 
appeal, but, asI have already pointed 
oat, both Sir Basil Scott and Mr. Justice 
Hayward in their judgments considered 
the whole question and incidentally dealt 
with appeals of that nature. Shortly 
stated, therefore, this Full Bench 
decision amounts to this, that appeals 
under the Letters Patent are governed 
by the Letters Patent, and appeals under 

(ro) 33 Ind. Cas. 745; 43 C. 90. 
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Code are governed by the Code, Further, 
the Code only deals with appeals from 
certain Courts and it does not deal 
wita appeals with the High Court from 
the decision of the Judge of the Court 
to another. 

That being, in my opinion, the true 
view of the relative position of the 
Letters Patent and the Code, what are, 
the facts. which we havegot here? To my 
mind, it is perfectly clear that we are 
not hearing a second appeal from the 
mofussil but we are heating an appeal 
fromthe judgment of Mr. Justice Shah. 
Infact, but for the Letters Patent, there 
would be no appeal whatever from Mr. 
Justice Shah’s judgment. I agree the 
learnea Judge gave no notice to the 
respondent, but that seems to me to make 
no diference iu principle. Shah, J., 
summarily dismissed the suit and that 
waS the order or decree of the High 
Court which operated finally to dispose 
of the suit. If one looks to the Code 
alone there is no appeal from that 
decision. The appeal is admittedly 
brought under the Letters Patent and that 


‘is the appeal we are now hearing. 


The fact that this Letters Patent appeal 
was admitted by Macleoi, C. J., and 
Coyajee, J., is immaterial, The object 
of that course was to save the necessity 
and expense of notice to the respon- 
dent, supposing the appeal had been 
considered too clear to warrant further 
argument. Otherwise, appellants could 
always force their opponents to appear 
by appealing under the Letters Patent 
from a summary dismissal by a Single 
Juage. The admission of thc Letters 
Patent appeal merely amounted to this, 
that, in the opinion of Macleod, C. J., and 
Coyajee, J., with which 1 respectfully 
agree, there was a case which required 
to be argued, and accordingly it was 


necessary to give notice to the other 


side. Tney in no way reversed Mr. 
Justice Stah’s judgment, and accordingly 
what we ate heating is an appeal from 
another Judge of, this Higl' Court, viz., 
Mr. Justice Shah. In the present case, 
unlike Surajmal’s case (5),. it so “happens 


that the Senior Judgeis in favour of 
the decree. But that to my mind is 
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imniaterial except possibly on the.ques- 
tion of costs. | 

In tha result, I am clearly of opinion 
shat the matter is governed by Letters 
Patent, and accordingly th: opinion of 
the Senior Judge prevails in accordance 
with the decision of th: ‘Privy Council in 
Bhitias Shivdas v. Bat Gulab (6). 


The order of the Court will be that 
this appeal will “be dismissed aad there 
will be no.order as to -the costs -of 


this appeal. ‘In:Surajmal’s case (5) Sir: Basil. 


Scott, C. J., and ‘Heaten, J., made no 
order as to costs because the Se ior 
Judge was ‘in -a minority of -one. In 
the présent case fie opinion of the Senior 
Judge is with the majority. I -think 
that, òn the whole, as the result of the 
‘appeal is nugatory, is fair, as far as 
We are-concerned, that we should tifiake 
no order as ~to. Costs. ‘If there is -ahy 


heard is undét section 15 and so section 
36 now? pplies. 

There is ag express authotity for . the 
application of “section -36 of the Letters 
Patent in a diffétence of opinion upon 
the hearing of -an appeal under tlie 
Letters Patent from a-judgmieit ia an 
appeal und:r ‘the Civil Proóceiure Cole. 
That is. a casein Lachman Singh v. 
Ram Lagan “Singh (9). -Thát was 
an appeal under the Givil Procedure 
Code. It was disposed of by one Jadge 
ani oa that ‘there was a-Ijstters.Pátent 
appeal to two Judges of the Allahabad 


High Cotrt. On a differeace of opinion .' 


then arising it- was held that section 
36 of the Letters Patent applied, and 
that the opinion of the Sen'ot Judge pre- 
vailéd. | 
Order accordingly. 
N. H. 


further appeal .the earned Judges who | 


will hear -the -further appeal, can make 
such oidér as they think fit as regards 
the ‘costs here and in the 
‘below, 

Pratt, J.—I agrce thatthe -procedure 
should beregulated by section 36 of the 
Letters: Patent. ‘It has been made clear 
by the recent decision of the Privy Coun- 
cil in Bhatdas-Shivdas v. Bat Gulab (6) 
that -section 98 of the Civil “Procedure 


Code-applies “to appeals tinder the Civil 


Procedure Code and ‘section 36 of the 
Letters Patent applies to appeals under 
-the ‘Letters ‘Patent. The -appeal which 
we have now heard is under Letters Patent, 
aid, therefore, section 36 of the ' Letters 
"Patent applies. n 
“Mr. limaye argues that as the juig- 
-ment of-Shah,-J., which is ‘before us in 
appeal -is -en -appellate judgment, there- 
fore, the appeal that we are now herring 
is-in ‘fact a Se-ond-appeal,-and, therefore, 
an appeal-undet the Civil - Procedure 
“Code. "But: tne- name second appeal does 
‘not, make this.-a Civil Procédure -Code 
appeal for that Code does not provide 
for appeals within the High Court, -The 
“Civil Procedure ‘appeal was disposed of 
by ‘Shah, J., section 15 of the Letters 
“patent makes ^no : distinction between 
án original judgment and an appel- 
“Iate 'judgrüent. The appeal we have 
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CALCUTTA HIGH COURT. 
SECOND Civ, AppHAL No. 1207 OF 1919. 
April 8, 1922. 
Preseint:-—] ustice Sit N. R. -Chatterjea /KT., 
aud Mr, -Justice Pearson. _ 
KRISHNENDRA NATH SARKAR 
AND OTHERS—DEFENDANTS—APPELLANTS 
| Versus — - 4 
Rani KUSUM KAMANI DEBI AND O1HERS 
—- PLAINTIFFS-— RESPONDENTS, 
Landlord and tenant— Lease, permanent, grant of 
-—Rent, whether fixed -in perpetuity—Enhancement 
of vent—General rule—Jote, meaning of. > 
_The grant of a permanent lease does not. mean 
that the rent is also fixed in ‘perpetuity. As a 
general tule, when a lease is a perthanent one, 
‘the rent is‘liable‘to enhancement, unless the land- 
lord.has. precluded himself by.a contract, “or is 
by law, precluded, from claiming an enhance- 
ment. [p. 326, col. 2.] 
Upendraial Gupta v, Jogesh Chandra Roy, 
38-Ind. Cas. 56; 22 C.W, N. 275, felied on. 
.The term jote is a general term and does not 
necessarily mean a raiyald jote. ~[p. 325, col. x] 


Midnapur .Zemindari Company |v. «Naresh 
Narayan Roy, 64 Ind. Cas. 231; 48. I. A. 49 at p. 
44:77:48 C460 -14-1.-W.265; 30 M. L. T. 279; (1922) 
A.I, R. (P. C) 141 (P. C), followed, 


Vol, 56) 


Second appeal against a decree of the 
District Judge, Pabna and Bogra, at 
Pabna, dated the 5th April 1919. 

Sit Asutosh Choudhury (with him Messrs. 
Surendra Charan Sen, D. N. Bagchi and 
Surendra Nath Strcar), tor the Appellants. 


Mr. D.N. Chuckerbutiy (with him Messrs. 


Jatindra Mohan Choudhury and Monindra. 


Nath Roy) fot Mr. Surendra Nath Das 
Gupta, for the Respondents. 


JUDGMENT, —This appeal arises out of 
a suit for enhancement: of rent of a jote 
and also for additional rent for ircrease 
in area. The defence was that the tepure 
was a mourast mokarrart one, that the 
rent was not liable to enhancement, and 
that there was. no increase in area. The 
claim for additional rent for additional 
area was dropped in the lower Appel- 
Tate Court. The Court of first instance 
held that the rent was. not liable to enm- 
hancement. The Court of Appeal below 
held that it was, and gave a decree for 
enhencement of rent. The defendants 
have appealed to this Court. 


[t appears that tie plaintiffs father-in 
law granted a joie potta in favour of cne 
Biswanath Sarkar, the defendant's prede- 
cessor, cu the 221d Poush 1276 B. S. in 
respect of an eatite mouza (Malda), and 
two jotes situoted in two other villages, 
one of which stood inthe name of Biswa- 
üath's father and the other in the 
name Of his uncle. The rent settled for 
the éntite tenancy wes Rs. 418-9-5. ‘The 
material portion of. the potfa runs as 
fo'lows :— 

“Yoy will enjoy from generation to 
generation keeping intact the boundaries 
às before, The profit and loss are yours. 
You wil on no account be entitled to 
claima reduction of rent. When required 
by me you will submit to jaríp jamabandi 
. ... If any new imposition be made 
by the Govérnment you will pay it bésides 
the Jama of this potta.” 

The expression ‘‘jote’’ in the pota does 
not mean that the tenancy is a razyatt 
holding. The expression “jote” is a general 
term and does not necessarily mean a 
raryatt jote (see Midnapur Zemandart Com- 
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pany v. Naresh Narayan Roy (1), The potta 
Comprised au entire mouza, and the res- 
pondent does not dispute that it is a 
tenure. In fact, the claim for ernhance- 
ment has been treated in the Courts 
below as being one under. section 7 of 
the Bengal Tenancy Act, 

In the case of Bama soondery Dassyah =, 
Radhika Chowdhrain (2) the Judicial 
Committee observed: “A suit to enhance 
rents proceeds on tle presumption that a 
zemindar holding under the perpetual 
settlement has the right from time to 
time: to raise the rents of all the rent 
paying lands within his zemindari according 
to the perganah or current rates, unless either 
he is precluded from the exercise of that 
tight by a contract binding on the heirs, 
of the lands in question can be brought 
exemptions recognized 
by.Bengal Regulation VIII of 1793". The 
Contentioa of the appellant in the present, 
case is that the rent is fixed by the con- 
tract, and not liable to alteration. 

The expression ''mokarrari" ordinarily 
used to indicate fixity of rent does not 
appear im the potta, but the absence of 
the expression does not negative fixity of 
rent if it ca: be gathered from the 
terms of the document, 

The lease provides that lessee is to 
enjoy from “generation to generation.” 
Tkat, no doubt, shows that a heritable 
right was. given. Reliance is placed on 
the case of Sonet Kooer. v, Himmut Baha- 
door (3) where thetr Lordships observed 
that: “The grant was clearly intended to 
oreate en absolute and hereditary mokar- 
vavi tenure, inasmuch’ as it contains the 
essential words generation to genera, 
tion which in documents of that kind 
have always been considered to have that 
effect; and their Lordships do not find in 
the particular document any special terms 
which would distinguish it from a grant 


) 
| Suth' P. C. J. 293: 2, Sar. 
po! apice zm ae 544. | 1-293 ue 

I C. 391; 3. I. A. 92; 25 W. R. 230; 3 Sat. 
P. C. J. 608; 3 m P. C7 J. 2571 1 Ind, Dec, 
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of an ordinary mokarrars dstimrari tenure.” 
But in that case a mokarrart right 
was expressly granted, and there was no 
question about the fixity of rent. ^ Rele- 
rence was also made to Por! Canning and 
Land Improvement Co. v. Katyant Debi 
(4) where the Judiclal Committee refer- 
ting to the fact that the tenure in question 
was admitted to be hetitable (mouras?) 
and ‘by thelr conduct in bringing it to sale 
admitted it to be transferable observed : 
“ Ordinarily, the two admitted characteris- 
tics would create a presumption in 
favour of the tenant, and throw on the 
plaintiff the onus of showing that the 
tenure is wanting in the characteristic of 
fixity of rent. Bvt assuming that the 
ontis lay on the defendant, thelr Lord- 
ships ate of opinion that she had fully dis- 
charged it .” ' < 

The lease in that case was a reclama- 
tion lease of jungle lands in the Sunder- 
bans, no tent was payable for some years 
from the beginning of the tenancy and 
there was a progressive scale of rent. 


Their Lordships held that the tent men-- 


tioned In the lease as the last in the 
series of the progressive rents was in- 
tended to be fixed in perpetutiy. The 
decision proceeded upon the principle laid 
down in Golam Ali v. Gopal Lal Thakoor 
(5) on appeal to the Privy Council and 
Huro Prasad Roy v. Chundee Churn 
(6) The mere fact that the tenure 
is heritable and a sum is mentioned as 
the rent does not show that the rent is 
fixed. In Maharanee Shibessouree Debia v. 
MoihoorawMath Acharjo (7) ikeir Lord- 
ships observed: “ Where variobleness of 
Jama is the normal condition, the mere 
naming a sum ceriain in connection with 
the grant of a descendible tenure does 
not impart of itself fixity to that sum 
in the absence of positive words, of 


53 Ind. Cas. 522; 47 C. 280; 46 I. A. 2793 
2 C. L. J. 15 24 C. W. N. 369; 37 M. L. J. 5781 
7 A. L. J. 1061; 1 U. P. L. R. (P. C.) 91; (1920) 
M. W. N. 160; 11 L. W. 2961 22 Bom. LR. 437 


a7 M. Ln T. 195 (P. CJ). 

5 9 W. R. 65. 

6) 9 C. 505 at p. 506; 12 C. L, R: 251; 4 Ind. 
Dec. (N. 8.) 984. © 

(7, 13 M.I. A. 270 at. p.275; 13 W.R. P.C. 


1812 Suth P: C: J: 300; 2 Sat; P, C. J. 528; 20 


other evidence to show that such was 
the original design.” In the case of 
Gayratulla Sardar v. Girish Chandra Bhaumik 
(8) there was a grant of a “kalmi 
mourast’ (a permanent heritable) lease, 
nevertheless it was held not to be a 
mokarrari. In Ntrod Chandra Singha 
Sarma v. Harihar Chakravarti Chowdhury 
(9) where the lessee was given the right 
of enjoyment cown to sons, grandsons, ete., 
the learned Judges (Mookerjee, A. C. J.; 
and Fletcher, J,) held that the mere fact 
that the tenure is hereditary does not 


show that the rent of the: tenure 
has beea xed in perpetvity. In 
Upendralal Gupta v. Jogesh Chandra 


Roy (r0) it was observed by the 
learned Judges that, “in.this country the 
grant .of a permanent lease does not 


. mean that the rent is also fixed in perpe- 


tuity. The decisions in this Court which 
have come down from the old Sudder 
Dewani Court show that the rule has 
always Feen in this country that, generally, 
when the lease is a permanent one, the 
rent is liable to enhancement, unless the 
landlotd has precluded himself by a con- 
tract or is by law precluded from claim- 
ing an enharcement.” 

The leasned Subordinate Judge lai 
great stress upon the words “ibe ptofit 
and loss are yours” in the potta, and it 
is contended before us ou behalf of the 
appellants that they indicate that the 
increase in the assets would Telong to 
the lessee, and that, therefore, the pro- 
visions of section 7 of the Bengal Tenancy 


Act which proceed upon the assets 
eould not apply. But, as observed by 
the learned District Judge, they would 


seem to mean that the Zemindar held 
the  tenure-holder liable for the rent 
whether the tenure-holder made loss or a 
profit on the collections from the vatyats: 
it did not mean that the rent was fixed 
for ever. 

‘The words which follow are that the 
lessee submit to “ Jarip jamabandi”’. 
It is contended that the expression merely 
means that if any excess lands be found 
on measurement the lessee will have to 


- 
SED.. 


(8) 12 C. W.. N. 175. “ie 
(9) 58 Ind. Ces. 867; 32 C. L. J. 19; 24 C. Wi 


N. 874. 
` (ro) 38 Ind. Cas. 56; 22 C. W. N. 275. 
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pay additional rent on such excess area. 


But the tenancy comprised two joies, and 


an entire moura. No boundaries were 
given of the mouza and we do not see 
how any excess area could be found out 
by any measurement of the mouza, 

It is to be observed that no right of 
transfer is given. Itis contended thal a 
permanent tenute, t.e., a tenure which is 
hetiditable and not held for a limited 
period [See section 3, clause (8)] is trans- 
ferable under section 11 of the Bengal 
Tenancy Act. But the tenure was creat- 
ed sO far back as 1869. 

The lessee was the naib of the Raja 
and must have known the usual expres- 
sions used for denoting fixity of rent in 
connection with a tenure. Not only was 
the expression “ mokarrari" not used but 
there was no stipulation that the rent 
would not be increased though there was 
‘an express condition that the rent would 
not be reduced. 

“It is said that no attempt has ever 
‘been made to enhance the rent of the 
tenure which was created about 44 years 
before the suit. But the lessee Biswanath 
Sarkar and on his death his son was the 
naib of the Raja, until 1910, and in these 
circumstances we are unable to attach 
any weight to that fact. 

Ona consideration of the potia as a 
whole, we are unable to hold that the 
learned District Judge was wrong in the 
view he took of it. The appeal will accord- 
ingly be dismissed with costs. 


W.C. A. Appeal dismissed, 
NAGPUR IUDICIAL COMMISSIONER’S 
| COURT. 


. SECOND CIVIL APPEAL No. 418 oF 1924. 
; July 12, x923. 
Preseni-— Mr, Halifax, A. J.C. 
KAS AM— PLAINTU'F— APPELLANT 
VEFSUS 
Fram oF HAJI J AMAL— DEFENDANT— 
. RESPONDENT. 
Evidence Aci (I of 1872), ss. 7, 8, 11, 34 


—Paymeni— Absence of entry in account booke- 
Relevancy, i 
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Hither section 7 or section 8 or section 11 of 
the Evidence Act makes the fact that no entry 
of an alleged payment was to be found in the 
regularly kept account-books of the payer, e 
televant fact. 


Queen-Empress v. Grees Chunder Banerjee, 
IO C. 1024; 5 Ind. Dec. (N. 8.) 683, dissented from, 

Sagurmull v. Manraj, 4 C. W. N. cevii (207), 
followed. 


Appeal from the decree of the District 
Judge, Raipur, dated the 8th June 1922, 
in Civil Appeal No. 14 of 1922. 

Mr. M. R. Bobde, fot the Appellant, 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.—The plaintiff-appellent 
contests only the disallowance of credit 
to him in the accounts of the two 
items of Rs. 409 and Rs. Ico and 
the refusal to allow him interest on 
the balance of the accounts found in his 
favour. In regard to the first item it is 
urged that the learned District Judge was 
wrong in refusing to believe the two 


witnesses, Mandal (P. W. No. :) and 
Ahibaran (P. W. No. 13), only be- 
cause they omit to mention Sher 


Muhammad to whom, according to the 
plaintiff’s own accounts, the payment was 
made. This is very farfrom being the learn- 
ed Judge’s only reason for disbelieving 
these two witnesses, but, even if it were, 
this Court would be bound to accept his 
valuation of that evidence. 

(2) The finding in respect of the Rs. 409 
is also attacked on the ground that the 
lea rned Judgehas acceptedas evidence that 
that sum was not peid, the fact that there 
is no entry to that effect in the regularly 
kept account-booksof the defendant Haji 
Jamal; it is contended that though an entry 
in such a book is relevant under section 34 
of the Evidence Act the absence of an entry 
cannot be relevant, In Queen-Empress v. 
Grees C hunder Banerjee (1), Mr. Justice Field 
held in 1884 that the absence of an entry 
in an account-book was nota relevent fact 
and in Sagurmullv. Manraj (2) Mr. Justice 
Sale in 1900 differed from him mentioning 
that he had done so several times alrecdy- 
and held thatit was. No reason forthe view 
taken is stated in the report of either jv dg- 
ment. It appears to me that either section 7 
or section 8 or section 1x of the Evider ce 
Act would make the fact that no entiy of 


(x) 10 C. 1024; 5 Ind. Dec. (N. S.Y 6831 
(2) 4 C. W. N. ce vii (207). 
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the payment alleged was to.be found-in 
the defendant's books e relevant fact in 
this case. 

(3) In respect.of.the item of Rs. roo it 
is urged that a material part ot the evidence 
has been misunderstood. in the lower Ap- 
pellate Court. In paragraph 9 of the judg- 
iment of that Court it is remarked that the 
lower Court has been led to disbelieve the 
witness Ahmed (D.W. No. 1) “on the 
ground that he admits the total of 
the three’ items alleged to have been 
paid to be Rs. 215 and not Rs. 201” 
and the learned District Judge describes 
this as “a complete misunderstanding of 
the whole position.” It is pointed out that 
this witness, speaking with the accounts 
before him, is recorded as saying in so many 
words ; “the total of the three items includ- 
ing Rs.. 125 comes to Rs; 215 and not to 
“Rs. 201” andit issuggested that thelea red 
District Judge must.have,misread the pe ss- 
age, 
is that of the words of the learned Judge. 
The passage quoted from the judgment 
means and says that the discrediting 
of the witness on the ground that he made 
such en admission showsa misunderstanding 
— of thé whole position. end not that the 
stetement that.-he made the admission 
shows. a miisünderstending of the admis- 
sion. . uM TEE i ; 

(4) As to interest, itis beyond doubt that 
the delay in paying to the paintiff 
the balance found due to ‘him on 
the .accounts was due entirely to his de- 
manding more than was actually due 
and to allow hini interest in the circum- 
stances of the case would bea positive in- 
justice to the other party. The appeal will 
be. . dismissed .and the appellant must pay 
all the costs of the respondent... 

G, R. D. Apbeal dismissed. 


The only misreading in the matter . 


CALCUTTA HIGH COURT. | 

SECO: D CIVIL. APPEAL NO. 2010 OF Igig, 

lune 16, 1922. - 

Present;— Justice Sir Thomas Rickardecn, 

Krt.. and Mr. Justice St hrawardy. 
DWARKA NATH SEN AND OTHERS— 
PLAINTIFFS —APPELLANTS 

: Uef Sus 
TARA PRASSANNO SEN AND OTHERS— 
DEFENDANTS— RESPONDENTS -- 
Limitation. Act (IX of 1908), Sch. I, Art. 144, 
applicatility of—Co-shavers—Suit few removal of 

obstruction io common passage. T 

À suit by a co-sharer toestablish his right of 
way over certain land, and to obtain the removal 
of certain alleged obstructions to. that way, 
which by long usage and by agreement between 
the parties is reserved for use as a common 

passage,is, as to limitation, governed by Art. 144 
of Schedule I to the Limitation Act. [p. 229, 
col. 2; p. 330, Col. 1.] 

_scccnd appcal against a decrec of tke 
District Judge, Jesscte, datcd tle I4th of 
July 1919. l 
Messrs. Sarat Chandra Roy Choudhury 
and Romeshehandra Sen, forthe Appellant. 

Messrs. fadunaih Kanjtlal, Gunoda 

Charan Sen and Jatindra Nath Sanyal, ict 
the Respondent. 

Mr. Biraj Mohan Majumdar, 

Deputy Registrar, ; 


ZEE JUDGMENT. 

— Richardson, J.—This appeal arises out 
of a suit brought by the plaintiff, tle 
appellant before us, to establish his right 
of way over certain land and to obtain 
the removal of certain alleged obstructions 
to that way for which the principal defer d- 
ants aie said to be responsible. The parties 
are co-sharers of the  Lomestead in 
respect of which the question arises, The 
plaintiffs house is onthe north ol the 
inner courtyard. The house of Tara Pra- 
sanno Sen, the original defendant No. I; 
is on the east and the house of Surendra 
Chandra Sen, the original defendant No; 2, 
ison the south. The plaintiff's case is, 
that from this inner courtyard two ways 
or passages lead in an easterly or south- 
easterly direction towards the- plaintiff's 
Bahirbati and the public road. The facts 
ate stated. in the judgment of thelearned 
District Judge. as follows:—“In the yect 
1303 the appellant's father (that is, the 


kr tle 


father ofthe defendant No. 1) commerted 


the erection of the mud-walled Hone 


Vcl. e i 56) 


marked’ r in thé sketch attacked to the 
plaint. Then the trouble began, The 
present plaintiff's brothers sued the ap- 
pellant’s father by a suit instituted in the 
year 18098, alleging that in the erection 
of this house, the latter had encroached 
on two. paths leading from the inner 
courtyard. of the homestead lying west 
of- this house to the Bahirbari of the 
plaintiff. One of these paths is tbe one 
to which the present Appeal No. 95 relates 
and passes . by the south of the house 
marked 1 (that is, the house of the de- 
fendant No. 1). The other, according to 
the plaint, in the suit of 1898, was alleged 
to have been built over in the erection of 
‘house No. x. The. they plaintiffs prayed 
for’ a declaration of their right to ute 
these paths and for an order for the re- 
tioval of the obstructions. The Munsif who 
tried the suit found that the paths had 
existed’ as alleged and he ordered the 
.temoval of the notthern wall of the mud- 
walled. houses. The matter was taken up 
on appeal and the Sukordinate, Judge who 
heard the appeal found that as a space 
practically three cubits wide lay to the 
north of house No. r and would meet the 
needs of the then plaintiffs, the order 
diréctipg removal of the northern. wall 
' was not necessary. The execution of. that 
"decree was contested and the matter went 
up to the High Court ca appeal. In 
the meanwhile, other litigation had com- 
menced between the parties, and at the 
instance of friends the disputes between 
‘the persons irterested in the homestedd 
Were . amicably settled. A ceed etibody- 
ing., the terms of the settlement was 


7 $9 Age 


withdrawn. Further on, tke learhed Dis- 
trict Judge continues :—The southern 
path is said to have been encroached on 
in the year 1312 by the erection of a 
Verandah to the west and south of house 
No. I by the appellant and by the erection 
of a Verandah to tre east of house No. 3 
(that is the house of the original de- 
fendant No. 2) by defendants Nos. 2 to 5. 
These latter deferda:.ts have not con- 
tested the suit and have not contested 
the decree. The learned [Munsif has 
ordered the rentoval of those portions of 
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the threé Verandahs above referred 
which obstruct the southern path.” 
Then the learned District Judge, as I 
understand his judgment, goes on to accept 
and adopt the finding of the Munsif 
that the obstruction of the southern path 
dates from Paisakh 1312, or April 1905, 
which would be more than six years but 
less than 12 years before the present suit 
was instituted on the 4th October 1912. 
The only question with which we are 
concerned is the question of limitation, 
The learned Munsif lad held tkat the 
case was governed by Art. 144 of the 
Schedule to tke  Limit;tion Act. The 
learned District Judge wes of opinion 
that there was “no special provision in 
the Schedule to the Limitation Act for 
suits such asthe present.” He con- 
cluded, therefore, that Art. 120 would 
apply, tLat accordingly the period of 
limitation was six years and that the 
suit was out of time. On tlat ground 
he reversed the Munsif's decree in favorr 
of the plaintiff and dismissed the suit. 
Now, I agree with the learned Judge 
when he says :— "Thesuit cannot be treated 
either as one relating to an easement of 
way; eacetnent presupposes the existence 
of dominant and  setvient tenements 
owned by different persons; kere the 
ownership is joint and the plaintiffs 
cannot claim an easemient over their 
own land." I agree so far. But when 
the learned Judge observes: ‘‘The qtestion 
whether any co-sharer has appropriated 
to his exclusive vse any portion of the 
common property in excess of his jare 
is not one which can be considered in 
a suit such as tle present, and no 
materials hzve been placed before tLe 
Court frem which it may te concluded 
that the appellant is in enjoyment of 
more than his share of the homestead,” 
Í confess, I cannot follow his reasoning. 
The learned Judge does got, asI under- 
stand, differ. from ihe view of the fesrned 
Munsif that the sout] ern patli haa long 
existed aS_a way reserved by tke ¢o- 
sharers for their common use and con- 
venience. The existerce of this way and 
of the plaintiff's right as co-sharer to 
the use of it is evidenced and confirmed 
by the agreement of 1309:or r9o2. . Both 
Courts again ate in agreement tFef- this 
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tight belonging to the plaintiff has been 
infringed. That being so, what is the 
nature of the wrong of whict the plaintiff 
complained and “what is his remedy? 

The wrong, as it seems to me, is a 
continuing wrong within the meaning of 
Section 23 of the Limitation Act. The 
principle, therefore, is applicable on which 
the Privy Council acted in Rajrup Koer 
v. Abul Hossein (1). The obstructions ¿re 
continuing  nuisànces as to which the 
cause of action accrued. It is immaterial 
that the parties are co-owners. The 
plaintiff's rights have been invaded and 
the fact that the . parties ate co-owners 
does not alter the nature of the wrong 
done by the defendants; Prima facte, 
the obstructions continuing, the plaintiff's 
suit was in time, and if limitation be 
pleaded, resort must be Fad to Art. 
144. Under that Article the burden is 
on the defendants to prove facts which 
would entitle them to say that the 
plaintiff had lost his rights by reason 
of something in the nature of adverse 
possession for the presctibed period. On 
the facts found by both Courts. no such 
- defence is available. * 

It has been argved by Dr. Kanjilal 
on the side of the principal defandant 
that this is a mere suitfora declara- 
tion. Obviously, this is a suit for some- 
. thing much more than a declaration, it 
is. a suit for the removal of the actual 
existing obstructions on land which by 
long usage and by agteement between 


. the patties is reserved for use as a 
. common passe ge. 
In my opinion the view taken by 


the learned Munsif in the Trial Court 
that the suit is in time is right and this 
appeal must succeed. 

Tt was suggested that the learned 
District. Judge having dealt with the one 
question of limitation, ifhe is wrong on 
that question, the suit ought to be re- 
manded in order that he may decide 
any other questions which arise, In 
my opinion, it will serveno useful pur- 
pose to remand the case. So far as the 


1) 6 C: 39417 I: A: 249 7 C: L. R: sao; 
a L. R. 71 4 Sar. P. C. J. 19913 Suth. P. é 


; 816; 4 Ind. Jur. 5301 3 Ind. Dec. (N. 8) 257 
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‘really’ material facts are concerned, 
both Courts, as I understand the position, 
are in agreement. There are distinct 
findings in the very careful judgment-of 
the learned Munsif and,so far as the 
learned Judge has dealt with the facts, 
he has concurred with the Munsif. If 
there be any relevant facton which the 
learned Judge has notfound and on which 
it is necessary that a finding should be 
arrived at, I should at least approach 
the question with a strong inclination tó 
support the finding of the Munsif. The 
only .question, however, to which our 
attention has been specially directed is 
that involved in the first part of issue 
No. 16 of the issues framed by the Munsif, 
asfollows—' Was there any agreement 
for catrying dead bodies, palanquins and 
processions ?” Now, this is a question re- 
lating to the mode in which, or the 
purposes for which, the way may be used, 
and such a question does not properly 
arise in the present suit. The answer 
depends on the agreement of 1902 read 
with the decree in the suitin which the: 
agreement came to be made. 

The result is that, in my opinion, the 
appeal should succeed. The decree of the 
District Judge is set aside and that of 
the Munsif restored. The appellant is 
entitled to his costs of this appeal and 
of the lowet Appellate Court. 

The two Cross-objections are not pressed 
and are dismissed without costs. 

If the state of thitgs which existed 
at the date of the decree of the Trial 
Court kas since been altered, that isa 
matter which we must leave to he 
dealt with in the Execution Court, or by 
such other proceedings in the suit as may 
be appropriate. 

Suhrawardy, J.—I agree. 

w. C. A. & N. H, Appeal allowed, 
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MADRAS HIGH COURT. 
SACOND CIVIL AppEAr, NO. 208 oF 1021. 
April Ir, 1923. 
Preseni 1—Mx. Justice Devadoss and 
Mr. Justice Coleridge. 
MORLA GANGULU AND ANOTHER — 
DEFENDANTS—APPELLANTS 
VETSUS 
THATA JAGANNADHAM AND oTHERS™~ 


PLAINTIFFS— RESPONDENTS. 

Basemonis Act (V of 1882), s. x3 (a), f» 
(c), (e) — Grant by owner of tenement of part thereof — 
Continuous and necessary | easemetii-— Temporary 
closing of easement for convenience. i 

Where the owner of a tenement grants, 
transfers or bequeaths a part of that tenement as 
itis then used and enjoyed , under section 13 4 
of the Easements Act, there will pass to the 
grantee, transferee or legatee all those continu- 
ous and apparent easements which are necessary 
for the reasonable enjoyment of the property 
granted and which have been and are at the t me 
'ofthe grant used by the owners of the entirety 
for the benefit of the part granted, unless a con- 
trary intention is expressed or implied in the in- 
strument of transfer. [p. 333, col. 1.] 
` Watis v. Kelson (1871), 6 Ch. 166; 40 L. J. Ch; 
126; 24 L. T. 209; 19 W. R. 833; Wheeldon v. 
Burrows, (1879) 12 Ch. D. 31; 48 L. J. Ch. 853; 41 
XT. 327; 28 W.R. 196 and Chhojalal v. Deeshankar, 
3 Bom. I, R. 601, followed. 

Union Lighterage Co. v. London Graving Doch 
Co., (1902) 2 Ch. 557; 71 L. J. Ch. 791; 87 L. T. 
381; 18 T. I, R. 754, referred to. 

Krishnamarazu v. Marraju, 28 M. 495115 M. 
L. J. 255 and Union Lighterage Co. v. London 
Graving Dock Co., (1902) 2 Ch. 557; 71 L. J. Ch. 
791; 87 L. T. 381; 18 T. L. R- 754, discussed. — 

Where certain plots of land wh ch are irrigated 
by water from the adjoining plots aregranted by 
the common owner of all plots to a third person, 
the grantee and his representatives are entitled 
to irrigate the fields granted to them with water 
from such other lands as at the time of grant. 
Such an easement whether or not an easement 
of necessity under section 13 (a), (e) or (e) of the 
Easements Act is an apparent, continuous and 
necessary quasi easement under section 13 (b). 
[p. 333, cols. ıt & 2.) 

An act done forthe proper enjoyment or in 
the course of the enjoyment of an easement which 
is continuous, e. g., temporary closing of water 
vents for the sake of convenience, cannot make 
the easement non-continuous one, [p. 335, col. 2.) 


Second appeal against the decree of the 
“Court of the Subordinate Judge, Kistna, 
at Ellore, in Appeal Suit No. 68 of 1919, 
preferred against the decree of the Court 
of the District Munsif, Ellore, in Original 
Suit No. 336 of 1916. 


Mr, B. Satyanarayana, fot the Appellants. 
Mr. V. Suryanarayana, for the Re- 
spondents, 


JUDGMENT.—The question in this 
second appeal is, Is the plaintiff entitled to 
irrigate his fields A, B and C with water 
fromthe first defendant's fields marked F 
and G in the plan through slips of 
Openings at points H and J? 

It is contended before us that this is not 
a case cf easement of necessity and the 
pleintiffs cannot claim the right to irrigate 
their fields with water from the first de- 
fendant'sfields. The plcts A, B, C, Fand 
G which are zemindaryi zerotiy wet lands 
belonged to one Gurappayyzh who mede 
a gift of plots A, Band Cto his step-mother 
Veeramma for her maintenance. The 
plaintifis claim under Veeramma. First de- 
fendant is the son of Gurappayych and the 
second defendant is his lessee. It is proved 
that, during the lifetime of Gur ppayych 
and atleast 15 years from the date of gift 
to Veeramma, the plots A, Band C were 
irrigated with water from F and 
G. The plaintiffs claimed the right to irri- 
gate their fields as was done tjl] the de- 
fendants Nos. 1 and 2 obstructed them 
from irrigating their field and the defendants 
deny that the plaintiffs’ fields were ever 
irrigated as alleged. The District Munsif 
found that water was taken for irrigat- 
ing the plots A, Band Cover the plots 


"maiked T and Gand through the openings 


marked H and J end till the date of ob- 
struction, thatitcould not be that A,B and 
C were all along irrigated with water taken 
direct from the irrigation channel D. This 
finding was affirmed by the lower Ap- 
pellate Court, Itisuxged that the plaint- 
iffs cannot claim a right to irrigate their 


. lands from the plots E and G asan easement 


of necessity, that there isanirrigation chan- 
nel marked D in the plan adjoining plot A 
from which the plaintiffs could water 
their fields and in order to claim an eate- 
ment of necessity it must be shown that, 
itis absolutely necessary to have the ease- 
ment for enjoyment of the land end if it 
is a question of convenience or better 
enjoyment of the dominant heritege, such 
an easement cannot be claimed. 

Mr. Satyanarayana for the appellants re- 
lies strongly on Krishnamarazu v. Marraju 
(x) and Union Lghlerage Co. v. Lindin 


(E28 M, 495; 15 M. L, J. 2559. 
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Graving Dock Co. (2). In Krtshnamaraxu 
v. Marraju. (xy the learned Chief Justice 
and Devadoss, J.. held that the word 
“necessary” in clause (e) of section 13 
of the Easements Act must be construed 
in its ordinary sense. They. observe at 
page 497: “In this case we are of opinion 
that clause (e) of section 13 of the Indian 
Basements Act, 1882, does not admit of 
the construction which. has been placed 
upon it by the lower Courts. We think 
tle word ‘necessary’ must. be construed 
in its ordinary sense; if A has a means of 
access -to his property without going over 
B's. land, A cannot claim a right of way 
over B’s land on the ground that it is the 
most convenient: means of accéss.. The 
Law of England as to the cases in which a 
personcan claim an easement of necessity so 
as togive hima right of way over. another 
man’s land is now well settled and there is 
nothing to indicate that the Indian Iegis- 
lature intended to adopt a different principle. 
... . Wisadmitted that therespondent has 
a means of access to his property without 
going over the appellant's land and we 
must accordingly hold that he has no ease- 
ment of necessity. Héis not entitled to 
aneasementtnder clause (b) of the. section 
since the easement which he claims is not 
apparent and continuous.” In 
Lighterage Co. v. London Graving Dock Co. 
(2), Stirling, L. J., observes at page 573, 
“In my opinion an easement of necessity, 
such asis referred: to, means an easement 
without which the property retained cannot 
beusedatall,and notone merely necessary 
to the reasonable enjoyment of that prop- 
erty.” In the present case there is 
no finding that the plaintiffs’ land 
could! not be at all irrigated ex- 
eept through the vents H and J. The 
plaintiffs attempted to irrigate theirfields A, 
B and C from the channel D directly, but 
were obstructed by the defendants Nos. 3, 
4 and 5, and the Listrict Munsif dismissed 
the suit against them on the ground of 
misjoinderof parties and causes of action. 
Oldfield and Spencer, JJ., before whom the 
second appeal came . on for hearing on 
3rd April r922,.directed the appellants 
to make the defendants Nos. 3, 4 and 5 


(a) (1992) 2 Ch. 537) 711 Bs Ji Ch, your. 87 X. P, 
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parties to the appeal which has been done, 
but they have not chosen to appéar though 
they have been served with notice of eppeal. 
It is not necessary, in the view. we take of 
this case, to decide whether the plaintifis 
canclaim to irrigate their fields with water 
from the defendant’s lands as eneasement of 
necessity. We think the plaintiffs’ case falls 
within clause (b) of section..13-0f the Edse- 
ments Act which is in the following terms: 
‘If suck an easement is apparent and’ con- 
tinuous and necessary for enjoying the said 
subject as it was enjoyed when, the transfer 
Or bequest took effect, the transferee cr 
legatee shall, unless a different intention is 
expressed or necessarily implied, be entitled 
to such easement.” ‘The last but one para- 
graph of section 13 puts it beyond doubt 
that only cases covered by clauses fa), (c) 
and (e) are called easements of necessity, 
Even if it be held that absolute. necessity 
should be shown for claiming a right under 
clause (4), (c) and (e), wè do not. think such 
necessity should be made out tó bring tle 
plaintiffs’ case within clause (6). An ease- 
nient apparent and continuous and neces- 
sary for enjoying tbe portions sévered 
from the unity of ownership will pass to 
the transferee unless a cóntrary intenticn is 
expressed or implied in the instrument of 
transfer. In Watts v. Kelsot (3) Sir George 
Mellish, L. J., in delivering tte judgment 
of the Court, observes: "It was objected : 
before us on the part of the defendant that 
on the severance of two tenements, no ease- 
ment will pass by an implied grant except 
one whichis necessary for the use of tke 
tenement conveyed, and that tpe ease- 
ment in question was not necessary. We 
think that the water-course was necéssery 
for the use of the tenement conveyed. It | 
was, at the time of the conveyance, tle 
existing mode by which the premisés con- 
veyed were supplied with water and we 
think it is no. answer that if this supply 
was cut off possibly some other 
supply might have been obtained. 
We think it. is proved on tre evi- 
dence that no other supply 0f water equally 
pue could have been obtained. We are 
also of opinion, having regard to the general 
words in the conveyance, that the language 


(3) (1871) € Ch, 166; 40 J. Cli 1264 24 Yi. Tr, 
209; 19 W: R, 838: : x 
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Of.the conveyafce “was sufficient to pass 
‘the right to water-course even ‘if 
it was not necessary but only convenient 
for the use Of the premises." The observa- 
tions of Stirling, L. J., in Union Lighterage 
Co. v. London Graving Dock Co. (2) are 
` iniportaht in this connection. “On this 
point the governing authority is Wheeldon 
v. Burrows (4) decided by James, Baggallay 
‘and Thesigár, L. JJ., by the last of whom 
the judgment of the Court was delivered. 
In it two rules are laid down in the follow- 
ing terms: ‘Tae first of these rules'is that 
On the grant by the owner of a tenement 
of part of that tenement asitis then used 
and enjoyed, there will p2ss to the grantee 
all those continuous and apparent easements 
(by which of course, I mean quasi easements), 
oF, in other words, all those easements which 
are necessary to the reasonable enjoyment 
Of the property granted, and which have 
been and are at the time of the grant used 
by the owners of the entifety for the bene- 
fit of the part granted. "Tue second....is, 
that, if the grantor intends to reserve airy 
tight over the tenement granted, it is his 
duty to resérve it expressly in the grant.” ” 
‘The distinction between clauses (a), (e) 
and (d)'of section 13 and ‘clause (b) is clearly 
brought out in the judgment of Jenkins, 
Q. Jj. and Chandavarkar, J., in 
. Ghholalal v. Devshankar 15). They 
Ovserve at page 602: “Itis true that the 
lower ‘Appellate Court has found 
that there was no necessity but it is clear 
that the Judge in so deciding had in 
mind’ an absolute necessity such as is in- 
. dicated in section r3 (2), (c) and (4); and not 
a qualified necessity such as is contemplat- 
ed in section 13 (b). The distinction is 
‘obvious; thus, a right of way may not be 
absolutely necessary....for the purpose of 
‘enjoying the property as it was enjoyed 
When a transfer of it took place. The 
existence of this last necessity has to be 
determined by reference to, the prior user. 
Besides the condition of this qualified 
` hecessity, an easement must, for the purpose 
Of coming within section 13 (D), possess 
the qualities of being apparent and conti- 
. muous.” "There is a concurrent finding 


(4) (1879) 12 Ch. D. sr) 48 I, J. Ch, 893) 41 Ta Ta 
8271 28 W. R, 196. 4 
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‘of the lower Courts in this ease that the 


plaintiffs! plots were all along watered 
through the openings or vents at H and J 
and the existence of these vents is sufficient 
evidence of apparent, continuous and nc- 
cessary easement, 

It is contended that the existence of the 
vents would not imply that the easement 
was a continuous one; and section 5 is refer- 
‘ted to in this connection. `The vents mipit 


.be closed for the sake of convenience aftér 


irrigating the plaintiffs’ fields as a tempo- 
rary measure, just as a drain may be 
closed for clearing silt or for repairs, 


‘An act done for the proper enjoy- 


ment of the easement or in the course of 
the enjoyment of an easement which is 
continucus would not make the easement 
a non-continuous one. The existence óf 
the vents is for enjoyment of the easement 
and that being found asa matter of fact: it 
is unnecessary to pursue this discussion 
further. We have no hesitation in holding 
that the plaintiffs have este blisbed the rigit 


‘to irrigate their fields A, Band C with water 


from the first defendant's plots.F and G 
and through the vents at H and J. 

The second appeal fails and is dismissed 
with costs. 


V. N. V. Appeal dismiseed. 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL Suit No. 654 oF 1914. 
February 5, 1915. 
Present —Mr, Justice Chaudhuri, 


Pandit RAGHU NANDAN LAL SARMA 


—PLAINTIFF 
UEFSuS 
MADANMOHAN DASS —DEFENDANT. 
Prinsipal and  agoni— Broherage—— Agreement 
te negotiate for leasse—Transaction xo} completed 
for dsfawt of principal—Commission, whether 
payable. 

. Those who bargain to recelwe ^ commission 
for introduction have a right to their commission 
e soon as they have completed their portion 
of the bargain irrespective of wha&' may take 
piace subsequently: between the parties intro- 
duced. [p. 335, eol. 1.) 

Fisher v. Drowill, (1878)"48 In J. Bx. 32; 89 
J: 1,2531 27 W: R, 12, relied on. 
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Defendant -passed the following note to the 
faintiff "I admit that I have agreed to grant 
an) ‘agreement’ (lease) in respect of my 

lands....through you for 99 years on 
the condition that cash Salami Rs. 12,000 
twelve thousand and monthly rent Rs. 210 two 
hundred and ten, besides the entire Municipal 
tax will have to be paid by the person taking 
the lands, and brokerage (I) shall pay. I shall 
pay Rs. 2,530 in all, and nothing else after regis- 
tration and on receipt of the amount of Salami. 
This letter is only for 8 days that is, from 
date 29th December 1913 to date sth January 
1914) after which it will be considered to be waste 
paper." Within the period of eight days mentioned 
in the note plaintiff procured a lessee on the 
terms specified in the note but the lease could 
not be executed owing to the inability of the 
defendant to make out a title to the premises. 
yfaintiff sued defendant to recover the amount 
ol his commission | 

Hold, (x) that the period of eight days men- 
tioned in the note referred to the time during 
which the plaintiff was authorised to negotiate 
on the terms specified in the note, and did not 
mean that the negotiation, acceptance, execu- 
tion and registration of the lease and payment 
of Salami were all to take place within that 


period; (p. 334, col. 2.] 


2) that the note was in the nature of an .au- 
thority to negotiate containing a term that plaint- 
iff’s brokerage was to be nett, Rs. 2,530; [p. 335, 


cols. 1 & 2.) . 
(3) that the note contained a promise on 


the part of the defendant to pay the plaintiff 
his commission on a future date if he succeeded 
in getting a lessee to agree to the terms of the 


jease; [p. 333, col. 2.] | ; 
4) that there was no condition in the note 


making the payment of commission conditional 
on the registration of the lease and payment 


of Salami; [p. 335, col. 1.] | l 
(5) that the plaintiff having performed his 


part of the agreement was entitled to recover 
his commission. [p. 335, col. 1.) 
Case-Law discussed. 


Messrs. Sirkar, R. C. Bose and S. M. 
Bose, for the Plaintiff.. 

Messrs. Langford James and B. K. Ghose, 
for the Defendants. 


JUDGMENT.—This is a broker’s suit 
for commission for negotiating a lease. 
He claims to be entitled to the sum of 
Rs, 2,530 as the amount agreed upon be- 
tween himself and the defendant according 
to a note signed by the defendant, which 
also contained an endorsement by the 
defendant’s attorney acting on his behalf, 
The note isin these terms: “Babu Raghu- 
nandan IalSarma— ladmit that I have 
agreed to grant (an} ‘agreement’ (lease) 


in respect of my lands Nos. 156 and 157 
Machua Bazar Street and r7 Munshi Sada r- 
uddin Lane through you for 99 years on 
the condition that cash Salamt Rs. 12,000 
twelve thousand and monthly rent Rs. 210 
two hundred and ten, besides the entire 
Municipal tex will have to be paid by the 
person takiag the lands, and brokerage 
(I) shall pay. I shall pay Rs. 2,530 in all 

and nothing else after registration and, 
on receipt of the amount of Salami, This 
letter is only for 8 days, that is, from date 
29th December 1913 to date 5th January 
1914; after which it will be considered 
to be waste paper." 

The plaintiff alleges that he brought 
Samarmull Parek to the defendant within 
the time specified, that the terms wete | 
discussed and accepted by them and that 
Samarmull Parek agreed to take the lease 
and paid Rs. Isı as earnest-money in 
part payment of the Salamt. The plaintiff 
claims to be entitled tothe sum of Rs.2,530 
as he had completed his work as broker 
within the time limited in the note. The 
plaintiff further alleges that the lease has 
not in fact been executed owing to the 
inability on the part of the defendant to 
make outa title to the said premises. The 
last allegation has not been denied in the 
written statement, and the whole question 
before me has been practically purely one 
of construction of the note. The note 
is dated the 29th December, and the time 
during which it was to remain operative 
wis limited to the sth January 1:914. To 
my mind, the periodof eight days clearly 
refers to the time during which the plaintiff 
was authorised to negotiate on the terms 
mentioned inthe note. It can hardly mean 
that the negotiation, acceptance, execution 
of the lease, registration and payment 
of Salami were all to take place within 
that time. This is also made clear from 
the endorsement of the attorney on the 
letter. There is no contention that the 
pleintiff failed to do his part of the work 
ot that there was any default on his part 
or on the part of the intending lessee, 
The plaintiff contends that the words 
“brokerage I shall pay Rs. 2,530 in all, 
and nothing else after registration and’ 
on receipt of the amonnt of Salami” mean 


“that the payment was to be postponed 


till the registration and payment ot the 
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Salami that the note does not mean that 
he was to be paid only in the event of the 
Salami being piid and registration being 
effected. The defendant was careful 
enough t> provide that the letter was 
to be treated as waste paper after the 
5th January, but he does not say that 
unless the Salamt is paid or the document 
registered the plaintiff will have no claim 
to the brokerage. It seems tome that 
if it was the defendant’s intention that 
he was not liable to pay Rs. 2,530 unless 
there was a registered lease, and unless 
he received the Salami, he would have 
said so. The plaintiff relies upon the 
case of Fisher v. Drewiit (1), where Bram- 
well, L. J., says that the current of modern 
opinion is to the effect that those who 
bargain to receive commission for introduc- 
tion have a right to their commission as 
soon as they have completed their portion 
of the bargain irrespective of what may 
take place subsequently between the 
parties introduced. The question in that 
-case was as regards 
the words “on any money received" in 
the commission note (which?) in that suit 
meant “terms accepted,” The defendant 
relies upon the case of Alder v. Boyle (2) 
where the lerrned Chief Justice held that 
the money in that case was to be paid 
only on the happening of a certain event, 
and that event not having happened 
the plaintiff wis not entitled to relief. 
The case of Loi v Outhwalte (3) turned 
upon the construction of the word ''com- 
pletion " in the agreement in that suit. 
The case of Chapman v. Winson (4), and 
the case of Henry v. Gregory (5) do not 
afford any help. It seems to me that 
the plaintiff's contention is correct and that 
he is entitled to the amount cleimed 
in this suit. He has done his part of the 
work. The letter was in the nature 
of au authority to negotiate contain- 
ing a certain term that his brokerage 


(1) (1878) 48 L. J. Ex. 32 ds : 
v C ) 4 J 32; 39 L. T. 253; 27 


(2) (1847) 16 L. J. C. P. 232; 4 C. B. 635; II 
Jur. 3911136 E. R. 657. RP 2? 
& (3) te Io T. L. R. 76. 
x PA 1904) or L. T. 17; 53 W. R. 


3 19; 20 T. L. 
(5) (1905) 22 Pi Ie Ri 53; | 
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was to be nett Rs 2,530. Itcontained a 
promise on the part of the defendant to 
piy that amount on e future date if he 
succeeded in getting a lessee to agree 
to the terms of the lease. The lease here 
cottld not be put through as the defendant 
had failed to make outa title to the pre- 
mises. I decree the suit for the plaintiff 
with costs on Scale No. II, Interest on 
decree at 6 per cent, 

Z. K. Suli decreed. 


OUDH JUDICIAL COMMISSIONER'S - 
COUR 
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Privw COUNCIL APPEAI, NO. 3 OF 1922, 
March 28, 1923. 
t Kuar MATA PRASAD AND ANOTHER 
~~ PLAINTIFES—APPELLANTS — APPLICANTS 
VETSUS 
Kuar NAGESHAR SAHAI AND OTHERS 
—DEFENDa NTS— RESPONDENTS 
OPPOSTTE PARTY. 

Civil Procedure Code (Act V of 1908), s. x12, 
O. XLV, v. 7—Spectal leave io appeal io His 
Majesty in Counctl—Security for costs, whether 
can be demanded by High Court. 

The saving provisions of section 112 of the 
Civil Procedure Code authorise the Privy Council 
to exercise full powers independent of the Code 
in receiving or rejecting appeals to His Majesty 
in Council. When that power is exercised by 
the Privy Council in admiting an appeal the 
applicant is, as a general rule, put upon terms, 
But apart from any directions given by 
the Privy Council, the High Court has no juris- 
diction, where special leave to appeal is granted 
by the Privy Council to demand security for costs 


from the appellant. 
Order XLV, r. 7 of the Civil Procedure 


Code relating to deposit of security for costs 
applies to cases where a certificate to appeal to the 
Privy Councilis granted by the High Court. 


Application for leave to appeal to His 
Majesty in Council. 

Messrs. M. Wasim and N. N. Ghoshal, 
for the Applicants. 

Dr. J. N. Misra holding the briei of Mr. 
G. N. Misra, tor the Opposite Party. 

ORDER. —Tkere were two appeals 
before this Court from a decree in a 
single suit; one by the plaintiff and the 
other by the defendant. The plaintiff's 
suit was decreed by the First Court with 
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respect to .the  Kheri property and 
dismissed with respect to the Hardoi 
property. In this Court the defendant's 
appeal was granted and the plaintifi's 
suit was entirely dismissed. Leave was 
granted by this Court to appeal from 
the decree passed in one appeal but 
was refused in .the case where this 
Court did not set aside the decree of 
the lower Court, The petitioner theré- 
upon applied to the privy Council 
and obtained special leave to appeal 
to them, Special leave has been grant- 
ed and the questions for us to decide 
are, (I) whether fresh security should 
be demanded for costs from the appel- 
lant, and (2) whether he should be 
called upon to deposit money for 
the printing of documents. 

As regatas he , second point there is 
no dispute, Rs..550 is in deposit and 
belongs to the appellant. The office 
can use that money ip defraying print- 
ing and other charges. In List I of 
docimeits which’ are to be printed 
there are only two new documents 
and there is sulbcient money to print 
them, The office is directed to utilize 
that deposit and the two new, documents 
may now be printed. 


‘As regards the security, we do not l 


think that ‘this Court has any juris 
diction to demand it. O. XIV, r..7 
applies to the case where a cer- 


-tificate- 15 granted by’ this Court. 
saving .próvisions of section | 1:2, Civil 
Procedure, Code, authorise the Privy, Couricil 
' to exercise full: powers indepzndent of the 
Code: in receiving of - rejecting ‘appeals 
‘to ;His Majesty in Council, ‘When that 
power is exercised by. the Privy Council 
“the - applicant is ‘put Upon .terms as a 
general “rule. | In: the present case their 
"Létdships have nob ‘informed. this Court 
that the applicant ‘has ‘been ordered 
to deposit security We are not aware 
. 0f any order being ‘communicated ` to 
' the applicant in England and security 
. being deposited - there - in accordance 
thereyith; We do not think that this 
, Court, without aay orders of the Privy 
'Coañcil, has jurisdiction to call upon the 
appellant to deposit security, We, there- 
fore, do not call upon him to do so. 
Zs Ke Order accordingly. 
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CALCUTTA HIGH COURT, . 
APPEAL FROM APPELLATE DECREE 
NO. 1594 OF 10921. 

March 2, 1923. 

iii ims Justice Walmsley and | 
Justice" B. B. Ghose. 

DURGA CHABAN MAJI DEPENDANT = 

APPELLANT ` 

UErsus 
PORESH BEWA--PLAINTIFF— 
-| RESPONDENT., ` 

Construction of document—Sale or morigage—Sale 

for 50 years—Morigage—Redemption. 
document selling land for 50 years on the 
condition ofits return „after that period is 
not'asale buta mortgage and if the "niortgagee 
alleges the transaction to ‘be an-out and out 
sale the mortgagor may.redeem it' before the 

expiry of 50 years, [p. 337, col. r.] 

Appeal against the decree of the 


Officiating Subordinate Judge, 4th, Court, 
Dacca, dated the 23rd of December 1929, 
modifying „that of the Munsif, Ist Court 
at Manikganj, dated the 29th of April 
1919. ; 


Babu Rajendra Chunder “Guha, for, the 
Appellant, 

Babus Sarat Chunder Roy Chaudhury and 
Indu Bhushan Roy, for the Respondent. 


d UDGMENT. 

Ghose, J.—This appeal is by the defend- 
ant against the decision of the Sub- 
ordinate’ Judge of Dacca reversing the 
decision of the Munsif. The question in 
controversy in this appeal is with regard 


~ 


to the effect of a docu ment which runs 
in rather unusual term: The . document 


is said to be a sale for a term, It 
is said that the execotant whose re- 
versionary heiress the plaintiff is owed 
a sum of money to the -defen dant’ s pre 
decessor. "The: debt at the time of the 
deed amounted to Rs. 160 including 
principal and interest, Then, the deed 
runs thus: '" Having no means to pay the 
money in cash, L feel necessity. to sell the 


joie: lands of the chita and bari for a 


term and you have expressed your will- 
ingness to take thelandsin lieu of the 
mêney ironi the.year 1299- to. the -year 
of fifty years and I 
sell you thelands for this period," “Then, 
itis stated after the.eni cof ‘the period, 


“you. will return the land to me. without 


any excuse. During fheiperiod, the. lànd 


Vol; 56] 
Re 8.,8; BRAUNFELS. 


“will; r emain: in «your possession-and I shall 
pay the rent -to the .landlord.” The 


ideed is. dated: the.26th -of Sravan 1299. 


tB, S."Ihe short: question is, whether the 
uplaintif.is:entitled to'get back the land 
onrpayMent of the money to the defend- 
‘ant «within the period.of fifty years. She 
‘has sought for redemption after about 
‘twenty-six years, 

| "Ihe plea «of ithe 


defendant is that 


the deed is not really a sale for 
-å term but it was realy a sale 
-oüt'and out, thatat was. drawn up in 


‘these terms ipvorder to awoid trouble with. 


ithe landlord andthat the lady had subse- 
‘quently -surrendered the holding in 
‘favour: of the father of the .defendant. 
“Phere was-also.a:-plea of]imitation urged. 
‘The question, threfore, is whether the 
‘document is a sale. out and out or whe- 


. ther: it is:.a.mortgage which the plaintiff | 


idsentitled: to redeem and, if the plaintiff 
: is. entitled! to redeem the property, whe- 
ither -8he can ido so iat the present 
-Moment. and: upon what: terms. 

‘There can not-be-any doubt whatsoever 
‘that, notwithstanding: the description in 
“the ‘document thatit wasa sale for a 
“term, it-was not.a sale. Thelady Tirtha 
HBewa -who exectttad the document remain- 

ed liable’ to pay the rent of the land 
‘to: thelantlord and ithere -is nothing 
~statediin the document that her title 
“would be extinguished. .If that is .so, 
>theidocamient is evidetitly in the nature of 
ianimortgage, he. nextiquestion is whethet 


“itdsccapable sof : being .redeemed. If it- 


is a mortgage! for.a term of fifty years, it 
“is contended: on:-behalf of the plaintiff 
“bhat the term is too long and itis prima 
aucte ia clog':0y redemption atid further 
“it is.said. that the defendant has repudiat- 
^ed his position.as mortgagee and claims 
' title in -himself sand, thefefore, on 
- equitable considerations, relief should be 
-Biven ito the plaintiff as regards the 
t£etin oof .the :contract, ‘There cannot 
‘Be .aHy «doubt whatsoever that the 
"egidüct -of the defendant is , such as 
to-entitie theplaintWff to equitable relief. 
| Notonty- did the defendant say that it 
.was'a document .of sale out and out but 
“be. took alldorts of objection to the-plaint- 
df's title as.also the plea of, imitation. 
Under such .cifeumistances, it appears 


ad 
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that thete is no doubt that redemptioa 
of the property by the plaintiff after the 
lapse of filty years will be extremely 
difficult, if not impossible. The mortgagee, 
therefote, has not acted in accordance 
with the terms of the contract and is 


.not willing to act in accordance withit. 
‘He did not take 


the plea that, under 
the terms of the deed, he was entitled to 
remain in possession fer fiity years. 


‘On these grouads the mortgagor may 


tedeem the Mortgage before the period 
of fifty years and the most equit- 
able condtion in favorr of the  de- 
fendantisas has been imposed by the 


‘Subordinate Ju dec, namely, that the plaint- 


iff should pay the ful amount ofthe debt 
for which this property was made over to 
the defendant’s predecessor. The appeal 
is, therefore, dism'sced with costs. 
Walmsley, J.—1 agree. 
S. D. A bpeal dismissed. 


mee ceto BANA 


SIND JUDICIAL COMMISSIONER'S 
, COURT. 

FULL BENCH. 
MISCELLANEOUS APPLICATION NO. I oF 
1914. 

| Jauuary 23, 1925. 

Present:—Mr. Kincaid, J. C., Mr. Aston, 

A. J. C, and Mr, Madgavkar, A. J.C. 

Re &.8. " BRAUNFELS.” 

Prize Court Rules, O. XXVIII, y. 1 and 
O. XXI X— Release of enemy vessel ta the Crown 
—Sixth Hague Convention of 1907—-T'reaty of 
Versailles, part VIII, Annex III, dits. 1 
and 4—Priority—Ship of tonnage of over Ivou 
jons—iInter se vights of Allies and Associated 
powers— Change of nationality of owner after opera- 
tion of Treaty, effect of— Compensation for use 
during War. 

On the well-known canon of construction of 
agreements governed whether by International 
or by Municipal Law, it is the later and not the 
prior agreement which governs the existing right 
of the parties, with this proviso that where 


the later agreement is silent and dors 
not abrogate the former as a whole or 
in respect of any particular portion, tlic 


former may be looked atand reconciled, where 
possible, with the later. The question in all cascs 
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is one of giving effect to the intentions of the 
patties, who must be presumed to have entered 
into the later engagement with full knowledge 
and view of their prior agreements. [p. 339, col. 1.] 
In respect of all shipping of over 1600 tons the 
rights of the parties under the Hagne Convention 
have been substituted by Treaty of Versailles, 
part V.-I Annex. III. [p.339 cols. 1 & 2.) 
In case of seizure of enemy merchant ships of 
tonnage of over 1600 tons the owners have no /ocus 
standi to discuss how the Allied and Associated 
Governments might deal with them iner se. 
In the case of ships of this size, the Treaty of 
Versailles operates as a transfer of the former 
owner's rights and thereis no question of handing 
over, or ‘of documents of title, where the ve, sel 
is already in Allied possession. [p.340, col. 2.] 
The change of nationality of ship-owners after 
conclusion of the Peace and operation of the 
Treaty of Vetsailes does not except their case 
from the provisions of Annex. III, Art, 1 of the 
(Treaty. The Treaty makes no provision for com- 
pensation and as such none can be awarded. 
[p. 349, col. 2.] 
The Blonde, (1922) 1 A.C. 313 at p, 317; ot 
L. J. P. gts 3 P. Cas. 1031; 126 L, T. 7693 38 
T.L. R. 328, followed. 


Applicatton by the Crown for the final 
release of the above vessel. 


Mr, T. G. Elphinston, for the Crown. 

Mr, Rupchind Bilavram, for tke Ship- 
owners. 

ORDER.—Thisis an application on behalf 
of the Crown playing that, under O. XXVIII 
1.1 and O.XXIX of the Prize Court 
Rules, the Courtshould order the final re- 
lease to the Crown of the S.S. “Braunfels” 
and for a discharge of the p1evicus under- 
taking in respect of the ship on behalf 
of the Crown. ‘The application is opposed 
on behalf of the owners of the ship. 

The Braunfels, a Getman ship belong- 
ing to the Hansa Line, was lying in 
Karechi harbour on the outbreck of kosti- 
lities. It did not leave the port, was held 
by this Court to be an enemy German 
merchant ship, and as such to be law- 
fully seized as good and lawful prize and 
as adriots anê perquisites of His Majesty 
in his Office of Admiralty, and was placed 
in the custody of the Marshal of the Court 
for p oof of cwnership of goods by mer- 
chants. It was requisitioned by the Gov- 
ernment on the usual security and sub- 
sequently the order was alteicd in the 
form of the order in The Chile (r); it is 
admittedly over 5000 tons. 


(1) (1914) P; 212-atip.215; 58 9: J. 852; 31 T; 
Ie R, 34 
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On behalf of the Crown it is contended 
that under Part VIII Annex. III, art. X 
of the Treaty of Versailles, the property 
in the ship has passed to tke Crown, as 
held in The Blonde (2) and in tne 
absence of a petition by the owners in 
the prescribedform, with fees levied under 
the Indan Court-Fees Act, on the ap-, 
praised value of the ship, the owners 
have no locus standt to oppose the present 
application. 

For the owners it is contended that, 
even if a formal petition is necessary, 
Court-fees are leviable under the Rules 
of the Prize Court and not .under the 
Indian Court-Fees Act. Various adjourn- 
ments have already been granted to 
the owners to put forward their case. 
To accept the argument for the Crown 
would, therefore, be in effect, and at this 
late stage, to deprive the owners of ther 
final opportunity to put forward ther claim. 

In deciding the presentapplication, we 
mist be guided by the spirit and the 
principles of British Prize Courts from 
the days of Lord Stowell, referred to by 
tbe .President in The Chile (ij and 


illustrated in tbe latest. cases such as 
The Blonde (2 and The Pellworm 
(3) In the absence of a formal 


petition on behalf of the owners, it is 
not necessary for us ‘to express an opinion 
on the Court-fees leviable. But it is ` 
open to us, and we have allowed: the case 
for the owners to be fully argued, to 
enable us to consider their grounds at least 
negatively, in so far as they bear. against 
the claim for the Crown. 

Shortly put, the objections for the 
owners are based on the following argu- 
ments. Whatever the rights of the Allied 
and Associated Powers, the present ap- 
plication is not by. them but by. the 
Crown only. The Hague Convention 15 
prior tothe Treaty of Versailles and is 
not expressly. abrogated ‘by the latter. 
The rights, even of German owners, m ch 
more of owners, belonging, as here, to the 
Danzig Free State, continue to be governed 
by the Convention and are not affected by 
the Treaty. Under Part VIII, Annex. III, 

2) (1922) 1 A. C. 313 at p. 317: 91 Lr. J. P. 91; 
3 B 126 LOS 763. 38 T. L. R. 328. | 

(3) (1922).1 A. C. 202; 91 L. J. P. 1025 3 P. Cas; 
1053; 126 L: T. 780; 38 T. L. R; 338; 


I . 
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Art. 1, the word “cede” used only 
once in that Article, can not be construed 
“ in different senses according to the tonnage 
of the ships in question but effect must 
be given toit in the same sense; and, if 
so, the Allied Governments cannot in the 
“case of ships of tonnage of over 1000 tons 
acquire atitle cr claim possession until 
and unless the same necessary preliminary 
formalities have been completed such as 
selection and bill of sale, as provided for 
in Art. IV. The owners are, therefore, 
entitled either to the ship or to its ap- 
praised value under Art. II of the Siath 
Hague Convention of r907 and t» com- 
pensation by way of freight in respect 
of the requisition by the British Govern- 
ment, for the whole period, or at least 
from the date of the Armistice till the 
return of the vessel. In any case this 
Court should not take any action which 
would cause any prejudice to the owners 
in respect of compensation whether from 
the German or the Danzig Governments. 

Most of these points are, in ovr opinion, 
governed by the decision of their Lordships 
of the Privy Council in the case of The 
Blonde (2). It was held in that case that 
in the case of ships over 1600 tons the 
owners had no locus standi to discuss how 
the Allied and Associated Governments 
might deal with the ships inter se. In 
the case of international engagements of 
the Magnitude and complexity of the 
Treaty of Versailles, in the absence of 
any specific provisions forbidding action by 
one Allied Power on behalf of the rest, 
it is not open, we think, to the owners td 
raise the question of the authority of the 
Crown in the present application. 

We proceed to consider the argument 
of priority as between the Hagre Con- 
vention on the one hand and the Treaty 
of Versailles on the other. If priority 
alone were the deciding factor, it might 
be opento the Crownto rely upon the 
still more ancient and time-honoüred prac- 
tice of captureand condemnation of enemy 
merchant-men, which the Hague Conven- 
tion sought to modify. Onthe well-known 
canon of construction of agreements 
governed whether by International or by 
Municipal Law, it is the later and not 
the prior agreement which governs the 
existing rights of the parties, with this 
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proviso that where the later egreement is 
silent and doesnot abrogate the former 
as a whole or in respect of any particular 
portion, the former may be looked at and 
reconciled, where possible, with the later. 
The question in all cases isone of giving 
effect to the intentions of the parties, 
who must be presumed to have entered 
into the later engagement with full know- 
ledge and view of their prior agreements. 
The ceding of all ships over x600 tons 
without exception agreed upon in iLelater 
Treaty is not reconcilable with its return 
under the prior Hague Convention. And 
from the absence of explicit safeguarding 
inthe Treaty of the rights of German 
shipping of over I600 tons uncer the 
Hague Convention, it must be inferred 
that the parties by mutual agreement 
under the Treaty modified those rights 
and substituted tke rght under Part 
VIII, Annex III, of the Treaty. 

As regards the use of the word "cede" 
it may be useful to repeat the language 
uf their Lordships in the case of The 
Blonde (2) above at pages 325, 326: 

‘It is expressed ia what is by tradi- 
tioa the conon language of interna- 
ticnal intercourse, but it would be unrea- 
sonable in the circumstances 1o expect 
of it either  nicety of scholarship or 
exactitude of literary idiom. Neither 
the Municipal Law nor the techni- 
cal terms of the negotiating countries 
can be expected to find a place in its 
provisions. Where interests conflict, much 
must be allowed to the effects of com- 
promise; where the principles, by which 
future action is to be guided, are laid 
down broadly, leaving to the powers 
coacerned the actual measures to be taken 
in execution of those principles, itis un- 
reasonable to expect a greater precision than 
the circumstances admit of, or to reject 
as incomplete provisions which ate ex- 
pressed without much detail and some 
times olny in outline." 

“ On the other hand, it is specially 
necessary to discover and 1o give effect 
to all the beneficent intentions which 
such instruments embody and which 
their general tenor indicates. It isimpos- 
sible to suppose, whatever the imper- 
fections of thair phrasing, that the framers 
of such instruments should have intended 
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any power to escape its. obligations by a 
quibbling interpretation, by a merely pedan- 
tic adherence to particular words, or by 
emphasizing the absence.of express words, 
_where the sense to be implied | from 
_the patport of the Convention is. frea- 
. sonably - plain. Least of all can it be 
supposed that His Majesty’s Government 
. could have . become parties to such an 
| instrument in any  nafrow sense, such 
as would reserve for them future loop- 
Foles of escape fruti its general scopes.” 
. ‘hese words are used in the juagment 
.of the Privy Council in:crespect of. the 
Hague Convention and binding nature 
of Art. 2 of it upon Great Britain 
in respect of enemy ships of under.1600 
tons not selected by the Allies. But 
mutatis mutandis they are mot less-applic- 
‘able to the ‘Treaty of Versailles or to 
the obligation thereunder, whether of 
the Allies or of tke enemy Governments. 
"The word: “cede,” for instance, oftenest 
. applied in Treaties tocessicn of territory, 
.Hicans, properly speaking, hn entire trans- 
fer of rights and obligations of the neces- 
. sary action .to give effect to such 
. transfer, In the case of territory, which 
.on the date of .the Treaty, has been ac- 
tually conquered and cleared of the 
enemy by the Powers to whom cession 
is made, no further steps might. be 
. necessary, such as might be requisite in 
the case of ceded territory still 1n enemy 
' occupation, which the power ceding has 
to evacuate. That, however, does not in 
“essence affect the rights or duties of 
‘either power. In the same manner the 
first article of Annex. III, read broad- 
ly, is plain. In the case of ships 
of over 1600 ‘tons gross and up- 
wards, such as the Braunfels with which 
we are now dealing, there is no ques 
tion of selection as inthe case of lower 
tonnage. Nor, where the vessel is already 
in Allied possession, is -there question 
of handing over,.or of documents of 
title, Art. .IV of the Aanex. has, 
therefore, in this particular case no appli- 
cation, whatever its applicability to ships 
under 1600 tons or ships not in the posses- 
sion of any of the Allied Government. 
We are, therefore, of opinion that the 
use. of -the single word :;"cede" in res- 
.peet..of ;the.lour.kinds.of tonnage; jn 


t 
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‘Art. I, dces not avail, the owners 
fro mthe present claim of. the Crown. 


"This conclusion is in accord with the 


pronouncement in “The Blonde" (2) above 
(page 339) that. in the case:of ships 


-of this size, the. Treaty. of Versailles 


operates as a transfer of the former 
owner's rights and.it is not  inconsis- 
‘tent with the view of. Their Lordships 
of the Privy Council (page : 338) 
regarding the effect on ‘the - Treaty 
of Versailles of the Sixth .Hegue Cot- 
vention. P | 
Similarly, on the question :of the owner- 
ships by .a Danzig Corporation, it -is 
hardly .necessary to repeat ther :T.cord- 
-ships, observations in ''The Blonde” (2) 
.(at page 338). : Before. and at.the.time 
0 reaty, as held already : by: this 
.Court, the ship was of German owner- 
ship. The nationality of the owners kas 
¿changea only after the conclusion of 
the Peace and the operation: of ‘the 
Treaty of Versailles. The Treaty, inciu d- 
Jing Art. I of Annex. III, appiies in 
: terms to all German ships at the. time 
of the Treaty such as the. Braunfels, 
‘The Treaty itself does not state : that 
:the Danzigers or inhabitants .of. other 
territory ceded by Germany, who are 
.Shipownets, arc exempted. from :the 
provisions of .Annex. III, Art, I, “Phe 
contention has been held by the Privy 
Council to be. ground ess, and - nothing 
more need be said atout it. Ne 
It does not appear, therefore, that 
the claim of the Crown to ownership can 
be successfully’ resisted «by the .ship- 
-owners, the ship being admittedly : over 
1600 tons. In regard to :compensation, 
whether for detention or requisition, 
-Art. VIII of the same Annex. appears 
conclusive. Under it, Germany waives 
all claims .of any description .what- 
ever against the Allied Governments in 
respect of the detention ot employment 
-of any German ships. "The only: excep- 
tion is that of ._payment in respect: of 
employment of the ships in. conformity 
with -ethe Armistice, agieement from .the 
13th -January 1919. But-itis not shown 
that the.present case falls within that 
exception.. l E 
The objections of the owners,..in out 
opinion, . therefore, » fail; and. the .elaim 


i 
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of the’ Crown must be allowed. With the 
claim of the owners against the Govern- 
ments of Germany or of Danzig, this 
Court is not concerned and those claims 
it catnot prejudica by the order now 
mide, Tae proper order will, therefore, 
be that the order of this Court dated 
the 3rd September r9r4, amended by its 
order of 7th September 1917 and 18th 
Dicember 1918 for detention with the 
Marshall oi this Coart. and the undertak- 
ings given by the Comuv'ssioiet in Sind 
on the 17fh August r9r4 and va re 
of the Crown oa the roth Miy 19:5 be 
discharged and the S: Braunfels be 
finally released ‘to the Crown as the 
present owner. 


3.A, & S, D. Order accordingly, 


N ASPUR JUDICIAL CO WMISSLONER’ S 


: COURT. 
CIVI, REVISION PETITION NO. 78 OF 1923 
S25tenber 22, 1923. 


Present: —Mr, Halifax, A. T: C.. 
GOKUL TALI — APPLICANT 
YFSUS 


BANTA CHAMAR—NON- APPLICANT, 

Husband and — wife— Adultery — Damages— 
Claim, by husband against seducer of wifz—Wife 
exzom nunizaied— Husband living with excummuni- 
cated wife—Hushind 
ve-adinission— Injury to vepucation and Sfeelings— 
Contributory neghgeise. 

If a husband is.p:ut out of caste for the offence 
of living with his wife after her excomtunication 
for ‘adultery with a Chamar, heis entitled to 
claim damages from the seducer of his wife on 
account of expenses incurred by him for re-admis- 
sion- to his caste as wellas for injury to his 
reputation and feelings, and is not guilty of 
contributory negligence or default in living with 





his wife after her excommunication for adultery’ 


inasmuch as by living with his wife the hus- 


band does what he not only is entitled to do but, 
is morally bound to do and can be compelled to: 


do eithér by a suit for the restitution of con- 


jugal rights or on application to a Migipcate: 


for a maintenance allowance. 

Revision of the decree, in Civil Appeal 
No. 179 of x922, dated the I4th January 
1923, by tke Additional District Judge, 
Raipur, 

Mr. W'.R. Puranik, for the Applicant, 

Mr P C. Datt, for the. Non-Appl'cant, 
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OROER.-—'helearned Additional District 
Jude bas not clearly understood the points 
for decision inthe appeal nor can his deci- 
sionon the points that he understocd to be 
beiorehimbecalledcorrect He rezards the 


' claim asone for damages for the pla/ntiff's 


expuls on from his caste on account of his 
wfe’s adultery with the defendant and 
adds that ''nothíne wasc a med on account 
of mental sufferin2 " ‘The pla/ntiff cla‘med 
damages for the defendant's adultery with 
h's wfe, assess no them at Rs. 500 for tle 
cost of his re-admission to his caste and, 
Rs. 500 for the damage to his reputation 
and feeUn3s [12344 wo dil ke sadine ke waste). 
Thetotal of thesetwo sumsis wrongly stated 
ty be Rs. r, zoo, of wa/ch the pla/ntiff adm'ts 


` he kas already received Rs. 60 tF rcugh tke 


Crim nal Court. Trke pla/nt then says that 
the plaintiftis compelled to forego Rs. 540 
of his claim by want of means, and sues 
for Rs. 500 only, The pía/ntif's Pleader 
cetta‘niy d'd state, wrongly, tt at Fe Fad 
re'inqu szed the item of Rs, son represent- 
inz “damas, esow'n? to mental iniury" and 
s» claimed “Rs, 500 only, the expend'ture 
he wyuldincur for re-adm'sson into caste," 
He re'nqu'shed ne ‘ther one item nor tfe 
other, but all in excess of Rs. 500 of his 
total claim, ‘Ibe patties Fave, however, 
asreed in this Court that, if tte pla‘ntiff 
is entitled to any damages ‘the proper mea- 
i of them is Rs. roo. 

. The iea ned Add'tional D/sirct Judge 
has found tral tke pla'ntiff was put cut 
of caste for the offence of .ivine with bis 
wife ater she had teen excommun' cated 
for adultery w.tl a Chamar, and not for 
that adultery. I am unable to follow the 
d'stincticn. It may mean that tke learned 
Judze cons ders the plaintiff's excommuni- 
cation to be too remote a result of his wife's 
adultery to entitle him to damages aga'nst 
the man who seduced ter, or trat ir, epla’ nt- 
iff was guilty of a kind of “contributory 
neiligence'" in continu‘ng to live with his 
wife. 

3. 1t wcu'dbebardtofinda more proximate 
Fesulttothep’a ntifiofthewrone donetohim 
by the defendant, except perl aps the mental 
distress wh’ch Las wrongly been left cut of 
Cons deraticn as one of fle measures of 
damagés. Futtherconfus'on of ideas seems 
to have been caused on this point by dis- 
tinctions supposed to ex/st between excom- 
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munication and fine and also between 
payment of a fine and giving a caste 
dinner. The fine imposed may be a 
fixed sum of money or the price 
of a dinner, but it is a finé in 
both cases. And the excommun’cation 
is mere'y the only means available of en- 
forcine the payment of the fine. Every 
such d'sciplinary dec’s’cn of a caste can be 
rezardede‘therasa sentence of excommuni- 
cation which can be set as'de.on payment 
of a fine or as a sentence of fine with ex- 
communication in default of payment. 

4. There can, of course, be no contribu- 
tory negligence or default by the plaintif 
in doing what he not only was entitled to 
do, but was morally bound to do and 
could even have been compelled to do 
either by a suit for the restitution of con- 
jugalrights or on application to a Magis- 
tratefor a maintenance allowance, 

5. The decree of thelower Appellate Court 
will be set aside and in place of if a decree 
will issue ordering the defendant to pay to 
the plaintiff the sum of onehundred rupees 
and also the whole of the costs incurred 
by him in all three Courts. 

S. D. “Decree set aside, 


MADRAS HIGH COURT. 
APPEAL NO, 294 OF 1920. 

July 9,1923. . 
Present-—Mr Justice Phillips and Mr, 
Justice Venkatasubba Rao. 
MUDDLAPUR MORARI RAO AND OTHERS 
—DEFENDANTS— APPELLANTS 

UVEYSUS | 
BALWANTH DIKSHIT AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 
Civil Proceduré Code (Act V of 1908), 
XLVII,r.x—Evror of law—Review. | 
The word “error” in O. XLVII, r. 1 of the 
Civil Procedure Code is not necessarily limited 
‘to errors of fact. Errors of law may also 
come within the meaning of the rule. Each 
case must be judged by itself and where 
the error of law is such that itis clearly apparent 
on a perusal of the record, thereis ground for grant- 
ing a reviewi [p 343, col. r.] < 


O: 


Where a Court has ignored a clear decision of 
the High Court on the question of priority of heirs 
the error is apparent on the face of the record and 
the Court is empowered to grant a review under the 
provisions of O. XLVII of the Civil Procedure 
Code. [p. 343, col. 2,] i i 

Hazra Sardar v. Kunja Behari Nag Choudhury, 
44 Ind. Cas. rór and Ellem v.-Basheer, x C. 1844 
24 W.R. 382; 1 Ind. Dec. (N.s.) 118, not fol- 
lowed. 

Chhajjw Ram v. Neki, 72 Ind. Cas. 566; 49 I, 
À. 144; 30 M.L. T. 295; 26 C. W. N. 697; 41 P. L. R. 
1922; 3 P. L:T. 435; (1922) A.I. R. (P.C) 


112; I6 L. W. 37; 17 P.,W. R. 1922; 3 L. 127; 43 ` 
I. R.. 


M. L. J: 332; 24 Bom. L. R. 1238; 4 U. P. 
(P. C). 99; 36 C. L. J. 459 (P: CJ), referred to. 
Appeal against the revised decree of tle 
D'str.ct Court, Bellary, dated 31st March 
1920, in Original Suit No. 33 of 1917. 
Mr. B. Satyanarayana, for the Appellant. 
Mr, V. S. Narasimhachariar, fcr tle 
Respondent, j 
JUDGMENT.—This sut is a dsrute 
regarding the properties of cne Gandu 
Bhat, who died leaving a  minct 


daugnter who survived him only a few 


days. Pla/ntiffs clam to be tke near- 
est agnates of Gundu Bat ` 
defendants are admittedly his sister's sons, 
The District Tud e found plaintifs’ case 
to be true, but held that tke s'ster's suns 
were the preferent/al heirs. Pla'ntifís ap- 
pled for review of judgment cn tt egrcund 
that it bas been held in Kamala Bai v. 
Bhagirathi Baz(1) tl at the agnates are to 
be 


preferred to the sstet’s suns. This. 


—-— 


while ' 


ruling had not been brought to the Judge’s | 


noticeat the originaltr‘aland keaccordingly `` 


revised this original order and gave a de- 
cree to plaintiffs. Defendants appeal both 


on themeritsand on thegriund that it was- 


incompetent for the D'str.ct Judgetegrant 
a review, as none of tre grcunds mentic ned 
in O XLVI, r. I, Civi Precedure 
Code is present in this case. 


Onthe merits we entirely agree w'th the ' 
District Judge's conclus'ens that pla ntfs. 


have satisfactorily proved trer re- 
lationship. Pedigrees filed by Gundu Bhat's 
father, Giri Bhat, (Exhibits Land V) in 1860 
at the timeof the inam enquiry show tlat 
the plants grandíat]er and Giri Bl at 
were descended from a common ancestcr 
Venkana Blat There are cne cr two 
d'screp.nc'es ^n tr einteiven/ng Inks of tie 
genevlocical trees, but trey clearly skcw 

(1) 16 Ind. Cas. 939; 38 M. 45; 23 M. L. J. 518; 
12 M. L. T. 499; (1912) M. W. N, 1166. 


- 


"295; 


Vol; 46} 


INDIAN CASES. 


343 


JOGNESWAR CHATTERJEE 9. SURENDRA NATH CHATTERJER, 


that relationship between the families, and 
there isa remark in Exl ibit I-1 showing 
that plaintiff's grandfather held an inam 
in Dombala (Bombay Presidency) This 
explains the'r house name of Dambala, 
the house of tbe otber branch beng Ittigi, 
Thereisalso the oral evidence of three wit- 
nesses (P. Ws. Nos.2,3 and 9), whoare the 
executors of Gundu Bhat’s Will, that Gundu 
Bhat admitted the relationship and even 
entertained the idea of adopting one of the 
plaintiffs. These three men were pets ns 
enjoying Gundu Bhat's confidence and no 
reason has been shown for disbeleving 
ther evidence. 

Defendants content themselves with a 
den‘al of the relation ship but have no parti- 
cular case of their own, nor can they 
point to any specific defect in plaintiffs’ 
claim to re'ationship. We find that plaint- 
iffs are Gundu Bhat's agnates and are en- 
titledto succeed in preferenceto defendants, 

It next rema‘ns to consider the validty 
of the D'str/ct Judge’s order granting a 
review. Appellants rely on Chhaiiu Ram 
v. Neki (2). The actual facts of that case 
are not too clear, but it is evident from 
the judgment that the case is not cne in 
waich the first two grounds for review men- 
tioned in O. XLVII, r. r, Civil Proce 
dure Code were cons dered at all, the de- 
cision beng t: at when a review is granted 
for “any other sufficient reason" that reason 
must be analjgus to the preced ng reasons 
conta ned inthatrule, Inthe present case 
the Dstrct Judge was gu Ity of an error 
of law, but an error s» patent that we th’nk 
it can be said to be apparent on the face 
of the record. It has undcubtedly been 
held in many cases, such as Hazra Sardar v. 
Kunja Behari Nag Choudhury (3) and Ellem 
v. Basheer (4) that a mistake in law is nut 
sufficient ground for granting a review; 
but there are other cases in which a d'ffer 
ent view iS taken, Weare of op’nion tkat 


(2) 72 Ind. Das. 566; 49 I. A. 144; 30 M. I/ T. 
26 C. W. N. 6975; 41 P. L. R. 1922: 
3 P. L. T. 435; (1922) A. I. R. (P. C.) 112; 16 L. 
W. 37; 17 P. W. R. 1922; 3 L. 127; 43 M. L. J. 332; 
24Bom. L. R. 1238; 4 U. P. L. R. (P. C) 99; 36 C 
L.J.459 (P.C. j 

(3) 44 Ind. Cas. 161. i 

(4) 1 C, 184; 24 W. R. 382; 1 Ind. Dec. (N. 9.) 
118. ; 


each case must bejudged by itself, and that 
where tpe error of law ^s such irat it is 
clearly apparent on a perusal of tr e rece d, 
there is ground for granting a review. To 
bold otherwise would be to multiply Iti- 
gation, for naturally the agsrexed rarty 
weuldappeal and theetror wculd kave to be 
corrected by the Appellate Ccurt ratter 
thaninthe Court of first instance. Here 
the question of law involved is tk e questi n 
of priotity of heirs under the Mitakstara 
Law applicable to this Presidency and it js 
a question which canadmit of no dr ubt, 
when it bas been definitely lad down bv 
this Court asthe law of the land. In tle 
present case, therefore, we iLink that tte 
error was oneapparent onthe faceof tt ere- 
cord and tat, therefore, tle D'str ct Judi e 
tad power to grant a review under ti e 
provis'ons of O. XLVII. Weare not preyar- 
ed to accept appellants’ contention ti at tle 
word “error” must necessar/lybe I'nvted tu 
errors of fact but cons der tl at tlere ate 
cases in whichanerror cf lawcanalso ccme 
w.thin the meaning of trferule, 

The appeal accotd’ng ly fa'ls and js dis- 
missed with costs. 

V.N V, 

S, D. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
NO. 749 OF 1921 
March 19. 1923. 

Present -—Mr. Justice Wclmsley and 
. Mr. Justice B. B. Ghose. 
JOGNESWAR CHATTERJEE AND 
OTHERS— APPELLANTS 
UEFYSWS 
SURENDRA NATH CHATTERJEE AND 
OTHERS— RESPON" ENTS. 

Civil Procedure Code (Act V of 1908), O. X X, 
y. X2—M esne profits, ascertainment of— Juris dic- 
tien — Sum claimed beyond pecuniary jurisdiction 
of Couri—- Procedure. 

Where a plaintiff makes an application in a 
suit for ascertainment of mesne profits under 
O. XX, r. 12 of the Civil Procedure Code and 
the sum claimed is in excess of the pecuniary 
jurisdiction of the Court, the proper procedure 
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for the Judge is to return the 
sentation to the proper 
[p- 344, col. 2.] 

Bhupendra Kumar Chakvavarti v. Purna Chandra 


application:for pre- 
Court for decision. 


Bose, 8 Ind. Cas..34;.43 C. 650; I3 C. In T. 132; 15. 


C. W. N. 506, followed. 
Panchoram Tekadar v. Kinu Haidar, xs Ind. 
Cas. 252; 50 C. 56, distinguished. 


Appeal against the décree of the District: 
the oth. 


Judge of 24-Parganas, dated 
December 1920, affirming that of the Munsif 
Fourth Court at Diamond Harbour, dated 
the roth February 1920, 


Babu Dwarka Nath C hakvavariy (with 
him-Babu Santosh Kumar Pal.for Baby 
Satcowrtpait Roy), for the Appellants 

Babu JPrckash Chunder Majumdar, for 
the Respondents. 


JUDGMENT, 
Ghose,  J.— This appeal arises out 
of an application for. ascertainment 


of mesne profits under O. XX: r. 12 
of the. Code of Civil Procedure and it js 


preferred by: the-judgment-debtors. The- 


suit was instituted in 1904 for possession 
of a small piece of land valued at Rs. 50 
and ior mesne profits the extent.of which 
was calculated at Rs 3. The litigation 
with regard to this land continued for 
a considerable number of years end it was 
finally decided in the year 1914 in favour 
of the plaintiffs. The present application 
was made in 1917 to the Munsif for 
ascertainment of mesne profits for the pericd 
of dispossession including the pericd for 
which the litigation was pending. The 
plaintiffs in their application to the Munsif 
asked for Rs. 3,820 as the mesne profits 
due to them. The deféndants raised va- 
tious objections to the petition and 
among these there wasthis objection that 
the Munsif was not empowered to make 
a decree in excess of the pecuniary juris- 
diction of his Court, The Munsif held 
that the plaintifs were entitled to mesne 
profits from September rgr3 to the end 
of IQI4 and he fixed the amount at 


Rs. 2,066-4-0 as principal together with- 


twelve per cent. interest per annum on the 
mesne profits determined for each- year 
which altogether exceeded Rs. 4,0005 
There was an appeal by the judgment- 
debtors which was dismissed by the District 
Judge and this appeal is against the. 
decision of the District Judge. 


Two points have been argued .before. 


is that, if the plaintiff 


use The fiist point:is -~whether-the -Münsif 
had jurisdiction to entertáin- the applica- 
tion of the- plaintiffs and. tà passa decree 
for Rs. 4,000 odd-in thig suit; andthe second 


point is that the:principle-on "which-mesre- 


profits: have been:-calculated- in this cases. 
erroneous. Various cases have Lten-trelicd: 
on by the Vakils'on both‘ sides ‘before us: 
and it must be-said that they are notalways- 
teconcilable. But! thére ares two cases” 
which I: think it necessary: for us ~ to deaf? 
with. The first'is-the case vol | Bhitp endia: 
Kumar Chakrasnerit y. Pirna Chandi é 

(1). The decisionin-that cese-as-Iteac its 

makes atrapplicaticn * 
in the suit foz:mesne-- profits Invexcess of - 
the pecuniary jurisdietion-of«the-Coa rtf ther 
proper procedure for the Judge ig tó-retü ri» 
the plaint to the plaintif? for presentation’ 
to thé proper: Court fór decisión. This 
that partienlar-caze: itigo ^happened^ thg£? 
the amount oi-the-decree by the ril Court! 
did not exceed- the pecrniary: jurisdicticen 

of the Mensif but tha claim Tor- mesne 
profits in the suit: was. considera tly: inj 
excess of the -jurisdiction of «the: Munsif s: 
Court. It wes held that the-appeal Iwhich» 
was preferred  ageinst ‘the. décisi¢n of 
the Munsif to the District ‘Jtdge "Wes ns 

competent and, therefdre, it was -dircetedz 
by this Court thàt'the. plaint" sbov]ditee 
retwrned'to the pidintififer presentations 
ta the proper Covrt: The. othér:casa tou 
which I need: refer is tke-case Of! Psatel dw 
ram Tekadar- w, Kini: Haldar. (2). In. 
that case tke dcc'son im the cere. of; 
Bhupendra Kumar | Chahsauertüs x. Puita 
Chandra Bose (1). already: relerredote, was. 
distinguished on the grovnd . that: in the. 
case of Panckoram .Tekadar. ve Kir; 
Haldars(2), the matter was required tar hex 
decided in exeeution próceedings- ends 
it was. held, following. previous Cases: iny 
this Court, that, iftitiwesdound thet ‘thea 
amount which’ the: plaintiff: wes entitled + 
to get was in excess of the jurisdicticn 

of the Court executing the decree, it wes 

oompetent for the Executing Cot rt to make 

a decree in-fayour ot the. plaintiff, to. the; 
full extent found in his favour, The case 
Bhupendra Kumar. ChakravavHz v. Purna. 


(1) 9 Ind. Cas. 34; 43 C, 65013 ChI Ja 132: 
» W. N. 5060 | | WE E ee 
2 


I3 à 
15 Ind, Cas. 252; 40 C. 56. 


-Boser 


~ 
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Chandra... Boses (I). which. was ‘decided SIND JUDICIAL. COMMISSIONERS: 


before the csse of Panchoram Tekadar. BS COURT. 

vi Kino Haldar (2): did not arise out FIRST CIVIL APPEAL No, 47 OF Ig1g, 
of: execution proceedings and; therefore, March 27, 1922. 

thecléarned Jüdges:in.the later case held Present:—Mr. Kennedy, A. J. C. 
that. the cases of Bhupendra Kumar: and.Mr. Aston, A.J.C. 
Chakvavartt y. Purna: Chandra Bose (1), Seth VISEONDAS AND ANOTHER— 
didnot; govern. the. later case. Then, PLAINTIFFS—APPELLANTS: 
there. was. the.. question that the objec- CEP SUS 

tion;as. regards. Jurisdiction was taken | DAMOMAT, AND OTHERS--DEFENDANTS.. 
forithey first:time-in second appeal and — RESPONDENTS, 


ther learnede Judges on that ground Civi Procedure Code (Act V of 1908), s.92,0. I7 

also ‘did-not giye. effect ‘to that. objection v. 10— Sanction of Advocate-General— Suitoy appea} . 
30 'did-nOt Biyen ^ * by lesser number than authorized-—Pyoce- 

Ins the. present case, the circumstances dure. s das 

are exactly what heppened in the case. ^ Authority to sue given under Section 92, Civil 

of Bhupen dra KumarChakravarli v. Purna Procedure Code, to more than two persons is given 


M ar X f MUT to all of them and not to any two of them. 
Chandra.. Bose (1). The plaintiffs Puis Therefore, where more than two persons obtain 
for» mesne- profits: to. the. extent of- the Advocate-General’s sanction under the section, 


R&.. 3,000: odd. There.was an objection any two of them cannot sue without the others; 


made by; the. defendants..at-once .to the- [P. 316, col. 1]. 


e wiadiot ] T .. Maddala Bagavannarayana v. Vada alli. Pepita 
juriadiction:of the; Munsif to try, the dues mallacharyulu, 3x Ind. Cas. 236; 29 M. Dy < 231, 


tion's The :matteria]$o. does. not in the relied upon. 
. present; case} arisen in» execution, As I. Consequently, if the number of persons to 
do. not think,.that:there.is any distinction: wae aerate hio T ‘given, becomes 
betweennthe, present case. end the.cese o [poesi at any sage after the sults instituted 
Bhupendra, Kumar: Chakraparit, wv. Purna> obtain the Advocate-General's nine 
Chandra; Hose (14, I think we should secuting the suit or appeal orfor making up Pom 
follow: the directions given.in. that case: pr <a Joining additional person or persons, 
np twithstanding,: the, fact- tha tia different | P habila Ram v. Durga Prasad, 28 Ind. Cas. 681° 
views bas ¡beeps taken: on, this question in. 37 A. 296; 13 A. L. J. 379 and. Venkatanara e 
other; High, Costs: The,:direction, there- Pillay v. Subbammal, 29 Ind Cas. 208: 38 MA. 106: 
fore, must be that the orders of the Courts: 17 M.L.T. 435; 28 M. L. J. 535; 17 Bom. L.R, 468; 
belowe are:discharged, andithe plaint, 5° e PAL s "x b 596; 973) M. W. N. 555;.. 
inisofaras itasks-for mesne profits to-be ^75 °° 905 42 < ^ 125 (P. €), relied upon, 
ascertained, be. returned,to the. pleintiüs Appeal frem tre judgment and; decree 
fog presentation to the proper Court having of Mr, Kemp, A.J. C, (atcêihe roth June. 
competent-pecuniary. Jurisdiction. 19106, C emman Suit No. 15 01617, 
“With regard to the second: question, Mr. Eimatrat Bhojraj, fcr: tte. Appei- 
Lido: not thinkwe:ought to make any ob- ' lants, 

servation beyond, this, that- tke mesne Mr. Khanchand Gopalcas, fer: Re- 
profits should:be. ascertained: having. rpondent No. 1. 
regatd to the.:definition of .mesne- profits Mr. G, A. Athla, tor Pespondents Nos; z.: 
contained jin Civih,Procedure,Code, section, and 3. 

2; clause: (12)., | dE l 

The appellants :are-entitled; to the costs. JUDGMENT.—In 1917 a suit was fied. 

of.thepresent proceedings in.allthe Courts. by three plaintiffs, viz., Seth. Vishindas 
We-assess the«hearing fee:in. this Court T'atebehand, Navalrai Neroomal, and. Seth : 


atifive«gold- mohurs.: Rewacband Fatetetand Under tection: 
“Walmsley, J.— I agree. 92 of the Civil Prccedtre .Code, for a. 
ZK... Appeal allowed. declaration that a certain temple was a. 


, public trust, for framing a scheme and 

further and other reliefs. A declaration 

| wasalso prayed for.that defendants Nos,.r 

~ f mE l and 2 had no power to selt. the Props 
í T" . .. erty lo defendants Nos..2 and.4. 


"E 


Taye 
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On' rigth June 1919 the suit was 
dismissed with costs by the Additional 
Judicial Commissioner of Sind. 

On r2th September 1919 the’ plaintiffs 
Seth Vishindas Fatehchand and Seth 
Rewachand Fatehchand appealed. 

It is now contended by respondent 
No. 2 that theappeal is not competent nor 
properly presented as it has been filed 
only by two of the original plaintiffs and 
Navalrai, the third plaintiff, did not join 
as an appellant and was not joined asa 
respondent. 

It is further contended that the ori- 
ginaldefendant No. 2, Premmal Bublomal, 
having died before the decree and his 
legal representatives not having been 
joined in the suit or appeal the snit 
abated as against him and as the rights 
- of defendants Nos. rand 2 alienated to de- 
fendants Nos.3 and 4 (respondents Nos. 2 
and3) were joint the suit abated as a 
whole. 

It is also contended that respondent 
No. 3 having died in 1920 and his legal 
representaives not having been brovg ht 
on the record within the period of 
limitation the appeal abated as a whole. 

With regard to the first of these con- 
tentions the Madras High Court has 
ruled that where more than two persons 
interested in a stit have obtained the 
necessary sanction under section 92 of 
the Civil Procedure Code any two of 
them cannot sue without the others: 
Maddala  Bagavamnarayana v. Vada palli 
Perumallacharyulu (xr). For an authority 
to a number of persons to sue is for 
them all to sue and not any two of them. 

There is no express provision in the 
Civil Procedure Code for the amend- 
ment: with the consent of the Advocate- 
General of a suit once instituted under 
section 02: see Durves Haji Mahamad 
Sidik v. Jainudin (2). 

But I think it is clear from the 
authorities that no amendment would be 
valid which was made withont the 
sanction of the Advocate-General: see 
Attorney-General v. Fellows (3) followed 


(1) 3x Iud. Cas; 236; 29 M. I5 J. 231. 
(2) 30 B. 603; 8 Bom. L. R. 751. 
(3) (1820) 2 J. & W. 254; 37 Fa R. 372: 
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by Davar, J., in Abdul Rahman v. Cassum 
Ebrahim (4). 

Although a sanction given by the 
Advocate-General to three persons to 
institute a suit under section 92, Civil 
Procedure Code, as the Madras High Court 
has pointed out, indicates an intention on 
hispart that all three persons and not any 
two of them should sue, it could 
never have been the intention of the - 
Legislature or of the Advocate General 
that the rights of the public might 
be prejudiced by the possible dullness, or 
dishonesty or death of a single te-' 
lator, 

It seems to me, therefore, that when 
differences arise between the relator | 
alter the suit has been instituted there 
is nothing to prevent two or more of 
the relators from filing an appeal pro- 
vided this deviation from the course 
originally authorised has the sanction ` 
of the Advocate General and the oppos- 
ing telators are made respondents, 

It is open to a single relator with the 
sanction of the Advocate General” to 
apply to the Court to adi anotler re- 
latot to the record under O. I, r. Io 
with a view to enable the Court 
effectually and completely to adjudicate 
upon andsettle all the questions involved 
in the appeal. 

And this I think would be the [foper 
procedure to adopt where the number 
of relators owing to death or other 
cause fell below two, see Chhabila Ram 
v. Durga Prasad (5), Venkatenarayana 
Pillay v. Subbammal (6). l 

And in any casein which the number cf 
telators becomes reduced after a suit 
is irstituted, I think, it would te a 
wise precaution for the remainder to 
obtain the sanction of the Advocate- 
General for the prosecution of tke suit 
by the remaining relators or tbe jciming 
of an aditional relator, Fer it might 
be inferreá from the authority given by 
the Advocate-General to a certain 


(4) 11 Ind. Cas. 726; 38 B. 168; 13 Bom. L. R. 
583. 
(5) 28 Ind. Cas. 681; 37 ÀA.296; 13 A. L. J. 379. 
(6) 29 Ind. Cas. 298; 38 M. 406; 17 M. L. T. 435; 
28 M. L. J. 535; 17 Bom. L. R. 468; 19 C. W.N. 
641; 2 L. W. 596; (1915) M. W. N. 555; 21 C. L. 
J. 515; 42 L.A. 125 (P. C3. 
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number of persons to sue, that he con- 
sidered it desirable that that particular 
number sbould sue, 

In the present appeal the sanction 
of the Collector (who for the purposes 
of section 92 takes the place of the 
Advocate-General in Karachi) wes not 
obtained priot to the appeal by two out 
of the three relators and the: remaining 
relator was not made a respondent. I 
am, therefore, of opinion that resp ondent 
No.2 rightly contends that the appeal is 
not competent nor properly presented, 
The appeal is, therefore, rejetced with 
costs, 


$. D. Appeal rejected. 
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PATNA HIGH COURT. 
serene FROM APPELLATE DECREE 
No, 1283 OF 1921. 
July 11, . 1923. 

Present :—Justice Sir B. K. Mullick. KT., 
end Justice Sir John Bucknili, KT. 
SHEOPUJAN RAI—PLAINTIFF— . 

APPELLANT | 
VETSUS 
Maharaja Bahaduy KESHO PRASAD 
SINGH, C. I. E., AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Evidence Act (I of 1872), s. 1or— Records of 
Rights, entry n—Presumption— Burden of proof — 
Criminal Procedure Code (Act V of 1898), s. 144, 
order under, whether evidence of possession— Civil 
Procedure Code (Aa V of 1908), O. VI, v. 17 
—Specific Relief Act (I of 1877), s. 42-—Declara- 
tion, sitit. for—Consequential relief— Amendment of 
plaint— Appeal. 

Where the entries in the Record of Rights show 
that the plaintiff is in possession of the land in 
dispute, the defendant cannot, until the Record 
of Rights is rebutted, be heard to say, that the 
burden of proving that he js in possession of the 
land lies on the plaintiff. [p. 348, col. 1.] 

An order under section 144 of the Criminal 
Procedure Code prohibiting a party from entering 
on a piece of land is not necessarily evidence of 
possession of the opposite party. [p 348, col. 2 ] 

Where a plaintiff has framed his suit bona fide 
for a declaration, believing that consequential 

relief is riot open to him, and on objection being 
taken to the frame of the suit the Trial Court holds 


INDIAN GASES; d 


.the sale confirmed on the 13th 


347 


that the suit is. properly, framed, the: Appellate 
Court is justified in allowing the plaintiff to amend 
his plaint and to sue for consequential relief, 
ifitis of opinion, that a suit for a mere declaration 
is not maintáinable. (p. 348, col. 2; p. 349,col. 1.] 
Narayana v. Shankunmi, 15 M. 255 2 M. L. 
J. 29; 5 Ind. Dec. (N. S.) 528, distinguished. 
Deokali Koer v. Kedar Nath, 15 Ind. Cas; 
427; 39 C. 704; 16 C. W. N. 838, relied on. 


Appeal from a decision of the District 
Judge, Shehabed, dated the 11th April 
1021, setting aside tkat of the Subordinate 
Judge, Shahabad, dated the roth Jenuary 
1920. 

Messrs. Lakshmi Narain Singh and Abani 
Bhushan Mukharji, for the Appellant. 

Mr. Nirsu Narain eR, for the Re- 
spondents. 


JUDGMENT: 

Mullick, J.—The plaintiff alleges that 
heand his brother Mosafir were joint owners 
of an occupancy holding which was sold in 
execution of a rent-decree obtained against. 
Mossfir alone by the landlord, the Maha-. 
raja of Dumreon, on the 14th August 
1912. The holding was sold on the i3th 
M:rch 1916, and posssession wes delivered 
to the decree-holder auction-putrcheser on’ 
the 21st January 1917. On the 5th July 
1918, the plaintiff lodged the present suit 
in the Court of the Subordinate Judge of 
Atrah for the following reliefs :— 

(r) That it may be decided that the 
decree passed on the r4th August 1912, 
March 
1916 and delivery of possession made 
tothe defendant No.1 onthe2rst January 
1917 are fraudulent end collusive. The 
defendant No. r neither has nor can ccquire 
any right under such a purchase and the 
decree and the sale are null and void as 
against the plaintiff. They are not and 

cannot be binding upon the plaintiff. 

(3) That besides the above other re- 
liefs which the plaintiffs may be entitled 
to may be granted. 

Oi the issues framed, No. 1 related to the 
question of limitation; No. 2 to the form 
of the suit; No. 3 to the question whether 
sufficent Court-fee had been paid upen 
the pla nt, No, 4 to the question whether 
section 42 of the Specific Relief Act bars 
the su't, and No. 5 to the question, whether 
the decree obtained By defendant No. 1 


' was fraudulent, 


~ 
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p'ra ` 


be afectédy he’also-held*that-the'suit-was 
properly ‘framed“and was one falling "with- 
in the provisions of section 42 of the Specific 
Relief. Act: : 

. In.appeal the. District Judge .hes come 
to a différent conclusion. . He finds that the 
plaintiff was not'in possession and: having 
failéd’to sue for a declaration end conse- 
quential relief, that isto-say, possession, the 
siit"i$ bad under section: 42-of -the Specific 
Relief” Act! Hé.also finds -that- Mosafir, 
the plaintiff's brother the judgment-débtor 
in the rent suit, did not represent the plaint- 
iff in his relations: with.the lendlord. 

The present-second’ appeal has» been 
preférred iby. the, pláintiff-egainst'the-judg- 
ment” of ° the. District" Judge. i 

Now; with regard tò the finding;on the 
question: of ‘possession; it^is contênded by 
the-léartied VZakib'for the respondent that’ 
if cannot” be attócked iù- second- appeal: 
That would hsve:beeén-perféctty -tiwe if the. 
tinding ha d‘not ‘been vittatéd by o miscon- 
ception of the law. of evidence and-an error 
of procedure. The lesrned “Judge, inthe 
first’ place, throws the onus of proving pos- 
sassion : upon. ths pléintiff.. Hé, disregards 
the: Record of! Rights published in April 
1913, Which shows th^t both’Mosafit énd the 
pidintiff “were recorded os ratyats on the. 
lánd^and'until the Record of Rights is. re- 
buttéd tha. déZendant'cnnot be heard 
to say that the onus lies upon the plaintiff. 

Then, in considering.the or:l evidence 
adduced: by thé plaintiff and the. defend- 
ant,.ths learned Judge seems to give special.’ 
prominence tó^thé-ordér for déliVery of’ 
possession. in favour’ of” the. defendant 
landlord; Now; that order was madeegairist' 


‘Mos2fit only, and it'could not'h»ve had. 


the-efféct"of'ejecting. the -pléintit' if he. 
was.in.possession on that” daté, and Tam 
not'quite.certzin from’ the.fofni.in' which 
the-learned ‘Judge has put his judgment 
how-fdrhe has been: influenced by the view 
that’ the delivery of possession in .tliis 
case hid. the efféct of putting. the land* 
loracinckAas: possessión; | -— 
'Thánthelésrüed Judge refers tó an otder 
passed^undér^seetiom 144, Criminal 'Pro- 
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cedure Code;.in: December 1917, that: is 
to-siy, about rr months after possession 
was given to the landlord It-seems that 
there was a. fear ofta ‘breach of the peace 


, anda prohibitory order.was' made against 


Sheopujan end Mosafir restraining them 
from going upon the land. Now, an order 
of this nature is not necessarily evidence 
of ‘possession, Without further. materials 
it is impossible to say that Sheopujen 
was found- to be out-of possession, endif 
he desired to use the order as evidence, 
the‘learned Judge: should- have investigat- 
ed the. circumstances ‘tinder which-it was 
passed. I 

This being so;in my opinion, the: case 
has not been properly tried. 

The learned Judge has also not disposed 
of the question of limitation and if his 
finding as to possession is not meintained, 
then the necessity for deciding the question 
of limitation will also a rise. 

But, instead of sending the appeal to the 
learned Judge for re-hearing, I think, we 
should allow the prayer, which is now 
made for the amendment of the plaint, 
in order that‘it- may’ conform with the 
provisions "of ‘ section” 42 - of the: Specific 
Relief Act. The plaintiff asked simply 
for a declaration onthe footing thet he 
was in possession and ‘that no consequen- 
tic] relief! was aveilatle to him. Tle: 
Subordinate Judge: fotnd- ini his- févour. 
The learned District- Judge in cppeel 
has found against him and the pl«intiff 
now prays thet. ke may: be’ permitted to 
amend the plaint by edding to the third 
relief a prayer in the following: terms: 
“and if the" plaintiff shovld te’found to 
be out: of. possession. the Court' may Le 
pleased::to order delivery of :possession to; 
him." I think, in’ the circumstances of 
this case, the amendment should be allowed © 
and the case ré-tried. 

It is. true that there is acless-of « case 
in-which:the appellate Court will not allow’ 
amendment’ if the’ plaintiff has elected 
tö go to trisl upon the issue. whether the 
frame of the plaintis correct notwithstand-. 
irig the-objection of the defendant that the 
suit: offénds ‘against the provisions ‘of sec- 
tion 42 of the Specific Relief Act and Nara- 
yana v; Shan kunnée-(r) isan“ example of'a 
e is M/255 2M/ T, J 226: 5 Ind. Det Nis.) 
528: j a M 1 


- 


d we ot 
4 à 
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case of this kind. But, on the other hand, 
where a plaintiff has framed his suit bona 
fde believing that consequential relief is 
not open to him and that he is entitled 
to a declaration, I think the Court would 
be justified in allowing him to amend the 
plaint even in appeal;and the cases have 
even gone so faras to permit a plaintiff, 
who is suspected of asking fora declaratory 
decree simply for the purpose of evading 
stamp duty, to amend his plaint at the 
appellate stage in the High Court upon 
iis being shown that consequential relief 
was available and upon his offering 
to pay the necessary Court-fec: 
Deokalt Koer v. Kedar Nath (2). It is 
contended, by the learned Vakil for 
the respondent that Deokalt’s case (2) 
did not require a declaration and 
that the proper prayer should 
hive been one for possession. It is true 
that Sir Lawrence Jenkins, C. J., held 
that it was not a case coming within sec- 
tion 42 ; but the point is that, though the 
plaint was defective, the learned Chief 


Justice allowed an amendment at a very ` 


late stage. Therefore, I do not think 
it is an inflixible rule that no amendment 
can be allowed if the plaintiff has notice 
in the Trial Court-of the defendant's objec- 
tion that the frame of the suit is bad, I 
think, therefore, thatin this case theamend- 
ment sbould be allowed to be made in the 
‘Trial Court and the case should be remanded 
- to that Court for disposal according to law. 
It may be necessary for the defendants 
to file a fresh written statement and for the 
Court to frame additional isstes and to take 
further evidence. The evidence already 
recorded will be evidence in the trial now 
ordered. 

The plaintiff has paid deficit Court-fee 
in this Court on his Memorandum of Appeal. 
He has also paid the deficit Court-fee 
realizable from him in.the Court of the 
: Subordinate Judge on the footing that the 
plaint was one for declaration and conse- 
quential relief, Apparently the Registror 
of the High Court was of opinion that the 
plaint in effect contained a prayer for con- 
sequential relief. If that were so, no 
amendment would be necessary ; but it 
is now admitted: before us, and I think 


s: e 15- Ind; Cas., 4271.39: €; 7045 T8 C. Wi N: 
38; . 


it is established, that the plaint as it stands 
does not contain any prayer for consequen- 
tial relief and that an amendment is neces- 
sary in order to enable the plaintih to.re- 
cover possession. .'Lherefore, the Couzt-ce 
that has been paid should, in my opinion, 
be refunded and we direct that the plzint- 
iff be given a certificate from: this Court 
entitling him to cleim frcm the -Revente 
Authorities a refund in respect.of the sta mp- 
fee paid by him. He will pay the proper 
fee in the Court of the Subordinate, Judge 
after the plaint has:been amended. 

In respect of fee paid on the Memorendt m 
of Appeal in the High’ Court we cannot 
interfere with the decision. of the Taxing 
Officer which is final under section 5 of the 
Indian Gourt-Yees Act. 

The eppeal is decreed and-the cese is 
remanded. In the special circumstances 
of this case the plaintiff will. pay the con- 
testing defendant: his costs in this Court. 

Buckniil, J.— I agree. 

Z. X. Appeal decreed. 
‘Case remanded, 


NAGPUR: JUDICIAL COMMISSIONER’ S 
COURT. 


MISCELLANEOUS CIVIL APPEAL No. 31- B 
OF 1921, 
June 23, 1923. 
Present---Mr, Kotval, A.-J..C., and 
Mr, Prideaux. A. J.C, 

MITSUI BUSSAN KAISHA Lr»., 
AMRAOTI--AUCTION- PURCHASER 
-—~APPELLANT 
VEYSUS 
PADAMRA] AND OTBERS—] UDGMENT- 
DEBTORS RESPONDENTS, 

. Hindu Law—Decree against father—Debis not 
tainted with immorality or illegality—Son’s share 
whether liable to be attached — Father's separate 
property——Buyden of proof=Creditor's powers, to 


. yeach son's. property. 


. A creditor can bring the ancestral estate to sale 
in execution of decree against a Hindu father’ for 
debts-not- tainted- with immorality- or illegality 
aud bind the shares of the sons and standsonss 
{p. 351, cok 2.) 
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280; 39 A. 437; 21 C. W. N. 698; 1 P.L. W. 557; 
SIS À.L.].437.19 Bom. L. R. 498; 26 C. L. J. I; 
33 M. L. T. 14; (1917) M. W. N. 439; 22 M. L.T. 
' 22; 6 I. W. 213; 44 I. A. 126 (P. C) and Chet 
Ram v.Ram Singh, 67 Ind. Cas: 569; 44 A. 368; 
3 P.L. T. 3563; 31. M. L. T. 50;.43 M. L. J. 98; 
I6 L. W. 89; (1922) M. W. N. 455; 4 U. P. L. R. 
(P. C.) 64; (1922) A. I. R. (P. C) 247; 3 P. L. R. 
1922; 24 Bom. L. R. 1231; 27 C. W.N.150; 
49 I. A. 228; 21 A. L. J. 114; 37 C. L. J. 79 (P. C) 
. discussed and distinguished. 

Peda. Venkanna v.. Sreenivasa  Deekshatulw, 43 
Ind. Cas. 225; 41 M. 136; 22 M. L. T. 334; 33 M. 
L. J. 519; 6.L. W. 649; (1918) M. W. N. 55, Sub- 
vamania Aiyar v. Shaw Wallace & Go., 58 Ind. 
Cas. 648; 38 M. L.-J. 402; 12 L. W, 117; 28 M. L. 

T. 107, Hanmant Kashinath v. Ganesh Annajt, 
51 Ind. Cas. 612; 43 B. 612; zr Bom. L. R. 435, 
Madhusudan Das Mohant v. Iswari Deyi Debi, 
6r Ind. Cas. 25; 48 C. 341; 24 C. W. N. 949, 
Kalyan Singh v. Dharam Singh, 68 Ind. Cas. 794; 
20 A. L. J. 721; (1922) A. I. R. (A.) 489, Girdharee 
Lall v. Kantoo Lall, 22 W.R. 56; 1 I.A. 321; 14 B. 
L. R. (P.C) 187; 3 Sar. P. C. J. 380 (P. C.}, 
Suraj Bansi Koer v. Sheo Pershad Singh, 5 C. 148; 
6:1. A. 88; 4 C. L. R. 226; 4 Sar. P. C, J. 1; 3 
` Guth. P. C. J. 589; 2 Shome L. R. 242; 2 Ind. Dec. 
(N. $.) 705 (P. C). ‘Nanomi Babuasin v. Modhun 
Mohun, i3 C. 21; 13 I. A. 1; 10 Ind. Jur. 151; 4 
Sar. P.C. J. 682; 6'Ind. Dec. (N. $.) 5ro (P. C.) 
and Sripat Singh Dugar v. Prodyot 
Tagore, 39 Ind. Cas. 252; 44 C. 524; 32M. L. J. 


133; 15 A. Is J. 147; (1917) M. W. N. 193; 21€ 


W.N.442; 25 C. L. J. 220; 21 M. L. T. 222; 19 
Bom. L. R. 290; 44 I. A. 1 (P. C.), followed. 

In such a case as the, above, in the absence 
‘of an allegation and proof that the father 
has any separate property of his own which 
would suffice to satisfy the decree, the bur- 
den of which lies on the son, the creditor is entitled 
to attach and sell the son's shate in the ancestral 
property. [p. 352; col, 2.1, 

: Peda  Venkanna v. Sreenivasa Deehshatulu, 43 

Ind. Cas. 225; 41 M. 136; 22 M. L. T. 334; 33 M. 
ly. Je 519; 6 L. W. 649;. (1918) M. W. N. 55, dissent- 
ed from. ` Y LIU n 

Appeal from an order of the Additional 


District Judge, Amraoti, dated the 3rd 


~ Mee 


due in respect of obligation.’ aris'ng ` ‘cut 


. family ohe; : From this decree. an ‘appeal 


"o. 2 a 2? 
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` Sahu Ram Chandra v.-Bhup Singh, 39 Ind. Cas.. 


Kumar 


` E928. 

(First Appeal.No. 94-B of 1918) was filed 
on the 18th December 1918. On the oth 
October 1919 this Court set aside the decree 
against Hariram on the ground that there 
was no casefor treating him asa member 
of the firm. Before.the appeal was filed, 
the plaintiff bad attached in execution 


. afield w.th a Ginning and Pressing Factory 


situated therein. Apparently, the jin 
terest of all the members of the joint family 
in tbe property was attached. After an 
objection filed on behalf of Ramjiwan, 
newly born son of Padamraj, was investi- 
gated into and rejected, the property 
was sold on the r6th June I9ri9 
and purchased by the appellant Messrs. 
Mitsui Bussan Kaisna, Limited, The 5th 
July x9r9 was fixed for confirmation. 
of the sale, The major judgment-debters 
appled, however, for setting as‘de tke 
sale, This application was rejected cn 
the rith October rg1g. On the 27th Oc- 
tober rọrọ Hariram who was disckareed 
in appeal from liability under the decree 
applied to have his share released {rom 
attachment and sale. ‘This appl cation was 
rejected and the sale was confirmed on 
the 31st January 1920. Hariram appealed ` 
to this Court (First Appeal No. 5- B of 1920). 
This Court confirmed the: sale to the extent 
of the shares of Padamraj and Dkaram- 
Chand and remanded the case for further 
trial with advertence to the following 
rematks:— 

“In his application of the 27th October 
10919 the only reference tg the appellant's 
tite toa sharein the property sold is where 
he says that the property was sold asbe' no 
property of defendants Nos. 1,2 anda.” His 
Pleader is unable to point out to us any 
part of the record where he alleges that 
he owns a share in the property sold or 
that the respondents have admitted that 


hehasany share, On this pcint, however, 


plead.ngs must be taken. The respondent 
will be at liberty to raise such pleas of 
law and fact as may beayailabe tc them, 
with regard t) thezieht of the decree-hol der 
to execute the appellate decree avainst - 
the present appellant’s share, if any." 


2. In the lower Court one of the pleas 


‘of the auction-putchaset was that. des. 


ite his discharge {rom liability under 


‘the decree Hariram’s share - was' liable 
8 
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to be sold in execution of the decree against 
his father on account of : is picus oblga- 
tionto discharge his father’s dekts not 
tainted with illegality or immorality. 

3. Tne lower Court has now found 
that Hariram owns a shateintie property 
and that that share is, on account of his 
Plots obligation to discharge his father’s 
debts, liable to be attached and sold in 
execution of the decree but that this can- 
not be done until it is proved that the 
assets. of the father are insufficient to 
disc arge the decretal debt and that there 
is no allegation to this effect, It has set 
aside the sale to the extent of Hariram's 
Share. Tne  auction-purchaser appeals 
from the order, 

4. 'Paepleareferredto in paragraph No. 
above is repeated in this Court. ‘The 
respondent contends that, in view of Sahu 
Ram Chandra v. Bhup Singh (1) and Chet 
Ram v. Ram Singh (2), it must be he'd 
that the d:ctrine of pious obligation can- 
not be invoked in this case where tke 
father is alive. The appe‘lant relies upon 
the principle accepted in a current of rul- 
ings of the Indian High Courts of which 
the latest ate,— Peda Venkanna v. Sreeni- 
vasa Deekshaiulu (3), Subramania Aiyar 
v Shaw Wallace & Co. (4), Hanmant Kashi- 
nath v., Ganesh Annaji (5), Madhusudan 
Das Mohani v. Iswari Deyt Debi (6) and 
Kalyan Singh v. Dharam Singh (7) based 
upon the decisions of the Privy Council 


2 


ant 


(1) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N: 
698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. .L,, 
J. 133M. L 


(2) 67 Ind. Cas. 569; 44 A. 368; 3 P. L. T. 363; 
M. L. T. 50; 43 M. L. J. 98; 16 L.W., 89; (1922) 
W. N. 455;4 U. P. L. R. (P. C) 64; (1922) 
R. (P. C) 247; 3 P. L. R. T922; 24 
L. R. 1231; 27 C. W. N. 150; 49 I. A. 228; 
2r A L: Jetta, 37 C- E. 7.79 (E... 
(3) 43 Ind. Cas. 225; 41 M. 136; 22 M. L. T; 
334; 33 M. L. T. 519; 6 L. W. 649; (1918) M. W. 


. 585. 

(4) 58 Ind. Cas. 648; 38 M, L. J. 402; 12 In 
W. 117; 28 M. L. T. 107. 
. Cas. 612; 43 B. 612; 21 Bom, L. 


. 435. 

(6) 6r Ind. Cas. 25; 48 C. 341; 24 C. W. N. 949. 

(7 68 Ind. Cas. 794; 20 A. I, J. 721; (1922) ` 
A; IR. (AJ) 489. 
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in Girdharee Lall v, Kantoo. Lall(8), Suraj 
Bansi Koer v. Sheo  Pershad Singh (y), 
Nanomi Babuasın v. Modhun Mohun (xo) 
and Sripat Singh Dugar v. Prodyot Kumar 
Tagore (11),ti.at the cred.tor can bring the 
ancestral estate to <ale in executien cf 
decree: against the father for debts not 
tainted with immorality or illegaity and 
bind theshares of thesons and grandsons. 

5. The question is, “Do the decisicns 
in Sahu Ram Chandra v. Bhup Singh 
(1) and Chet Ram v. Ram Singh (2) invcive 
tbe overrü ing of the principle contended 
for by the appellant." This principle de- 
rives its authority from the decisicns of 
the Privy Council itself and, befcre tte 
contention that it has been disapproved 
in any other pronouncement of the same 
tribunal can be upheld, it must be guite 
clear from the pronouncement itce'f tt at 
it was disapproved. In cur opinion there 
two decisions do not indicate that their 
Lordships of the Privy Council intended 
to disturb tke above named principle 
ot overiule the decisions on which 
itis based. In Saku Ram Chandra v, 
Bhup Singh (x) tk eir Lordships at pag e 448 * 
say :— 

"In the present case the question arises 
clear from all complications, A mortgage 
has been granted for 200 rupees advanced 
at the time and on the faith of it, This 
debt was not for the benefit of the estate, 
it was purely a debt of the father, 
It is boldly contended that the mortgage 
did from its date properly  hypothecate 
the entirety of the joint family estate, 
anditis saidthat the transaction sub- 
stantially is that the fathergot the 2oo 
rupees into his hands, and that when he 
granted the mortgage he was accordingly 
an ‘antecedent debtor' Their Lordships 


(8 22W.R. 56,1 LA. 321; I4 B, L.R, (P. C) 
187; 3 Sar. P. C. J. 380 (P. C). 

(9) 5 C. 148; 6 I, A. 88; 4 C. L. R. 226; 4 Sar. 
P.C, J. x; 3 Suth. P. C. J. 589; 2 Shome L.R.242; 
2 Ind. n 8.) 705 (P. C). 

(ro) 13 €. 21; 13 I. A. x; 1o Ind, Jur. 151 
4 Sar. P. C. J. 682; 6 Iud, Dec. (N. S.) 510 (P. C). 

(11) 39 Ind. Cas. 252; 44 C. 524; 32 M. L. J. 
133; 15 A. L. J. 147; goa M. W. N. 193: 2r C, 
W. N. 442; 25 C. L. J. 220; 21 M. L. T. 222; 19 
Bom. IL. R. 290; 44 I. A. 1 (P. C). , 


# Page of 39 A. [Ed] 
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‘sareof opinion that the contention cannot 
be upheld: ' 

“The importance of the. case being {ree 
from vcomplications is this: that except 
„under -the mortgage all other remedies 
Tavelong.ago disappeared; andthe appel 
lants-rear it up and caim under it now, 
‘there being. no rightin them to invoke the 
docttine: of -the pious obligation to dis- 
chargethe debtincurred by Bhup Singh, 


because. that debt, as’ such, cannot "hes 


_successtully sued for. Accordingly, un- 
^ Jessthe mortgage validly affects the joint 
famiy estate, the appellants .must “fail. 
-In the view taken by the Board the mort- 
-gage was not granted in respect of an ante- 
-cedent debt, and was invalid." 

‘Again in Chet Ram v. Ram Singh (2) 
-it.is .satd:— 

. “This. case is singuíariy clear becauce 
e is not.affected by other considerations 
“such as the property. having been public- 
‘ly sold; there are no rights of execution- 
creditors or auction-purchasers to be cele 
sidered.” 

Further, it may be noted that in Sahu 
i Ram Chandra’ s case (1) their Lordships cited 


with approval the passage from Nanomi - 


.Babuasim. v. Modhun. Mohun. (1o), | where 
it. is: stated that. the sons cannot set up 
“their tights, against the remedies of the 
; creditors for debts.not tainted with im- 
morality 
6. “Weha e pointed.out that the whole 
ofthe joint property, including the sons in- 
‘terest .was attached. The fact. that the 
saie.was:not confirmed makes no difference 
:to the .creditor's right :.or .to 
:Sons 
- Immidti Manaka Ramaya 


attached. and ‘brought: to: salenaniy after 

the assets of the father prove tusufficient 
to disckarge the decretal idebt, } the-iouly 
authority: for it is the ‘decision òf Kimara - 
&wami Sastriar,.J., in Peda 'Venkanna v. 
Sreenivasa Deekshatulu (3). . The respondent 
had raised no plea. on the.point mor was 
thepointarguedon hisbekalf. inthis Court. 


There ig nothing. ou: the: reccrid to sug gest 


that the father ‘had-any. property cófidis 
own ‘andthat such separate property. wou! d 
have sufficed to satisfy: the :decree, Asesuin- 


‘ing that the -rulevis as: enunciated iby 


KumaraswamiSastriar, Jo the creditor when 


heattached the son’s share musth e'desmed 


to have alleged that the fathen was. unable 
to satisfy the decree out .of chis `- self- 


. acquired property and-we think it. “was, for 


the 
‘liability: see Minakshi Nayudu Ar 
Goundam (12) ` 


and Sripat Singh Dugar v. a Kumar 


, Tagore, (11). 


We, therefore, hold that the interest: 


sof- Hariram im the joint family: property 
was liable tobe attached and sotd in. exe- 
.cütion of Radhakisan: Gopikisan’s - decree 


against Padamraj, : : the father .of Maur. 


HERD. - 
TR. 
lower: Court: that. the son's 


^ 


share. can be 


(12) 12 M; 142: 16 IA; X; ‘5 Sat. P. C- i 
13 Ind, Jur. 9; 4 Ind. Dec; (x; $.)448 (P 2:6). 


‘As regards the point raised by: tbe 


* 


271 | 


the son to allege and:prove: that. there. 


was separate: property: Which vwauid: kave 
proved sufficient to satisfy 
, Sbereis no such allegation. or. proof, 


“thé: decree, 


9. We, therefore, allow ithe . appeal 
and reversing the order-ofi the Jower : Court 
hold that? Hariram’s .share ‘is liable itc 
be soldinexecuticn: of the. decree in ques- 
tion, The respondent -Harizam ‘will pay 
theappellant’s „costs throughout. 


ET o Appealiatlowed, 
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In re REFERENCE UNDER R, 1, 0. 46 C.P.C, PREMJI MULJI V, TARACHAND THAWERDAS, 


CALCUTTA HIGH COURT. 
CIVIL REFERENCE NO. I OF 1918, 
Match23, 1918. 
Preseni:—Mr. Justice Richardson and 
Mr. Justice Walmsley. 
In the matter of REFERENCE 
UNDER RULE r ORDER 46, C. P.C. 

Civil Procedure Code ( Act V of 1908), O. X V I, 
YY. 2, 3, 4-—Whiinesses, expenses of—Government 
servants, -whether entitled to salary-—M unicipal 
and other employees, position of. 

Where no deduction is made by Government 
from the salaries of its servants cited as witnesses 
in Civil Courts for the time spent in attending 
the Courts, sich servants are not entitled to in- 
clude their salary for that period of time in the 
expenses to which they are entitled, 

The question whether persons in Municipal and 
private service are entitled to their salaries as part 
of their expenses when attending to give evidence 
in a Civil Court depends on the provisions of rules 
2, 3 and 4 of O. XVI of the Civil Procedure Code 
and on the rules made by the High Court 
under clause (3) of rule 2 of the Order. 


Civil Reference made by the Munsif, 
Chittagong, under r. r, O. XLVI of the 
Code of Civil Procedure. 

Babu Ram Charan 
Government. 


JUDGMENT.—This is a Reference by the 
Mansif of Chittagong under r.r, O. XLVI, 
Civil Procedure Code, on the question whe- 
ther Government servants and the persons 
in Municipal or private service cited as 
witnesses In civil suits are entitled, as part 
of their expenses, to the payment of the 
silery which they would earn in their 
ordinary employments for the time which 
they spend in attending Court. As stated 
by the learned Munsif at the end of his 
letter the two questions for the decision 
to this Court are ;—first, whether any 
salary is payable toa Government servant 
when sttmmoned to attend before a Civil 
Court asa witness? and the second, whether 
salary is payable to the servants of other 
employers when claimed by them ? 

As to these questions, we heard the 
learned Government Pleader and gave 
him an opportunity to make enquiry 
into the existing Government riles on 
the subject and their legal justification, 
Having made enquiry, the learned Go- 
vernment Pleader isin a position toin- 
fofm us that the Circular and letter to 
which the Munsif refers—the Bengal Go- 
vernment Cireular' No, 6 J, D, dated the 


23 


for the 


Miira, 


11th September 1885, and the letter ad- 
dressed by the Government of Bengal 
to the District Judge of Rangpvr, dated 
the 18th October 1882, may now be re- 
garded as obsolete. We understand that, 
under existing arrangements, no deduction 
is made from the salaries of Government 
servants citedas witnesses. 'lhey are paid 
their saleries in full in the ordinary course 
andarenot entitled to compensation for loss 
of time. The answer to the first question 
propounded is, therefore, in the negative, 
As to the servants of Municipal bodies 
and private employers, the learned Munsif 
is rightin supposing the question depends 
on the provisions of rr. 2, 3 and 4 of the 
Civil Procedure Code end on the rules 
mide by the High Court under clause (3) 
of r.2. We hive not had the advantage 
of hearing arguments upon thot question, 
but, os at present advised, we are of opinion 
that the learned Munsif was right in decid- 
ing as he did, and the claims for com- 
pensition made by the witnesses in the 
case before him were inadmissible. As 
the question may otherwise come be- 
fore the Court either judicially or adminis- 
tritively, we prefer, on the present oc- 
casion, tosay no more in answer to the 
Munsif's second question. 
Z, E. Reference answered. 


SIND JUDICIAL COMMISSIONER'S 
COUR 


ORIGINAL Civi SUIT NO. 261 OF 1922. 
July 27, 1923. 
Present:— Mr. Rupchand Bilaram, A. J. C. 

FIRM OF PREMJI MUTLJi— PLAINTIFFS 

YEN SUS 
FIRM Or TARACHAND THAWERDAS~ 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), s. 20 (c) 
—Cause of action—Place of contract — Agent to 
buy goods—Price of goods, place of payment of— 
Damage for agent's negligence, where to be paid. ' 

The place where an offer made by telegram is 
accepted, is the place where the contract is made. 

p. 355, cols. 1 & 2.] 

Ramisetti Subbiah v. Katha Venkalasawiry, 27 
M. 355 atp. 359, Baroda Parshad Bose ve Peare 
Lal, x Ind. Cas. 77; 6 A. L. J. 213 and Firm of 
Vishinji Goverdhandass & Co. v. Firm of Jasraj 
Girdharilal, 50 Ind. Cas. 146; 12 S. L. R. 93 at 
p. 98, relied upon, 
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Quotation cards are mereinvitations for offers. 
[p. 335, col. 2;] 

Thanawala v. Shazada Basudeo Singh, 1 Ind, 
Cas. 325; 12 O. C. 17, relied upon, 

The case of an agent is different from that of 
a bond-debtot and also from that of a purchaser, 
aud by implication, an agent is not bound to find 
out his principal and pay him the amount due as 
damages for negligence on the agent’s part. 
[p. 356, col. x.] 

Firm of Vishinji  Goverdhandass & Co. v. 

Firm of Jasraj; Girdharilal, 50 Ind. Cas. 146; 
I2 S. L. R. 93 at p. 98, followed. - 
' Where an ordinary agent is instructed not to 
sell but to buy goods and forward them to his 
principal, the amount which is payable to enable 
him to purchase goods is not, in the absence of 
an agreement to the contrary, payable at the place 
where the principal resides. Noris the amount 
claimed by the principal from such agent by way 
of damages for neglect in purchasing goods payable 
at the place where the principal resides, [p. 357, 
cols. 1 & 2] 

Obiter.—1t a contractis to be performed or its 
performance is completed within the jurisdiction 
of theSind Judicial Commissioner's Court, orin per- 
formance of the contract any moneyis payable at 
Karachi, a suit for recovery of damages for 
breach of such contract can be filed in Karachi 
even if the breach takes place outside Karachi. 
[p. 357, col.2; p. 358; col. 1.] 

Wilson vw. Voikart Bros., 27 Ind. Cas. 129; 
8 S. L. R. 107, Penny v. Atrauss '& Co. Ld. 
64 Ind. Cas. 674; 15 S. L. R, 74; (1922) A. I. R. 
(S. 32 and Johnson v. Taylor Brothers & Cos, 
(1920) A. C. 144; 89 L. J. K. B. 227; 122 L. T. 130; 

25 Com. Cas. 69; 04 8.]. 82 36 T. LI. R 62, 
relied upon. 
m b Kundanmal Dayaram, for the Plaint- 
Ms. i4 
Mr. Kalumal Pahluma!,torthedefenda nts, 


JUDGMENT.—The plaintiffs are mer- 
chants carrying on business at Karachi 
and the defendants are commission agents 
cairying On business at Nawabgunj in 
the United Provinces. ‘he plaintiffs have 
filed this suitforrendition of accounts and 
hive valued the suit for purposeso taking 
the accounts at Rs. 300-0-0 and have paid 
a ‘nominal fee of Rs. 22-8-o only. The de- 
lendants have,in their turn, instituted a 
suit at the place where they carry on busi- 
ness for recovery of Rs. 5,995-4-6 alleged to 
be dae on the commission agency account, 
their suit, having been instituted a few 
diyslater, has not yet been proceeded with, 

The defendants demur to the jurisdiction 
of this Court and the issue of jurisdiction 
has been heard as a preliminary issue. 

' There is very little disputeabout thefacts 
so faras they are necessary for the present 
inquiry. 


‘value of the 


In 1919-20, a representative of the plaint- 
iffs requested the defendants at Nawabgunj 
to act asthe commission agents of the plaint- 
is. At that time, the defendants for- 
warded to Karachi certain gocds in 
compliance with the order of the 
plaintiffs and drew a Aundi for part 
goods. They negotiat- 
ed the kundi at Nawabgunj, debiting to 
the plaintiffs the ‘‘wataco” discount paid 
by them in respect of the kundi. The 
plaintiffs paid the amount of the kundi aet 
Karachi to the holder in due course and 
remitted the balance of the amount dte 
on the account to the defendants (Tara- 
chand Exhibit 8, 1. 70.75 85-90 and 50-55). 
No further order was placed with the de- 
fendants for several months. On 14th 
of July 1921, the plaintiffs sent a telegr. m 
Exhibit 5-1 to the defendants «t Naweb- 
gunj requesting them to purchase 500 bags 
rape seed and to despatch the goods to 
Messrs. Louis Dreyfus and Co., Karachi, 
and followed up this telegram by a con- 
firmatorv letter Exhibit ro. OniuGth July 
1921 the plaintiffs sent cnother telegre m 
for purchase of 500 bags more, and on 
subsequent dates sent certain instructions 
as to the price and as to their despatch 
Exhibits 5/2 to 5/5. In consequence of 
the instructions contained in the telegrams 
the defendants purchased at Nawabgunj 
goo bags cf rape seed out of the 1000 bags 
ordered for. Itappears that the plaint- 
iffs asked the defendants to clear the gc ods 
before despatch but the defendants 
declined to undertake the risk and by their 
letter, Exhibit 11, dated 11th Assco 1978, 
the plaintifis authorized the defendants to 
forward the goods without cleaning them, 
The defendants forwarded the gocds tc 
Karachi as ordered and drew four hundis 
of the aggregate sum of Rs. 21,000-0-0 
payable by the plaintifis at Karachi and 
negotiated the undis at Nawabgunj or at 
Cawnpore. The plaintiffs honoured two 
of the hundts , and subsequently declined 
to honour the other two hundts intimeting 
to the defendants by a telegram, dated 22nd 


' August 1921 thet the goods were “Gilbilla” 


or damaged and contained 15 per cent. dirt 
(Exhibit 5-7.) 

As the plaintiffs declined to pay the 
balance of the amount due by them for the 
value of the goods; Tarachand, defendant, 


S^ 
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came down to Karachi to remonstrate 
with the plaintiffs with the result that 
both parties referred the disputes to the 
arbitration of two Indian merchants of 
Karichi. The arbitrators did not, however, 
make their award and Tarachand left 
Karachi for the purpose of instituting a 
suit at Nawabgunj while the plaintiffs 
forestalled him by filing the present suit. 

Though the present suit, as framed, is 
for an account, the cause cf complaint is, 
however contained in paragraph No. 4 of the 
plaint wherein the plaintiffs aver that, ''tbe 
defendants acted contrary to the instruc- 
tions given to them and made purchases 
of the goods ordered for and by their un- 
authorised acts have put the plaintiffs 
to heavy losses and are thereby liable to 
pay damages." 


The suit, though it purports to be for an 
account, is one brought really under section 
212 of the Indian Contract Actfor compen- 
sition which the agent is bound to make to 
his principal “in respect of the direct conse- 
quences of his own neglect or want of skill 
or misconduct.” 

‘The neglect or want of skill or misconduct, 
if any, on the part of the defendants took 
place at Nawabgunj. Plaintiffs assert in 
piragraph No.2 of their plaint that this 
Court has jurisdiction as (4) the contract of 
agency was made at Karachi; (b) that the 
accounts in respect of the business had to 
be settled at Karachi, and (c) that the 
payments in respect of the business were 
to be made at Karachi. 


The plaintifis have, however, failed to 
show that the contract of agency was made 
at Kirachi or thit the accounts were to be 
sattled or pxyments were to be made 
at Karachi. 

If the transactions in suit are treated 
as a continuation of the prior dealing of 
rgrg-20 the contract of agency was made 
at Nawabzunj when the representative 
of the plaintifis requested the defendants 
to act as agents. If,on the other hand, the 
transactions in suit are treated as separate 
it wisthe plaintifis, who, by their telegrams 
Exhibits 5-1 and 5-2, made the offers which 
were accepted by the defendants at Nawab- 
gitaj. The contract must, therefore, be 
deemed to have been madeat Nawabgunj. 
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Kamtsetit Subbiah v. Katha Venkatasawmy 
(1); Baroda Parshad Bose v. Peare Lal (2) 
and Firm of Vishinji Goverdhandass & Co. 
v. Firm of Jasraj Girdharilal (3). 

A vague ettempt' was made on behalf 
of the plaintiffs to show that the defendants 
were in the habit of sending post-cards 
containing ‘quotations of the market rates 
prevailing at Nawabgunj, end that the 
telegrams, Exhibits 5-1 and 5-2, were an 
acceptance of the offers contained in the 
quotation cards. The quotation cards were, 
however, not filed nor relied on at the 
time of the settlement of issues. Dharsi, 
plaintiff, ExhibitNo. 4, statedin his evidence 
that he could not produce them (1.55) that 
several up country commission agents send 
quotations cards to their constituents in 
order to post them up with the prevailing 
market rates, thet he himself had received 
several such trom other commission agents, 
and that their firm did not preserve the 
ctrds (150-75). It is not proved that 
the defendants did send quotations cards 
to the plaintiffs priorto Exhibit 5-1. Por- 
thermore, it can hardly be contended that 
such cards contain an offer or that busi- 
ness can be put through at the rates contain- 
ed therein. In Thanawala v. Shahzada 
Basudeo Singh (4) even the sending 
of a catalogue of prices of goods issued 
by a shop-keeper was held not to contain 
offers but only an invitation for offers. 

The allegation that the accounts were 
to be settled at Karachi has no substance 
whatever. There is nothing in the corres« 
pondence to show that the accounts were 
to be settled at Karachi. The only reason 
assigned by Dharsi, plaintiff, Exhibit No. 
4'1-25, for this assertion is, that the defend- 
ant’s representative caine to Karachi to settle 
the accounts. ‘I'he defendant's representa - 
tive, however, came to Karachi only alter 
the disputes and to expedite payment. 

It wasliustly contended that money was 
piyeble at Karechi as (a) Aundis drawn 
by the defendantswere payable at Karachi; 
(b) that no place for payment being fixed 
under the contract it was optional for the 


(1) 27 M. 355 at p. 359 

(2) 1 Ind. Cas. 77; 6 A. L. J. 213. 

3) 50 Ind. Cas. 146; 12 8. L. R. 93 at p. 98i 
n 1 Ind. Cas. 325; 12 O, C. 17. 
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plaintiffs to fix the place for payment and 
that as the plaintiffs claimed to be the 
creditors, the amount was payable at the 
places. where the creditors lived. 

The defendants were the commission 
ageats for purchase of goods. It was, 
therefote,forthe plaintiffs to put the defend- 
ants in funds and to remit the monev to 
Nawabgunj to enable the plaintiffs to 
buy the stuff. If, however, the defendants 
spent their own money for the purchase 
of the goods and adopted the easy and the 
usual course of reimbursing themselves 
by negotiating hundis inthe Bazar and de- 
biting the cost of such remittance from 
Karachi to Nawabgunj to the plaintifis, 
it can hardly be said that the payments 
were impliedly to be made at Karachi and 
not at Nawabgunj. In an exhaustive and 
able judgment in Farm of Vishinji Gover- 
dhandass & Co. v. Firm of Jasraj Gir- 
dhari Lal (3) where the facts were similar 
to the present case, Crouch, A. J. C, our 
former Commercial Judge, has pointed cut 
that the case of an agent is different from 
that of a bond-debtor and also from that 
of a purchaser, and that by implication, 
an agentis not bound to find out his princi- 
paland pay him the amount due as damages 
for negligence on the agent’s part. I con- 
curin the main with the remarks of Crouch, 
A.J.C, The learned Pleaderfor the plaint- 


iff; had, however, l.id great stress on the’ 


ruling reported as Motilal v. Surajmal (5); 
H anandas Thakurdas v. Devishah Din Dayal 
(6) and Shamsuddin v. Alidina, First 
Appeal No. 21 of x9r5 of this Court. 
None of the ru'ings have any bearing to 
the facts of the present case. In Motilal 
v. Surajmal (5) the defendants had agreed 
to actas del credere agents for the pliantiffs 
for the purchase and :ale of cotton. NO 
cotton was taken delivery of or railed to 
Bombay and the suit was admittedly for 
recovery of the amount due by the 
defendants as a result of the transac- 
tions of sale and purchase. The 
amount was admittedly due in terms of 
the contract, the defence being that the suit 
was premature, Tayabji, J., held in the 
correspondence asafact that the payment 


(5) 30 B. 167 at p. 1713 6 Bom. I, R, 1038. 
(6) 19 nd. Cas, 433] 6 S. L, R: 181; 


was to be made at Bombay. The discus" - 


sionas to place where the money was pay 
able by implication was mcre oTiess obiter. 
In M oiilal's case (5) Tayabji, J., no doubt 
further held that the agent in that case, 
being in the capacity of a deLtor, it wes 
his duty to make the payment wLere: 
the creditor Wasand referred to the ruling’ 
in Robey v. Snaefell Mining Co. (7). In 
Rotey’s case (7) machinery had been ordered 
of a firmin Lincoln to be delivered and erect- 
ed in Isle of Man; it was held that it must- 
be taken to be a part of the contract that. 
the payment of the price should. bein Eng- 
land. It is to be observed that the 
conttact wes made in Englerd and the 
mcchinery was made in England —thcugh 
delivered at the Isle of Man. Mrtilal’s 
casc (3) was, however, advetsely commented 
upon by Batty, J., in Kedaimal v. 
Surajmal (8) and it was pointed cut thet 
the liability which an agent (in that cese 
a pukka adatia) undertakes can hardly te 
classed with that of an ordinary Luvet 
and seller's Lond to find out his creditor 
at the place of bis Lusiness. 

Though the judgment of Batty, J. was: 
in its turn reversed in appeal by a Bench 
consisting of Mr. Justice Chandavakar 
and Mr. Justice Batchelor, reported as 
Kedarmal v. Surajmal (9), on the effect 
of the evidence of special custom which 
had been set up by the plaintiffs and accord- 
ing to which it was contended that 
the place of payment by the pukna adatía 
was the place where the constiutent resided 
unless the constituent had deliberately 
chosen to fix another place by express 
direction : the criticism of Batty, J., as 
to the obligation of anagent to find’ 
out this principal holds good. In Heman- 
das Thakurdas v. Devishah Din Dayat (6) the 
up-country agent had expressly undertaken 
to make payment in the words. “I will, 
therefore, file a suit on your account...... 
The money which will be realised will be 
paid to you. I will file a suit within 
one month. IfI donot do so,I will pay you 
the money at the market rate,” A Bench 
of this Court held on the construction 


Q (1888) 20 Q. B. D. 152; 57 I. J. Q. B. 134 
36 W. R. 224, 


9), 10 Bom, L. R. 230} 33 B. 364: 
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of the agreement that the agreement was 
one to be performed without app! caticn 
and that as it fixed no place or time for its 
performance it was open to tke p'a^ntiff 
to fix his own pace of res'dence as tke 
place of performance. Tre Appellate 
Judges d d not proceed on the ground ikat 
it wasthe duty cf the ag ent to find his princi- 
pal and pay him where he was, The suit 
was forrecovery of theamount due under 
the agreement, 

Tne decision in Shamasuddin v, Alidina, 
First Appeal No. 21 of 1975, also turned 
onthefind'ng of facttLat there was an acree- 
ment between the parties to submit account 
sales to the p'a ntifs at Karacni and to 
rent the sa‘e-proceeds to the pla‘ntifts 
at Karachi, It was not bated on anv ru'e 
or inference of Jaw that tbe debte must 
find bis cred tor or trat wiere the place 
of performance is not fixed, it isfcr tre 
creditor to fix a reasonable pace for 
performance, The Karacri princ'yal lad 
been in the habit «uf sending gocd; ta his 
up-country agent for sale up-country with- 
oul receiving any advance in respect of tle 
good; consgned on commissicn sale and 
received payment of the sa’e-preceeds 
ony after tŁegocd; lad been sold. He 
sued fur the va'ue of thegood; cent, and 
nt properly accounted for, Tre whole 
care bad been beard on tke merits and 
decided by ite lewer C urt again t tle 
de'endants, The Appelate Curt —a'so 
refu ed to in'er'ere wib tle find n5s in 
view of the provisicns of secticn 21, Qvi] 
Procedure Code. 

Taeru ing of Crouch, A.J. C., in Firm of 
Vishinji Goverdhandass & Co. v. Firm of 
Jasraj Girdharilal (3) was referred to Ly 
‘Raymond, A. J. C., in his judgment and 
diitn;uishedas not applying tre facts of 
Shamsuddin s case, —— 

'hou3h in the part cular c rcumstances 
of the cases cited on beha'f of the pla‘ntift 
the amount claimed by the principal in 
those case; may have been expressly or 
-imp'iedly payable at the places wi ere tie 
suits were int tuted, it cannot Le sa‘d 
that wl ere an ordinary agent is instructed 
not to sel butto buy goods and forwaid 
them to his principal. the amount which 
is payable to enable him to purckaregcods 
in the absence of any agreement tc tle 
contrary is payable at the place where 


the principal resides. Ner can it be urged 
that where the amount c'aimed by the 
principal from such agent is by way <f 
damages for neglect in purchasing gourds 
and whichis disputed can be sa'd tote 
payable at the place where the principal 
resides, 

In the absence of any express or implied 
agreement show-ng that money was pay- 
able at Karachi, ithe fact thatthe defend. 
ants reimbursed themse'ves by negot'atin g 
hundis up-country and debiting tke p'a/ ntif's 
with the amcunt pa das d'scount is, in tke 
precent circumstances of tle cace, a 
mater a! p'ece of ev dence to hold t1 at the 
money was not payable at Karacni but 
up-country, though such evidence may nct 
be sufficient to rebut any evidence cf an 
express agreement cr of a custom cf tle 
trade requiring anagent to pay money at 
any part cular place as su geted in 
Kedarmal v. Surajmal (9) and n Shamsud- 
din v. Alidina, First Appeal Nc. 2r cf 
1915. 

I hold that, under the contract, me ney 
was n,tpavableto the p'a ntifís at Katacti, 


The pa ntiffs’ cate, therefcre, fa'ls. 


Ttbaibeenursed nbel afcf the de‘enc- 
ants that, even if the cuntract wan made 
at Karacii or trat theacevunts ladtule 
settled at Karachi cr that mney in per- 
formance of the contract was tavab'e at 
Karachi, the present suit is'n tle nature 
of dama; e: forana le; edbreach cf cc n'ract 
and n,t fur the recovery of an amcunt 
payab'e in performance of tke contract 
and that even if money was pyayab!e 
in performance of thecontract at Karaclu 
such damages are not  payab'e in 
períamance of the contract but `n re:- 
pect of the breach there f and this Ccurt 
has no jurid ction. Re"anceis p'aced «n 
Kamisettt v. Katha Venkatasaumy (1). It 
is not necexary to dec'de this que tin in 
view of tke fact that tle p'a'ntiffs taxe 
faled to prove ther contentions, 

I may, however, observe t at, notw ti- 
standing some of tre dec'sicns of otter 
High Courts to tre contrary, this Court 
has led that if the contract was to ke 
performed or its performance ccmp'eted 
witbin the jurisdicticn of this Curt, cr it, 
in performance of tre contract, any mcney 
was payab'e here, a ru t fer recovery cf 
damages forbreach of such contract cou!d 
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be filed here notwithstanding the fact that 
the breach of contract tock pace cuts.de 
Karachi. Fortes, Forbes Campbell &, Co., 
v. Chelavam (xo); Mayamal Bishindas v. 
Sonday Patrick & Co. (xx); Wilson v. 
Volkart Bros. (x2) ; and Penny v. Atrauss 
--& Co. Lid., (x3) confirmed in revision:n 
Judicial Miscellaneous No. 6 ofi920. In 
Penny v. Atrauss & Co. Lid, (x3) Kemp, 
A. J. Q., struck, a d'scordant note in 
view of the rulino in Johnson v. Taylor Bro- 
thers & Co. (x4)which turned on tne pecu- 
liar words of the old clause (e) of O. 
XI, r. I, Rules of the Supreme Cort 
which has subsequently been amended, 
but the Bench ‘of this Court red 
that the ruling in Jo'^nson's case (14) 
had noapplication to the provisions of tec- 
-tion 20, Civil Procedure Code, which give 
a right ofaction where a part of the cawe 
of action arises being much wider. © 


I hold that this Court has no jurisdiction 
to entertain the suit and order the p'a'nt . 


to be returned for being presented inire 
proper Court, and that the p'aintifis do 
bearthecosts ofthe suit upto date. 

S. D. Plaint returned. 

(ro) 1 Ind. Cas. 938; 3 5. L. R. 8. 
. (rr) 12 Ind. Cas. 662; 5 S. L. R. 97. 

(12) 27 Ind. Cas. 129; 8 S. L. R. 107. 

(13) 64 Ind. Cas. 674; 15 S. L. R. 74; (1922) A. 
I. R. (8.) 32. 

(14) (1920) A. C. 144; 89 L. J. K.-B. 227; 122 
L. T. 130; 25 Com. Cas. 69; 64 S. J. 82; 36 T. L. R. 
62. 
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l CALCUTTA HIGH COURT. 

Civi, RULES NOS. 629 AND €65 OF 1922. 
March 13, 1923. 
Present, — Mr. Justice Panton, 
RADHA BENODE MONDAL— 
PETITIONER 
VEVSUS 
NITAI CHAND SANT AND OTHERS— 
OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), s. 170 
(3) —Landlord and tenant—Rent — decree— Sale 


of non-transferable occupancy holding—M origagea 
of holding, whether entitled to make deposit. | 


INDIAN CASES, ws 
RADHA BENODE MONDAL V. NITAI CHAND SANT; | | 


x 


| [1023 


_A mortgagee of a non-transferable occupancy 

holding is not entitled to make a deposit under 

Section 170 (3) of the Bengal Tenancy Act, to pre- 

vent a sale of the holding in execution of a rent- 

decree obtained by the landlord. .[p. 359, col. 1.) 
Case-law discussed. 


- Civil Rrles against the o ders cf tke 
Munsif, Second Court, Alper. 
abus Sarai Chandra. Roy Chcwdluzy, 

Atul Chandra Gutta and Redhica Ranjan 
Guha (for Baku Nirmal Chandra Chatterjee), 
for the Petitioner. 

Babu Haradhone Chatterjee, for the Oppo- 
site Party. 


JUDGMENT.— (Rule No. 629)—I his Rrle 
was obtained by a landlord who hed bret gl t 


_to cate, in execution of a decree for rct, 


the holding of the opposite party. ‘ke 
matter wes dealt with in the Court telcw 
and has been dealt with in this Cotrt cn 


the footing. that tle Lold’ng in quest’on 


was a non-transferable occupatcy holding. 
The opposite party <pplied to make a 


deposit under section 170, sub-section (3) 
. of the Bengal Tenancy Act, alleging that 
he.wes a mortgagee of the holding in ques- 


tion. The landlord objected to this 
deposit but the Munsif held that the oppo- : 
site party hada right to .deposit the money 
to prevent the, sale. .It is cgainst this 
order that the present Rule is dirccted. 
There can ke no doubt that there isa 
considerable conflict of jr dicicl-ai.t] crity 
upon the question thus raised—-a- cor flict 
that has been adverted to in several of 
the reported decisions. The Munsif in 


arriving at his conclusion considered tke 


cases of Nalini Behari Roy v. Fulmant 
Dasi (1); Tarak Das Pal v. Hanh 
Chandra Banerjee (2); Ahamadullah 
Chowdhury v. Harkaru Saha (3).and the 
decision of a Division Bench of this Court 
in Civil Revision Care No. 509 of r918 
[Jote Coomar Mukerjee v. Monohar Mukerjee 
(4)] decided by Mr, Justice Fletcher and 
Mr. Justice Walmsley on the 24th January 
torg and he was of opinion, and was 
rightly of opinion, that the latter of these 
cases wes in favour of the view 


(1) 13 Ind. Cas. 487; 16 C. W. N. 421; 15 Ci 
L. J. 388. ; 

(2) 16 Ind. Cas. 977; 16 C. L. J. 548; 17 Ci 
W, N. 163. : 

(3) 27 Ind. Cas. x76; 22 C. L. J. 106; 20 QI 


. N. 39. 
- (4) 50 Ind. Cas. 596. 
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which he had adopted. In support 
of this Rule, however, 'a further 
authority hes been cited which supports 
the view taken in the case of Nalint Behari 
Roy v. Fulmant Dasi (1) ta which I have 
referred. In the first place, it is to be 
noted that the Patna High Court in 
Rameshwar Singh v. Raghunandan (5) 
and Mahadeo Lal v. Langat Singh (6) 
adopted a view contrary to that taken 
by the Munsif and the latest decision 
on the pointis of this Courtin Civil Revis'on 
Case No. 591 of 1021 [Mahammad Ismail v. 
Satesh Chandra Sarkar (7)|, decided by Mr. 
Justice Woodroffeand Mr. Justice Sulra- 
wardy onthe oth August lastin which it was 
held that the transferee was not entitled 
under section 170, sub-secton (3) to make 
the deposit. It seems to me that, in the 
circumstances, I should follow this latest 
decision of this Court and, so doing, I make 
the Rule absolute and set aside the order 
complained of. The petitioners will get 
their costs in this Rule, hearing fee being 
assessed at one gold mohur, 

This judgment will also govern Civil 
Revision Case No. 665 of 1922.  . 

Z.K. . Rules made absolute. 
| (5) 35 Ind. Cas. 337; I P. L. J. 403; 2 P. 


* 3 4. 
(6) 40 Ind, Cas. 257; 2 P.L. J. 4575; x P. L. 
W. 504; (1917) Pat. 169 (F. B.). 
( 26 C. W. N. cixx. 


IND JUDICIAL COMMISSIONER'S 
COURT. a 
Civi Surt No. 290 CF 1919. 
October 12, 1922. 
Present -— Mx. Raymond, A. J. C. 
MAYADAS LAKHMIDAS— PrAINTIEFS 
dE CÉPSUS 
BHAGWANDAS PARMANAND— 
DEFENDANT. 

Contract Act (IX of 1872), s. 25— Cause of 
action, release of, by one partner, if binds other 
parviners—Consideration—Counter-claim by de- 
fendants, velinquishment of—Partner, whether com- 
petent to discharge debt or bind his firm by sub- 
mission to arbitration. 

p Inthe absence of fraud one partaer may 
release à cause of action in which. he and his 


other partners afe plaintiffs. [p. 364. col. 1.] 

Avion v. Booth, (1820) 21 R. R. 740; 4 Moore 
192, Furnival v. Weston, (1822) 24 R. R. 685; 7 
Moore 356, Jones v. Herbert, (1817) 18 R. R. 
520; 7 Taunt. 421; i129 E. R. 168, Hambidge 
v. Dela Crouee, (1846) 71 R. R. 474; 3 C. B. 742; 
4 Dowl. & L. 466; 16 L. J.C. P. 85; 10 ‘ur. 1096; 
136 E. R.297, followed. 
^ The relinquishment by the defendants of a 
counter-clait is a good consideration for the with- 
n of their claim by the plaintiffs. [p. 364, 
col. 1. 

Gulab Chand v. Kamal Singh, 67 Ind. Cas 4; 
44 4.424; 20 A. L. J. 2*5; (1922) A. I. R. (A) 
260; 4 U. P. L. R. (A. 154, relied upon. 

Batkunta Nath Chuckerbutty v. Bara Lal, 9 
Ind. Cas. 116; 13 C. L. J. 224, distinguished. 

Obiter.—In the absence of special authority 
a partner has no power: to bind his firm by a 
Submission to arbitration. But a debtor may 
lawfully pay his debt to one partner and obtain 
from him a valid discharge. 


Mr. Dipchand Chandumal, for “the 
Plaintiffs. 
I: KhanchandGopaldas, for the Defend- 
ant, 

JUDGMENT.—The firm of Mayadas- 
Iakhmidas filed a suit against the firm 
of Bhagwandas-Parmanand for the re- 
covery of a sum of Rs, 32,614 which 
they claimed as the amount dueto them 
on acommission agency account. Plaint- 
iffs alleged that they acted as commission 
agents for the defendants at Karachi 
and entered into several forward con- 
tracts for and on behalf of tke latter 
in respect of the purchase and sale of 
various commod:ties. The dealings te- 
tween the parties were no dotbt exten- 
sive, By their written statement  (e- 
fendants asserted that on the accotnt 
there would be a stm of Rs. 20000 
due to them by the plaintiffs and they 
cotinter-claimeq for this amount. Issues 
were framed and tbe case partially heard 
when, as the disputes between the parties 
substantially converged on the accounts, 
the Pleaders for the respective parties 
desired th.t Mr. Fatebchand, Pleader, 
should be appointed Commissioner with 
power to record a finding on all the 
issues, but tke first, as they wovld 
have to be considered iy order to give 
a finality to the examnatiun of the 
accounts; I acceded to ther request and 
appointed Mr. Batehchand Comm ssioner 
and directed him to submit his report 
within two months. He held some sit- 
tings, examined the accounts and fixed 
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the final hearing for the roth June 1922 
but it was postponed at the request of 
the parties to the ryth June and from 
the 17th to the 19th when, in the words 
of the Commissioner, the parties cane 
to the following agreement between them; 
‘hat the suit of the plaintifs be dis- 
missed with no order as to costs; the 
defendants abandon their counterclaim,” 
The Commissioner accordingly submitted 
his repott to this Court on the same 
day accompanied with an application 
signed by Dayaram, the maraging partner 
of the plaintiffs’ firm and Bnagwandas 
Parmanand on behalf of the defendants 
and the application was thus worded: 
"We agree to the following consent 
report being submitted to tke Court 
"Phat the suit of the plaintiffs against 
the defendants be dismissed w.th no 
order asto costs, the defendants abandon 
their counter-claim,’ “Notice was given 
“to Mr. Ladharan before the compro- 
mise was recorded and Mangalsen, ole 
of the partners in the firm of Mayadas, 
has challenged its validity and submuts 
that the compromise has been entered 
into by Dayaram in fraud of h's rights 
and that Dayaram had no authorty to 
settle the dispute w.thout bis consent, 
that there was -no consideration for 
the compromise, and that it was brovght 
about by fraudulent misrepresentations 
which are detailed at length in tke ap- 
plication filed to set it aside. Affidavits 
have been fled by some of tke otkcr 
partners disputing tke right cf Dayaram 
to compromise the suit and “smtrabile 
diciu" an affidavit kas been filed by 
Dayaram himself stating that Le had 
no authority from the other fartncrs 
to compromise the suit, anc that he 
received no consideration for it and that 
the compromise was effected through 
misreprecentation, The firm of Mayadas 
according to the evidence consists of twelve 
partners, Mayadas with his four sons, 
Lakhmidas with his five sons and Mangal- 
sen. Tke shares of the sons are merged 
in that of their father and  Mayaaas, 
Lakhmidas ard Mangalsen had equal 
shares inthe partnership, Dayaram states 
that both Mayadas and Lakimidas had 
contributed to the capital of tke firm 
but there is no doubt that_Mangalrcn 


is the pui:.cipal capitalist partner, and 
he states that he has investeg 3 lacs 
of rupees in the partnersh p business. 
The plaint in the suit was s'gned by 
Parjaram who is the son of Lakhmidgas 
and one of the managing partners of 
the firm of Mayadas-Lakhmidas, and Ly 
Mr, Ladharam Anand, the brother of 
Manga'sen, as the Advocate for the pJa'nt- 
iffs. Inthe proceedings before tte Com- 
m'ssoner Dayaram, son of Mayadas, 
appeared with Mr. Ladbaram Anand andit 
appears from the Commissioner's record of 
proceedings that Dayaram was the only 
w.tness who was examined before him. 
The Comim’ssioner has stated in his 
report that Parjaram also attended some 
of the hearings. The first suggestion of 
a settlemert would appear to have 
been’ made before the Commissioner at 
the hearing on the roth. The Cemmis- 
sioner, in his evidence before me, states 
that “Mr. Ladharam asked me for an 
adjournment on the roth June on tke 
ground of a com romise.” Mr. Ladkaram 
denies this and states thit tke cate was 
adjou'ned as the books of account were 
not in Karachi. I observe from a note 
oa tke roth Jure inthe dary ef tke 
Commissioner's proceed ngs tke followiig 
entry: "Parties app'y Lr adjournment on 


tie ground of settlement.” It firther 
appears [rom the diary that tLe prc- 
ceedings were postponed from the Toth 


to t.c ith Jine, and fthe object on 
of the postponement was the yroducticn 
of the accoznt-bcoks whic: vere pot n 
Karachi, it is very tulkely that such a 
sho.t adjournment world have been ` 
granted, I have not the :Vghtest kest- 
tation in accepting the Commissioner’s 
evidence corruborated, as it is, by tle 
entry in his dary that the p ostporement 
was granted for the jurposes cf tke 
settlement of tle suit and it was Mr. 
Ladharam ihat applied for it. Now, again, 
according to tle diary the proceedings 
were adjournedfrom the 12th tothe 17th 
June, no ground for tle adjournment 
is mentioned but as the  Comunissioncr 
states that idjouwnments were obtained 
from him for tie purposes of a settlement; 
tne only conclusion that I can come to 
is that the adjournment from the Izth 
to the 17th was likewise for the pur- 
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poses of the compromise. Mr. Ladharam 
states that on the evening of the 16th 
he first suspected that Dayaram was about 
to effect a settlement as to all the cases filed 
by the fitm of Mayadas-Lakhmidas and 
that he had no idea of any suggested settle- 
ment before this, and the reason for 
his suspicion was that Dayaram who 
lived in his office til the I6th evening 
suddenly left the place and went to live 
with Takbmichand with whou defendant 
Parmanand was staying. H there hed 
been no negotiation for a compromise 
previous to the 16th it is hardly likely 
that Mr. Ladharam could have immedi- 
ately come to the conclusion that Daya- 
ram had 1.ft his office with the intention 
of effecting a compromise with the de- 
fendant. 


I feel that there must have been 
Some previous talk about a settlement 
of the suit between Dayaram and IlLadha- 
ram, the terms of which may not have 
been acceptable to the latter, and lence 
he suspected that Dayaram had gone 
over to the place where the defendant 
resided to work out the settlement in- 
dependently This would serve to explain 
the letter of Tadharam to the Commis- 
sioner which is dated the 16th but was 
delivered on the morning of tle ryth 
wnetein Ladharam points out to tle 
Commissioner that Dayaram has no 
authorty to compromise the suit, Exhibit 
20. The diary of the Commissioner Shows 
the receipt of a letter from Mr. Ijdta- 
ram onthe I7th but there was apparently 


‘no hearing on this date and tie pro- 


ceedings were adjourned to the 19th. On 
the r8tk, which wasa Sunday, Mr. Fatek- 
chand stated that there came to Lim at 
Clifton, where he was temporarily residing, 
Parmanand, Parjaram, Deyatum, Lekl.mi 
chand and defendant in aunotler case 
that was similarly compromised and told 
him that they hed been talking of tle 
compromise of the two matters but they 
had not yet been finilly settled, de- 
fendant Parmanand states that they went 
to Mr. Fatehchand to have tle compromise 
recorded but as he said Le had neither 
pen, ink or paper with him at Clifton, 
they returned. On tbe r9th the compro- 
mise was recorded and, according to Mr. 
Yatehchand, there were then present Daya- 


ram and  Permanand and he thinks 
Parjaram also. -He adds that Dayaram 
told him that either party relinquished Lis 
claim against tLe otLer, and that Daya- 
ram read the written compromise before 
he signed it. 

I may, at this stage, mention that an 
application under O. XXIIT, r. 3, Civil 
Procedure Code, dated the 16th June 
1922 in Suit No. 237 of 19:0, in 
which tle plaintiffs are the sime firm of 
Mayadas-Lakhmidas and the defendants, 
the firm of Takhmichand-Isardas, was 
presented to this Court notifying satis- 
faction of the claim in suit and praying 
that th’s suit be streck off. Tbe plaint 
in this suit was signed by Dow!atram- 
Mayadas as the managing partnerof the 
plaintiffs’ firm and heis brother of Dayaram 
and the application for the compromise 
being recorded was signed by Parjaram 
who also describes himself cS a manag- 
ing pattner ond by Messrs. Lalchand and 
Co., as Pleaders fcr pla'/ntiffs and Messrs. 
Harchandrai and Co. as Pleaders for 
defendants. After learing objections ic 
it which also, es in tLe present appli- 
cation, were 115ed by Mr. Ladbaram 
on behalf of Manegalren, I directed tke 
comprom'se to be recorded. T'he parties 
have applied for a review of my order 
wh chis the subject-matter of a separate 
order. It thus appears that at about tke 
same time two suits in which tke p'aint- 
ifs were concerned were comprc mised, 
oae by Dayaram and tke other by Par- 
jaram both, admittedly, maragirg part- 
nets of the plaintiffs’ firm, 


The first question that arises is ybe- 
ther tke compri mise in the present suit 
is fraudulert, for, if co, as frard vitiates 
the most solemn transactions, the ecm- 
promise cannot be upheld. Now, the 
evidence as to tle agreement having 
been brought about by fraud is that of 
Dayatam alone wko admits that he en- 
tered into it to deceive the other 
partners of the firm. This manis sin- 
gularly audacious, He said in bis evidence 
though he knows English, he gave his 
evidence in English, and the comprontise 
was in English but that he did not read 
it before he signed it and he was not 
aware what he was signing, and it was 
about three hours after he signed it- that 
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Mr. Ladharam told him that he had 
signed. a compromise. He states in his 
evidence that the day previous, Lakh- 
michand told him that he should 
compromise the suit in consideration of 
hundis for RS. 20,000 being executed by 
ihe defendant in favour of Lakhmi- 
chand which would bethen endorsed in 
favour of the witness’ father-in-law after 
the suit was witharawn. ‘The witness 
adds “I wanted to get the Rs. 20,090 for 
my own benefit and thus deceive my 
other partners." Mr. Fatehchand «mpha- 
tically states that he gave the compromise 
to Dayaram to read before hesigned it, 
and that Dayaram told him nothing 
about any hundi having to be executed. 
Now the talk about a compromise was, 
aceordiag to Dayaram himself, mooted as 
far back as May 1922 at Gujarkhan, by 
Lakhmichand and that he then expressed 
his willingness to settle. He then appeared 
on the roth June before Mr. Patehchand 
on behalf of the fitm when the hearing 
was adjournea for settlement; oa the 17th 
he states that he went alone to Mr. Fateh- 
chani ond had the case adjourned, oa 
the 18th headmts having prozeeded to 
Ciifton and onthe rjth he states that 
Lakhm' chaud, he and the two defendants 
were present when the settlement was 
recorded. I findit impossible to beieve that 
anyíraud had been practised upon Dayara m 
t; enter into the compromise which I 
regard as the resolt ofa deliberate action 
on his part. | ; 

Was the comprom'se then entered into 
in fraud of the other partners? The 
oaly partner that compla:n3 as to being 
preju jelally affected is Manga'sen and 
the objections to the compromise 
are lodgel by him alone. Parjaram who 
himself has fied a sm'lar compromi:e 
in Suit No. 237 of 1920 as the managing 
partaer of the plaintiffs firm and a 
younzer brotker of Dayaram have fled 
affidavits to the effect that Dayatam had 
no power to compromise the snit, and 
that he did so to the detriment of the 
interests of the plaintifis firm. 

The on'y evi:ence on the record as to 
the compromise being in fraud of the other 
partners is-that of Dayarum and he is g 
man that is condemned out of his own 
mouth, He effected the compromise when 


he was living in the house of Lakhmichand 
and when he returns to the house of 
Mr. Ladharam he resiles from it. He 
attempts to make out that he was in- 
veigled into the compromise by Lakbmi- 
chand. I totally disbelieve this as there is 
only his word for it. He unblushingly 
and glibly admttcd that Le had been 
dishonest with bis partners, it suits him 
to make this-admission to have the com- 
promise cancelled. Mangalsen was examin- 
ed and all that he has deposed to is that 
heis theexciusive capitalist pertner of 
the firm and that he alone has incurred 
all the expenses of litigation as 
I have remarked. I cannot believe 
that Mr. Ladharam was in complete 
ignorance of the proposals for a com- 
promise at least after the Iotb June. He 
appeared atthe hearings before the Com- 
missioner in company with Dayazam and 


‘on one occasion at least applied for an 


adjournment on the ground of a settle- 
ment. Mangalsen was not in Karachi 
during thecourre of tke prcceedings te- 
fore the Commiss oner and it merest be 
taken that Mr. Ladharam, his brother, 
watcLed his interests. Te written com- 
promise distinctly states that the plaint- 
ifs suit is withcrayn as a condition 
of the defendant relnquishing his c'a'm 
against the plaintiffs and th’s, on the 
face of it, seems a perfectly equitable 
comprom se, It is true that cn the 7th 
June Mr. Ladbaram addresses tke Com 
nrssioner and warns him not to teccrd 
the compr»mise but this letter was rot 
on behalf cf the plaintiffs’ firm but in 
the interests of Mangalsen and this is only 
tantamount to an individual partner in 
the firm objecting to tle compromite, 
and the Commissioner was perfectly justi- 
fied inpay’ng no heed to it and acting 
onthe written declaration of one who 
has described h’mcelf as the menaging 
partner of tke plaintiffs’ firm and kas 
represented tie firm in the proceed ngs 
before the Commissioner and has 
been permitted to do so with the full 
knowledge and consent of the other part- 
ners, I,therefore, refuse to believe that 
the compromise had been entered into 
in fraud of Mangalsen’s interests in the 
partnership. 

I now come to the legal aspect of the care 
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and that is whether Dayaram had autkor:ty 
to comprotn'se the suit. This point hasbeen 
strenuously argued before me and numerous 
authorites cited by Pleaders on eitber 
Side in support of their respective cun“ 
tentions. I may start with defining the 
position of Dayaram at the time of the 
compromise. He signed the compronrse, 
as the managing partner of the plaiatifts’ 
firm. He has stated in his evidence that 
. he appeared before the Commissioner in 
his capacity as the manager cof the 
plaintiffs firm and on behalf of it, he 
describes himself as a partner in the 
plaintiffs’ firm in his own individual right 
and his share falis within the third 
share due to his father Mayadas, and te 
says that at the Karachi firm ke and 
his partner brother Dowlatram managed 
the business on behalf of ther father 
Mayadas, Parjaram on behalf of his father 
Lakhmidas and Motiram on  behaM of 
Mangalsen. In the compromise in svit 
No. 237 of 1920 Parjaram has also de 
scribed himself as the managing partner of 
the plaintifis’ firm; and Mr. Ladbaram in 
his evidence bas stated tkat “Parjaram 
Dewlatram: and Dayaram worked as 
the managers in Karachi of the firm 
of MayadaslLakhmidas," I think it 
conclusively established that Dayarm 
worked as one of the managing partners 
of the plaintiffs. frm in Karachi andit is 
on the basis of this fact that the legal 
question must be approached. 
Now the power of a partner to b 
co-partnersis described in section 251, 
Indian Contract Act, as follows: ‘Each 
partner who does any act necessary fcr, 
or usually done in, carrying on the 
business of such a partnership as that of 
which he is a member binds his co-pcrt- 
` ners tothe same extent as if he were their 
agent duly appointed for that purpose.” 
Does this embrace the power to compro- 
mise a suit? 'There isno doubt about 
the law that one partner has no 
powerin the absence . of special atthor- 
ity to bind the firm by a s:bms- 
sion to arbitration. And the reason 
generally assigned is that it is not 
within the scope of the ordinary powers 
or authorities necessary or proper to catry 
o2 the business of the partnership. But 
there is ro doubt that a debtor may 


nd hig 


lawfully pay his debt to one partner, 
and obtain from him a valid discharge 
for the same. It would appecr a logical 
dediction that oae partner alone may 
release or even CuMpotiad or compromise 
a partnership debt, Stery on Partnership, 
page 205. In Arion v. Booth (x) it was 
teld that, “If one of two plaintiffs release 
a defendant after action brought, without 
the consent f the other, the Court will 
not set aside stch release unless fraud 
be clearly established,’ In Furnival 
v. Weston (2) it was held that “the 
Court will not setasidea release given by 
ore of two plaintiffs to a defendant after 
ection brought, un'ess fraud can be clearly 
established." In Jones v. Herbert (3) 
it was he'd that " upon a very strorg 
case of fraud, not otherwise, this Court will 
Control the legal powers of a cc-plaintiff to 
release pending the section.” In Hambidge 
v. De la Cronee (4) Maula, J., ckecrved in 
his judgment: “One of two partners 
cannot bind the otber by consenting to 
a reference. He may release debts, because 
he bas authority to receive them.” In 
Lindley on Partnership, page 324, the fo!l ow- 
ing observations appear: “if it is com- 
petent to one part:cr to sue fer the firm, 
it is as competeat for any other partner 
to stay proceedigs, cr to put an end 
tə the action altcgethr by  meazs of a 
release; and altFovgh the Court will not 
allow this to be done by collusion with 
the defecdant for the perpoSe of cefraud- 
ing the other partrers of their rghts, a 
release will be effectral where there jis 
no fraud in tte case." In Leake on 
Contracts, page 673, it is said that “a 
release or agreemeit amounting to a 
te'eace, Upon a valid consideration, and 
in tke form of a binding contract may 
be effecttal in equity in discharge of 
the debt but a volt ntary release without 
deed and w'thovt consideraticr is equally 
inoperative in law and n equity " and 
at page 675, if a release is given after 
the commencement of an action it dis- 
charges not only the debt but also the 

(1) (1820) 2x R., R. 740; 4 Moore 192. ° 

(2) (1822) 24 R.R. 687; 7 Moore 356. 

(3) (1817) 18 R.R. 520; 7 Taunt 421; 139 E, 
R. 168, d i 

(4) (1846) 71 R.R. 471; 3 C. B. 742; 4 Dowl, 
S a 16 L-J. C. P. 85; zo Jur. 1096;- 136 K, 
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claim for damages and costs and may be 
pleaded generally to the actio.. In 
Singhal on the Law of Partnership in 
British India, page 124, it is stated that 
“a partner has no implied authority to 
consent to judgmert or to compromise a 
'case" he bases this lictum on the case 
of Crane v, Lewis (:) but the judgment 
is unfortunstely unobtainable here, In 
Halsbury, Vol.22, page 28, it is said that 
' Yn the absence of fraud oae partner may 
feleasea cause of action in which he and 
his partners are plaintiffs, but he must 
have express authority to consent to 
judgment cr to submit a dispute to 
arbitration or to comprom'se an action," 
the ‘ast observation is based on the case 
of Crane v, Lewis (~) above referred to, 

Mr, Dipchand, who represented the firnt 
of Mayadas-Lakhmidas, argued that a 
release can only be effectually given by 
one partner as against payment of the 
debt due and in the cases cited by the 
other side, the release was given by cne 
partner and was takes to bind the other 
partners as there had been payment of 
the debt dus. He further argued that as 
there was no possible benefit to the 
other partners that could accrue from the 
comprom’se in this suit, it mist be 
deethed to have been in fraud of the 
other partners, I have already remarked 
that the defendants  counter-cia' med 
a3ainst the plaintiffs f.r a sum of Rs. 20,000 
{here is nothing on the record to show 
that this was a bogus claim, ard as tke 
dispute between the partes to the rut 
substantially depended on tke accounts 
bstween them, the relinquishment by tke 
defendant of Lis claim would undoubted'y 
form good consideration for tke witk- 
drawal of their c'aim by the plaintiffs. 
In Gulab Chand v, Kamal Singh (6) + was 
held that “if a person believes that ke 
has a bona fide claim to enforce, his 
forbearance from trying to prt that 
claim in Co-rt aad to have it decided 
will be.a good consideration for a cogtrect 
however the claim, if brought, may be 
decided." In the j resent case, therefcre, 
the release was for good and substantial 
consideration and, on the face of it, must 

(5) (1888),36 W.R 480. 

(6) 67 Ind, Cas. 4; 44 A. 4241 20 ALL, J. 2255 
(1922) As Ia Ra (Ar) 260; 4 U. P. L, R, (A) 154, 


be taken to have benefited the partnership 
as the abandonment of the defendant by 
his claim is tantamount.to the plaintifs 
receiving the amount due tothem. I can- 
not agree with the argument of Mr, 
Dipchand that the withdrawal of tke 
plaintiffs’ suit is to be interpreted as 
being entirely without ccnsideration and 
that it is a Hagrant abandonment of a 
good and substantial claim, "Ite person 
acquainted with the accounts between tke 
parties was Dayaram and, accordirg to 
the proceedings of the Commissioner, it 
was he and he alone that was examined 
at great length about them, I have read 
his evidence before the Commissioner and 
though the cross-exafmination had not 
begun, it would appear that tbe account- 
books of ihe plaintiffs are of doubtful 
value, as some pages are torn, signatures 
erased, some místakes in the entries, etc. 
lt may well be that, under there c'rcum- 
stances, Dayaram tkought that ke would 
best consult the interest of the partner- 
ship if tke plaintiffs withdrew their 


claim on condition of defendants re- 
linquisbing theirs. Mr. Dip Chand 
relied on fle case of Baikunia Nath 


Chuckerbuity v. Bara Lal (7) where it 
was held that “alti.ough a payment made 
by a debtor of a fium to one of the part- 
ners is a good payment against all yet 
it ought not to be treated as a good 
payment binding upon the firm when no 
money is vaid by tle debtor and all 
that kappens is that the partner sets off 
the amount due from him to tLe debtor 
against the amount due by tke latter to 
the firi," The ratio decide di cof this 
judgment was thet if a partner relezses 
a debt due to his firm in consideration 
of a debt due by him solely, the presump- 
tion wil be that tle transaction was 
fraudulent ard this case, therefore, is no 
authority for the case before me. I em, 
therefore, of opinion that as there is mo 
evid.nce to show that the compromise 
was entered into in fraud of the rights 
of the co-partners, and as there was 
good consideration fot it, it is binding on 
the co partners of the plaintiffs’ firm, and 
that Dayaram and the managing partner 
of the plaintiffs’ firm must be deemed to 


(7) 9 Ind, Cas. 116; 13 C. L. J. 2341 
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hove an implied authority to compromise 
the claim and release the defendants 
from their liability to the plaintiffs. 

It was next argued that even if Dayatam 
had any authority his authority was re- 
voked by the letter that Mr. Ladheram 
addressed to the Commissioner on the 
I7th June, Exhibit 20, to which I have re- 
ferred above. This letter was written not 
on behalf of the firm of Mayadas-Lak..midas 
but on behalf of Mengalsen lone and 
informs the Commissionor that Dayaram 
was only the manager of the firm of 
Mz yadas-Lakhmidas and as such had no 
power to settle or compromise with the de- 
_dendants. Mangalsen, admittedly, was not in 
Karachi at the time Exhibit 20 was written 
and delivered to Mr. Fatehchand and it 
would appear Mr. Ladharam wrote the 
letter on his own tesponsibi' ity. Further, 
it appears that Dayaram himself had not 
been informed either orally or in writing 
that his authority to compromise the 
suit bad been revoked. Dayaram has not 
been asked any question os to any in- 
timation being sent to him that ke should 
not compromise the suit prior to Lis do- 
ing so nor does even Mr. Ladhsram say 
that he warned Dayaram against entering 
into a compromise of the suit, "There is 
no evidence on the record that the 
authority of Dayaram to compound the 
suit had been revoked. 

It was lastly argued that as Lakhmidas, 
one of the partners in the firm of May: das, 
died on the 27th April 1922 the part- 
nership was dissolved by his death and 
Dayatam had no power to enter into any 
compromise after the dissolution cf the 
partnership. Now, according to the evi- 
dence of Dayaram, the partnership did 
not consist of the individuals Lakhmidas 
and Mayadas but of their respective 
families, each of which jointly owned a 
share. The working partners of the business 
have been Dowlatram and Dayaram, sons 
of Mayadas, and Parjaram, son of 
Lakbmidas, and. each of them has been 
recognised as the managing partner of the 
fium. of Mayadas-Lakhmidas, As, there- 
fore, it was the joint family of Mayadas 
and lakhmidas that had each a third 
share. in the partnership the death of 
Lakhmidas would effect no alteration im 
the existence of the partnership, as a 
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family partnership is not dissolved by the 
death of a co-partner, 

I, therefore, accede to the applications 
filed in the suit and direct the.comprom se 
to be recorded dismissing the plaintiffs’ 
suit with no order asto costs, detendants 
abandoning their counter-claim, 

P. B. A. Suit dismissed, 

S. D, 


CALCULTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2068 OF 1920. 

February 16, 1923. 
Preseni:— Justice Sir N. R. Chetterjca, KT., 
and Mr. Justce Cuming. 
PITAMBAR GAIN—DEFENDANT— 
APPELLANT 

Versus 
RAM CHARAN MORAL AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Part performance, doctrine .of—-Agrecment 10 
lease——Tenant in possession before agreement- 
Possession continued—Specifie performance, decree 
for, obtained by tenant but not executed, effect of. 

Ordinarily when the tenant isin possession at 
the date of the agreement to lease merely, his 
continuing in possession does not of itself amount 
to part performance. But where the possession 
commences before the agreement but continues 
after the agreement has been entered into but 
with unequivocal veference to the agreement, 
such possession might be considered as part per- 
formance. [p. 367, col. 1.] 

Where, however, the tenant, who was in posses- 
sion from before the date of agreement, sues for 
specific performance and obtains a decree, but 
does not get the lease executed and registered by 
executing the decree within limitation, he cannot 
rely upon the doctrine of part performance. [p. 
367, cols. 1 & 2.) 

Appeal against a decree of the Sub- 
ordinate Jidge, Khulna, dated the 3oth 
June 1920, reversing that of the 
Munsif, Second Court at that place, dated 
the 3oth of April 1919. 

Babu Rupendra K, 
Appellant 

Dr. Jadu Nath Kanjilal for tte Rc. 
spondents. 

JUDGMENT.—-This appeal arises out 
of a suit for ejectment of the defendant; 
who is the appellant before us, after 
service of notice to quit, 
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E oe that in IQOI, the p'aintiffs 
dec brought a suit for ejectment 
br e the appellant Pitambar and nis 
unn er Digambar from the disputed land 
si obtained a decree for khas posses- 
Pita . Upon a  solenama, In 194, 
in ambar and his brother Digambar 
RM a suit against the plaintiffs 
Gi specific performance of the contract, 
P lezing that at the tim: of the solenamt 
here -was an agreement between the 
parties that the plaintiffs would grant a 
lease of the lands to them. Tne sut 
Was decreed and the p'aintifis in tle 
Present case were givea two months 
time to execute a registered lease and 
make it overto the defendants and it 
wa; directed that in default thereof, tle 
lands would be measured on the detend- 
ants’ application for the purpose and 
that a patta on the terms mentioned in 
the judgment would be prepared ana 
ex:cuted by the Court on the defenc- 
aats depositing the necessary stamp and 
costs of registration, In execution of 
ihe decree, the land was measured and 
the rent also was fixed but the lease 
was not executed, It is stated that a 
patta was drawn up in favour of 
Pitambar alone but it was not register- 
ed. The defendant cr his, brother did 
not take any further steps in the 
matter and the execution case was 
struck off. 

, The plaintiffs served a notice under 
section 49 of the Bengal Tenancy Act 
upon Pitambar alone and then brought 
this suit for ejectment. 

The defence inter alia was that there 
was a tenancy in favour of both 
P.tambar and Digambar, that the notice 
to quit having been served upon Pitam- 
bar alone was wot sufficient in law 
to determine the tenancy and that 
the plaintiffs’ suit must, therefore, fail. 

The Qourt of first instance dismissed 
the suit, On appeal that decree was re- 
versed and the defendant has appealed 
Lo this Court. 

“Now, Pitambar was the only tenant 
recognised by the plaintiffs. although no 
paila has been executed in Lis favour 
nor any rent received from him, he was 
treated as a tenant in the notice to 
quit that was served upon him, The 
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notice to quit (if Le was the sole 
tenant) was a good one and was properly 
servei. That being so, and the interest 
of Pitambar being only that of an under- 
raiyat, the ptaintifis are entitled to a 
decree for ejectment. 

The ground, however, upon wh'ch the 
tight of the plaintiffs to eject is con- 
tested by the defendant is that there 
was a tenancy created not only in : 
favour of Pitambar but also in favour 
of his brother Digambar, and that that 
tenancy Could not be said to have been 
determined by a notice to quit served on 
Pitamb:r alone. 

The plaintifis alleged that, after tLe 
decree for specific performance tad been 
passed, Digambar left the village and 
was residing in a different place and that 
in fact he abandoned the land. 

he Court of first instance Wes of 
opinion that there was no abandon- 
ment. 

Me learned Subordinate Judge on 
appeal found: “Digambar went to live 
elsewhere and consequently the plaint- 
iffs' predecesscr could only execute a 
patta in favour of the defendant. But 
the execution case having been dismissed 
in the meantime, the patta was not de- 
livered to the defendant." 

The learned Subordinate Judge has 
not clearly found that there was an 
abandonment by Digambar, and it is 
accordingly contended on behalf of the 
eppellant that the fact that there was 
an agreement coupled with the fact 
that Pitambar and Digambar were In 
possession: shows that there was ñ 
tenancy created and that, on the princi- 
ple of the case of Walsh v. Lonsdale 
(x), the plaintiffs are precluded from say- 
ing that both the brothers were tenants. 
The principle is ttat, if there is an 
agreement to grant a lease and the 
intended lessee takes possession there- 
under, though the requisite legal doct- 
ment has not been executed and Te- 
eistered, the parties are in the same 
position as if the document has been 
executed provided specific performance 
can be obtained between the parties to 
the agreement. The principle has been 


(x) (1822) 21 Ch: Dy os 92 Ir: Ji Chi 2j 46 In Ti | 
858.93 We Ra X09i g 
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followed in a large number of cases in 
this country which are noticed in the 
m of Syam Kishore De v, Umesh Chandra 
2). 

In the preSent case, there is no doubt 
that there was an agreement. to grant a 
lease and that the defendants were in 
possession from before the agreement. It 
is contended that the fact that they were 
allowed to continue in possession was 
Sufficient to show thet there was part 
performance, and there were some decided 
cases in which the principle was applied 
where the lessee was in possession from 
before the agreement. 

It is po'nted out in Redman's “Law of 
Landlord and Tenant", Seventh Edition, 
p. 271 that, ordinarily, when the terant is 
in possession at the date of the parol agree- 
ment, merely continuing in possession does 
not of itself amount to part performance. 
But where the possession commences 
before the agreement but continues after 
the agreement has been entered into but 
with uneg uivocal reference to the agreement 
such possession might be considered as 
part performance. : 

In the two cases viz, Muhammad 
Shafikul Hug v. Krishna Gobinda Dutta 
(3) and Syam Kishore De v, Umesh 
Chandra (2) the party who relied 
upon the doctrine of part performance 
was allowed to continue in  poss- 
ession; and after he had been for 
several years in possession, the other 
patty brought a suit for possession on 
the ground that there was no deed of 
transfer. Although at the time when the 
siit was brought, any suit for specific 
performance by the party in possession 
would have been barred, the learned 
Judges held that, having lulled the party 
into security or partial security, who mig ht 
otherwise haveat any time claimed specific 
performance of the agreement, the opprsite 
patty should not be allowed to raise the 
question of limitation, In some cases 
also, the question of limitation was got 
over on the ground that in cases where 
no definite petiod for specific performance 


(2) 55 Ind. Cas; 1544314 C. L; "1 75 at pi 774 
24 C. W. N. 463. 

G 47 Ind, Cas; 428123 Ci Wr N: 2841 29 C; 
In Ji 771 
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of the contract had been fixed, the period 
of limitation would run from ths date 
when the performance was refused and 
that, therefore, in such cases the suit 
would be in time even if instituted after 
a long period, solong as the defendants 
were in possession. We think, however, 
that these principles cannot cpply to the 
facts of the present case. 

Here, a suit for specific performance 
was instituted. It was decreed and in 
execution some of the matters were 
settled. Tke principle upon which the 
case of Walsh v. Lonsdale (1), and tbe 
cases which followed it, were decided, is 
that the party in possession could have 
got specific performance of tte contract 
if he had sued upon the agreement, As 
stated above, an exception was mace in 
cases where no definite period was fixed 
for performance of the agreement, of 
where the party had been lulled into 
security. Butin the present case a suit 
for specific performance of the contact 
had already been brought and a decree 
obtained. The matter, therefore, did not 
thenceforth rest with the parties nor 
could any question of equities arise from 
the acts or conduct of the parties, after 
the decree. The matter came into the 
hands of the Court and if the plaintiff did 
not take proper steps for executing the 
decree, he cannot rely upon tre principle 
of the cases cited above. The execution 
of the decree was barred by limitation at 
the date of the present suit. That 
being so, it cannot te held that there 
was a tenancy created in favour of both 
Pitambar and Digambar. And if there 
was a tenancy in favour of Pitambar 
alone, such tenancy was determined by 


the notice to quit. In these cir um- 
stances, the appeal must be dismissed 
with costs. 

S. D. 


Appeal dismissed 
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YADORAO V. MIRABAI. 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


FIRST CIVI, APPEAL No, 25-B OF 
1922. 
September 26, 1923. 
Presenti—-Mt. Kotval, a. J. ©. 

Mr. Pridesux, A. J. C. 
YADORAO —PLAINTIFEF—APPEULANT 
versus 
Mi RABAI-- DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 
XXXII, v. 7—Minor— Negotiations for compro- 
mise—Sanction of Court whether necessary — Couri 
trying subsequent suit, whether can question. sanction 
— Compromise, whether can be split up. 

It is not necessary under O. XXXII, I. 7 of the 
Civil Procedure Code that in a suit in which 
a minor is concerned the Court's leave must be 
taken to commence negotiation for a compromise, 
It is sufficient if the terms of the proposed com- 
promise are put before the Court with an applica- 
tion and the Court sanctions them. [p. 363. col. 2.] 

Whether a compromise is oris not for the bene- 
fit of a minor is a question for the Court granting 
the sanction to decide. Itis not within the powers 
of any other Court trying a subsequent suit to 
decide this question as it would be sittingin appeal 
over the judgment of that Court. [p. 349. col, 2.] 

A compromise sanctioned by the Court cannot 
be split up and must be dealt with and given effect 
to as a whole. No Court has any powcr to alter 


the compromise by deleting any ofits terms. [p. 
379, col. 1.] : ; i 
Appeal ag:inst 2 decree of tre 


Additional District Judge, Amrtaoti, in 
Civil Suit No. 25 of 1920, dated the IIth 


February 1922. 


Dr. H. S. Gour and Mr. N. M. Bedar- 
kar, for the Appellant. 


Messrs. V. Bose, W. A. Forbes, P. N. 
Rudra and S. K. Barhnge, for tke Re 
spondent. 


JUDGMENT.—The defendart Mira Bai 
is the widow of one Deorao Kunbi Patel 
of Singhapur  Talug Daryaput. The 
plaintif Vadorao stated that he was 
adopted by Mira Bai on the I6th March 
1906, that he brought a suit No. 2 of 
1010 in the Court of the Second Addi- 
tional District Judge, Amraoti, through 
his natural fetber Gopalji as his next 
friend against Mira Bai for a declaration 
that he was the adopted son of Deorao 
and for possession of Deorao's property. 
The plaintit admitted that the suit was 
compromised and the compromise was 
sanctioned by the Court by an order re- 
eorded on the 8th March 1913. 
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The terms of the compromise now 
material were that the plaintiff Le declared 
the adopted son of the deceased Deorao, 
that tle plaintiff and the defendant 
divide Deorao's property between them- 
selves and each manage his or her own 
share Uunhampe:ed by the other, ard 
that on the death of either one of them, 
the other should succéed to his or her 
share, 

Tne plaintiff alleged that the com- 
promise was voi and not  bindirg 
on him for the reasons, amongst others, 
that it created a novel line of descent 
repugnant to Hindu Law aad sentiment, 
ani that it was brought about by fraud, 
misrepresentation an‘ mistake of tle 
pliintifi’s guardian end the defendant 
Mira Bai who withheld from the Court 
certain information which was necessary 
for a just decision as to the sanction 
asked for. ‘Thislatter plea was explain’ C 
by the plaintiff astollows:-- 

* Plaintiff states t at the fact not dis- 
closed to Court was the extre vegance 
of Mira Bal and the nismunagement by 
her and how the estate had —decreated 
rot the tini? of Deotao's death. 'These 
same facts constitute fraud and the 
inisrep-esentation and the mistake referred 
to in paragraph I5 of the plaint." 

The plaintiff prayed for declarations 
that the compromise decree was not 
binding on him, that he was the adopt- 
ed son of Deorao and ss such entitled 
to his property and that the defendant 
was entitled only to maintenance. He 
also prayed for possession of stch of 
Deorao’s property as was with the defend- 
ant. In the alternative, the plaintiif 
prayed for a partition of ' Deorao's prop- 
erty and for an accouat of the dealings 
of Deorao's shop and his half share of 
the realisations made bythe defendant. 

he defendant denied that the plaintiff 
was adopted by her. Ske admitted the 
comprom'se in theformer suit but denied 
the alleged circumstances under which it 
was said to have been sanctioned. She 
stated that she was willing to give to the 
plaintiff a half share in the estate and 
abide by all the terms of the compromise. 
She pleaded that the fields had already . 
been divided and there could not be. a. 
fresh partition ot them. 
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The issues framed on the above plead- 
ingsare the following.—- 

"I. Was the comprom se in Suit No. 2 
of r9ro of Additional District Judge 
obtained .collusively and by fraud and 
mistepresentation and concealment and 
misstatement of facts by the defendant 
and pla'ntiff's guardian as alleged? 

'"2. If so, is the decree in that case not 
binding on plaintiff? 

“3. If 80, was plaintiff adopted by defend- 
ant as sonto her husband on 16tn March 
1905? 

"4." Whether plaintiff and defendant 
divided the fields os alleged and did 
plaintiff take h's share of these so that he 
cannot now recover any mure?" 

The lower Court found that there was 
no fraud, mistepresentat' on, suppress on 
ot misstatment of facts by the p'aintifl's 
guirdian or the defendant with reference 
to the comprom'se in the former srit. 
It found that there was no evidence of 
any extravagance or mismanagement on 
the part of the defendant beyond tte 
statement of a single witness, P, W. No. I, 
that the defendant “made some settle- 
ments o: debts and relinquished por- 
tions of these debts.” It held that 
this did not constitute extravagance or 
mismanagement but was an act usual 
in the course of the conduct of a 
money-lending business, It he'd that 
the compromise decree was binding on 
the plaintiff. On issue 3 it he'd that there 
was no need to decide whether the p'aintiff 
was cdopted, for the decree being binding 
on both sides, the pla‘ntifi’s rights as 
adopted son were assured. On Issue No. 4 
it founi that tbe fields had not been 
divided. It decreed partition of the hottse 
and fields and gave certain directions 
w.th regard to the ciaim for money 
with witch we are not concerned in 
appeal, 

The plaintiff has appealed. The defend- 
ant fitted a cross-objection but abandoned 
it at the haring stating that she did 
not wish to challenge the decree allowing 
partition. : 

‘The plaintiff's grounds of appeal areas 
follows :— 

“That the lower Court erred inlaw in 
holding that the compromise and the 
compromise decree In pursuance ol t 


24 


INDIAN 


- law of the parties, were 


CASTS, 369 


same in Suit No. 2 of rgro, on the file 
of the Second Additional District Judge 
East Berar, Amraoti, was binding on 
plaintif-appellant in ro far as it created 
estates urkncown and repugnént to tke 
principles of Hindu Law. 

"2. That the lower Court sbould have held 
thet in so far as the compromise and 
the compromise decree sauctioncd terms 
that wre illegal andagainst the personal 
| not bonding on 
the pla‘ntiff-appellant.” 

A point token at tke hearing of this 
appeal is that the cemprcimise contravened 
te prowsiers of O. XXXII, 1.7, First 
schedule, Civi Proecdire Code. Jt is 
contended that tle rule requres that in 
a stit in which a mner is concerncd 
before negotiati ns, fur ¢ compromise can 
be commenced the Corrt’s leave to do so 
must be taken and that such leave must 
be expressly recorded. It is ponted 
out that there is no such leave expressiy 
recorced. We dopot think that tke rule 
requires a: y such thing as the appellant 
ccntencs. It is sufficent, we think, if the 
terms of tle rroposed compromise are put 
before the Cotrt with an application by 
tke parties and the Cotit sanctions them. 
The law would be requiring someth ng 
futile if it required that leave to 
ne20tate a compromise shovld be expre:siy 
recorded for there would be nothing be- 
fore the Cotrt to enable it to judge 
whether such leave skould be granted or 
not, We cannot think of a case whcre 
th» Corrt could cr would refuse to give 
such leave, 

Ánct'er point taken is, that the conr 
promíse was rot jor the benefit of the 
minor. This, we think, wes a question 
for tke Court grart'ng the sanction to 
decide. If the Court trying tle present 
suit were to gointo the question whether 
the compromise of the former stit was 
or was not for tle Ecnefit of the minor 
and should or should not have been sance- 
tioned Ly the Court which tried the suit 
it would be sitting in appeal over the 
judgment of that Court, a thing not 
within its powers. Moreover, the question 
of benefit or non-benefit was not specifical- 
ly raised or put in issue in “the lower 
Court. Apart from this, it has not been 
shown to us how the compromise was not 
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to the benefit of the plaintiff, His adop- 
tion was disputed and there was no 
certainty that it would be held proved. 
We, therefore, are of opinion that the 
compromise was rightly sanctioned in the 
int.rest of the plaintiff, We note tbat 
the case of fraud and misrepresentation 
in obtaining the compromise decree is 
foind against the appellant and is no 
longer pressed. 

With regard to the objections con- 
tained in the Memorandum of Appeal 
tanscribed above our view ot the transac- 
tion is this, The plaintiff claimed the 
propertv of the deceased Deorao as his 
adopted son. Ris adoption was d'sput- 
ed, During the pendency of the suit 
the parties cante to terms. The terms 
had reference to bpth the plaintifi's 
status and the property which were 
the subject-matter of dispute. The 
status claimed by the plaintiff was 
admitted and the property was agreed 
to be held by the plaintiff and the de- 
fendant in certain parts and on certain 
conditions as to itstenure by each. We 
See no reason why such a compromise 
could not be made and, if made, 
should not be held by the Court to be 
binding as between the actual parties 
to ii. The terms of the compromise on 
both points were parts of one transaction. 
The appellant’s argument proceeds upon 
the assumption thatthe compromise was in 
two distinct parts, each independent of 
the other; by the first it” is 
there was an acceptance of the plaint- 
iff's status as an adopted son. That part 
of thecompromise he not only does not 
challenge but wants to be upheld. The 
piaintifi’s position as adopted son having 
thus been secürei he contends that the 
second part of the compromise as to the 
tenure of the property is illegal and it 
is this that he wants to be deleted from 
the compromise and the decree. To use 
the language of lis learned Counsel, he 
wauts the compromise and the decree 
to be purged of the. terms contrary to 
Hindu Law. In our opinoin, the com- 
pu cannot be thus split up but must 

e dea't-with and given effect to as a 
whole. We do notthinkthat the Court has 
power ioalter the comptomise by deleting 
any of its terms, 'Phe position in the 
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case is analogous to that of a conditional 
adoption. So far as the terms said to be 
contrary to Hindu Law affect the appel- 
lant, they were agreed to on his bebalf as 
an inseparable part of a compromise 
which wasto his benefit and he must 
be held bound by them. So far as 
other persons might hereafter be affected 
by the terms, they will have their remedy 
ifany is open to them in jaw, For the 
reasons stated above, the appeal fails and 
is dismissed. ‘The cross-objection is also 
dismissed. Neither party will pay its 
opponent any costs, 


G. R. D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First CIVIL, APPEAL NO. 40 OF 1921. 
April 4, 1923. 4 
Present;—]ustice Sir P. C. Banerji, KT., 
and Mr. Justice Gokul Prasad. 
KEDAR NATH SINGH—DEFENDANT— 
APPELLANT 
vor stis. 

SHEO SHANKAR— PLAINTIFF AND 

OTHERS—DEKENDANIS-—RESPONDENIS. 

Civil Procedure Code (Act V of 1908), s. z11— 
Res judicata— Adjudication as to validity of 
sithe-deed—-Property claimed under deed in subse- 
quent suii—Prioy adjudication, whether operates 
as res judicata, 

Defendant brought a suit to establish his title 
to certain moveable properties. His claim to 
a portion of the properties was based on a sale- 
deed, the validity of which was denied by the 
plaintiff, who was defendant in that suit, It 
was held that the sale-deed was invalid and 
inoperative. Subsequently, plaintiff sued to 
feaover certain immovyeable property from the 
defendant, The latter resisted the claim on the 
basis of the sale-deed, the validity of which 
had been disputed in the previous suit: 

Held, that the question whether the sale-deed 
was a valid document was one which arose direct- 
ly and substantially inthe previous suit withont 
a determination of which that suit could not 
be decided, and the decision on that point, there- 
fore, operated as res judicata in the subsequent 
suit, irrespective of the fact that the subject- 
matter of the suits was not identical. [p. 372 
cols. 1 & 2.) : 

Ananta Balachavya v, Damodhar Mahund, 13 
3. 25; 13 Ind, Jur, 145; 7 Ind. Dec., (x, 9.) 17 
sejied on: " DU 
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First appeal from the decision of the 
Additional Subordinate Judge, Benares, 
dated the 16th December r9zo, 

Mr. Badri Narain (with him Mr. Mushiag 
Ahmad for Dr. S. M. Sulaiman), for tte 
Appeliant, 

Messrs, Harendra Krishna Mukerji and 
Katlas Nath Katju, for the Respondents. 

JUDGMENT.—Jlhe suit out of which 
this appeal has arisen was brought by 
the plaintiffrespondent for possession 
of a seven storied house No. 7-27 
called Chhoti Haveli situated near 
the golden temple in Benares. This 
house had been purchased by Musammat 
Lakhpat Kunwar,the widow of one of the 
Pandas of the temple, in r898. She died 
on the yth of January 1914. On the 30th 
of December 1903 shemadea Willinfavour 
of the plaintiff and Letters of Administra - 
. tion were, after her death, obtained by the 
guardian of the plaintiff ‘he plaintiff 
claimed the property both as adopted son 
of thelady andalso by virtue of the Will. 
The claim on the basis of adoption wos re- 
pelled by the Court below, but the claim 
has been decreed by the learned Subordi- 
nate Judge on the ground that the property 
belonged to Musammat Lakhpat Kunwar 
at her death and that the plaintiff by virtre 
of her Will has acquired it, On the 2nd of 
August 1903 Musammat Lekhpat Kenwar 
executed a  sale-deed in favour of 
the defendant Kashi Nath in respect of 
the house in question and certain 
moveable property such as chandeliers, 


mirrors, etc, which were in the house 
fof a consideration of Rs. 3,000 
The defendant Kashi Nath  conterded 


that under this sale-deed he had zcquired 
the house and it was alleged that under a 
pattition between him and Kedar Nath, 
the appellant, the house had fallen to the 
share of Kedar Nath. After the death 
"of Musammat Lakhpat Kunwar when the 
application for Letters of Administration 
was pending certain move«ble property 
alleged to have belonged to the lady was 
attached by an order of the Court, “he 
present defendant Kashi Nath app'ied 
tothe District Judgefor release of the move- 
able property so attached. That appli- 
cation having been refused he instituted a 
suit for establishment of his right to cerf- 
tain moveables including the moveable 
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property mentioned in the sale-deed of the 
2nd of August 1913. He alleged that under 
that sale-deed he had purchased the move- 
able property mentioned in the sale-deed. 
On behalf of the present plaintiff who was 
a defendant to that suit it was contended 
that the sale-deed was nominal and ficti- 
tious and had been obtained from the 
lady who wasan old and parda nashin lady 
by the defendant Kashi Nath who was her 
agentand whose father also was her Mukh 

iar-am. The learned Subordinate Judge 
framed an isstie as to the validity or other- 
wise of the sale-deedand he came to the 
conclusion that the sale-deed was a fic- 
titious and nominal document and was 
invalid and he dismissed the suit of the 
present defendant, Since then no further 
litigation took placein respect of the house 
in question, Onthe basis of the sale-deed 
the name of Kashi Nath was entered in the 
registers of the Municipality of Benares in 
respect of this housein the place of Musam 

mat Lakhpat Kunwar. Subsequently, a 
tenant of the name of Ram Bharos was 
living in thishouseastenant. ‘he plaint- 
iff instituteda suit against him for recoverv 
of arrears of rent in the Court of Small 
Causes. Ram Bharos denied being the 
tenant of the plaintiff and stated that the 
house belonged to Kashi Nath and that he 
was Kashi Nath’s tenant. "Thereupon the 
plaint was returned to the plaintiff under 
Section 23 of the Provincial Small Cause 
Courts Act and. the plaintiff then insti- 
tuted the present suit for recovery of poss- 
ession of the house against Kashi Nath, 
Kedar Nath and Ram Bharos, Ram 
Bharos died during the pendency of the 
suit, The defendants based their title 
upon the sale-deed of the 2nd of August 
1903 to which we have referred atove. 
They also asserted that they were in ad- 
verse proprietary possession for mote 
than 12 years end even if the plaintiff 
had any title that title had become cx- 
tinct. The Court below held that the de- 
cision in the previous suit dated the 25th 
of Jene 1907 operated as res judicata, that 
in its opinion, the sale-deed was fictitious 
and nominal and that the plaintiff had 
proved not only his title but also his poss- 
ession within 12 Vears. It accÓrdinglv 
decreed the suit, The defendant Kedar 
Nath preferred this appeal. No doubt 
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Kashi Nath who had supported the claim 
of Kedar Nath produced the sale-deed of 
theznd of August 1903. Healso prodvced 
the titledeeds of Musammat  Lekhpat 
Kunwar. As Kashi Nath and his father 
were the agents and servants of 
Musammat lakhpat Kunwar the poss- 
e33i0n of the title-deeds by these 
persons is not a circumstance which 
can carry any weight, Had the purchaser 
been a stranger to Musammat Lekhpat 
Kunwar the fact of his possessing the ori- 
ginal title-deeds wouid have been 4 strong 
argument in favour of the saie-deed held 
by Kashi Neth not being a nominal docu- 
ment, but having regard to the fuct that 
Kashi Nath and his father were the ser- 
vants of thelady and were looking after 
hercasesthey had accesstothe documents 
belonging to her, and the fact of the 
title-deeds being in their possession woild 
not be a circumstence which would Le 
prejudicial to the pleintiii's case. As Te- 
gards the matter being rcs judicata it seems 
to us that the question as to the validity 
or otherwise of the sale-deed of the znd 
of August 1993 was a matter directly and 
substantially in issue in the previous suit. 
A portion of the property claimed in 
that suit was claimed on the basis of the 
sale-deed, Unless the validity of the sale- 
deed could be established that part of 
the claim could not prevail. Therefore, 
the question whether the sale-deed wasa 
valid document was a question which 
arose directly and substantially in the 
previous suit without a determination 
of which thatsuit could not be determined. 
Itis true thatthe property now claimed 
was not claimed in the previous suit, but 
the title to this property and to the property 
then claimed was derived from the same 
source and the Court decided that sovrce, 
namely, the sale-deed, to be invalid and 
that it conferred no title on Kashi Nath. 
Most of the arguments which were used 
by the Bombay High Court in the case 
of Ananta Balacharya v. Damodhar Makund 
(r)apply with equal force to the present 
case. Our attention was drawn to the 
ruling of this Court in Khalik Yar Khan 
v. Mobarik Begam (2). No doubt there 


T oe 25; 13. Ind.; Jur. 1451/7 Ind. Dec, 
a e I7. 
(a 7-ind5Cas: 388. 
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are observations in that judgment which 
favour the appellant’s case, but we think 
that, as in the present case the claim is 
based entirely on thesale-deed and the ques- 
tion of the validity of the sale-deed arose 
directly in the previous suit and that suit 
could not be determined without a deci- 
sion as to the validity of the sale-deed, 

the decision in the previous suit must 

be held to be binding as between the 

patties. Furthermore, that decision isa 

very strong piece of evidence against 

the present defendants. The sale-decd 

was executed by a lady of affluent means. 

It is true that she had embarked on litiga- 
tion and had been unsuccessful and thet a 

decree we spending against her but she wes 
apprehensive of a claim for mesne profits 
being put forward against her and, there- 

fore, she had a good motive for transfer- 
ring this housein srcha way astocnetle 
her afterwards to protect the property. 
The purchaser, as has teen already stated, 
was her servant. It lay very heavily 
upon him to prove by cogent evidence 
that the transection was eakove ktcard 
and that no advantage hed teen taken cf 
thelady’sageand position Itis tite that 
Rs. 600 out of the alleged consideration 
forthe sale was paidin the presence of the 
Registering Officer but no evidence has 
been given to show how the present de- 
fendant KedarNath procured the money 

which he paid at the time cf registration, 
orthat hehad paid tothe lady Rs. 800 
some time betore the execution of the 
sale-deed. A dectreeforcosts had no dot Lt 
to be discharged and itis said by Keshi 
Nath that he paid the amount of the de- 
cree to a Civil Court Amin. Beyond the 
bare statement of Kashi Neth end that 
of a witness Bijoy Bahadur Lal, there is 
no other evidence to prove that the 
amount of the decree was paid by Kashi 
Nath himself. The Amin io whom the pay- 
ment is said to have teen mede wes nct 
examined, nor was any receipt prodtced 
granted by the A wun. In the judgment in 
the previous suit the learned SuLkordinete 
Judge gave various reasonsfor his ccrclt- 
sion that the sale was a fictitious tran:ec- 
tion. Weare notina position now to hold 
that the conclusion at which the Corrt 
arrived in 1907 and that to which the lea rn- 
ed Subordinate Judge came in the present 
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case were erroseous conclusions. It is 
said that Ka shi Nath has proved that hé 
has been in possession of the property 
ever since the date of the sale. The first 
piece of evidence which he addtces beyond 
the possession of the sale-deed and the 
title-deeds is the fact that receipts for 
Municipal taxes since the year 1904 paid 
forthe house have coinefrom his possession, 
but it appears that out ot there taxes those 
payable for the years subsequent to 1912 
were paid by the tenant Ram Bharos. 


The evidence upon the, question whether 


Ram Bharos was the tenant of the 
defendint or of the plaintiff is somewhat 
santy, Sukhdeo, a witness for the plairitift, 
has deposed tha at Rem Bharos was recom- 
mended by him to the plaintiff's guardian 
Kashi Prasad as a suitable tenant for tre 
house and that Ram Bharos was put 
in the house by Kashi Prasad. Some 
receipts. for rent had been produced by 
Ram Bharos, but some of those receipts 
purported to have been granted by one 
Mihadeo. -It was proved at the trial that 
daring the years in which Mahadeo is 
sfd to have granted the receipt he was 
not working for the defendant Karhi 
Nath, so that the learned” Sufordinate 
Judge came to ‘the conclusion that the 
receipts purporting fo have been granted 
by M^hadéo were not gentine rece!pts. 
The Pleader who represented Kashi Nath 
inthe Court below ina way admitted this, 
as the judgment of the lecrred Sclordi- 
nate Judze shows. As horse-tex wis 
paid in sitbseqrent years by Ram Bhearos 
and D it is probe bfe that the defcr. dent 
may have paid the hovse-tex durrf the 
time when litigation wasgoing onas tothe 
validity. of thé sale, the fact of the poss- 
ession cf receipts for house-tax or of the 
payment of hotise-tax is insufficient to 
esta blish the defendant'sadverse possession 
of the house. The  pleintit Has exc.m- 
' ined -three witnesses whose respecto bility 
and credibility are beyond question. One 
is wThakurein Raj Kunwar, a zemindav 
jady of the Sitapur District. She swore 
that she rented the disputed house which 
she described as a seven storied house 
nearthe golden temple from Kashi Prasad, 
the guardian of the plaintiff, in 1908 and 
paid himairentof Rs. ro for her occupa - 
. tion of the house, There is another wit- 
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ess, Dr. C. Bast, who practises at Jaun- 
a nd isa | Municipal Commissioner. He 
has deposed that in 1908 when he wes 
a student he came to Benares with his 
grandmother and mother and on the rte- 
commendation of a Bengali gentlemen he 
was allowed by Kashi Prased the plaint- 
iff’s guardian to occupy this.hovse which 
wasknowras Chhotdhaveit for overa month. 
A third witness, Ram Das, a zenundar un- 
connected with either of the patties, hes 
deposed that with the permission of Ka chi 
Prascd he ocet pied the house for a month 
or so in 1906. So that there is incon test- 
able evicence that in 1906 and 1908 Kashi 
Prasad had cha ree of the house and allowed 
persons whocorld not be deemed to te the 
defendant's tenants to occupy the house. 
There isno doubt the fact that Rem Bharos 
lived in the house from 1912 01 1913 and 
paid house-tax. There is no satisfactory 
evidence as to which of the parties realised 
rent from him, but the witness Sukhdeo, 
to whose evidence we have alrea dy refer- 
red, deposed that Ram Bharos went into 
the house with the permission of Kashi 
Prasad, This witness has been believed 
byv the learned Subordinate Judge and we 
see no valid reason for disbelieving him. 
The defendant has, therefore, failed to prove 
by very clear evidence that the sale was 
a genuine transaction and that the pur- 
chaser under the süle-deed has been in 
possession contintouslv for more then 12 
years from the date of the sale. On the 
other hand, there is evidence to which 
we have referred and which the Court Łe- 
low hasaccepted showing that the plair.tifi 
was in possession within 12 years prior 
to the date of the suit andas Ram Bha ros. 
was his tenant he continued in possession 
during all the years that Ram Bharos ac- 
tually occupied the house. In these cir- 
cumstances, we do not think that we should 
be justified in interfering with the decree 
of the Court below. We accordingly dis- 
miss the appeal with costs including fees 
on the higher scale. 


Z, K; Appeal dismissed. 
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TUKARAM V, UEARDA, 
NAGPUR J JE COMMISSIONER'S 
coU 


MISCELLANEOUS APPEAL NO. 34-B OF 1922. 
September 7, 1923. 

Present — Mr, Kotwal, A. J. C. 
TUKARAM-—DEFENDANT— APPELLANT 
UCYSUS 
UKARDA AND ANOTHER—PLAINTIFFS—- 

) RESPONDENTS, 

Transfer of Property Act (I V of 1882), s. 54— 
Berar Land Revenue Code, s. 205— Agreement 
io sell, whether creates vighi of jwe-emption— 
Suit “for specific  performance—Sale effected by 
Court—Pre-emption. 

An agreement to sell does not by itself create 
an interest in the property agreed to be sold and, 
therefore, does not give rise to a right of pre- 
emption. 

A sale effected by a Court in a suit for specific 
performance can be pre-empted under section 205 
ofthe Berar Land Revenue Code. 

M aidabi v. Tejabai, 4 N.L. R.. 138, distinguished. 


Appealfrom the decree of the Add'ticnal 
District Judge, Yeotmal, in Civil Appeal 
No, 25 of 1922, dated the 28th July 1022. 


Mr. M. B. Niyogi, for tke Appellant. 
Mr, M. Gupta, for the Respondents. 


JUDGMENT.—The materal facts may 
be briefly stated as follows. In 1970 Shec- 
ram, defendant No. 2, agreed to sell bis] alf 
shareinSurvey No. ro of which ke andh’s 
brother Jairam wereco-cccupanis to Tuka- 
ram Jagapa, defendant No, 1. In 1912 
Sheoram and Jairam suld tre entire Eur- 
vey number to the pla'ntiffis. In 1973 
Tukaram filed a suit for spec'fc perfamance 
of the agreement by Sheoram join ng as 
defendants the plaintiffs who werein pesses- 
sion under the sale in tL e'rfavcur and St eoc- 
iam and ultimately obtained a decree. 
A sale-deed in respect of [alf the Survey 
number was executed in lukaram'síavcur 
by the Court in March 1921, In Decem- 
bet 1927 the plaintiffs filed ike present 
suit for pre-emption of the share covered 
by this sale-deed. "The suit was dismissed 
by the Tria! Court on the preliminary p.int 
that the sale being inv dluntary tLe pla nt- 
iffs had acquired. no right «f pre-empti;n 
under section 205 ofthe Berar Land Revenue 
Code. The lower Appelate Court Fas re- 
versed the Trial Court's decree nod ng 
that the sale could not be treated as an in- 
voluntary sale and has remanded tle 
case for a tral on the merits, 
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The lower Appellate Court’s decis'on is 
attacked by Tukaram on two grounds. 
The first is, that the sale was involuntaty 
and no right of pre-emption exists under 
Chapter I8 of the Berar Land Revenue 
Code in respect of the transfer The 
second ground is, that Tukaram having 
acqu: ired an interest in tke property by tke 
agreement of gro, before the plaintiffs 
became: ‘co-sharers, the laiter had no right 
to pte-empt the share acquired by him, 

The point that thesale wasanin voluntary 
one is not seriously pressed. Section 205 
of the Berar Land Revenue Code, so far as 
it is material to the present case, isas 
follows — 

‘ When the interest, or any part o the 
interest, of a co-oceupant in any Survey 
number is trans‘erred by sale . . , 
every other co-occupant in the same Sutvey 
number shall have a right of pre-emp- 
tion.’ 

In Maidabt v. Tejabai (x) an exception 
was made in the case of a salein execution 
of a mortgag e-decree on the ground that it 
was not possible in the case of such a sale 
to follow the methcd prescribed in Chap- - 
ter 18 by whicha person claiming pre emp- 
tion can exercise his right. In tke present 
case there isnothing to prevent tbe plaint- 
iff from complying with the method. 

As tegards the second point, the right of 
pre emption in the present case beng creat- 
ed by Statute we ere to follow tke plain 
language of tre Statute. The right arises 
only on a transfer by sa'e. Now in tle 
present case there was no sale jn 1910, It 
is said that the agreement of 1910 was re- 
e/stered and amounted to a sale but tte 
document is not produced in this case. 
We do not know its contentis nor do we 
know tkat it was registered, That it was 
not a sale is, however, clear from tL e fact 
that Tukaram himself sued cnitas an agree- 
ment and claimed and obtained a decree 
for specific performance on its basis. We 
must, therefote, take it that the agreement 
was noth'ng more than a contract to sell 
which, as provided under section 54 of tke 
Transfer of Property Act, dd not of itself 
create an ‘nterest in tre property agreed 
to be sold, By the agreement Tukaram 
acquired nothing moretranarigbt tokave 


(1) 4 N. IL, R. 138. 
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it specifically performed. It was not 
until 192 1 whenthe Court executed the saje- 
deed in Tukaram’s favour that there was a 
transfer by saleinhisfavour At that time 
the plaintiffs were ca-occupants by virtue 
of their purchase of Jairam’s half share 
in 1912 aid the right of preemption 
arose then in their favour. The plaintifis 
have, therefore, been rightly held entitl- 
edto pre-empt, The appeal fails and is 
d'anissed with costs. 


S. D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Privy COUNCIL APPEAI, NO. 40 OF 1022, 
March 15, 1923. 

Present —Justice Sir P. C. Banerji, KT; 
and Mr. Justice Gokul P asad. 
DEO INDER SINGH AND OTHERS— 
APPLICANTS 
veYSHS 
KHUSHI RAM—OrrosrrE PARTY. 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 
179— Application for leave lo appeal toPrivy Council 
—Delay— Extension of time, whether permissible. 

Section 5 of the Limitation Act is applicable 
to an application for leave to appeal to His 
Majesty in Council, and delay in making such an 
application may, therefore, be excused on 
sufficient cause being shown. 


Application for leave to appeal to Hs 


Majesty in Council. 

Mr. S. A. Haldar, for tke Applicants. 

Mr B. E. O'Conor, for tle Opposite 
Party. l 

JUDSMENT.—This isan application un- 
der section 5 of the Limitation Act, asking 
this Court to extend tke time fcr presenta- 
tion of an appl'cation for leave to appeal 
to His Majesty in Council, 

Tne first yuestion which we have to con- 
gi deris whether section 5 canapply to a case 
of this kind. Tne lancuace of the section 
asit now stands is very clear, It istotke 
effect that time for present ng an appeal, 
or an application for leave to appeal may be 
extended under the provisions of this 
section for sufficient reasons. The present 
application is cleariy an applcation for 
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leave to appeal, Article 179 of Schedule I 
of the Limitaticn Act. descrbes tLe 
application as an application fcr leáve 
to appeal to his Majesty, and prescribes 
a limitation of ninety days as the Article 
stands amended under Act XXVI of 1920, 
The application beng an application for 
leave to appeal. it clearly comes within 
the purview of section 5 of the Limitation 
Act, We Lave next to consider whether 
sufficient reascn has been shown for the 
de'ay intbe presentation of the appfcation 
The application would Lave been within 
time if it Lad been presented on the 23rd 
October 1922. An affidavit has been filed. 
lo the effect that the agent of the applicant 
was coming to Allarabed for the purpose 
of filing the application for leaveto appeal 
to kis Majesty in Council, trat wren ke 
reachedthe Aligarh station, he had an attack 
of Renal Colic, which confined him to ted 
till the 2nd of November following. ‘The 
affidavit stands uncontradicted and is sup- 
ported by a medical certificate, which 
he has produced. 'The Court was closed 
from tke 3rd of November to the sth, 
and on the 6th of November, the present 
application was filed. In these circum- 
stances, we think that sufficient reason Jas 
been shown for the delay in the presentaticn 
of tke petition, We acc-rdingly erant 
this application, 


BK, Application allowed. 


MADRAS HIGH COURT. 
Crvin MISCELLANEOUS PETITION No, 488 
OF 1923. 

March 19, 1923. 
Present:—Sir Walter Schwabe, Krt., 
Chief Justice,and Mr.Justice Coutts-Trotter, 
Tas SECRETARY, BOARD or RE- 
VENUE (Income Tax) MADRAS— 
REFERRING OFFICER— PETITIONER. 

DEN aus 
THE MADRAS EXPORT CO. VADRAS 
— ASSESSEE- RrSPONLr. ^ 
Civil Procedure Code (Act V vof lyan), s. 109 
— Income Tax Act (VII of 1918), s. 51—De- 
ciston of High Court on reference by Board of 

Revenuem~— Appeal to Privy Council. 
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The decision of the High Court on a reference 
by thé Board of] Revenue under! section 51 of the 
Income Tax Act isa “final judgment " within the 
meaning of section rog of the Code of Civil Pro- 
cedure; and the. Court has power to grant leave 
to appeal. to His Majesty in Council from such 
decision. [p. 377, cols. r & 2.] 

Au appeal does not exist in the nature of things. 
A tight to appeal frońt any decision of any tribunal 
n be given hy an express enactment. [p. 379, 
. Col. 1.) 

When once the High Court has its jurisdiction 

extended by a special Act, the case which is thus 
put under ifs jutisdiction becomes subject to the 
provisiotis of thé Code of Civil Procedure with 
all its incidents, including the duty to grant leave 
to. appeal to the Privy Council in cases which 
satisfy the conditions ofthe Code.[p.3'0, col r.] 

Natióral Teleplione Co. v. Postmaster- General, 
(1913) A. €. 546; 82 L. J. K. B. 1197; 109 L. To 
562; 57.8. J. 661; 29 T. L. R: 637, relied upon. 

Per Schwabe, C J.—The High Court does not 
sit in any other capacity thah in the exercise of 
its ordinary. ànd .extfaordinaty, original, civ il 
ahd appellate jurisdiction. There is no separate 
statutory jurisdiction when it tries mattets refer- 
red. to it by statüte. [p. 378, col.2.] 

Ramachandra Rao v. Ramachandra Rao, 67 
Ind. Cas. 468; 45 M. 320: p M. L. T. 154; 26 C. 
W. N. 713; 35, C. L. J. 545; 16 L.-W. 1; (1922) 
M. W. N. 359; (1922) A, LR. (P. C.) 80; 20 A. L. 
J. 684: 43 M. L. ]. 78; 24 Bom. L. R. 963 (P. C.), 
and Navivahu v. Turner, 16 I. A. 156; 13 B. 520; 
5 Sát. P. C. J. 490; 13 Ind. Jur. 251; 7 pe Dec. 
(N. 8) 345 (P. C.), followed. 

Petition presentedunder sections 109 end 
116 and O. XLV, r. 3 of the Civil Procedv re 
Code, 1908, praying the High Corrt will 
be plezsed to grant a certific: te to enabie 
the petitioner to appeal to His Majesty in 
Council against the judgment of the High 
Court, dated 30th October 1922 in PRefcrred 


Cise No. 4 of 1922 


Mr. Nugent Grant (with lim Messrs. 
R. M. Atyangar, O. T. Govindan 
Namblar, King and Partridge), for the 


Respondent, took the preliminary objec- 
tion that no appeal lay to the Privy Council 
since the decision of their Lordships on a 
reference under section 5I of the Income 
Tax Act is nota “final judgment” or order 

ithin the meaning of section 109 ofthe C' vil 
Procedure Code. Theré is no inherent 
right of appeal and unless sech right is 
confeited by Statute, none exists. Rangoon 
Botatoung Co., Limited v . Collector of Rangoon 
(1). The Indien Income Tax Act is a self- 


contained enactment and the terms of the 

(1) 16 Ind, Cas. 188; 40 C. 21;16 C. W.N. 
961; 12 M. T. T. Yos; (1312) M. W. N. 781: 16 
C. L. ]. 245.33 M.L. T.2 m 14 Bom. E R. 833; - 
I0 ÁÀÁ.l.].271; 5 Bur. T. T. 205; 6 L. B 
39 I. Á. 197 (P. C) 


Bezanp 


BR 15035 


sections must be looked into to determine 
the question. The High Court would ordi- 
narily have no jurisdiction to deal with 
Revenue matters but section 57 of the 
Income Tex Act enables the Revenue Boa rd 
to refer certain matters to the High Court. 
for their decision. 

- The High Court isa ‘persona designata" 
and the decision of the Court is merely 
anaward. ‘The decision of the Privy Cot reil 
in Rangoon Botatoung Co.; Limited v . Collec- 
tor of Rangoon (1): establishes the positicn 
very clearly. The language of the Iand 
Acquisition Act and the Income Tex Act 
is more or less similar in regard to this 
matter. 

' The jurisdiction of the High Court 
in'expressing its opinion on a reference 
under the Income Tex Act is neither ori-’ 
ginal noreppellete. Indeed, it does not fall 
under any of the jurisdictions conferred 

on it by the Letters Patent. It is purely 
statutory. No tight of appeai is conferted 
on the decision of the High Court on a 
reference ; on the other h-rd,^ the Board 
of Reventic His to cct on the opinion of the 
High Court «nd the Act does not contem- 
plate 2 further tight of c.ppeal to the Privy 
Co 1ncil. 

Mr C.V. Ananthakrishna Aiyuf, (Gevern- 
ment Pleacer), for the Appéllant .~ There 

are two points for consider.tion, first, 
awhether the High Court in deciding a refer- 
ence under secti ‘on 5r of thé Ineóme Tex 
Act is sitting asa Court or whether it is à 
persona designata. 

It is clearly a cse ot st pp emente J juris- 
diction to an exi isting Court. See National 
Telephone Co. wv. Postmaster- Generel (2) 
and Secretary of State Jor India v. C keli- 
kani Rama Rao 13); 

The decision in the Land Acquisiticn 
Act sionds.on quite a different footing. 
The word used in the Act right through 
is “award” not judgment. See Special 

Officer, Salselte Building Sites v. Dasabhai. 
(4). See also Ramachandra Rao 


(2) (1913) A. C. 546; 82 L. J. K. B. 1197; 
109 L. T. 562; 57 S. J. 661; 29 T. de R.637. 

. (3) 35 Ind. Cas. 902; 39 M. e 31 M. L.J. 
324; 20 C. W. N. 1311; (1916) 2 M. W.-N. 224; 
I4 A, L. J. 1114; 20 M. L.T. 435; 4 IL. W. 486; 


18 Bom. L. R. 1007; 25 C. L. J. 69; 43 L A. 192 


Pak. 
: * (4) i Ind. Cas. 763; 17 C. W:N. 421 (P. CJ. 


| Vol, 75] 


INDIAN CASES. 


377 


SECRETARY, BOARD OF REVENUE; MADRAS v. MADRAS EXPOR' CO. 


v. Ramachandra Rao (5) explaining Rangoon 
 Botatoung Co., Limited v. Collector of Ran- 
goon (1). 

Secondly, the jurisdiction ot the High 
Court is either ordinary or extraordinary, 
original and appellate. There is no 


saparite jurisdiction called statutory juris-. 


diction which is recognised. 

See Navlvahu v Turner '6) and Chappan 
v. Moidin Kuiti (7). 

In Birendra Kishore Manikya v. Secre- 
tary o State for India in Council (8) 
it wis he'd income tax jurisdiction 
is appellate. i 
. In Tata Iron & Steel Co. v, Chef 
Revenue Authority, Bombay (9) their 
Lordships held that there was a right 
of appeal under the Income Tax Act. 


Whatever may be the jurisdiction in which - 


the High Court sits it is either originel 
or appellate, ordinary or extraordinary 
andin any case it would bea final judgment 
and a right of appeal exists to the Privy 


Council. 
ORDER. 

Schawabe, 0. J.— This is an application 
for leave to appeal to the Privy Council 
from a decision of this Court on a reference 
to it under section 51 of the Income-Tex 
Act VII of 1918. The question involved 
in this reference isa difficult and important 
point of law of very great and generel 
importance. I am, therefore, prep2red to 
cerlify that, although the actual amocnt 
involved in this reference is only about 
Rs. 6,000, the case is a fit one for appeal 
ío His Mijesty in Council, provided that 
we hive the power to certify, that is, 
provided that appeal lies.. This depends 
on whather our decision in this case is a 

Y final judgment ” of the High Court either 
' in its ordinary original civil jurisdic- 
tion or extraordinary original civil juris- 


(5) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 
154; 26 C. W., N. 713; 35 C. L. J. 545; 16 L. W. 
I; (1922) M. W. N. 359; (1922) A. I. R. (P. C) 

.80; 20 A. L. J. 684; 43 M. L. J. 78;24 Bom. L. 
R. 963 (P. C). id 

(6) x6 I. A. 156; 13 B. 520; 5 Sar. P. C. J. 
400; 13 Iud. Jur.251; 7 Ind. Dec. (N. S.) 345 (P. C.). 
_ (7) 22M.68; 8 M. L. J.231; 8 Ind. Dec. (N. s.) 


49. 
: (8) 6x Ind. Cas. 112; 48 C. 766; 32 C. L. J. 
433: 25 C. W. N. 80. 

(9) 64 lad. Cas. 931; 23 Bom, I, R, 1102, 


diction; or in its appellate jurisdiction, 
because under Clavse 39 of the Letters 
Patent it is only on these matters that an 
appecl Hes. I agree thot there is no in- 
herent right of appeal ond that trless 
such right is conferred by the Letters Patent 
or by Statute there can be none. I have 
no doubt that our decision isa “judgment ” 
and also that it is ‘final’, The power 
of determining income-tex question is con- 
ferred by the Income-Tax Act VII of 1918. 
By section 57 the Chief Revenue Anthority 
may, and in certain circumstances on the 
application of the assessee himself must, 
draw up a statement of the case and refer 
it with his own opinion to the High Court 
and the High Court has to decide the ques- 
tion raised and deliver judgment, and that 
judgment is to be acted upon. Apert 
from this provision, the High Court ty 
reason of section 106 of the Government 
of India Act hes no power to deal with 
revenue matters. The section confers this 
jurisdiction on the Court and, in my view, 
these Income-Tex cases are referred to the 
Court asa “Court” and it must follow 
that the ordinary rights of appeal from 
thit Court are available. This principle 
is clextly enunciated in National Telephone 
Co. v. Postmaster-General (2), The Govern- 
ment in that case hed taken over the assets 
of the National Telephone Co. and by the 
Telegraph (Arbitration) Act,  19cg, 
(Edw. VII, C. 20) section T, it was provided 
that any difference 2s to price and other 
matters, if: the parties agreed, be referred 
to the Railway end Canal Commission 
and tht that Commission should determine 
the same. The R^ilway Canal Commission 
is a statutory body and there are certain 
rights of appeal from its decision. T'he 
matters in dispute between the National 
Telephone Co., and the Government were 
by agreement referred to that Commission 
and a decision was given. Upon appeal 
it was argued that no appeal lay, no right 
to appeal having been conferred by the 
Statute; but it was held that jurisdiction 
having been conferred on that tribunal, 
it followed thet the usual rights of appea] 
from that tribunal were also conferred. “The 
point was shortly stated by Lord Parker 
at poge 562: ‘Where by Statute matters 
are referred to the determination of a Court 


| of Record with no further, provision, . the 
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necessary implication Is, I think, that the 
Court will determine the matters asa Court. 
Its jurisdiction is enlarged, but all the 
incidents of such jurisdiction, including 
the right of appeal from its decision, remain 
the same.” The same principle has been 
applied here in cases under the Madras 
Forest Act, V of 1882, which gives a right 
ofappealfrom a Forest Officer to the District 
Judge without providing for any appeal 
trom the District Judge to the High Court. 
It was held by the Privy Council that when 
the District Court was reached, that Court 
is appealed to as one of the ordinary Courts 
of the country, with regard to whose pro- 
cedure, orders and decrees, the rules of the 
Civil Procedure Codeare applicableand that, 
therefore, an appeal lay to the High Court: 
Secretary of State for India v. Chelikant 
Rama Rao (3). - 

It was argued that the decision of the 
Privy Council in Rangoon Botatoung Co., 
Limited v . Collector of Rangoon (1) wasagainst 
this view. Under the Innd Acquisition 
Act, I of 1894, when lands are taken over 
for public purposes, the Collector is ap- 
pointed arbitrator as between the Govern- 
ment and the parties. Under section 18 
he may be required to refer the matter 
for the determination of the Court, the Court 
for this purpose being a principal Civil 
Court of original jurisdiction. By sec- 
tion 54 an appeal is given from what is 
termed an awatd of thet Court to the 
High Court. Two Judses of tre Chief 
Court of Burma sat to heat the reference 
and it was held by the Privy Council that 
no appeal lay ftom their decision applying 
the principle stated by Bramwell, L. J., in 
Sandback Charity Trustees v. North Stafford 
shire Railway Company (10). Anappeal does 
not exist in the nature of things. A right 
to appeal from any decision or a tribunal 
must be given by express enactment. 
So far as the actual decision is 
concerned, I think that the fact that the 
two Judges sat as arbitrators, and not as 
a Court in the ordinary sense is esfablished 
by the words of the Act itself, which coll 
their decision an award and nota Judgment, 
It was, however, suggested that these 
Judges: were sitting not oniy on the 


(ro) (1878) 3 Q. B. D. 1 47 L. J. Q. B. 16 
37 li Te 391; 20 W. R. 229. 


reference to them by the Collector | 
but also as an appellate tribunal 
under section 54. It is difficult to 
understand how this could be so, 


because it seems impossible that the two 
Judges could be hearing a case as arbitra- 
tors and ab the same time be hearing an 
appeal from their own decision which had 


not yet been given. Lord Shaw in 
Secretary of State for Ind'a v. Chelthant 


Rama Rao (3) explains this judgment 

by seying that the proceedings were from 

beginning to end ostensibly and actualiy 

arbitration proceedings, andin Ramachandra 

Rao v. Ramachandra Rao (5) their Lord- 

ships of the Privy Council explain the de- 
cision in Rangoon Botatoung Co., Limited v. 
Collector of Rangoon (1) in the same way— 

see page 329.* I think, it is clear on these 
authorities that the principles enrrcie ted 
in the National Telephone Co., case are 
considered, as being of general applicaticn 
in this country end arein no way affected 
by the decision in Rangoon Bolalowng Co., 
Limited v. Collecter of Rangoon (1). This 
Court does not sit in «ny other capacity 
than in the exercise of its ordinary ard 
extraordinary, original civil jurisdicticn ard 
its appellate jurisdicticn. See Chatfan v. 
Moidin Kutti (7) end Nawtvakw v. Turner 
(6). It does not sit in a further cepecity, 
namely, to try matters referred to it by 
Statute. It would te possible for the 
Legislature toempcwer the Judges to sit 
ês arbitrators ard without appeal, tut 
it would require plain language to impose 
such duties and there is nothing in tbe 
Income Tox Act to indicate any such 
intention. Whether in this case we are 
sitting in our original Jurisdiction,or in our 
appellate jurisdiction «s wes held in 
Birendra Kishore Manihya v. Secretary of 
State for Indiain Council (8),isimmaterial, 
for in either case there is a right of appeal 
or power to give leave to appeal to the 
Privy Council. There is direct authority 
on the point in Tata Iron & Steel Co. 
v. Chief Revenue Authority, Bombay 19), 
with which, for the reasons stated above, 
1 agree. 

Accordingly, & certificate for leave to 
appeal to His Majesty in Cotncil will te 
granted. Costs of this application costs 
in the cause. l 

* Pageof45 M.—[Ed.] 
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Coutts Trotter, J.—This was a case 
referred to the High Court by the Chief 
Revenue Authority under the powers con- 
ferred upon it to that end, by section 51 {T} 
(9) of the Income Tax Act, VII of 1978. 
The Revenue Authority belng dissatisfied 
with the determination of the High Court 
is desirous of obtaining leave to appeal 
to the Privy Council. 

With the merits of the question we are 
not concerned. The only point we have 
to determine is that raised by way of pre- 
liminary objection by the assessee, 9:2., 
that we have no power to grant leave to 
appaal, in any event. There can be no 
qiestion as to the fulfilment of the condi- 
tions requisite for an appeal being allowed, 
"for though the value is only Rs. 6,000, the 
lezal importance of questions raised by the 
reference is obviously great. But Mr. Grant 
hisargued thit the provisions of the Code 
of Civil Procedure do not apply, that there 
is a spacial machinery provided by the 
Income Tax Act beyond which you must 
not look and thot unless there is an express 
provision in the Act for anappeal to the 
Privy Council, there is no jurisdiction in 
this Court to grant leave. The chief author- 
ity which he cites for that position is Ran- 
goon Botatoung Co., Limited w. Collector of 
Rangoon (1), a decision of the Privy Council 
on appeal from the Chief Court of Lower 
Burma, under the Land Acquisition Act, I 
of 1894; and it wis there held th^t, as 
the Lind Acquisition Act conferred no 
express tight of appeal, none existed 
following the observation of Lord Bromwell 
in Sandback Charity Trustees v. Nonh 
Staffordshire Railway Company (10) “An 
appeal does not existin thena ture of things. 
A right to appeal from any decision of any 
tribunal mist be given by an express 
enactment,’ In that case an award of 
a Collector as to valuation was referred to 
the Chief Court of Lower Burma under the 
provisions of the Act; and it wis quite 
possible to take the view thit, in effect, 
the Judzes forming the Court were to be 
razarded as arbitrators making an award, 
from which award no appel would lie 
unless expressly conferred. But at prige 
26* of the report Lord Micmghten, who 
detivered the judgment of the Board, 
makes the following cbservation: “They 

*Page of 40 C.—[Ed.] 


(t.e, the representatives of the Chiet Court) 
sat as ‘the Court’ end also as the High 
Court". This world seem to indicate thet, 
in the opinion of the Board, the Chief 
Court of Lower Burma was in that cate 
invested with the functions of a Cot:it 
of law, as well as those of arbitrators, I 
do not profess to understand hew any 
Court can Le supposed to Le ccmbinirg, 
at one and the seme sitting, the trncticrs 
of arbitrators with those of cn appellate 
ttibunal apparently a triLunal sitting in 
appeal from itself in its other contempora- 
neous exercise of its functions as arbitrators, 
But I think, it is not going too far to say 
that that decision bas been treated as teing 
based on the view that the Lond Acquisition 
Act made the Chief Court arbitrators and 
no more. That view appears to have been 
adopted by Lord Macnaghten himself in 
Special Officer, Salsette Butlaing Sites v. 
Dasabhai Bezanji (4). Ece also the observa- 
tions of Lord Shaw in Secretary of State 
for India v. Chelikant Rama Rao (3). 

Mr. Grant's argument is as follows. 
By section 106 of the Goverr mert of Tr dia 
Act, the ordinary Courts of this country 
are debarred frcm inquiring into me.tters 
concerning the revenve. The Inccme Tix 
Act of 1918 gives power to the Board of 
Revenue end ina sense creates a right 
in the assessee to refer a formel speci] 
case for the opinion of the High Court. 
Its contention is, thet the Act of 1918 
is exhaustive «s to this subject, and that 
when the High Corrt has given its opinion, 
the matter is ended, as the Statute makes 
no provision for a further appeal to the 
Privy Cornel. If the matter were ves 
integra, the inclination of my mind would 
be in accordance with this argr ment, tut 
I think, I am precluded Ly authorities 
of great weight from acceding to it. ‘The 
principle that I conceive to ke established 
by those authorities is this, that where 
you find the jurisdiction of a Court extended 
by a Statute to matters which would not 
ordinarily come within its purview, thet 
extension of jurisdiction makes the new 
matters subject to cll the machinery pro- 
vided by law, forthe regulating of its ordinary 
jurisdiction as a Court of Record—the 
machinery in this instance being the Civil 
Procedure Code. That seems to me to ke 
empbafically leid down by the House of 


$80 


Lords in Nattonal Telephone Co. v Post- 
master-General (2), There, by a Special 
Statute, it was enacted that on the taking 
over of the Company by Government, 
all matters in dispute should be determined 
by the Railway and: Canal Commission. 
The decision of the House of Lords was to 
the effect that the referring of the matter 
to the arbitrament of the Railway and 
Cinal Commission brought into operation 
all the michinery of appeal provided by 
the Rillwiy and Canal Traffic Act, 1888, 
andallowedanappealfrom it, notwithstend- 
inz the absence of any express provision 
in the Special Act. I think, that the posi- 
tion hid been previously established for 
India in Nav'vahu v. Turner (6), by the 
Judicial Committee. This has been the 
consistent view of this Court end it hes 
been endorsed by the Privy Council in 
Seeretary of State for India v. Chelikani 
Runt Rio (3). Iam, therefore, constrein- 
ed to hold that, when once the High Court 
his its jurisdiction extended by a Speci-1 
Act, the case which is thus put under its 
jurisdiction becomes subject to the pro- 
visions of the Code of Civil Procedure, 
with all its incidents including the duty 
to crantleave to appe^l to the Privy Council 
in cases which satisfy the conditions of the 
Code. As I havesaid, there is no question 
but that this case sitisfied those conditions 
and I, therefore,am of opinion that leave 
to appeal must be erinted 
V.N. V, Letve ty appeal granted. 
S. I 
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Section 52 of the Provincial Insolvency Act 
tefers to property which would include both the 
moveable and immoveable property of the debtor. — 
However, it contemplates the delivery of property 
in the possession of the Court, and thereby restricts 
its operation to such moveable property which is 
seized by the Court by attachment, seizure or in 
such other manner as to give its possession to the 
Court. Debts due to the debtor which are attach- 
ed by the issue of a prohibitory order under O. 


XXI, r. 46, cl. (a), Civil Procedure Code, do not 
fall within the purview of the section. [p. 38r, 
cols. x & 2.J 


The “ Receiver” referred to in section 52 of the 
Provincial Insolvency Actis the Receiver appointed 
under para. (1) of section 56 of the Act after the 
passing of the order of adjudication and-not the 
interim Receiver appointed under section 20 of the 
Act. [p. 381, col. 2.) 

The power to apply for an order under section 
52 ofthe Provincial Insolvency Actfor transfer of 
property from the custody of the Court to that 
of the Receiver, or the power to sell a part of the ` 
property to pay off a charge created by section 52, 
Cannot be Conferred on an interim Receiver for the 
preservation or management of the property 
pending decision of the Court. [p. 381, €ol.2.) 

" Where property under attachment is not liable 
tospeedy decay or whereitis notof such a mature 
that the delay in its sale would seriously depreciate 
its value, the Court should, in the exercise. of its 
inherent jurisdiction, order stay of the execu- 
tion proceedings tillsuch time as the Insolvency 
Court either passes an order of adjudication or 
E the application for adjudication.[p. 382, 
col.7. 

Application by Officiel Receiver under 
section 52 of the Provinciel Insolyercy Act, 
V of 1920, that the immoveable property 
attached under O. XXI, r. 54, Civil Pro- 
cedure Code, should be delivered to him. 

Mr. Assttdomal Rewachand, forthe P;oint- 
iif, 

Mr. Chowthram Dewanmal, for the De- 
fendants. 

ORDERE.-—Messts. Lyon, Lord ard Co., 
Ltd., the attaching creditors, have obtcincd 
an order of attachment of certein immove- 
able property seid to belong to the Firm of 
Messts. Vitthardas-Rattenchand, their debt- 
ors, in execution of en award wbich has 
been filed in this Cov rt rrderthe provitions 
of the Indian Arbitration Act ard is en- 
forceable as if it were a decree. 

A petition for adjudicating the, debtors 
insolvent has been admitted by this Court 
in its Insolvency Jurisdiction erdthe Ofh- 
cial Receiver of this Court has been appoint- 
ed as interwm Receiver under section 20 
of the Provincial Insolvercy Act, V of 1920, 
pending the passing of an order of adjrdi- 
cation, The Official Receiver has applied 
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undersection 52 of the Provincial Insolvency 
Act for the attachment being raised and 
the property handed over to him. 

On behalf of the attaching creditors 
Mr. Assudomal has opposed this applica- 
tion and has contended that the property 
under attachment is immoveable property 
and as such not in the possession of the 
Court of which delivery can be given to the 
Official Receiver, and that this application 
under section 52 of the Act is, therefore, 
incompetent, He has further contended 
that, in any event, the raising of attachment 
and delivery of the property to the Official 
Receiver should be made subject to the 
payment of the costs of arbitration pro- 
ceedings and the costs of the execution 
proceedings. : 

The first contention of Mr. Assudomal 
is soundand must, in my opinion, be 
upheld. 

The property under attachment is not 
in the possession of the Court of which 
delivery can be given to the Official Re- 
ceiver. Under O. XXI, r. 54, Civil Pro- 
cedure Code, the executing Court effects 
attachment of immovesble property not 
by actual seizure, but an order prohibiting 
the  judgment-debtor from transferring 
or charging the property in any way and 
all persons from taking any benefit from 
such transfer or charge. The judgment- 
debtor continues to retain the possession 
of such property and enjoys its mesne 
profits, 

Ás the Official Receiver has been appoint- 
ed interim Receiver of the property of the 
debtors he is already in constructive posses- 
sion of the property which was in the poss- 
ession ofthedebtorsatthe date of the order 
of attachment. The atttachment effected 
by this Court on the immoveable property 
of the debtors did not deprive them of 
their possession of the property. Section 
Ir of the English Bankruptcy Act of 1890 
expressly refers to and provides for handing 
Over possession of goods and not of lands 
taken in execution, and of any money 
seized or received by the Sheriff to the 
trustees in bankruptcy subject to the 
costs of execution being a first charge 
on the goods or money so delivered. Sec- 
tion 52 of the present Act which is based 
on section II of the Bankruptcy Act refers 
to property which would include both the 


moveable and immoveable property of the 
debtor. It, however, contemplates the 
delivery of property in the possession of 
the Court and thereby restricts its oper- 
ation to such moveable property which is 
seized by the Court under the .provisicns 
contained in O. XXI, Civil Procedure Code, 
relating to attachment of property by 
seizure or which is attached by the Court 
in such manner as to give possession of such 
property to the Court. It can hardly ke 
contended that debts due to the debtor 
which are attached by the isste of a pro- 
hibitory order under O. XXI, r. 46, cl. 1 (a), 
Civil Procedure C'cde, world fH within 
the purview of section 52 oi the Act. 

Iam further of opinion that this applica- 
tion fails on another ground as well. Scc- 
tion 52 of the Act provides for property 
being handed over to the Receiver who is 
empowered to sell the property or an ade- 
quate part of it for the purpose of satisfy- 
ing the charge. He is not required to 
maintain the stalus quo and to return the 
property to the custody of the Court in 
the event of the insolvency petition Leing 
dismissed. The “Receiver” referre to in 
section 52,1s the Receiver appointed under 
para. (1) of section 56 of the Act after the 
passing of the order of adjudication and 
not the inierim Receiver appointed under 
section 20 of the Act, who can only ke 
clothed by the Court with stch powers 
as are conferrable on an interim Receiver 
appointed under O. XL, Civil Procedure 
Code. The power to apply for an order 
undersection 52 of the Provincial Insolvency 
Acifor transfer of property from the custcdy 
of the Court to that of the Receiver, or the 
power to sell 2 part of the property to pay 
off a charge created by section 52 can 
hardly be said to be powers conferrable 
on an interim Receiver for the preservation 
or management of the property pending 
decision of the Court. I hold that the 
present application is misconceived and 
cannot be granted. 

With regard to the second contention 
taised by Mr. Assudomal he has failed to 
satisfy me that the costs of arbitration 
can be treated as costs of the suit within 
the meaning of section 52 of the Act, As 
section 52 of the Act does notapply to the 
citcumstances of this case, the claim of the 
attaching creditors to the alleged costs 
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of the suit as also the costs of execution 
procéedings being made a charge on the 
property also fail. 

A further point which arises for my 
consideration is, whether I should allow 
the attaching creditors to proceed with 
their application during the pendency of 
the insolvency proceedings and to bring 
the property under attachment to sale. 

It cannot be disputed that, in the event 
of the debtors being adjudicated insolvents, 
the attaching creditors will acquire no 
prior right over the general body of the 
creditors of the insolvents by the fact of 
their having obtained an order of attach- 
ment against the property of the insolvents 
prior to the date on which the insolvency 
petition was admitted. Section 51 of the 
Act lays down in unambiguous terms 
that, unless the assets are realized in exe- 
cution before the date of the admission 
of the petition of insolvency, the attaching 
creditor shall not be entitled to the benefit 
of his execution. If the property is brought 
to sale between the date of the admission 
of the petition and the date of the order 
of adjudication the Official Receiver will 
be entitled to the sale-proceeds, the attach- 
ing creditor being left to his remedy of 
proving his claim before the Official Re- 
ceiver and getting a rateable dividend 
like the general body of creditors from the 
estate of the debtor, 

The Insolvency Act does not, however, 
provide whether the execution proceedings 
should in the meantime be stayed or not. 

Where property under attachment is 
not liable to speedy decay or where it is 
not of such a nature that the delay in its 
sale would seriously depreciate its value, 
the Court should, in the exercise of its 
inherent jurisdiction, order stay of the 
execution proceedings till such time as the 
Inso‘vency Court either passes an order 
of adjudication or dismisses the applica- 
tion for adjudication. A forced auction- 
sale in execution proceedings may not 
realize the same price as may be secured 
by the Official Receiver by private treaty, 
and may result in loss to the general body 
of the creditors. 

As the property in question is immove- 
able property and it is not alleged that the 
postponement of itssale would be prejudi- 
cial, 'I order stay of further proceedings in 
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execution with liberty to the attaching 
creditors to apply in the event of the 
petition being dismissed. 

I make no order @s to costs. 

S. D, Application dismissed, 


CALCUTTA HIGH COURT, 
SECOND CIVIL APPEAL No. 1389 or 1920. 
June r, 1922. 

Present :—Justice Sir Asutosh Mookerji, 
Kr., ani Mr. Justice Chotzner. 
JOGENDRA KRISHNA ROY AND 
ANOTHER-——PLAINTIFFS—ÁPPELLANTS 
versus 
SHAFAR ALI AND OTHERS— 
DEFENDANTS—-RE£PON DENTS, 
Landlord amd  tenant—Occupancy — tenant.— 
Permanent lease taken—-Merger—Occupancy rights, 
whether extinguished—Bengal Tenancy Act 

(VIII of 1885), s. 22, application of. 

Where the proprietor of anestate grants an 
occupancy raiyat thereof a permanent lease, 
such grant has not under the general law 
the effect of extinguishing the right of occupancy 
possessed by the saiyal, and so render him 
liable to eviction as it is inconceivable in such 
a case to ascribe to the tenant an intention of 
foregoing a right so highly prized as the occupancy 
tight on the acquisition of the right of an 
intermediate holder. Nor has section 22 of the 
Bengal Tenancy Act any application to such a 
case. [p. 384; col. 2} —. 

Second appeal against a decree of the 
Additionel District Judge, Chittagong, 
dated the 5th April 1920. 

Messrs. Dwarka Nath Mitter and Debendra 
Nath Mondal, for the Appellants. 

Mr. P. C. Sen, for the Respondents. 

JUDGMENT.—This is an appeal by tbe 
plaintiffs in an action in ejectment. "The 
disputed lands are comprised in a 
revente-paying estate which was purchas- 
ed bythe plaintiffs on the 6th March 
I916' at a sale for arrears of revenue. 
On the 11th February 1918 the plaintiffs 
commenced this action to eject the de- 
fendant as a trespasser, ‘I'he Courts below 
have dismissed the suit, The defendant 
was a cultivator who had acquired a right 
of occupancy many years before the suit 
and was recorded as an occupancy raiyat in 
the Record of Rights finally published in 
1895. On the i6th July Igor he took 
from the then proprietors a permanent 
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lease under what was described as a 
taluki potiah, There is no controversy 
thatif the defendant was an occupancy 
ratyat at the date of the commencement 
of this litigation, he was protectedfrom 
eviction under section 37 of Act XI of 
1859. But the plaintifs have contended 
that the effect of- the permanent lease 
granted to Lim by the proprietors on the 
rth July 1901 was to extinguish the 
right of occupancy which he then posses- 
sed and that thereafter he must bte 
deem:d to have held as a tenure-holder. 
lf this contention is well-founded the 
plaintiffs are entitled to eject the defend- 
ant, because the existence of a tenure 
does not afford an answer to the claim 
pat forward by the plaintiff as the pur- 
chaser of an entire estate under the re- 
venue Sale. The question for determina- 
tion consequently is, what was the effect 
of the grant of the permanent lease by 
the proprietors to the defendant upon the 
occupancy right he possessed at the 
time, 

The plaintiffs have urged that the 
occupancy right merged in the superior 
interest and in support of this position 
reliance has been placed upon the pro- 
visions of section 22 of the Bengal 
Tenancy Act as it stood in 19or. That 
section, however, is of no assistance to 
the plaintiffs, The first sub-section to 
Section 22 as it stood before its amend- 
ment in 1907 wasin these terms: “When 
the immediate landlord of an occupancy- 
holding is a proprietor or a permanent 
tenure-holder and the entire interest of 
the landlord and the raiyatin the holding 
becomes united in the same person by 
transfer, succession or otherwise, the 
occupancy right shall cease to exist, but 
nothing in this sub-section shall prejudi- 
cially affect the rights of any third 
party," Here the immediate landlord of 
the occupancy-holding is not the pro- 
prietor of the revenue paying estate. 
‘The entire interest of the landlords 
‘and the raiyat inthe holding did not 
merge in the same pefson. The landlords 
carved out from their superior intcrest 
an intermediate tenure and created be- 
tween themselves and the cultivator an 
intermediate interest in favour of the 
latter, The case is, therefore, not within 
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the scope of sub-section (1) of sectioa 22, 
Sub-section (2) of section 22 was in the 
following terms: “If the occupancy-right 
in landis transferred toa person jointly 
interested in the land as proprietor or 
permanent tenure-holder the occupancy 
right shall cease to exist; but nothing in 
this sub-section shall prejudicially affect 
the iigbts of any third party." This 
sub-section also had obviously no applica- 
tion to the events which had happened. 
'The third sub-section wasin the following 
terms: “A person holding land as an 
tjavadar or farmer of rents shali not, 
while so holding, acquire a right of 
occupancy in any land comprised in 
his sjara or farm.” This sub-section was 
equally inapplicable because the defend- 
ants were neither <«avadavs nor farmers 
nor did they set up the acquisition of 
the right ot occupancy duting the pen- 
dency oftheir tenure. They had acquired 
thai right before the tenure in their 
favotr was created. The ex; lanation to 
section 22 was in these terms; “A person 
having a right of occupancy in land does 
not lose it by subsequently becoming 
jointly interested in the land as proprietor 
or permanent tenure-holder, or by sub- 
sequently hoiding the land in wara of 
farm.” This provision plainly could not 
be applied to this case. The position 
consequently is, thet section 22 as it 
stood in Igor does not lend support 
to the theory thatthe occupancy right 
merged in the subsequently created in- 
terest as tenure-holder. 

In view of this conclusion, we have to 
consider whether there was any general 
principle of law upon which the thecry 
of merget could be supported. The answer, 
in our opinion, must bein the negative. 
The question was discussed in Hirendra 
Nath Dutt v, Hari Mohan Ghose (1) and 
Rambishen Dutt v. Haripada Mukerjee (2), 
and it was pointed out that in cases 
unaffected by the provisions of the Trans- 
fer of Property Act and the Bengal 
Tenancy Act the union of superior and 
subordinate interests did not by opetation 
of law necessarily merge the subordinate 


1i) 22 Ind. Cas. 966; 18 C. W. N. 860: 
2) 5r Ind, Cas, 389; 23 €. Wi Ne 830) 29 Cy 
In Ji 427i 
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in the superior interest. This view was 
maintained so fat back as 1868 by Sir 
Barnes Peacock, ©. J., in Womesh Chunder 
Goo pto v. Ray Narain Roy (3) where, with 
the concurrence of Lochan! Jackson, JJ., 
he said as follows: “My own impres- 
sion is that the doctrine of merger does 
not apply to lands in the mofussil in this 
countiy.eel believe it is the practice 1n 
this country for zemindars to purchase 
and keep on foot putni taluks without 
th» necessity of adopting tLe  practi:e, 
which is followed in England, of pur- 
chasing such taluks in tbe name ofa 
trustee to prevent the merger of them. 
If the doctrine of merger applies, a 
‘zemindar could not purchase and hold a 
puini tenure in khas possession.’ ‘The 
view thus indicated by Sir Barnes 
Peacock has been apptoved in  Dulhin 
Lachhanbati Kumri v. Bodhnath Tiwari (4), 
where the Judicial Committee enquired 
whether prior to the Transfet of Prop- 
erty Act there was a Jaw of merger 
applicable in the mofussi!, Lord Shaw 
pointed out that merger is not a thing 
which occurs ipso jure upon the acquis 
tion of what, for the sake of a just 
generalisation, may be called the superior 
with the inferior right. The question 
to be settled in the application of tle 
doctrine is, was such a coalescence of 
right meant to be accomplished as to 
extinguish that sepatation of title which 
the records contain? In support of this 
view reference was made to the cases of 
Ingle v. Jenkins (5) and Capital and Counties 
Bank v. Rhodes (6). In the first case, 
Farwell, J., pointed out that the principle 
applicable to the merger of charges in 
eyuity applies also to the  meiger of 
leases. The Court is guided by the in- 
tention and, in the absence of express 
intention, either in the instrument or by 
parol, the Court looks to the benefit of 
the person in whom the two estates be- 
come vested.- As regards the merger of 


(3) xo W. R 19 

(4) 66 Ind. Cas. 551; (1922) A. I. R. (P. C.) 
94: 26 C. W. N. 565; (1922) M. W. N. 58j 15 L. 
W. 343; 30 M. L. T. 216; 3 P. L. T. 3833 4 U. P. 
L, R, (P. C. 42. 4 

(5) (1900) 2 Ch. D. 368; 69 L. J. Ch. 618; 83 
I, T. 1 55; 48 W. R. 684. - 
. (6) (1903) x Ch. 6313 72 L: J. Ch. 336; 88 Li 
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charges, this is the rule formulated by 
the Legislature in section 101 of the 
Transfer of Property Act. The rule enun- 
ciated by Farwell, l., was approved by 
Cozens Hardy, In J., in the second case 
where he added that the decision was 
consistent with principle and supported 
by authority ani that a Court of Hquity 
had regard to the intention of the parties, 
tothe duty of the parties and to the 
contract of the parties in determining 
whether a term «as to be treated as 
mergel in the freehold. 

If, now, we test the case before us 
with regard to the intention of the parties 
it is obvious that the plaiutiff cannot 
possibly succeed. The defendants were 
occupancy raryais and enjoyed valuable 
privilege as regards protection from 
eviction in the event of a sale under 
the Revenue Sale Law. It is inconceiv- 
ale that they should haye intended that 
t'e acquisition of the interest of an 
intermediate holder should destroy a right 
so highly prized. But otr attention kas 
been invited to the decisions in Manners 
v. Satroghan Das (7) and Pierpont Morgan 
v. Ramjee Ram (8) in suppott of the view 
that im cases of this description the Court 
Should presume that there has been a 
merger of the subordinate interest in the 
Superior interest. It is sufficient to say 
that if thesecases putport to lay down 
a general rule of this character we cannot 
follow them in view of the pronounce- 
ment of the Judicial Committee. We 
hold accordingly, inconcurrence with the: 
District Judge, that the defendants are 
entitled to protectioa from eviction as 
occupancy varyals, Their occupancy tight 
has not been affected by the subsequeat ac- 
quisition of the tenure. 

The result is that the decree of the 
Court below is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

N. H, 

(7) 36 Ind. Cas. 178; 20 C. W. N. 800; 


(8) 55 Ind. Cas. 366; 5 P. L. J. 302; (1920) 
Pat. 168; 1 P. L, T. 310, 
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LAHORE HIGH COURT. 
SPECIAL BENCH. 
Civil, MISCELLANEOUS Nos. 720 AND 730 
OF 1022. 

March 29, 1923. 

Present :—Sir Shadi Lal, Kr., Chief Justice, 
Mr. Justice Seott-Smith and Mr. 

Justice Abdul Raoof. 


In re ABDUL RASHID AND ANOTHER. 

Letters Patent (Lah.), cl. | 8—Legal prac- 
titioners — Disciplinary jurisdiction, nature of— 
Procedure— Conviction for criminal offence, whether 
entails dismissal — Court, whether can go behind 
conviction —Criminal Law Amendment Act 
(X I V of 1908), s. x7 (1). 

Disciplinary proceedings taken against a legal 
practitioner under clause 8 of the Letters Patent 
cannot be regarded as criminalin their character; 
they are sometimes described as quasi-criminal, 
but only for the reason that they may result in 
penalties. They are not of a criminal mature in 
the sense that the rules of procedure applicable 
to a criminal trial, such as the filing of a written 
statement bytheaccused, are applicable to them. 
Strictly speaking, these proceedings are neither 
civil suits nor criminal prosecutions. The High 


Court exercises a special jurisdiction over legal, 


practitioners in pursuance of the authority con- 
ferred uponit by the Letters Patent or an Act 
of the Legislature, and has inherent power to 
apply such rules of procedure as may ensure a 
fair trial of the matter requiring adjudication. 
What is essential is, that the parties concerned 
should have a proper notice and a reasonable 
opportunity to be heard. [p. 386, col. 2.] 

A legal practitioner is an officer of Court and 
just as he enjoys special privileges he is subject 
to peculiar obligations not shared by ordinary 
citizens. fp. 337. col. 2.) 

. While itis not permissible to a Court deal- 
ing with a legal practitioner under clause 8 of the 
Letters Patent on- the ground of his having been 
convicted of an offence to go behind the con- 
-viction and to question its propriety, the Court 
is not only entitled butis bound to inquireinto the 
nature of the crime, in order to decide whether the 
offence was of such a character as.to render a 
person guilty of it unfit to remain a member of 
the profession. [p. 387,.col. 2.] 


An Advocate or a Vakil may be struck off the 
rolls for an offence which has no relation what- 
soever to his character asalegal practitioner, but 
the .mere circumstance that he has been convict- 
ed of an offence does not make it imperative on 
the Contt to remove or suspend him from 
practice. On the other hand, it 1s not necessary 
that the act of a legal practitioner, which is re- 
lied uponfor striking h s name off the rolls, should 
. havesubjected him to anything like general infamy 
or imputation of bad character. (p. 387, col. 2.] 

A legal practitioner may not like a particular 
measure of the Legislature, and he is entitled to 

rotest against it even vehemently and agitate 
or its repeal by alllawful means. Butso long 
as itis the law of the land, itis-his duty to obty 
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it and not to act in defiance of its provisions. 
fp. 388, col. r.j 

If an Advocate or a Vakil deliberately joins, 
or continues to be a member of, an Association 
which has been declared to be unlawful 
under the provisions of a Statute, he renders him- 
Selfliable to be dealt with under clause 8 of the 
Letters Patent. fp. 388, col, i] ` 

Certain legal practitioners were convicted 
under section r7(x) of the Criminal Law Amend- 
ment Act, for being members of the National 
Volunteer Association which had been declared 
to be an unlawful Association under section 15 
(2) (b) of the Act : 

Held (x) that the legal practitioners concern- 
ed had rendered themselves liable to be 
dealt with under clause 8 of the Letters Patent: 
[p. 389, col. 1.] 

(2) but that having regard to the facts that 
their cases were the first of the kind to come 
before the Court, that the legal practitioners con- 
cerned had assured the Court thatin being mem- 
bers of the National Volunteers Association 
they had not the slightest intention to cause a 
breach of the peace, and that the object aimed 
at by them was to promote the cause of total ab- 
Stinence or temperance, an object which, if pursued 
in a lawful manner is not only a perfectly legiti- 
mate but alaudable one, the Court would take 
no severer action against them than giving them 
a warning. [p, 389, col, r.] 

Case-law discussed. 


Tue Government Advocate, for the Crown 

Mr. Abdul Rashid adopted the arguments 
of Mr. Duni Chand. 

JUDGMENT. 

Shadi Lal, C. J.— Mr. Abdul Rashid, an 
Advceate, and Mr. Duni Chand, a Vakil 
of this Court, have been called upon to 
show cause why they should not be 
removed or suspended from practice under 
the powers conferred upon the Court by 
clause 8 of the Letters Patent. It appears 
that on the 12th December 1921 an 
Assoc ation, called National Volunteers 
Association, was declared to be an unlaw- 
ful Association under section 15, sub- 
section (2), clause (8), of the Criminal 
Law Amendment Act, XIV of 1908, and 
that on the 23rd January 1922 both the 
respondents were convicted of being 
members of that Association and sentenced 
under section 17, sub-section (r;, of the 
aforesaid Act, to rigorous imprisonment 
for six months each, 

The judgment of the Magistrate shows 
that the members of the Association had 
devoted their attention chiefly to picket. 
ting liquor shops at Ambala, and that 
On the morning of the 23rd January a 
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party of the National Volunteers carrying 
some flags and headed by the respond- 
ents went to the District Courts at Ambala 
where an auction of the liquor licenses 
was to be held. The respondents were 
invited by the Deputy Commissioner to 
- sit on the platform where the bidding 
was to take place, and they accepted this 
invitation and asked their followers to 
withdraw to a place ata short distance. 
The liquor licenses were then offered for 
sale, but no person cameforward to make 
a bid. After this infructuous proceed- 
ing the Deputy Commissioner suggested 
to the respondents that the volunteers 
should surrender their flags, but he was 
told that they were not prepared to do 
so. Thereupon the District Magistrate 
arrested the respondents, and, after re- 
cording the evidence for the prosecuticn, 
pronounced judgment that very day con- 
victing them of an offence under se tion 
17 (1) of the Act. 

Now, clause 8 of the Letters Patent 
empowers this Court “to remove or to 
suspend from practice onreasonable cause” 
an Advocate or a Vakil, whose name is 
borne on the rolls of the Court; and the 
question arises whether a conviction 
under section 17, sub-section (1) of the 
Criminal Law Amendment act constitutes 
a teasonable cause within the meaning of 
the above clause. Before adjudicating 
upon this matter it is necessary to notice 
a contention which has been pressed by 
Mr. Duni Chand. He challenges tke 
propriety of the conviction ani urges that 
neither he nor his colleague was afforded 
by the Magistrate an opportunity to 
submit a written statement in answer 
to the case set up by the prosecution. 
The record of the Magistrate, however, 
shows that Mr. Duni Chand, as well as 
his friend, admitted his membership of 
the National Volunteers Ast:ocaticn, and 
it is beyond dispute that that Association 
had been declared to be an unlawful 
Association. The Magistate, no doubt, act- 
ed: hastly,.but his action cannot, in the 
circumstances, be said to have caused 
any prejudice to the accused. 

There appears to be some misappte- 
hension as to the nature and the £cope 
of the ‘present . proceedings, and it is 
aecessary to point out that these pro- 
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ceedings cannot be regarded as criminal 
in their character. It is true that they 
are sometimes described as guasi-crim nal, 
but only for the reason that they may 
result in penalties. They.are not of a 
criminal nature in the sense that. the 
rules of procedure applicable to a criminal 
trial, such as the filing of a written 
statement by the accused, are applicable 
to them. Strictly speaking, these pro- 
ceedings are neither civil suits nor 
criminal prosecutions. The High Court 
exercises a special jurisdiction over legal 
practitioners in pursvance of the authority 
conferred upon it by the Letters Patent 
ot an Act of the Legislature, and kas 
inherent power to apply such rules of 
procedure as May ensure a fa'r trial of 
the matter requiring adjudication. What 
is essential is that the parties concerned 
should have a proper notice and a 
reasonable opportvn ty to be heard. Tl.ese 
requirements have undoubtedly been 
fulfilled in the present case. 


Coming now to tke question whether 
the propriety of the conviction can be 
impugned in tbese proceedings, I find 
that the position of a legal practitioner 
convicted of a criminal offence was clearly 
and tersely described in an English case 
decided as far back as 1778. In the case 
of Ex parte Brounsall (x), Lord Mansfield 
says — 

‘This application is not in the nature 
of a second trial or a new pun'shment, 
But the . question is, whether, after tle 
conduct of this man (4e, in stealing the 
guinea) it is proper that he shovlq con- 
tinue a member of the profession which 
should stand free from all suspicion 
.~..-.and it is on this principle that heis 
an unfit personto practice asan Attorney. 
Itis not by way of punishment, but the Court 
in suc cases exercise their «secretion, 
whether a man whomthey have fı rmer- 
ly admitted, is a proper person to be 
continued on the roll or not. Having 
been convicted of felony, we think the 
defendant is not a fit person to be an 
Attorney.” 


(1) (1778) 2 Cowper 8295 gd Fa Ra 13851 


A 
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I am aware of the judgment of the 
Allahabag High Court in the case of 
In the matter of Durga Charan, Pleader 
(2) in . which the Pleader convict- 
ed of an offence : was allowed to go 
behind the conviction. in order to 
show that he.bad committed no offence 
at law. But this view has now been 
expressly overruled by the Privy. Council 
t 2 n the matter of Rajendra Nath Mukerjec 

3). - 

In their judgment their Lordships of 
the Prvy Council state in distinct 
terms that tne propriety in luw or in 
fact of the conviction cannot be ques- 
tioned in the proceedings taken by the 
Court in tne exercise of its discip‘inary 
Jurisdiction. 

It is true that tbe respondents did not 
offer any defence to the charge brought 
against them, nor.did they cross-examine 
the witnesses for tte prosecution, and it 
may be urged that the rule in In 
the matter of. Rajendra Nath Mukerjee 
(3) was mot. intended to apply to. a 
conviction of this- character which 
proceeds upon what is practically an 
ex parte version. There can, however, be 
no doubt that the prosecution cannot be 
held responsible for this result. 

It appears that this contention ‘was 
raised but not ‘accepted by the Allahabad 
High Court, in: the case of a legal 
practitioner who had been convicted 
without making suy defence io a charge 
under section 153-A of the Indien Penal 
Code, vide In the matter of. Tasaddug 
Ahmad Khan Sherwani (4). 

While. it is not permissible to ec behind 
the conviction there can be no doubt that 
the. Court is not only entitled but bound 
to inquire info the natureof the-crime 
in order to decide whether the offence 
was of such a character as to render 
a person guilty of it unfit to remain 
a member of the profession. The decided 
cases have placed it beyond doubt that 


(2) 7 &.290; A.W. N. (1885) 48; 4 Ind. Dec 
(N. 8.) 564. 

(3) 22 A. 49; 3 C. W. N. 736; 1 Bom. L. R. 708; 
46 I. A. 242; 7 Sar. P. C. J. 556; 9 Ind. Dec. (N.S.) 
1064 (P. C. PED NA f 

(4) 65 Ind. Cas. 560; 44 A. 352; 4 U, P. L. R. (A). 
1; 20 A. L, J.200;.23 Cr. L. J. 1281. (1922) A. X. R, 
(A) 140, TEE 
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an Advocate ot a Vakil may be struck 
off the rolls for an offence which has 
n3 reletion whatsoever to his character. 
asa legal practitioner, but the mere 
circumstance that be has been convicted 
of an offence does not make it imperative 
on the Covrt to remove or suspend him 
from practice. There are criminal offences 
and criminal offences. As I pointed out 
to the learned Government Advocate et 
the heating, suppose a legal practitioner 
is convicted of driving a motor car at 
an excessive speed or of sme other 
cffence of a trifling character, no Court 
would ever think of taking any dis- 
ciplinary action against him. On. the 
other hand, tkere may be an offence 
waich implies a defect of character 
unfitting the person guilty of it to be a 
member of the legal profession. 

I wil not attempt to suggest any 
precise rule which would distinguish cases 
of venal offences from those belonging 
to the other category ; nor is it desir- 
able to crystallize the Court’s discre- 
tion into a rigid rule. As observed by 
their Lordships of the Privy Council in 
In the matter of Sashi Bhushan Sarbadhticar y 

“The intention of the Crown :was to 
give. a wide discretion ,to the High 
Court. in regard to the exercise of his 
disciplinary authority.” 

It is true that the offence committed 
by tbe respondents does not imply any 
moral baseness or depravity of charact- 
er; but the decided cases, to which 
I shall refer presently, do not show 
that if is necessary that the act ofa 
legal practitioner, which is relied upon 
for striking his name off the roll, 
should have subjected him to anything 
lie a general infamy or imputation of 
bad character. It must be remembered 
that we are dealing here, not withan 
ordinary citizen, but with a legal practi- 
tioner, who, just as he enjoys special 
obliga- 
tions mot shared by ordinary citizens. 
It bas repeatedly been laid down that 
he is an officer of the Court, and his 
position as such has been clearly defined 


(5) 29 A. 95; 4 A. L. J. 34; 9 Bom. L. R. 9; 17 
M. T. J- 74; 1x C. W. N. 2733 5 C. L. J. 330; 2, Ma 
I, T. 2; 5 Cr, Lo. 9/1521 34 1. A, 41 (P.C); 


388 
ABDUL, RASHID, In re, 


by Lord Blackburn in the case of 
Inve Hull (6). 

“I think when we are called upon, 
in exercise of our equitable jurisdiction, 
to order an Attorney to perform a con- 
tract, to pay money, or to fulfil an 
undertaking, there we have jutisdictior 
only if the undertaking or the contract 
is made in. his character of Attorney, 
or so Connected with his character of 
Attorney as to bring it within the 
power of the Court to require that 
their officer should behave well as an 
officer. But where there is a matter 
which would subject the person it 
qdestion to a criminal proceeding, in 
my opinion, a different pr nciple must 
be applied. We are to see that the 
officers of the Court are proper persons 
to be trusted by the Court with regard 
to the igterests of suitors, and we are 
to look to the character and position 
of the persons, and judge of the acts 
committed by them, upon the same 
principle as if we were considering 
whether or not a person Is fit to be- 
come an Attorney. If he has previovsly 
Misconducted himself we should consider 
whether the circumstances were such 
as to prevent his being admitted, or 
whether he had condoned his offence by 
his subsequent good conduct, The principle 
on which the Court acts being to see 
that the suitors are not exposed to im- 
‘proper officers of the Court," 

.Now, if an Advocate or a Vakil 
deliberately joins, or continues to be a 
member of, an Association which has 
been declared to “be unlawful under 
the provisions of a Statute, his con- 
duct attracts the operation of the 
rule enunciated by Lord Blackburn. 
He may not like a particular measure, 
and he is entitled to protest against 
it, even vehemently, and agitate for its 
repeal by all lawful means. But so 
long as it is the law of the land, 
it is his duty to obey it and not to 
act in defiance of its provisions. It 
is unnecessary to pursue this discussion 
any further, because I find that the 
cases decided by the High Courts in 


n (1868) 3 Q: B: 5431 36 Wi R:zo6Ipr8 la T; 
594i 
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India leave no doubt on the subject. 
Taking them in chronological order, 
we have, first, the case of what is 
called the '' Satyagraha pledge " reported 
as In re Jwanial Varajrai (7). A Full 
Bench of the Bombay High Court held 
in that case that the act of certain 
legal practitioners in signing a pledge “‘to 
refuse civilly to obey the Anarchical 
and Revolutionary Crimes Act and such 
other laws as a Committee to be here: 
after appointed may think fit” brought 


them within the disciplinary jurisdic- 
tion of the High Court. Then there 


is the judgment of tke Calcutta High 
Court in Emperor v. Rajam Kanta Bose (8), 
where three Judges of that Court dealt 
with the case of certain Pleaders who 
had joined a kartal and, in furtherance 
of that movement, absented themselves 


from the Courts and consequently 
neglected to discharge ther duties 
towards their clients. Tle Judges 


unsnimousty came to the conclusion that 
the conduct of the Pieaders rendered 
them liable to disciplinary action by 
the High Court. Lastly, the Patna 
High Court has recently decided a case 
very similar to that before us. It appears 
that a Vakil, Babu Mudhava Singh, was 


convicted of an offence under section I7 
(2) of the 


Criminal law Amendment 
Act, and that when his conduct came 
up for consideration under clause 8 of 
the Letters Patent, the Judges had no 
hesitation in holding that the conviction 
constituted a reasonable cause for sus- 
pending the Vakil irom practice. We 
have also the case of a Pleader in the 
Central Provinces who had organ:sed 
an agitatio; against the pas ment of 
a tex and, was boundover by a Magis- 
trate to keep the peace for one year. 
The Court of the Judicial Commissioner 
dismissed ihe Pleader, holding that his 
pur- 
view of section i3 {f) of the Legal 
Practitioners Act, and ther Lordships 
of the Privy Council declined to grant 
leave to appeal against that judgment, 


(7) 54 Ind. Cas. 679; 44 B. 418; 22 Bom. Ln R, 
13; 21 Cr. L. J. 15r. 

(8) 71 Ind. Cas. 81j 49 C. 732; 85 C. L. J. 3565 
26 C; Wy N: 589; (1922) A. 1. Ra (C) 5151 24 Cr; 
Hi Ji 33 


LT. 32:25 Bom. E. R. 131; 37 C. L. J. 
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de Shankar Ganesh Dabi v. Secretary 
of State for India (9). | 

These authorities which, im principle, 
ate indistinguishable from the prefent 
case, show that the question. which: 
we ate’ called ‘upon to determine is 
by no means res integra ; and I, accord- 
ingly, hold that the conviction of the 
respondents has rendered. them liable 
to.be dealt with under clause 8 of 
the Letters Patent, 

Considering, however, that these are 
the first cases of the kind th-t have 
come before this Court, and that Mr. 
Duni Chand has assured. us that neither. 
he nor his comrade had. the slightest 
intention to cause a breach of the peace; 
and that the object aired at by them: 
was ty: promote the cause of total abs- 
tinence or temperance, an object which 
pursued in. a lawful manner is not only 


a perfectly legitimate but a. laudable one, . 


I would take no action against them 
otber than giviig.them- a warning. 
Seott- Smith, J.—I concur on.all points. 
Abdul Raoof, J.—I. also aeree. 
Z. E, Order accordingly. 
(9) 69 Ind. Cas. 367; 49 C. 845; 31 M.L. T. 192; 
(1922) A. I. R. (P. C.) 351; 18 N. L. R. 176; 44 M. 
| 136; 27 
C. W. N. 343; 18 E. W. 59; (1923) M. W. N. 528; 
i P, Li Re 42 (P.C). | 


CALCUTTA HIGH COURT. 
CRIMIANI, REFERENCE NO. 22 
OF IQII 
October ro, 1911. 

Present ---Mr Justice Stephen and 
Justice N. R. Chatterjea, 
EMPEROR-—PROSECUTOR 

UEFSVS 
SUKHU BEWA-—ACCUSED. .— 

Penal Code (Act X L V of 1860), s..302—M urder 
by joisoning— Intention of accused— Proof— 
Dying declaration, value of—Criminal Procedure 
Code (Act V of 1898), s. 307—Trial by fury— 
Disagreement between Judge and Jury— Reference 
to High Court— Function of High Cowrt.. 

Before a person can. be convicted. of murder 
or.hurt by means of poisoning it must be proved 
that he knowingly . administered poison to the 
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deceased with at least the intention of causiug 
him hurt, and the most natural way of dolng 
this would be to show, that he had obtained or 
was in possession of poison when it was adminis- 
tered to the deceased, [p.390, col. 2.3 
.Statements.made by a dying man relating to 
the cause of his death are admissible in evidence 
against persons accused of causing his death, 
but when. such statements are hearsay too much 
reliance cannot be placed upon their details. [p. 


390, col. 1.) 
When a case is referred to the High Court 


under section. 307 of the Criminal Procedure Code, 
the. High Court is not to judge of the case on 
the merits, all that it has to consider is whether 
the verdict of the Jury ought to be set aside, 
Criminal reference mace by the Sessicns 


Judge, Nadia. | 


Babu Debendra Narain Bhattacharjee 
for Babu Jyotish Chandra Sarkar,’ for 
the Accused. 

Babu Manmatha Nath Mukerjee, for 
the ( town. 

JUDGMENT.—In this case one Sukhu 
Bewa was tried before the Sessions Judge 
of. Nadia anda Jury on charges of murder 
and:causing hurt by means of poisoning, She 
was acquitted by the unanimous verdict 
of the Jury. The matter now comes before 
us on a letter of reference under section 
3047, Criminal Procedure Code in which 
the Judge recommends that, in the interests 
of justice. the verdict of the Jury should 
be set aside and a verdict of guilty on either 


: of the charges substituted in its plece. 


The case is comparatively a simple one 
as far.as the facts a e concerned. It is 
alleged that the deceased man Kubir had 
marital relations with the accuscd with 
whom he contracted a nika marriage He 
afterwards. left her and contracted another 
nika marriage with a woman of the name 


` of Dukhu. This being so, it is suggested 


that there was ill-teeling between the 
accused and the deceased man. On Firday 
the 21st April the deceased left his house 
eatly with some other man to cut some 
grass in a neighbouring chnr. He had 
no food before he started. On his return 
home he had to pass by the house of the 
accused, who invited him to come in and 
to eat: some food, He complied with the 
invitation and received some jaw in which 
he noticed something white. This excited 
his attention and he.suggested that there 
was something the matter with the jau- 
The woman;said,that the whiteness was 
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caused by the jaw having been cooked 
with milk of the night before and en- 
couraged him to eat it. He ate a part 
of it and was almost at once taken ill. He 
vomited outside the house on his way home 
and on coming to his own house he was 
attacked with sickness and purging. This 
continued through the rest of Friday and 
th ough Saturday when he died at halt 
past four in the afternoon. Medical ass- 
istance was sought for but was not 
forthcoming immediately. The man, how- 
ever, was treated in the first place for 
indigestion and subsequently on the symp- 
toms that appeared. 

It is the case for the prosecution that 
almost at once on the man being found 
sick in the house poisoning was suspected 
and thit he accounted for his condition 
by telling the story that the accused had 
invited him into her house and gave him jaw 
to eat ‘This story rests entirely on state- 
ments made by the deceased mian which 
ate admissible because they refer to the 
cause of his death, though we do not care 
to rely too much upon the details of these 
statements, because, although admissible, 
they are nevertheless  heresay But the 
statements are spoken to by witnesses 
whose good faith we see no eason for 
doubting and on the record they ale sub- 
stantially enough in accordance with one 
another to suggest that the witnesses are 
telling the truth, and that, at all events, 
-. the main part of the story relating to the 
giving of the jaw by the accused is true: 
We wil take itin the present case as 
proved that the deceased man received 
food from the accused, that he went home 
and died after the symptoms which have 
been indicated by the various witnesses 
at half past four on the next day The 
police on being cilled in very properly 
collected what indications they could 
of the illness from which the man was 
suffering, and his vomit and the result 
of the purging were es far as might be 
collected from the holes into which they 
hive been th own. The earth was collected 
on the 24th and there can be no doubt 
that in that earth as also in the viscera 
of the deceased there was found a !certain 
quantity of arsenic and from the symptoms 
which have been spoken to, particularly 
the vomiting and purging, there can be 
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No reasonable doubt that the deceased 
man diedíf rom theeffect of the arsenic. 

So far, the case seems to us to be proved. 
But there remains a very important part 
of it which must be carefully considered. 
It must be proved that- the accused woman 
knowingly administered .poison to the 
deceased with at least the intention of 
causing him hurt. The most naturel wey 
of doing this would be to show that. she 
had obtained, or was.in possession of, 
arsenic at the time that she gave the jaw to 
the deceased Herhouse hes been searched 
apparently carefully.. No traces of arsenic 
have beenfoundin it, The evidence that 
has been offered. on this part of the 
case goes to show that her grandson, the 
day befote.the jaw was given to the de- 
ceased, was in the house of Bhola Muchi 
in whose possession a certein quantity 
of ersenic has been found There is evi- 
dence that Bhola Muchi is at least sus- 
pected of poisoning . cattle -but it is un- 
doubtedly a matter of svspicion that the 
grandson of the accused should be in thet 
house so short a time before arsenic was 
administered to the dececsed. At the 
same time, we have not got before us the 
evidence. either of Bhole Mtchi or of 
Rahim, the grandson of the accused, 
and without their evidence it is apparently 
impossible to trace any arsenic into 


‘the possession of the accused. It is not 


for us to judge of this case on the merits. 
It is no doubt one of very great suspicion; 
but all that we have to consider is whether 
the verdict of this Jury ovght to be set 
aside Under the circumstances of the 
case we think that it ought not, There 
isa substantial gapin the chain of evi- 
dence which one generally expects to sce 
completed in such a case as the present. 
It is true thatthe Jury have not mentioned 
this point in the reasons which they 
have given for their verdict. But what- 
ever may be the proper practice as regards 
asking the Jury for their reasons in such 
a case as the present, we cannot leave 
out of sight the fact that they have reasons 
fortheir verdict whieh they had not men- 
tioned in answer to the Judge’s question. 
In our opinion there isa gap in the evidence 
which might be expected in the case and 
we do not consider, therefore, that the 
rest. of the caseisso strong that we ought. 
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to set aside the. unanimous verdict of 
the Jury. l 

. The result is that we do not adopt the 
recommendation of the Judge, the 
verdict of acquittal will stand. and the 
' accused will be released. 

Z.K. Order accordingly. 


hj 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 213 OF 1921. 
April 21, 1921 : 
Present.— Justice Sir William Teunon, 
. Kr., and Mr. Justice C. C. Ghose 
DEBENDRA NATH UPADHAYA 
— PETITIONER 
YENSUS 
BHAGIRATHI MAHTO— 
OPPOSITE PARTY. 

Penal Code (Act XL V of 1860), ss, 204, 477— 
Destruction of document—Offence—Criminal Pro- 
cedure Code ( Act V of 1898), ss. 203, 439—Dis- 
missal of complaint without sufficient. inquiry— 
Further inquiry— Revision. 

Complainant alleged that the accused had 
wilfully and dishonestly destroyed a contract 
and a delivery order relating to transactions 
with the complainant’s firm and charged him 
with offences under section 477 of the Penal Code. 
The complaint was dismissed under section 203 
of the Criminal Procedure Code on the ground 
that, even if the facts alleged by the complainant 
were true, no offence under section 477 of the 
Penal Code had been committed as the documents 
destroyed by the accused were not valuable 
securities. On revision ; 

Heid, (Y) that there had been no sufficient in- 
quiry into the complaint and that the Magistrate 
ought to have considered the other provisions 
of the Penal Code, for instance, those contained 
in section 204, in connection with the allegations 
contained in the complaint; 

(2) that this was, therefore, a fit case in which 
a further enquiry ought to be ordered. 

Criminal revision againstan order of the 
Second Presidency Magistrate, Calcutta, 
.dited the 25th February 1921, 

Babus Dasarathi Sanyal, Manmatha Nath 
Mukherjes, Debendra Narain Bhattacharjee 
and Lalit Mohan Sanyal, for the Petitioner. 

sir B. C. Mutter; Babus Atulya 
Charan Boseand Surendra Madhab Mullick, 
for the Opposite Party. 
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JODGMENT.—This Rule is directed 
against an order made by the Second 
Presidency Magistrate of Calcutta on 
the 25th February 1921 by which he 
dismissed, under the provisions of sec- 
tion 203, Criminal Procedure Code, the 
complaint brought by the petitioner 
against the opposite party. 

The complaint purported to be one 
of the commission of an offence punishable 
under the provisions of section 477, Indian 
Penal Code. The complainant alleged that 
the accused had wilfully and dishonest- 
ly destroyed two documents, one said 
to be a written contract dated the rst 
December1920, by which the complainant's 
firm sold to the accused or to his fi m 100 
maunds of what is called T. N. shellac 
at Rs. rgo per maund. He further 
alleged the destruction, similarly, by the 
opposite party of another document spoken 
of sometimes as a tender and sometimes 
as a delivery order bearing endorsement 
in favour of the complaint’s firm made 
by one A. M. Arratoon. The learned Presi- 
dency Magistrate took the view that, even 
if the facts alleged by the petitioner were 
true, still no offence had been committed 
and the complainant’s firm had been in no 
way dimnified. Similarly, the argument 
m'inly before us is that neither the con- 
tract whica appears to have been in the 
form of what is spoken of as a bought 
note, nor the tender or delivery o der 
endorsed by Mr. Arratoon constitutes a 
viluable security within the meaning of 
section 477, Indian Penal Code. Itis eally 
tinnecessary for us at this stage to express 
any definite opinion on the point whether 
the bought note either by itself or when 
taken with an acceptance is or is not a 
valuable security. Similarly, it is un- 
necessiry for us definitely to say whether 
the tender or delivery order in the form 
in which it is placed before us and bes ring 
endorsémentin original is oris not a valu- 
ablesecurity. Thereare other sections in 
the Indien Penal Code in addition to sec- 
tion 477 which require consideration in 
this connection and we may refer the Presi- 
dency _M3gistrate, for instance, to section 
204 of that Code, whicheversection if, any, 
of Indian Penal Code may be applicable 
when the facts have been once ascertained. 
We are of opinion that there has been 
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no sufficient enquiry into the present matter , 
and into the petitioner's complaint, and - 


that, asa matter of fact, the facts of the 
' present case have not been sufficiently in- 
vestigated, 

We, therefore, set aside the order made 
by the Presideticy Magistrate on the 25th 
February dismissing the petitioner’s com- 
plaint under the provisions of section 203, 
Crinino] Procedüre Code, and direct that 
a further enquiry be now made into the 
petitioner’s complaint. The further en- 
quiry now directed will be made by a 
stipendiary Presidency Magistrate other 
than the Megistrate whose order has now 
béen set aside, stich’ other Magistrate to be 
nominated by the Chief Presidency Magis- 
trate. 


Z. K. Rule made absolute, 


CALCUTTA HIGH COURT. 

CRIMINAL REVISION No. 405 OF 1921. 

 jüne 16, 1921. 
Pyesenit— Mr. Justice Newbould and 
|... ME. Justice Sulirawardy. 
FAKIR CHANDRA DE AND OTHERS 
— PETITIONERS 
, ` versus 
EMPEROR-—O»PPosITE PARTY, 

Penal Code (Act XL V of 1860), ss. 448, 452 
— House irespass with intention to — assault — 
0 s ice "H : 

e eed entered the verandah of the complain- 
ant’s house and dragged him out and assaulted 
him. It was found that thé purpose of the 
accused in committing the trespass was to assault 
the complainant: l 

Held, that the accused were guilty of an offence 
under section 448 of the Penal Code, but a con- 
viction under section 452 of the Code could not 
be sustained as there was no préparáfion to 
cause hurt. [p. 392,co0l.2] — e 

Griminal revision against an order. of 
the Sessions Judge, Bankura, dated the 
oth May 1921, modifying that of the Sub- 
Divisional Officer, Bishunpur, dated the 
zsth April x921. ; 

Babus Dasavatht Sanyal, Saniosh Kumar 
Pal and Lalit Mohan Sanyal, for the Peti- 
tióners. 

Babu Mamndra Kumar Bose, for the 
Complainant.. ; 
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JUDGMENT.—The three petitioners 
have been convicted of an offence punish- 
able under section 452, Indian Fenal Code, 
and sentenced to one month's rigorous 
imprisonment and fine of Rs. 50 cach. 
The first petitioner, Fakir, has been con- - 
victed of an offence punishable .ünder 
section 379, Indian Penal Code, and sen- 
tenced to pay a further fine of Rs. 1co 

The Rule was issued calling on the Dis- 
trict Magistrate to show cause why the 
conviction under section 452 shouJd not 
be altered to one under section 448, why 
the conviction of pakir under section 379 
should be not be set aside, and why the 
sentence: of imprisonment passed on the 
petitioners should not be modified or 
altered Neither the Trying Magistrate nor 
the learned Sessions Judge who heerd 
the appeal have given their reasons for 
holding that section 452, Indiam Penal 
Code, is applicable to the facts of the pre- 
sent case. On the findings there can be 
no doubt that house tfeaspass was com- 
mitted, sincé it is found. that the three 
accused entered the veráüdoh of the com- 
pleinant's house and draged him out. But 
no further fact is found from which it can 
be held that the accused committed horse 
trespass having made preparation for caus- 
ing hurt to any person or for assaulting 
any person. From the charge framed. it 
would appear that the Trying Magistrate 
misunderstood the provisions of section 
452 since it cha rges the accused with having 
trespa sed into the shop of the complain- 
ant forthe purpose of assaulting the com- 
plainant. This being established would not 
be sufficient to support a conviction under 
section 452, though it might be for a con- 
viction of the three petitioners under 
section 448, Indian Penal Code. _ 

As regards the conviction of the peti- 
tioner Fakir ündef section 379, Indian 
Penal Code, it is found that he took away 
the complainant's bicycle from his shop. 
There are also findings in the judgment 
of the Trying Court that this was done 
dishonestly. The defence was that the 
bicycle was not taken from the shop. We 
see no reason to hold that the taking of. 
it was not dishonest. We, therefore, see 
no necessity for altering the conviction 
under this section. 

As regards the sentence the three accused ` 
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are respectable young men of whom the tosay,it wastrue or that he had reasonable cause 
oldestis aged r9, and the youngest 15, to believe it was true, whether or not it was so In 


fact. There can be no good faith when the accused 
years. They appear to have actedundet had no reasonable grounds for believing the truth 


the influence of excitement ‘he com- of that statement. [p. 393, col. 2.) 
plainant had run down an old women Revison of the order dated 8th August 
with his bicycle and apparently the ac- 1923 in Criminal Case No. 20 of 1923 ty 
cused took it upon themselves to punish tke M-gistrate, First Class, Chanda. 
the complainant and to take steps to compel Mr, M. R. Bobde, lor tle Applicant. 
him to pay compensation to the woman. ~JUDGMENT.—The applicant for revisicn 
Under these circumstances, we donot think stated at a meeting of the panchayat of 
that the petitioners should have been his caste, convened by the complairant, 
sentenced to imprisonment end also es Musammii Kashi, that her child, aged about 
regards the sentence passed on Fakir seven, was bern of adulterous intercoirse. 
the finding of both Courtsisthat the offence The circumstances alleged by the com- 
.was purely technical. plaÜnant under which this defamatory 
We, the elore, make this Rule absolute statement was made bring it within all 
to this extent. The conviction of the but one ef the terms of Exception 9 of 
petitioners under section 452 are altered section 499 of the Indian Penal Code, 
to convictions under section 448, Indian and also of Exception 7 or Exception 8 
Penal Code, and the sentence of each of and perhaps also of Exception x. The 
the petitioners under this section will one matter which remained for tke accus- 
bea fine of Rs. 50 each with one fort- ed to establish in order to obtain an 
nieht's rigorous imprisonment in default acquittal was that tke statement was 
of payment. The sentence on the peti- made in good faith, that is to say, that 
tioner Fakir under section 379, Indian it was true cr that he had reasonable 
Penal Code, is reduced to a fime of cause to believe it was trre, wketker it 
Rs. 50 with one fortnight’s rigorous was so in fact or not. It is comp’ained 
imprisonment in default of payment. that the learned Magistrate required from 
The order as to compensation to complain- him proof of the truth of the defamatory 
ant will remain unchanged statement and not merely of grounds for 
Z.K. i Rule made absolute. his belief in its truth, “This is incorrect. 
Sentence varied. The learned Magistrate remarks that it 
is unnecessary for him to examine whe- 
tker the case is covered by any of the 
— Exceptions of section 499 because Le kas 
already fourd that the statement made 
is proved to be urtrue. But if tke ques- 
tion whether the accused had any grounds 
for bel’eving the statement to Le true 
wren he madeit or not s been left 
ovt of consideration, all that is necessar 
NAGPUR JUDICIAL COMMISSIONER’S js that that matter should be X ea 
COURT. ON 
The plea of the accused himself is 
tŁat his grornds for beleving Kashi to 
bave committed adultery were that she 
was iati out of eese IER years ago 
/ for unchestity. If that were ro, his 
EMPEROR-— Non APPLICANT, defence would be complete. But his own 
Penal Code (Act XL V of 1860), s. 499, sas tove Uat dt t 
Exceptions 7, 8 and 9—Defamation—Statements WITNESSES PTuve tha was nol so. 
made before Panchayat—Good faith. They all say that ske was put out of caste 
If a person at a meeting of the panchayat of seven years ago on the unsupported. and 


his caste makes a defamatory statement it wil «tested assertion of her husband in a 


come within Except ons 7,8 and 9 of section 499 of . 
the Penal Code, ous if the accused proves that Panchayat that he was not the father 


“the statement was made imgood faith, that is of ber child, and not because she was 


CRIMINAL REVISION NO. 226 OF 1923. 
October rr, 1923. 
Presenti:—Mr. Halifax, A. T. C. 
BAGA MAHAR-—APPLICANT 
VEYSUS 
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found or even believed to have been guilty 
of adultery. This is made still clearer 
by the statements of his own second and 
fourth witnesses under cross-examination, 
though it is stated clearly erough in the 
examination-in-chief of them all. The 
former said: ‘“‘Maneeram when asked by 
the panch to prove his say that she 
did not carry for him said he had no 
necessity to prove it," and the latter said: 
“ Maneeram when questionedby the panch 
said that he did not think it necessary 
to prove his allegation.” 

Even then, if what the defence 
witnesses say is true, it c:nnct be said 
that the statement of Maneeram gave the 
accused or any Member of the panchayat 
reason to believe, or even  did.in fact 
cause bim to believe, that Kashi was 
unchaste ; it is admitted that no thought 
was given to the quest‘on of the truth 
of the allegation, and the mere fact that 
it was made by her husband was the 
whole of the reason for her excommunica- 
tion. That may n,t be an insufficient 
reason for the excommunication, but it 
does not justify the statement that ste 
was actually guilty of the infidel ty with 
waich her hvsband charged her; if the 
accused had confined himself to a state- 
ment that her husband had charged 
‘her with infidelity, he would have 
been regarded as. eting ingood faith, pro- 
vided ner husband had actrally made 
such a charge. . 

.- But itismot even trué that Keshi's 
husband ever made stich a charge in a 
panchayat, It is clear from the evidence 
recorded by the Magistrate, and still clearer 
from the copy of the deposition of Manee- 
ram in proceedings against him under 
section 488 of the Criminal Procedure Code 
which has been filed in this Court, that 
his wife was put out of caste only on 
the ground that she was living apart from 
him and not because he had ever d:ciared 
ina panchayat that she was unfaithful 
to him, and that this occurred much Jess 
‘taan seven years ago. The convictian is 
perfectly correct and tle application fer 
revision is rejected. 


G, R. D, A pplication rejected. 
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CALCUTTA HIGH COURT. 
CRIMINAL REVISION CASE No, 60 OF 1923. 
March 8, 1923. 
Preseni;-—Mr. Justice Newbould and 
Mr, Justice Subrawardy. | 
RAGHUNATH MODY alias 
RAGHUNATH RAM—PETITIONER 
š VErSUS 
THE KURSEONG MUNICIPALITY — 
OPPOSITE PARTY. l 
Bengal Food Adulteration Act (VI of 1919), 
SS. 2 (4) (3), 6, 14 (2). 15—Sanction to prosecute by 


whom to be given—P ubl Analyst's certificate— 


Bengal Municipal Act (III of 1884), 5. 44— 


Chairman if can sanction prosecution under Food 
Adulteration Act ( VI of 1919), on behalf of Com- 
MİSSTONEYS. ; 

Section 44 of the Bengal Municipal Act does 
not empower the Chairman to sanction 
prosecution under the Bengal Food Adulteration 
Act under section 15 of which no prosecution can 
be instituted without the order or consent in 
writing of the Municipal Commissioners. 

The certificate of a Public Analyst to be admi- 
ssible in evidence should be in the form prescribed 
in the Schedule tothe Bengal Food Adulteration 
Act. His report on a case by a letter in the 
ordinary official form is not admissible in evidenve 
without proof of the truth of its contents. 


Babu Jitendra Kumar Sen Gupia, for 
the Petitioner. 

Criminal Revision. 

JUDGMENT.—This Rule is unoppcsed. 
After hearing the learned Valcl ior the 
petitioner we are of opinion that it mest 
be made absolute on both the grounds on 
which it was granted. 

The petitioner has becn convicted of 
committing an offence under section 6 
of the Bengal Fcod Adulteration Act, Vl 
f 1910. Sect’on 15 of that Act provides 
that no prosecution for ony offence under 
the Act shall be instituted withoit tke 
order or consent in writing of the local 
authority within whose jurisdiction the 
offence is committed. The offence is 
alleged to have been committed within’ 
the Kurseong Municipality. Under sec- 
tion 2 (4) (1) of the Aet, local authority 
is defined as meaning in the case of any 
Mun cipality, the Municipal Commissioners. 
The Municipal Act in force in Kurseong 
is Act III of 1884. Section 44 of that 
Act enables the Chairman, for the trans- 
action of the business connected with 
this Act or for the purpose of making 
any order authorized thereby, to exercise 


“all the powers vested by this Act in the 


Commissioners, But the. powert which ` 
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the Commissioners have to sanction pro- 
Secution under Act VI of 1919 is the 
power given them by that Act. and not 
by the Municipal Act. Consequently, sec- 
tion44 would not empower the Chairman 
to sanction this prosecution. 

The other ground on which this Rule 
was granted relates to the report oi the 
Public Analyst which was admitted in 
evidence without that officer being ex- 
amined. Section 14 (2) renders this 
certificate of the Public Analyst admis- 
sible in evidence under certain conditions, 
but the mos! important condition bas 
not been fulfilled in this case. That is, 
. that the Public Analyst should submit 
his certificate inthe form prescribed in 
the Schedule to this Act. No such certi- 
ficate was submitted, but the Public 
Analyst reported on the'case by aletter 
in the ordinary official form. "That being 
so, his letter was not admissible in evi- 
dence without proof of the truth of its 
Contents and without that letter there 
would not be su ficient evidence to support 
the conviction. ; 

On these two grounds we make the 
Rule absolute and set asine the order of 
the Sub-Deputy Magistrate of Kurseong, 
dated 13th September 1922, convicting the 
petitioner under section 6 of Act VI of 
1919 and sentencing him to pay a 
fine of Rs. roo Tke fine, it paid, will be 
" refunded. 


S. D. Rule made absolute, 


+ 


NAGPUR JUDICIAL COMMISSION ER!S 
; COURT, 
MISCELLANEOUS PETITION NO. 23 OF 1923. 
July rr, 1923. 
Present ;—Mr. Halifax, A. J.C. 
SESSIONS JUDGE, BHANDARA— 
REFEREE— APPLICANT 
Versus 
PANDIA— NON-APPLICANT, 
. Criminal Procedure Code (Act V of 1898), 
s. 195——Couri giving sanction—Competency to 
hear appeal against conviction, 


INDIAN CASES, 


"Court into the métter, 
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A Court which sanctions or directs a prosecution 
is not thereby rendered incompetent to try the 


offence or to hear an appeal against the convic- 
tion for it. [p. 396, col. 1.] 


Reference made by the Sessions Judge, 
Bhandaro for a transfer of the case in 
Criminal Appeal No. 45 of 1023. 

ORDER.—One Pandia Mahar . has 
appealed to the Sessions Court, Bhanda ra, 
against his conviction by a Magistrate 
for intentionally giving false evidence. 
On an application made by the 
Public Prosecutor the prosecution 
was sanctioned by the present learned 
Sessions Judge in respect of evidence 
recorded in his Court by his predecessor, 
and he has now,of his own motion, asked 
that the appeal should be transferred to some 
other Court for hearing. The request is 
based solely on the proposition, which is 
apparently accepted as axiomatic, that a 
Court which sanctions or directs a prosecu- 
tion is thereby rendered incompetent to 
try the offence or to hear an appeal against 
a conviction for it, ^ 

(2) The proposition is a fallacy, not an 
axiom. Its basisis the idee that in examin- 
ing the case before sanctioning or direct- 
ing & prosecution, a Judge or Magistrate 
makes up his mind thatthe accused person 
isguilty. If he does so, he goes far beyond 


what it is necessary or even possible for 


him todo. Itisnecessary for him to decide 
only that thereis such reasonable ground 


. for believing the accused person to he 


guilty as to justify further enquiry hy a 
And it is not 
possible for him to go beyond that, as he 
certainly has none of the evidence for the 
defence belore him 2nd probably nothing 
like all that forthe prosecution. Indeed, 
in most cases, as in this, there is no evidence 
before him at all, but merely a statement 
of what the available prosecution 
evidence is. 

(3) If the proposition is carried only e 
short way towards its logical conclusion 
it will be necessary to hold a Magistrate 
incompetent to try an accused person after 
he has himself held a preliminary enquiry 
under section 2c2 of the Criminal Procedure 
Code and has ordered the issue of process 
against the accused; it will be even more 
necessary to forbid a Magistrate to proceed 
with the actual ''triai"" of a warrant-case 
after he has framed a chasge in it. 


396 
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(4) Itis true that-in his order of refer- 
ence the learned Judge states that he has 
himself done what I have described. ês 
both unnecessary and impossible. He 
writes: “I think that I am incompetent 
to try this appealas,in giving. the sanction 
for the prosecution of the appellant for per- 
jury, I recorded an opinion that his state- 
ment mede in the Court of the Sessions 
wasnottrueand was false.” The materials 
before him were entirely insufficient for any 
definite final opinion, and to récord any such 
opinion on them would have been a grave 
impropriety. 

(5) That the learned Judge has not 
made the serious mistake of which he 
accuses: himself is clear from his own order 
on the application for sanction, which i 
maytemark., in parenthesis, shows consider- 
able confusion of thought in regard to the 
distinction between sanctioning a prosect- 
tion and directing a prosecution, this was 
explained at some length, in Abdul Husen 
v. Emperor (1), but the matter will cease 
to have practical importance as soon as the 
amended Code of Criminal Procedure 
comes into force. The only statement 
of a reason for the prosecution or of any 
opinion as to the guilt of the accused person 
in the learned Judge’s order appears in the 
following passage: ‘‘ I have read the judg- 
ment of my predecessor in the Sessions 
ease and I think that Pandu did give false 
evidence and’ so I order under section 195, 
Criminal Procedure Code, his prosecution 
for giving false evidence punishable under 
section 193, Indian Penal Code." č 

(6) There might, of course. be special 
‘circumstances in a case which render it 
improper that the Judge or Magistrate who 
sinctioned or directed the prosecution should 
hear the appeal against the conviction 
obtained in that prosecution, but. it is 
beyond doubt that no such circumstances 
exist here; the request for a transfer is 
. based. entirely on the bare fact that the 
prosecution was sanctioned, or directed, 
whichever it may be, by the learned Judge 
himself. The rècords will be returned to 
the Sessions Judge of Bhandare who will 
hear and try the appeal in the ordinary 
course, 

GR. D, Records returned , 


(ij 22 Ind. Cas: 177; 9 Nv. R. 184; 15 Ct.- 


Il. J+ 334. . 
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RANGOON HIGH COURT. 
CRIMINAL, REVISION No. 85B OF 1923. 
April 5, 1923. 
Present:—Mr, Justice May Oung. 
AH SHEIN AND OTHERS— PETITIONERS 
VEYSUS 
EMPEROR—OPPOSITE PARTY, 
Burma Gambling Act (I of 1899), s. 3 (2)— 
" Ma-chauk," whether game of chance ov skill. 
The game of ''Ma-chauk", also known as 
“ Chank-ba’’ and '' Ma-jongg'' is a game requir- 
ing considerable skill and judgment, the element. 
of chance being practically nil, and falls under 
the exception contained in sub-section (2) of sec- 
tion 3 of the Burma Gambling Act, [p. 327, tol. 1.] 
Emperor v. Tun Zan, 8 Ind. Cas. 451; 3 
Bur. L. T. 66; 11 Cr. IL. J. 653, referred to. 
Criminal revision from an order of the 
Eastern Sub-Divisional Magistrate, Ran- 
goon, dated the gth of February r913, in 
Criminal Summary Trial No.20 of 1923. 


JUDGMENT.—'Lte premises of the 
Western Chinese Reading Association iu 


Third Sttcet, Rangoon, were duly entered. 


and searched under a warrant in accord- 
ance with: the provisions of section 6. 
of tke Burma Gambling Act, rf99. The 
twelve petitioners, who are all proved to 
be members of the Association, were found 
therein, some reading, some playing a 
game Called  "'Ma-chauk," and some 
looking on. Dominoes, dice, counters and 
money were discovered in the rooms and 
of hore present. "The 


presumption under section 7 of the 


- Act, therefore, arose. The defence cited 


four witnesses. Number 1, Lin Ching, bas 
been a Public Works Department con- 
tr; ctor for thirty-five years and has often 
visited the piace asa guest cn festival 
days. He deposes to the facts that Ah 
Skein, tke first petitioner, President of 
the Association, is tke liquor shop licensee 
of Alon, that tke Club is a bona fide 
one, that fhé members are respectable 
persons and that no commission is taken 
engames, Numbers2and3are members 
of the Associat’on. The former is cashier to 
atmber merchant and is the Honorary 
Sectetary of the Club; te produced the 
members’ subscription book, admission 
book and account-book and stated that no 
commission was taken on games played 
by the members; no outsiders are allowed. 


— 


Ah Fan is also a liquor licensee; he. supe - 
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ports the Secretary and describes ‘Ma 
Chauk" as a game of skill. The fourth 
witness, a Sub-Inspectur of Police, speaks 
to a former raid which proved abortive. 
This evidence is, in my view, sufficient 
to rebut the presumption that the pre- 
mises were used as a common gaming 
house. The Association appears to be a 
perfectly respectable institution established 
for the lawful recreation of its members. 
But, im addition, there is the further 
point that the game of "Ma-chauk" 
appears to be a game requiring con- 
siderable skill ang judgment. It is also 
known as “Chauk-ba,’’ “Ma-chauk” and 
"Ma-Jongg"- the XEngl'sh term being 
"Sparrow . ‘The learned Magistrate has 
referred to the case of Wee Sein Moh 
v. King-Emperor, Criminal Revision 
No. 130 B. of 1920 in which the Chief 
Court of Lower Burma confirmed the 
conviction of persons who were found 
playing 'Chauk-ba" in a hotel, but the 
judgment in that case does not show 
that the issue now raised was discussed. 
The learned Assistant Government-Ad- 
vocafe has very properly produced before 
ttis Court a book, recently published at 
Hongkong, entitled ''Ma-chauk or Mah 
Jongg: The Game of Sparrow and How 
to Play It", by R. N. Lindsell of the Hong- 
kong Government Service. The author 
points outin the preface to the third 
ed'tion of his work that quite a number 
of English text-books on the game have 
been published, and proceeds to describe 
its elaborate rules. No more than a 
cursory glance through the pages of the 
book is necessary to realise that the 
Chinese game of “Sparrow” is a game of 
mere human skill, the element of chance 
being practically nil, It is very much 
more intricate:than the Burmese game 
of thon-bon-pe (also played with domi- 
noes) which has been held to be outside 
the purview of the Gambling Act, 
Emperor v. Tun Zan (x). 1 hold, there- 
fore, that the game of '"Ma-chauk'' or 
"Sparrow" is one of those -excepted under 
sub-section (2) of section 3. of the Burma 
Gambling Act. 
. The convictions and sentences will be 
set aside and thefines refunded. All the 


I) 8 Ind. Cas. 451; 3 Bur. I. T, 66; xx Cr. L. 
J: 653: 
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property seized during the raid will be 
returned to ah Shein, the first peti- 
tioner, 

Z. E. | 
Conviction set aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 522 OF 1923. 
June 28, 1923. 
Present;—Mr. Justice Broadway and 
Mr. Justice Lumsden. 
JAGTU-—CoNVICT—APPELLANT 
. UETSUS 
EMP EROR-—RESPONDENT. 

Penal Code ( Aci XL V of 1860), s. 302——M urder 
— Body not identified —Conviction, whether justified. 

Four days after the disappearance of a certain 
person from a village a dead body was found float- 
ing in the canal, fifty miles from the village. The 
body was not defintely identified as that of the 
missing person. Suspicion, however, fell on the 
accused, who was a reversioner of the missing 
man, as the murdererof the latter, the only evi- 
dence against him being that he pointed out two 
places at which blood-stained earth was found; 

Held, that the body not having been satisfactori- 
ly identified the remaining evidence was not suffi- 
cient to justify the conviction of the accused for the 
murder of the missing man. [p. 398, col. 2.] 

Appeal from an order of the Sessions 
Judge, Ferozepore, dated the 18th April 
1923. 

A Kashi Ram, for the Appellant. 

Mr. D.R. Sawhney, Public Prosecutor, 
for tbe Respondent. 

JUDGMENT.—On the evening of the 
12th October one Nathu, an elderly Jat, 
belonging to the village of Lopon, in the 
Ferozepore District went out to cut 
fodder and has not again been seen alive. 
A report was made at the local Police | 
station by the village Jlambarday on the 
afternoon of the r4th October. Four 
days later, a body was found floating in 
the .cana] near the Railway bridge over 
the Muktsar Rajbaha more than filty 
miles from Lopon. This body was sent 
for posi mortem examination when it was 
discovered that death had been due to 
violence, the skull being fractured and 
the humerus bone aad two ribs broken, 
The body was then identifiable but un- 
fortunately the news of Nathu’s dis- 
appearance wasnot known to the Police of 
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that locality. The prosecution theory is 
that this body: was that of the missing 
man and that the latter had been mur- 
deted by the present appellant Jagtu, a 
cousin and reversioner of his, because 
Nathu who was childless had been alienat- 
ing his property in favour of a niece 
named Musammat Bhani to whom he 
was much attached. The assessors were 
unanimousin considering that the identity 
of the body had not been satisfactorily 
established and in rejecting certain evi- 
ence Produced to connect appellant wit] 
the disappearance of Nathu. ‘The learned 
Sessions Judge, however, held that it was 
Nathu’s body which was fornd in the 
‘ canal and that the prosecution evidence 
was generally reliable, Appellant was 
accordingly convicled under section 302, 
Indian Penal Code, and sentenced to 
death, subject to the confirmation of this 
Court. Jagtu has appealed and the case 
has also come before-us under the pro- 
visions of section 374, Criminal Procedure 
Code. ; 

The first question for determination 
is as to the identity of the body. We 
have carefully considered the evidence 
on this point and have come to the 
conclusion that there is no adequate 
proof that the body found in the canal 
is that of Nathu.. There seems to be 
little doubt that the latter has been 
murdered and. we are not impressed by 
the argument that if the body had been 
thrown into the canal near Lopon, it 
could not have found its way into the 
Muktsar Rajbaha, It seems clear, too, 
that the description of the body to some 
extent corresponds with Nathu's appear- 
ance. But, on the other hand, there are 
various facts which ‘cannot be ignored. 
It is admitted that Nathu wasa Sikh 
and the wording of the xagsha surat-i-hal, 
. especially. in regard to the hair, does not 
suggest that the body was regarded as 
that of a Sikh, In the second place, the 
state of the body at the time of post 
mortem is hardly consistent with an 
admitted four . days immersion and a 
journey of over fifty miles plus two days 
exposure to air. In the third place, the 
prosecution story.is to the effect that 
much blood had been’ shed whereas the 


injuries found. on- the. body make it ' 
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evident that the bleeding must have been 
of a strictly limited character, In com 
nection with these injuries it is also 
important to note that, while the pro- 
secution story is, that the murder was 
committed with a takwa on the blade of 
which blood stains were found by the 
Chemical Examiner, the medical evidence 
shows that there were no incised wounds 
on the body. ‘The comulative effect of 
these facts is such that, in our opinion, 
it cannot be safely held that the body 
found was that of Nathu. | 
The identity not having been estab- 
lished we do not consider that a convic- 
tion can be based on the remaining 
evidence. The learned Sessions Judge 
has relied on Matu v. Emperor (1), but 
there ure several improtant distinct'ons 
between the cases. In that authority e 
strong- motive—revenge, was proved and 
the identity of the body was satisiac- 
tcrily established. Mcreover, it was shown 
that the convict had disposed of part of 
the plunder obtained from his victim, 
In the present case the motive is not 
very convincing seeing that the pro- 
secution witnesses deporte that the 
patties were not on bad terms, the body 
has not been identified, and nothing be- 
longing to the deceased was, found with 
tke appellant. The latter is alleged to 
have pointed out two places at which 
blood stained earth was found, this fect 
no doubt is highly suspicious. .But, in the 
ercumstances of the case, we cannot re- 
gard the proof as sufficient and the ap- 
pellant is entitled to the benefit of the 
doubt. | 
We accordingly accept the appeal and 
direct that appellant be acquitted. 
E X Appeal accepted, 
(1) 36 Ind. Cas, 838; 18 P.R. 1917 Cr.; 18 Cr, 
L. J. 6. 


LAHORE HIGH COURT. 
MISCELLANEOUS CRIMINAL APPLICATION 
No, Ir OF 1923. < 

June 4, 1923. | | 
Present :— Mr. justice Zafar Ali. 
EMPEROR—PROSECUTOR 
l ver SUS 
WARYAM SINGH—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 
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SS; 337, 339+~Pardon, tender of-—-Omission -to 
state veasons— Irregularity --Pvocedure —False 
evidence—Sanction to prosecute — Undue influence, 

According to clause (4) of section 337 of the 
Criminal Procedure Code reasons must be stated 
fortenderinga pardon and not for sanction to tender 
à pardon; consequently, a District Magistrate 
is not required by law to state his reasons for 
according his sanction to the tender ofa pordon, 
[p. 399, col. 2.] . 

The omissionof a Magistrate tendering a pardon 
to record his reasons is neither an illegality nor an 
irregularity which vitiates the proceeding. [p. 
399, col. 2.] ] 

Deputy Legal Remembrancer v, Banu Singh, 
5 Cr. L. J. 142; 5 C. L. J. 224, relied on. 

When a Magistrate tendering a pardon states 
that he has explained the law on the subject to the 
person to whom pardon has: been tendered, it may 
be presumed that the Magistrate fully observed 
the procedure laid down in section 337 of the Cri- 
minal Procedure Code which he explained to the 
accused, and that the latter accepted the tender 
m before making his statement. [p. 400, 
COi, I, < 

When an approver to whom pardon.has been 
tendered makes contradictory statements on 
different occasions, sanction to prosecute him 
for perjury cannot be refused unless there is 
something to show that he made the statement 
alleged to befalse under undue influence. [p. 
400, COL 2.] 

Case-law referred . to, 

Petition, under section 339 (3) of the 
Criminal Procedure Code, for sanction to 
prosecute Watyam Singh, approver, (res- 
pondent) for giving false evidence. 

Lala Jat Lal, R. B. Government 
Advocate, for Petitioner. 

Dr. Nand Lai, for the Respondent. 

, ORDER.—(May 14, 1923)— This is an ap- 
plication by the learned Government Advo- 
cate, under clause (3) of section 339 of the 
Criminal Procedure Code, for sanctionto 
prosecute for perjury one Waryam Singh, 
who, itis stated, having accepted a 
tender of conditional pardon deposed to 
certain facts before the Magistrate, who 
tendered the pardon, and later on before 
the Committing Magistrate, but retracted 
before the Sessions Judge. Dr. Nand 
Lal on behalf of Waryam Singh raises 
two preliminary  objections—(r) that the 
tender of pardon was bad in law because 
it was made without recording reasons 
therefor as required by clause (4) of sec- 
tion 337, and (2) that, as: a: matter of 
fact, no tender of pardon was ever made 
to or accepted by the accused. 

The learned Government Advocate’s 
reply to (1i) is that reasons for tendering 
the pardon were given in the note of 


INDIAN CASES; 


399 


the Supetintendent of Police who moved 
for it, and that, as the District Magis- 
trate | recorded his sanction just below 
the Superintendent's note, he should be 
presumed to have adopted the reasons 
stated by the latter, But according to 
clause (4) reasons must be give: for ten- 
dering a pardon and not for sanction to 
tender a pardon and, coasequently, the 
District Magistrete was not required by 
law to give any reasons for recording his 
sanction. According to clause (1) of. sec- 
tion 337 no Sanction is needed if the 
Magistrate tendering a pardon were a 
District Magistrate, a Presidency Magis- 
trate or a Magistrate of the First Class 
enqriring into the offence. But in the 
case of any other Magistrate sanction of 
the, District Magistrate is essential. The 
reasons for tendering a pardon must be 
recorded by every Magistrate who is not 
a Presidency Magistrate. In the present 
case the District Magistrate sent the case 


.to a Magistrate of the First Class (Mr. 


Stephens) for necessary action (under 
section 337 of the Criminal Procedure Code), 
and it was Mr. Stephens who had to 
tender a pardon and to record reasons 
for doing so. But he omitted to do so. 


_ As the idea of converting the accused into 
‘a witness did not originate with him and 


as he had to carry out the orders of the 
District Magistrate whether there were 
any teasons for it or not, it is difficult 
to see how he could be expected to state 
reasons for what he was ordered to do 
and had to do. However this may be, 
the omission to record reasons is neither 
an illegality nor an irregularity which 
vitiates the proceedings [see on this point 
Deputy Legal Remembrancer v, Banu 
Singh (1)). 

The second objection, however, is not 
so unimportant as the first, The learned 
Government Advocate states that the 
tender of. pardon was made not by the 
District Magistrate but by Mr. Stepbens 
who recorded Waryam Singh's statement. 
The note that the Magistrate recorded 
before writing down Waryam  Singh's 
statement does not make it clear that à 
tender of pardon was made by him. tg 


(1) Cr, In J: 1421 5 Ci La Ji224; 
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the accused and was accepted by the 
latter. His note runs as below:— 

“One Waryam Singh has been pro- 
duced before me by the Police with the 
request that his statement may be re- 
corded as an approver. T have seen the 
District Magistrate's order dated 31d March 
1922 sanctioning the tender of a pardon 
to the said Waryam Singh conditional 
on his making a full and true disclosure 
of all the facts within his knowledge in 
Connection with the murder of Raghbir 
Singh of Harike Kalan. 

" Having explained the law on the 
subject to Waryam Sin:h and the con- 
dition under which the pardon has been 
tendered to him I proceed to record the 
man's statement after removing tbe hand- 
cuffs from him and clearing the Court- 
room cf the Police." 

Counsel for the accused contends that 
the second paragraph of the note above 
indicates that the Magistrate was under 
the impression that the pardon had already 
been tendered to the eccused by the 
District Magistrate. It isto be regretted 
that the Magistrate’s note is So worded as 
to lend strength to this. contention but I 
, am of opinion that all the circumstances 
under which the accused’s statement was 
` recorded justify the legal presumption that 
the Magistrate fully observed the pro- 
cedure laid down in section 337 which he 
explained to the accused and that the 
latter accepted the tender of pardon 
and made a statement on solemn affirma- 
tion after doing so. He stated before the 
Sessions Judge that he was given pardon 
and did not state that he refused to 
Accept it. I, therefore, overrule both the 
objections and will now hear arguments 
on the merits. 


JUDGMENT.—As stated in my order 
of the r4th May 1923 which disposes of 
two preliminary objections, this is an 
application by the Government Advo- 
cate under clause (3) of section 339, 
Criminal Procedure Code, for sanction to 
prosecute for perjury one Waryam Singh 
‘who, having accepted a tender oi cotn- 
ditional pardon, deposed to certain facts 
before the Magistrate, who tendered the 
pardon: and later on repeated the same 
before ,the Committing Magistrate, but 
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retracted before the Sessions Judge. 
Counsel for Waryam Singh, respondent, 
urges that this is not a fit casefor granting 
sonctiun because Waryam Singh’s state- 
ment at first before Mr. Stephens and 
later on before the Committing Magistrate 
was made under the undue influence of 
the Police and that be reverted to the 
truth when he appeared in the Court of 
Session. He cites Emperor v. Bodha 
(2), In ve Paree Kunhammed (3), Abboo 
Chetty v. Kuppusami Chetty (4), Sawan Mal 
v. Sohan Singh (5) end Jadu Nandan Singh 
v. Emperor (6). Of all these authorities No. x 
aboverelates to an applicat’on unde: sec- 
tion 339 (3), Criminal Procedure Code, and 
enunciates the principle that a witness, 
who is ativy way induced to make a 
false statement in connection with a 
capital charge, should be allowed every 
possible locus peniteniee. In the present 
case the statement believed to be false 
is the last one made before the Sessions 
Judge; but there can be no doubt that 
one of the contradictory statements is 
false. In a case like this where con- 
tradictory statements have been made 
on different occasions sanction cannot be 
refised unless there be something to 
show that the approver made the state- 
ment alleged to be false under undue 
influence. 

I accordingly sanction the prosecution 
of Waryam Singh on the charge that he 
committed an offence punishable under 
section 193, Indian Penal Code, in giving 
false evidence either before the two Magis- 
trates on the 4th March 1922, 6th March 


1922 and 28th April 1622 or before the 


Sessions Judge on the 24th October 1922 
The portions of the statements underlined. 
by tte Government Advocate ate the con- 
tradictory statements in respect of which 
sanction is granted. 
Z. K. 
Sanction granted., 

1? A Ind, Cas. 428; 11 A. L. J. 904; 15 Cr. 


«T2706; . 

(3) 26 M. 116;2 Weir 189. 

(4) x2 M. L. J. 392; 2 Weir 188, 

(5 42 P. R. 1882. 

(6) 4Ind.Cas. 710; 37 C.250; 14 C. Wi N, 330; 
ro C. L. J. 564; x1 Cr. L. J. 37. 
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CALCUTTA HIGH COURT. 
SECOND CIVIL APPEALS NOS, 992 AND T022 
OF 1020 
July 10, 1922. 

Present :— Just'ce Sir Thomas Richardson, 
l Krt., and Mr. Justice Suhtawardy. 
DWARKA NATH BANERJI—PLAINTIFE 
— APPELLANT 
, Uer Sus 

RASH BEHARI GUHA AND OTHERS-— 

; DEFENDANTS—RESPONDENT;, 

Bengal Tenancy Act (VIII of 1885), ss. 50, 
II5, scope of-— Record of Rights— Entry of fixed 
vate tenancy—Suit by landlord—Dispute as to 
correctness of entry— Tenant, whether can rely on 
$. 50. 

Where a tenancy is recorded in the Record 
of Rights as a fixed raté tenancy, presumably 
on the presumption raised by section 50 of the 
Bengal Tenancy Act, the tenant is not precluded, 
by sectión 115 of the Act from relying on the 
presumption raised by section 50 to support the 


entry where that entry is sought to be rebutted 


by the landlord in a suit brought against the 
tenant. [p. 403, col.2.] 

Pi thi Chand Lal Chowdhury v. Basarat Ali, 
3 Ind. Cas. 449; 37 C. 30; 13 C. W, N. 1149; 19 
C. L. J. 343 (F. B.) and Harihar Persad Bajpai v. 
Ajub Misir, 22 Ind. Cas. 604; 45 C. 930, distingu- 
ished. 

Section 115 of the Bengal Tenancy Act provides 
against clashing of presumptions as to nature 
of tenancies. It will not permit the presumption 
under section’ 50 of the Act to override that raised 
from the record of the particulars under Chapter 
X. But it is unrea onable to suppose that the 
Legislature intended by enacting section 115 
to preclide evidence of uniform payment of rent 
for the statutory period in support of the entry 
of fixity of rent in the Record of Rights where 
such entry is, presumably, based on the evidence 
of such uniform payment, It would be shutting 
out a very valuable piece of evidence in favour 
of-a comparatively very weak one. [p. 404, col. 2.) 

Second appeal againsta decree of the 
Additions! Subordinate Judge, Bockerga nj, 
dated the roth of January 1920. 


In S.C. A. No. 992 OF 1920. 


Messrs. Barauasht Basi Mukergee 
Sibaram Mukerjee, for the Appellant. 

Messrs. Mohendra Nath Roy and Ramendra 
Mohun Mazumdar, for the Respondents. 


In S. C. A. No. 1022 CF 1920, 


Messrs. Mohendra Nath Roy and Sistr 
Kumar Ghoshal, for the Appellant. 

Messrs. Baranasht Bast Makerjee and 
Sibaram Muhkerjee, for the Respondent. 

Mr, Btrai Mohun Mazumdar, for the 
Deputy Registrar, 
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JUDGMENT. 

Richardson, J.—'[lis is a second appeal 
preferred by the defendant No. xr. ‘The 
suit was brought by the plaintiff to 
recover possession of cettein plots of land 
to the extent of his share iu a certain 
taluk and to the extent ot the share to 
which he claimed title as purchaser in 
I9010 of the holding comprising these 
plots, at a sale in execution of a decree 
for arrears of rent obtained by him <gainst 
the defendants Nos. 5 and 6 as ratyals. 

The plaintiffs share in the taluk as 
talukdar and miras taraday amounts to 
Io annas, 5 gandas. “The share he claimed 
of the raiyati holding was 9 annas, 15 
gandas, His claum is thus stated by the 
learned Munsif:—“The plaintiff prays 
for ejectment of the principal defendants 
from the ro] annas share, or, in the alier- 
native, for ejecttnent from 4 anna share 
cutresponding to bis subsequently ac 
quired share in the taluk, and for a de- 
claration of his right to receive from tha 
principal defendants the rents which 
defendants Nos. 5 and 6 agreed tu pay in 
respect of g annas, share, and also prays 
for mesne profits." The description of 
th» half anna share as corresponding to a 
subs:quently acquired share in the /aluk 
is apparently due to à m'’sapprehension, 
The halfanna share is the difference 
between the talukdari share of ro annas, 
5 gandas and the faiyati share of gunnas, 
I5 gardas (see prayer Kha, of the plaint). 

' Tae original tenant of the holding was 
one Nosaruddi Akan, whose rights were 
purchased in 1904 by the defendant 
No. 1’s mother at a sale in execution ofa 
moncy-decree against him. 

‘The Trial Court dism'ssed the"suit i5 to- 
to, 

In appeal tbe learned Subordinate Judge 
affirmed the di-missal as regards the chare 
of the raiyatiLolding, inthe view thet the 
dealings of the plaintiff with the defend- 
ents Nos 5 and 6 were collusive and nct 
binding on the defendant No. I. That 
fiúally disposes of the claim to the raiyati 


share with which we are no longer cons 
cerned. Wi 
As regaids the  /alukdari. 


learned Subordinate Judge, 
the Munsif, held that the 
entitled to actual possession 
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anna share referred to by the Muneif. 

‘Lhe question of the extent to which the 
plaintiff is entitled to actual possession, if 
at all, is the subject of Appeal No. 992, 
preferred by him. 

‘he question whether he is entitled to 
actual possession of any part is the sub- 
ject of the present Appeal (Ne. 1022) and 
turns on the transferability or otherwise 
of the holding in the hands of the original 
tenant Nasaroddi. The Munsif found 
that it was transferable, the Subordinate 
Judge that it was not transferable. At 
first sight, tbe question would seem to be 
one of fact but a point of some importance 
arises on the construction of section 115 
of the Bengal Tenancy Act. 

The learned Subordinate Judge states 
his opinion as follows:—“The learned 
Munsif did not decide whether the 
tenancy was a tenure or a holding bat 
found that it was transferable. He based 
his finding mainly on the Recordof Rights 
which describel the tenancy as a Kaim 
Karsha permanent tenure, the various 
instances of transfers from time to time, 
the presumption of fixity of rent to be 
detived from uniform payment of rent 
since 1282 B. S, and the recitals con- 
tained in a wortgage-bond executed in 
favour of the plaintiff's brother. A quite 
Contrary stateof things was found in several 
other documen:s with which Nasaruddi 
was concerned as also in a Road Cess 
Return but the learned Munsif did not 
consider them as leading to any definite 
conclusion. Though he considered it possi- 


ble that the tenancy was originally a mer.‘ 


Karsha holding not irunsferable without 
a custom, he came to the conclusion that 
the assertion of a superior right and the 
fixity of rent for practical purposes due to 
uniform payment since 1282, invested 
with the incident ol transferability. I 
regret I am unable to accept his conciu- 
sions. If a holding be a non-transfer- 
able occupancy tenaney in its origin, the 
mere omission on the part of the land- 
lord to enhance the rent within a certain 
period may, in some cases, disentitle him 
to claim any enhancement at any sub- 
sequent time, but that does not convert 
the ordinary status to that of a raiyat 
at fixed sates as defined in section 50 of 
the Bengal Tenancy Act. The tenancy 


INDIAN CASES. 


(1923 


in question was never held at any rent 
fixed in perpetuity and consequently the 
incident of transferability does not attach 
to it. Moreover, it is not known if, for 
practical purposes, even as observed by 
the Court below, the rent of Rs. 25 is 
not liable to be enhanced. If the land- 
lords were now to institute an enhance- 
ment suit, the tenants, in order to avoid 
enhancement, would have to prove uni- 
forty of rent since the Permanent Seltle- 
ment. The presumption of section 50 of 
Bengal Tenancy Act will not be available 
to them under section 115, Bengal Tenancy 
Act, in consequence of the framing of 
the Record of Rights " 

‘The difficulty is created partly by the 
statemant that, when, under the provisions 
of scction 50 of the Bengal Tenancy Act 
an occupancy holding is presumed to have 
been held at a uniform rent from the 
time of the Permanent Settlement, the 
status of the tenant may still differ 
from that of a raiyat holding at a fixed 
rent, but more specially by the opinion 
expressel in the learsed Subordinate 
Judge’s last sentence. i 

The entry in the Record of Rights, to 
which 2 presumption of correctness at- 
taches under section ro3-B of tbe Bengal 
Tenancy Act, describes the holding as a 
Kaim Karsha permanenttenure. The term 
Kaim Karsia is explained by the learned 
Munsif. “The word '' Karsha,” he says, 
liter liy means a ciltivating interest, and 
the term ‘‘Kaim Kar.ha" would mean 
only a permanent or fixed Karsha, $.e.,in 
its literal meaning it would be only a 
holding a! a fixed rent." He goes on 
to remark that at the present day an 
Occupancy holding at a fixed rent is in 
many cases not easily distinguishable from 
a tenure, 

The result of the learned Subordinate 
Judge’s view is this. . The entry in the 
Record of Rights imports at least fixity of 
rent. Assume that the holding is not a 
tenure buta raiyatt holding. Before the 
Record of Rights was prepared it was a 
holding to which section 50 of the Act 
would have been applicable if vniformity 
of rent for twenty years could be proved. 
It may well be that the description 
‘Kaim Karsha’ was adopted for tke very 
reason that the facts raised the statutory 
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Presmttption. We have it from another 

Part of the learned  Munsif's iudgment 


that, before the Record of Rights was 
finally published, the plaintiff unsucces- 


sfully attempted to get rid of the word 


‘Kaim’ by means of an objection lodg- 
ed under section  1r03-À. After the 
publication of the Record no attempt 
seems to have been made by him to dis- 
pute the accuracy of the description under 
section ro6. 

Nevertheless, in the opinion. of the 
learned Subordinate Judge, if the correct- 


ness of the Record is now disputed 
section 115 of the Act precludes 
any reference to section 50 and 


the tenant must do the best he can 
without assistance from that section. 
Sucha result would appear to be absurd 
and unjust, but if that is the law we must 
cf course accept it. 

In the argument before us, reiiance 
was paced for the plaintiff on the decision 
ot the Full Benci in Pirthi Chand Lal 
Chowdhury v. Basarat AH (1). The pre- 
sent paint, however, did not come before 
the Full Bench for decision. 

Section II5 enacts that, "when the pairti- 
culars Mentioned in section 102, clause 
(b), have been recorded under this Chapter 
in respect of eny tenancy, the presump- 
tion under section 50 thall not thereafter 


apply to that tenancy." The word ‘ there: ` 


after’ points to the petiod after the parti- 
culirs mentioned have been recorded, but 
the question whether the recordirg of the 
particulars ended with the final publica- 
tion X the Record or with the further 
proceedings which might be taken under 
section 305 or section 106 had given 
rise to some difference of opinion. Alf 
- that. the Full Bench decided was that, 
in proceedings Under section X05 of the 
Act, (to which section 105-A must now 
be added) for the settlement of a fair 
renf, the tenant - was entitled to the 
benefit of the presumption onder sec- 
tion 50. d 

It is true that towards the close of 
the jrdgment of the majority of the 
Bull Bench, some observations were made 
dissenting from the view taken in 


(1) 3 Ind. Cas. 449; 37 C. 80; 13 C. Wi N. 11494 
to €. k. J. 343 Œ BJ. 
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Secretary o* State v. Kajlmuddi (2) that 
a tenant whose trent had been entered 
in a Record of Rights as liable to en- 
hancement might claim the benefit of 
section 50 in a stit instituted by him 
under section Il11 to contest the correct- 
ness of the entry. “There can be no 
doubt," said the Je:rned Judges, “that 
asuit of the nature brought then would 
lie as being within the contemplation of 
section III, but after the tenant had 
omitted t0 appeal to the Special Judge 
ot to toke proceedings under section 106, 
he could not be heard to complain that 
he had been deprived of a cherished right, 
when hisclaim for the benefit of the pre- 
sumption under section 50 was confronted 
by the provisions of section 115.” 

So too in Harihar Persad Bajpai v. 
Aja Misir (3) the tenarts having been 
recorded as occupancy raty@is and not as 
raiyais holding at fixed rents it was held 
that in a subsequent suit brought bv 
the landlord ir the Civil Court to enhance 
their rent they were not entitled to 
fall back on the presumption under sec- 
tion 50. 

But the present cise is very different. 
Here the holdtug was recorded as a 
holding at a fixed tent. It was the 
landlord who took no steps under section 
105 or section 106 to challenge the cor- 
rectness of this entry but now endea- 
vour: to go behind it. It will certainly 
go far to deprive the tenant of a 
cherishedriglt, if, in such a cese as the 
present, he is told that he connot support 
the entry by reference to the very presump- 
tionin virtue of which the entry may h.ve 
been made. 

In my opinon, weare not obliged to 
consirue section Ir5 in the way contended 
for. The rent having been entered as 
a fixed rent, the tenant is not "Ihereafter' 
applying the presumption under section 50 
when he seeks to establish that the 
entry was founded on the presumption. 
In such a case the hypothesis is, that 
the presumption has already been applied 
and all that the tenant esksis liberty 
to support and defend the entry on the 
grounds on which it was made. If that 
liberty is denied him, he will be deprived 

(2) 26 C. 617; r3 Ind. Dec. (N. 8.) 097. 

(3) 22.Ind. Cas. 604; 44 C. 930. 
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of the benefit of the presumption not 
only 'tLezeafter' bnt alfo in respect of 
the period prior to the publicatiou of the 
Record. He will be sidly cripp'ed in his 
.defence and in the result wil be doubly 
deprived, first, of tbe benefit of the pre- 
sumption under section 50 and then of 
the beneflt of the presumption under sec- 
tion 115. ] 

On the ot ier haud, where the rent ts 
entered as variable in à record made and 
completed under Chapter X, the «yat 
does ‘thereafter’ apply the presumption 
if he seeks aid from it by way of attack 
in a suit under section Irr or by way of 
defence ina suit by the landlord for 
enbanceitent of rent. 

It may be said that the Revenue 
Officer leaves no xeeord of his reasons 
for making any particular entry. Butin 
such a case as the present, where the 
ternis of the tenancy have to be gatkered 
not from a written instrument but from 
the conduct of the parties, it is difficult 
to. suppose that the Revenue Officer was 
not guided, at any rate in part, by tLe 
provisions of section 50. In any case 
I should-be cf opinion that an entry 
should be taken to have been made on 
all the grounds on which it might have 
been mace, 

Tae whole reasoning of the learned Sub- 
ordinate Judge is coloured by his ‘view 


' as to the effect of section 115. He refers. 


himself, without question ot dissent, to the 
"uniform payment of rent since 1282 
B. S," found by the Munsif. He laid 
some Strees on a Cess Retutn in which 
this ho'ding is entered under the general 
bead of raiyati holding. An examination 
of the return, however, shows that it 
makes no distinction between raiyati 
holdings at fixed r^tes and other ratyatt 
holdings. He appears to suggest, as I 
have already indicated, that, even it the 
presumption under section 50 was appli- 
cable when tue Record of Rights was 
under preparation, the tenant would not 
become by force of the _presuntption a 
raiyat at a fixed rent, a view from which 
I disagree. His conclusions that ‘‘theten- 
ancy in question was never held at any 
rent fixed in perpetuity and consequently 
the incident of transferability does not 
attach to it" and his later findings {thas 
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the entry of Kaim Kaysha, as made in the ^ 
Record of Rights, was not cotrecí aad 
that the presumption in its favour is 
sufü-ently rebutted,” are all due to the 
fact that be misapplied the law to the 
facts with wlich he had to deal. 

I have no dovbt that if the learned 
Subordinate Judge had not misdirected 
himself in law, -he would have come. to 
the same conclusion as the learned Mun sit. 

Intheresult, therefore, I would set aside 
the judgtuent and decree of the Subordi- 
nate Judge and restore the decree of tke 
Munsif dismissing the suit in its entirety. 
The defendant No. r is entitled to his costs 
of this Court and of the lower Appellate 
Court. 

In view of the judgment which we have 
delivered in Appeal No. 1022 this Appeal 
No. g92 must be dismissed. Ip tkis case. 
we make n> oder as to costs. 

Suhrawardy, J.—I agree. As I read 
sect on 17353, Bengal Tenancy Act, it provides 
against clashing of presumptions, It will 
not permit the presumption under section 
50 of the Act to override that raised f10m 
the record of the particulars under Chap- 
ter X. The marginal note against the 
section lends support to this view. It 
will not be reasonable to suppose that 
the Legislatite intended .by enacting: 
section 113 ‘to preclude evidence of 
uniform payment of rentfor the statutory 
period in support of the entry of fixity ` 
of rent in the Record of Rights where 
such entry is, presumably, based on the ` 
evidence of such uniform payment. It 
will be shutting out a very valuable piece 
of evidence infavour of a comparatively 
weak one. If the tenant succeeds in 
proving uniform payment of rent from 
the time of Permanent Settlement, the 
rent shall noi be liable to be increessed, 
whereas the presumption of the eorrectness. 
of an entry in the Record of Rights though 
based on such uniform payment is only a 
rebuttable one. 

I fully concur in the reasonings adopted. 
by my learned brother and the conclusion 
at-which-he has arrived. l 


N, H, Appeal dismissed. 
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BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 409 
OF 1022. 
April 5, 1923. 

Present :-—~Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump, 
KALLYANTAI FATHER APPASWAMI 
DHARMAR—PLAINTIFF—APPELLANT 
UEVSTILS 
SATVAPPA bin NAGAPPA HARGAPUR 
AND OTHERS—DEFENDAN'TS — 
RESPONDENTS, 

Construction of document—Gift to adopted son— 
Adoption invalid —Gift, whether fails— Intention. 

One M adopted his illegitimate son R and then 
made a gift to him of certain proprerties. 
The gift deed recited: “With a view to 
perpetuate my line and to have an heir to 
: look to the performance of the religious duties 
and also forthe management of the properties, 
I take you in adoption according to our religion 
s.a... You are clothed with all the rights that my 
natural born son might have got...... The prop- 
erty is given to the full ownership of R”: 

Held, (1) that the intention of the donor was that 
the property should come to R as his adopted 
son capable of inheriting in the same way asa 
natural born son and capable of perpetuating 
his line; [p. 406, col.2] . 

(2) that since he adoption was invalid the gift 
s failed and could not take effect.  [p. 405, 
col. 2.] "M 

Second appeal against the  dec'sicn 
of the District Judge, Bijapur, in Appeal 
No. 122 of 1020. 

Mr. A. G. Desai, for tre Appellant:— 


My lords, the lower Court is wrong in 
deciding that the gift was to Rivaswami, 


persona designata, because he could not 


be adopted. For arriving at the correct 
decision, we h«veforead the document itself 
and not the intention of the conor. The 
deed vests the adopted son, Ramoswami 
with all the rigbts a natural born son 
might have got. Tre maig idea of the 
donor was to contin:e his own Ine. With 
that end in view, he adopts Ramaswami 
and makes him tbe owner of the prop- 
_ erty. It seems to be the intention of the 
donor togive his property to Ramaswami 
as his adopted son, capable of inheriting 
by vittue of the adoption. And as the 
adoption was invalid, an admitted fact, 
the gift-deed had no effect. I rely upon 
| Famndra Deb Ratkat v. Rajeswar Das 


(1). _ 


(1) 12 I. A. 72; 1x C. 463; 4 Sar. D. C. J. 6104 


9 Ind, Jur. 2771 5 Iud. Dec. (N. $.) 1068 (P. C), - 
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Mr. H. C. Coyajee (with him Mr. H. B. 
Gumate), for tke Respondent.— We Say 
that the gift to Ramaswami was tn him 
as Persona designata and not as an adopted 
Son. Because Ramaswami could noi te 
adopted, Maralswami passed the  docu- 
ment in question in 1897. Let us look to 
the conduct of the parties. Immediately 
after, the donor got the property trans- 
fe re] to the name of the donee, Rama- 
swami, Two years later, Ramaswami died 
and the lands were transferred to the 
name of his senior widow and then, after 
her death, to tle junior widow. As the 
vahwat of the property was transferred io 
the donee duting the lifetime of tle 


donor, it could not be saii that, tke gift 


was not to Ramaswamt persona designata. ` 
If it was to Ramaswami as an adopted 
son, there could have been no transfer of 
vahwat. We associate ourselves with the 
decision of their Lordships in Subbarayer 
v. Subbammal (2) and contend that tte 
gift is not conditional on adoption. 

Now, looking to the construction of tle 
document itself, it will-be seen that the 
document is styled as gift-deed and deed 
of ownership. This c'early shows that the 
donor and the donee were acti ng inde- 
pendently ofthe react'on of the adoptive 
father and the son. ‘Tne real reason of 
tae gift is his natural affection to Rama- 
Swami, the illegtiimate boy, and the keen 
desire of donor was to give all his property 
to him. Adopticn was one way, failing 
which there was the cilt-deed, The reason 
tor the passing of the document was that 
the parties were afraid that the adoption 
would not stand, as the boy was illegitimate 
and to make sure of the vesting of the 
property in Ramaswami, the decd was 
passed. It is so very clear from the sentence 
“AS you lave asked me to pass a 
malik paira in your favour, so I pass it.” 
Besides, the intention of the donor is 
c'ear from his written statement of r9os, 
There he denies adoption and” asserts the 
gift-deed. 


JUDGMENT.—Ti e decisicn in tle appeal 
before us depends cn the constriction 
of the document, Exlríbit, 65, TLe D strict 
Judge bas found that the gift contained 


(2) 27 1. A, 162; 2 Bom. L, R. 982; 4 C. W.N, 
8051 24 M, 2141 7 Sarı P, C. J. 782 (P. C). 
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in the document was not made to Rama- 
swami, as to an adoptedson, but it was, 
on the contrary, made to him, because he 
cduld not be adopted. ‘The learned Judge 
was at first of the contrary opinion, but 
after wards he seemsto have departed from 
the strict construction of the terms of the 
document in order to giveeffect to what 
was stated by Maralswemi in his written 
statement in tbe suit filed against him in 
1905. We doubt whether that is a satis- 
factory method to adopt in order to construe 
the document passedin 1897, Atthat time 
the situation was perfectly clear, as stated 
in the document, Maralswami had no 
issue by his wedded wife. He had an 
illegitimate son Ramaswami. It had been 
decided in a previous suit by the High Court 
that Rameswami was Dasiputra, and, there- 
fore, was not entitled to the Gadi. There 
fore, Maralswami set about tog et rid of that 
obstruction, Accordingly, headopted Ra ma- 
swami and then purported t» make Rama- 
swami as such adopted son the full owner 
of all the properties pertaining to the Math. 
He said “With a view to petpetuate 
my line and to havean heir toloo¥ to the 
performance of thereligious duties, and also 
for the management of the property, I 
take you in 23doption according to out 
religion and you have been given in adop- 
lion by Your natural mother of her free 
will, SoI take you in adoption according 
to Danpfatigrah on Margashirsh Sud 
znd, Shake, 1819. You areclothed with 
all the rights that my natural born son 
might have got. You should continue 
our line and lead a prosperous life, You 
asked me to pass a Malikpatra in you- 
favour, and so I have passed it. The prop 
erty is given to the full p ownership of 
Ramaswami, =i 


It seems to us that it is impossible to 
distinguish the terms of this document 
from the terms of the document which 
was construed in Fanindra Deb Ratha 
v. Rajeswar Das (1). At page 89 their 
Lordships say, ' We feel Ho difficulty 
about Rajeswar being sufficiently desig- 
nated as tbe object of the gift, althouen 
theadoption may not be valid. We think, 
the question is, whether, the mention 
of him as an adopted son is merely desctip- 
tive of the person to take under the gift, 
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ot whether the assumed fact of bisadopticn 
is not tke reason and motive of tle gift, 
and indeed a condition of it.” At rage 
go, tker Lordships conclude :—‘In tre 
present case, we are of opinion, tlat it 
was Jog endra's intention togivebis property 
to Rajeswar as his adopted sin, capable 
of inheriting by virtue of tke adopticn, 
and the Tule that it is not essential to tke 
validity of a devise or bequest ‘that all 
the patt/cu'ars of the subject or object 
of the gift should be accurate is not applic- 
able. As the adoption was contrary to 
the customs of thefamily, and gave no right 
to inherit, the Angikar-paiva had not any 
effect upon the property." | 

We have been referred to the dec’sicn 
in Subbarayer v. Subbammal (2). In that. 
case, the documen! was entirely diflerent, 
and their Lordsbips, in referring to tke case 
we have just cited said: ‘ The janguage 
of one instrument does not afford much 
assistance in tke consttuction of anotker.” 

it seems to us clear. in thecase tkat it 
was Maralswami’s intention that tke proper- 
iy should come to Ramaswamias his adopt- 
ed scn, capable of inheriting in tke same 
way as a natural born son and capable «f 
perpetuating his line, and locking to tke 
performance of tre religicus dut'es. And 
Since the adoption was clearly invalid, 
tte object of tke gift Las failed, because 
Ramaswami could not fill tke pcsiticn 
which was intended for him by Maralswami, 
Thetefcre, the dccument tad no eflect 
upon the property, We think, therefore, 
tbe first impiession of tke Disirict Judge 
was right. 

The appeal, tberefcre, must Le allowed, 
and the dectee cf the Suhcrdinate Judee 
should be restcred with cc sts in prepcrticn 
throue bout. 


K.S. D, & N, H. Appeal alluwed, ~ 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
NO. 2732 OF 1920. 

January 8, 1923. 

Present -—Mr. Justice C. C. Ghose 
and Mr, Justice Panton. 

PAHAL GHORAI-—APPELLANT 
Ue" Sus 
Haji Munsm FAZL-UD-DIN MAHAM- 
MAD AND OTHERS—RESPONDEN TS, 

Civil Procedure Code ( Act V of 1908), O. X X I, 
yy. X00, LOI, 103— Limitation Act (IX of 1908), 
Sch. I, Art. 11 A— Execution of decree— Applica- 
don for restoration to possession, dismissal of— 
Dispossesston, subsequeni—Suii to recover poss- 
ession— Limitation, 

Plaintiff filed an application under O. XXI, 
r, 100 of the Civil Procedure Code for restoration 
of possession of certain plots of land from which 
he had been dispossessed by the defendant in 
execution of a decree. The application was dis- 
missed on the ground that plaintiff was in pos- 
session of the disputed plots of land. More than 
a year after the dismissal of theapplication, plaint- 
. iff sued defendant to recover possession of the 
same plots of land on the allegation that he had 
been dispossessed by the defendant subsequent 
to the dismissal of his application; 

Held, (1) that after the dismissal of his applica- 
tion under O. XXI, r. roo of the Civil Procedure 
Code, the plaintiff was not under any necessity 
to go to a Civil Court for the useless formality 
of asking for confirmation of possession of the 
property, when, as a matter of fact, heremained 
in possession thereof; [p. 408, col. 2.) 

(2) that his present suit, which was based 
on a subsequent dispossession, was not governed 
by Art. 114 of Schedule I to the Limitation 
Act. [p. 408, col. 2.] — 

Appeal against the decree of tbe District 
Judge, Midnapore, dated the 9th September 
1920, reversing that of the Munsif, First 
Court, at Contai, dated the 24th June 


1919. 
“Babu Santosh Kumar Pal, for the Appel: 
lant. 
Mr. J. C. Hazra, followed by Babu 
Santimoy Mazumdar, for the Respondents. 


JUDGMENT.—Mr. Mazumdar, who tas 
opposed this appeal, las said every 
thing that could be said in this case; but; 
for the reasons which are about to begiven, 
we are of opinion tbat this appeal must 
be allowed. It has arisen out of a suit 
for establishment of title in respect of 
a half share of plots Nos. 1 to 3 and the 
entirety of plot No. 4, fur possession cf a 
part and for confirmation in respect of 
another part of the game. The suit was 
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decreed by the Court of first instance 
in this manner, namely, that the plaintifi's 
claim with respect to dag No. 684-2323 
was dismissed; histitletoanS8.annas share 
of plot No. x of the plaint with the excep- 
tion of the dag referred to above and an 
8-annas share of plots Nos. 2 and 3, 
andthe entirety of plot No. 3 was declared 
anda decree wasfurther made in hisfavour 
for recovery of khas possession of the entire- 
ty of plot No. 4 on ousting defendant No, x 
and khas possess'on of plot No. 3 to tne 
extent of an8-annas shares therein jointly 
with defendant No. Tr and possession of 
tne tenanted plot No. 2 jointly with de- 
fendant No. I to the extent of an 8-annas 
share. As regards his possession of the 
8-annasstarein plot No. 1, he wasconfirmed 
in his possession. An appeal was laid 
against the decision of tre Court of first 
instance by defendant No. x and tke lower 
Appellate Court, for thereasons siyen in 
itsjudg ment dated thegth September 1920, 
came to the conclus'on tlat the plaint- 
ifi’s suit was barred under Att. IIA 
of the Second Sckedule of the Indian 
Limitation Act and kas accordingly dis- 
m'ssed the suit aitogetker, The plaintiff 
has now appealed to this Court. 

It appears that defendant No. I, who 
was the appellant in tke lower Appellate 
Cuurt, purchased the land in suit in execu- 
tion of a mortgage-decreeand to`k delivery 
of the same through tbe Court, There- 
upon, the plaintiff, who, as stated above, 
claimed half of each of plots Nos. I te 3 
and the entirety of plot N^. 4 made an 
1 pplication under O, XXI , I. Ioo of tke 
Code of Civil Prccedure. That ap- 
plication was dismissed on tle 8t} July 
r916 and in these terms : “On the appli- 
cant's (plaintiffs) side he examined him- 
self. The opposite party is ready. It 
appears from the applicant's depositicn 
that he is still in possession of the dis- 
puted plots of land. So there is no cause. 


of action for his application under 
O. XXI, r. roo, Civil Procedure 
Code. Hence it is ordered tkat this 
case be ‘dismissed with costs to 


the opposite party. Pleader’s fees Rs. 2 
only.” ‘The plaintiff did not bring any 
suit for recovery of possession within a 
period of one year from the date last men- 
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tioned, namely, 8th July 1916. His pre- 
sent. suit was instituted on the 7th March 
1918, thai is, more tan a year after the 
date of the crder passed on the appiica- 
tion under O. XXI,r. roo. His cause of 
action, s») far as the present su't is con- 
cerned, has been formulated by him in 
paragraph (6) of bis plaint and it appears, 
tperefore, that, afterthe date of the order 
. passed on tke application under O. XXI, 
x. I00, defendants Nos. I fo 5 entered into 
a conspiracy and forcibly cut and to:k 
away tbe paddy reaped by the Bhag 
tenants of the plaintiff and thereby 
dispossessed the paintiff. The plaintiff 
stated that, thereupon, he instituted a 
suit being numbered 225 of 1917 in the 
Court of first Munsiff of Kantai, That suit 
was, bowevet, allowed to te withdrawn by 
the Court, with liberty to institute a {resh 
suit and the present suit is the fresh suit 
which the plaintiff had tke liberty to in- 
stitute. A question kas now arisen, name y, 
whether, for the purposes of limitation, tle 
subsequent dispossess on, as alleged by tke 
p'aintiff in paragraph (6) of the plaint, 
gave rise to the cause of action, after tle 
suit had been withdrawn, for this present 
sait. On beha'f of the respondents, Mr 
Mazumdar, as well as bis learned P'eader 
Mr, Hazra, have contended that, tke pl ‘nt- 
iff not having brought tke suit witkin 
tke period prescribed by Art. Ir A of 
the Second Schedule of the Indian 
Limitation Act, the present su't 
should be held to be barred by limi- 
tation, and have drawn our attention to 
the various cases where it has been Leld 
that in respect oforders made under O.XXI, 
r. too as also under ©. XXI, r, 58, if a sut 
is not brought withina preriod of one year 
ihe party against whom the oiders ale 
passed is not entitled subsequently to 
maintain a suit for recovery of possession 
or for a declaration of title. Each case 
must depend upon its own facts, and on 
the facts of this particu’ar case, as was 
remarked by this Court in the judg ment in 
appeal from an Appellate Decree No. 1718 
of 1920, it is the question of possessicn 
with which the plaintif was concerned 
and he having remained in possessicn 
down to the date when, as aleged by him, 
he was dispossessed inthe manner referred 
to, in paragraph (6) of the plaint,. He 
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was not under any necessity, so far as we 
can See, to go to a Civil Court for the use- 
less formality of asking for confirmation 
of p ssession of the property in question 
when, as a matter of fact, he remained 
in possession thereof. That he remained 
in possession of the property is abundantly 
clear from the terms of the order made 
on the 8th July i916. ‘The fact of the 
subsequent dispossession,  ''dispossession 
which arose by reason of the present res- 
pondents along with other defendants, 
taking away tbecrops grown on the prop- 
erty by the Bhag tenants of tbe present 
appellant" which has given rise to the 
cause of action alleged in the plaint. Whe- 
ther the cause of action, as alleged in tke 
plaint, is true or not must depend on the 
decision of the matter on the merits. The 
present respondents, if so advised, may 
take all pleas of limitation other than 
Art. ITA of the Second Schedule of the 
Indian Limitation Act. 

But we are unable to say, having regard 
to tle facts of this part/cu'er case, that 
the suit was barred by tl e Siatute of Limi- 
tation as held by the lower Appellate 
Court. 

In this view of the matter, the dectee 
of the lower Appellate Court must be 
sel aside and the case must go back to 
that Court to be determined on tte 


merits. 
Costs will abide the resuit. 
Z. K. Appeal allowed. 


Case remanded, 


SIND JUDICIAL COMMISSIOWER'S 
; COURT. 
FIMST CIVIL, APPEAL No. 9 CF 1920. 
August I, 1923. 
Preseni;—Mr. Kennedy, J. C., and Mr. 
Reymond, A. J. C. 
SANTA SINGH-——DEFENDANT—APPELLANT 
COT SS 
Musammat RARIBAI—PLAINTIFF— 
RESPONDENT. 
Bombay Land Revenue Code ( Act V of 1879), $; 
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135 J—Presumption as to ownership of land— 
Hindu. Lauw-—Joint family—Separate | property— 
Burden of proof—Self-acquisition—Source of money 
—Custom—Sikh Jats of Punjab—Widow—Re- 
marriage—- Forfeiture of life-estate—— Hindu Widow's 
Re-marriage Act (X V of 1856), s. 2— Custom, 
whether overridden by Act. 

Section 135] of the Bombay Land Revenue 
Code, does not raise any presumption as to the 
ownership of the land. [p. 411, col. 1.) 

When it is proved or admitted that a Hindu fami- 
ly has lived in commensality and possessed joint 
property, if any member of the family claims any 
property as his separate property, the burden 
lies upon him to prove thatit was acquiredin cir- 
cumstances which would constitute it his separate 
property. [p. 41r, col. 2.] : 

When the question is, whether propetty stand- 
ingin the name of a member of a joint Hindu fami- 
ly is his self-acquisition, the criterion is to consider 
from what source the money came with which 
the purchase-money was paid. [p. 417, col. 2.] 

Parbati Dasi v. Raja Baikuniha Nath Das, 
22 Ind. Cas. 51; 16 Bom. L. R. xor; 15 M. I, T. 66; 
(1914) M. W. N. 42;12 A. L. J. 79; 19 C. L. J. 129; 18 
C. W. N. 428; 26 M. L. T. 248 (P. C.), relied upon. 

The question whether a man who, happening 
to be a member of a joint Hindu family, carried 
on his business, whatever it was, personally for his 
own personal benefit without detriment to the 
joint family fund or carried on such business 
as a member of the joint family for the, benefit 
ofthe joint family, is a question of fact to be de- 
termined on the evidence.. [p. 411, col. r.] 

Metharam Ramvakhiomal v. Rewachand Ram- 
vakhiomal, 44 Ind. Cas. 269; 12 S. L. R. 116; 22 
C. W. N. 377; 4 P. L. W. 197; 34 M. L. f. 327; 
7L. W. 361; 23 M.L. T. 218; 16 A. L. J. 28r; 27 
C. L. J. 345; 20 Bom. L. R. 566; (1918) M. W.N. 
587; 45 C. 666; 45 I. A. 41 (P. C), relied upon. 

Every member of a joint Hindu family, who is 
found to be in.possession of property at his death, 
cannot be said to have acquired that property 
as a member of the joint family. [p. 411, col. 2; 
p. 412, Col. r.] 

Basanti v. Pariapa, o Ind. Cas. 885; sx P. R., 
1911; 156 P. W. R. torr and Indi v. Bhanga 
Singh, 29 D. I. R. roor; 115 D. R. r900, 
relied upon. 

Among the Sikh Jats of the Punjab, a widow 
does not forfeit her life-estate in her deceased 
husband's property by reason of her re-matriage 
in Kerewa form with her husband's brother whe- 
ther he be the sole surviving brother or there are 
id ‘aii as well ofthe deceased. [p. 412, 
col, 2. 

Section 2 of the Hindu Widow’s Re-marriage Act 
does not override the custom under which a widow 
in the Punjab by marrying her deceased husband’s 
brother does not forfeit her right to the estate of 
her husband. (p. 412, col.2.] 

Indi v. Bhanga Singh, 29 P. L. R. Igor; 
115 P. R. 1900, relied upon. 

Vithu v. Govinda, 22 B. 321 (F. B.); rz Ind. Dec. 

(NS) 796 ; Rasul" Jehan Begum wv. Ram Surun 
Singh, 22 C. 589; rı Ind. Dec. (N.S) 392 and 
Mohamad Umar v. Mun Koen, 40 Iud. Cas, 
783; 21 C. W. N. 906, distinguished. 
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Appeal from the judgment and decree 
of tre First Class Sub-Judge, Hyderabad 
(Sind), dated the 27th November 1920. 
Mr. Gopaldas Jhamatmal, for the Appel- 
ant, 

Mr. Tolasing Khushal Singh, for the 
Respondent. 

JUDGMENT.—This appeal arises out 
of a suit filed in the Court of the 
First Class Sub-Judge, Hyderabad, by 
the respondent Musammai Raribai, widow 
of Anand Singh, against Santa Singh, 
the brother of her deceased husband, 
for possession of certain agricultural lend 
and declaration of ] er title tLereto and for 
mesne profits. Tae declarat'ons in the plaint 
were that Anand Singh and SantaSingh are 
both natives cf Bkuler in the Jullundur 
Listrct, Punjab, and about 18 years from 
the dite of the suit, Anand Singh migrated 
to Karacai and resided in Taluka Digri. 
Taere certain agriculturalland was granted 
to him by Government and Le purchesed 
other land both for culturable and building 
purposes, all of whica remained in iis poss- 
ession till his deit], waich occurred on tle 
rith November 1012. About a year or 
two after the arrival of Anand Singh in Sind, 
his brotuer Sinta Singh followed him and 
also acquired some agricultural land which 
has always remained in his separate poss- 
ession. Anand Singh left no issue at his death 
and his brot] er Santa Singh, with the consent 
of his widow, looked after his property and 
accounted to her for the realisations, but 
latterly he refused to do soandas Musammat 
Raribai ascertained that, he had the khata 
of the land standing in the name of Anand 
Singh changed to his own, and apprehended 
that he was attempting to assert his rights 
to the property left by Anand Singh, she filed 
the suit on tLe allegation that she was the 
sole ‘and exclusive heir to her husband 
Anand Singh as the property was his 
separate property, : 

The defence of the appellant Santa Sing 
was that he was joint in food and estate with 
his brother Anand Singhand acquired a title 
to the whole of the estateleft by him by virtue 
of survivorship. Further, after the death 
of Anand Singh, the respondent waslegally 
married to him and by the re-marriage for- 
feitedall right to the propertyleft by Anand 
Singh and lastly evenif it beheld that Anand 
Singh was a separated brother, yet by the 
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Customary Lawof the Panjab, which was 
binding.on the parties, he and not the 
widow would succeed to the estate of 
Anand Singh. as he died without an issue. 

Respondent stoutly denies her marriage 
with the appellant after the death of 
Anand Singh, but in the view I take of the 
other points in issue, it would be superflu- 
ous to discuss the question whether Mus- 
ammat Raribai was married to the appellant 
and whether the marriage was of a kind 
to attract the applicability of the Hindu 
Widow’s Re-marriage Act. 

The first point on which arguments have 
been addressed to usat considerable length, 
is whether Anand Singh and Santa Si gh 
were joint or separate. The oral evidence 
adduced in the case appears to be pretty 
evenly balanced, witnesses for the respond- 
ents asserting that the brothers were sepa- 
rate in food and estate, and an equal 
number as emphatically controverting the 
assertion. l 

It appears to have been satistactorily 
established that Hira Singh, the father of 
Anand Singh and Santa Singh wasa man 
with slender means. Jointly with histwo 
brothers, he possessed at his deith in 1902 
some agricultural land in Bhuler in the 
Jullundur District which, according to the 
evidence, yielded an income of about 
Rs. 200-0-0 per annum. 


There seems very little doubt on the 
evidence, and it is virtually admitted by the 
appellant that Anand Singh, at the age cf 
I3 Or 14, was taken to Quetta in 1887 by 
his cousin Variam Singh who was a su bordi- 
nate in the Medical Department and then in 
Serviceat Quetta. There Anand Singh was 
put to school for about 3 years and after 
that was employed as a Clerk in some Go- 
vernment Department. Not proving quite 
satisfactory at his work as a Clerk Variam 
Singh managed to get him in as a part- 
ner with some contractors, He was next 
sent to Madras by Variam Singh at his ex- 
pense, but his health failing, ke was called 
to Gujranwala by Variam Singh, to which 
place the latter himself had been traus- 
ferred from Quetta. There Variam Singh 
states that he maintained him and took 
him on asa partner ina Factory which was 
carried in Variam Singh’s son's name. 
Variam Singh's mother, who was a sisterof 


the mother of Anand Singh and Santa Singh : 
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bore the expensesof Anand Singh's marriage 
which took place in 1892, and according to 
Variam Singh the lands, which Anand Singh 
purchased in Sind, were trom the moneys 
received by him from Variam Singh’s mother, 
and the profit oí the partnership. Variam 
Singh, whose evidence, no doubt, forms tle 
mainstay of the respondent’s case, has been 
charged with engineering itand fihancially 
supporting it thoughas Santa Singh is related 
tohimin the same decreeas AnandSingh, 
it is difficult to conceive why Variam Singh 
should help the respondent now that Anand 
Singhis dead to the prejudice of Santa Singh. 
Now, asI have observed, Santa Singb admits 
thet Anand Singh had been taken to Quetta 
by Variam Singh, also that he had been sent 
to Madras, also that he lad been brought 
back to Lyallpur, but he attempts to make 
out that this was all done af lis father’s 
expense;thereisnota scrap of documentary 
orany other satisfactory evidence in support 
of his statement as to the financial assist- 
ance rendered to Anand Singh by his father. 
Infact, in view of Hira Singh's means it was 
practically impossible for him to do 
so. 


It has furtner been established by docu- 
mentary evidence, such as the partner- 
ship deed executed in 1899, Exhibit ror, that 
Anand Singh was one of the partners in Lis 
own individual name, Exhibit ro2, is a 
Sanad showing Anand Singh vacating his 
position asa Numberdar inthe Lyallpur Dis- 
trictand Variam Singh being appointed, Ex- 
hibit 103 shows Anand Singh transferring 
certain lend in the Lyalipur District to 
Variam Singh by ExhibitQio4. Variam Singh 
transferring certain lund to Anand Singh, 
and the latter being appointed Numberdur, 
This last grant is dated the roth November 
Igoo and it is very significant to observe 
that HiraSingh, the father,was then stillelive. 
Exhibits Nos. 133 to 137 are Parwanas issued 
by Government in the name of Anand Singh 
alone empowering him to take possession 
of theland granted to him. The first par- 
wana was granted in 1903. Exhibits Nos. 138 
to 143 are Sanads and leases issted by 
Government to Anand Singh alone, one of tLe 
sanads was issued in 1902 which was prior 
to the arrival of tbe eppellant in Sind. 
It is further to be observed tkat after 
Hira Singh’s death theland, which ke owned 
in Bhuler, his native place, was transferred 
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half to Anand Singh and half to Santa Singh 
and after Anand S ngh's death his widow's 
name has been entered in substitution of 
his. This is proved by Exhibit No. 106. 
Mr. Gopaldas for the appellant relied 
very strongly on the statements of two 
persons, both of whom are now dead, re- 
corded by the Mukhiyarkar of Digri on tle 
4th December 1912. Both of tt ese witnesses 
were related to Anand Singh and they both 
State that Anand Singh and Santa Singh 
were joint in food and estate. The Pleader 
for the respondent objected to these state- 
ments being considered, as being ina dmissi- 
ble in evidence and contended that none 
of the clauses in section 32 Indian Evidence 
Act applied to tLem. As they have been 
admitted by the lower Cocrt, it is unneces- 
sary to discuss the question as to their 
admissibility, particulaxly as I am of opinion 
that they are not of such importance as the 
Pleader for theappellant would make them 
out to be. It must be remembered that, 
after the death of Anand Singh, his wife, 
being a parda nashin woman, Santa Singh 
was asked by her to take the management 
of the immoveable property into bis hands. 
He was then apparently animated with 
the desire of having the lands standing 
in the name of Anand Singh transferred 
to hisown name and with thisobject made 
an application to the Revenue Authorities 
unknown to the respondents, in December 
1012, for the transfer to his name of all 
the properties standing in the name of 
Anand Singh. It would not be a matter 
of great difficulty for him at the time to pro- 
duce two witnesses to` corroborate him 
in his assertion that he was joint with his 
brother particularly as, besides Lis widow, 
there was no one to watch the interests 
of Anand Singh. All the lands standing in 
the name of Anand Singh were no doubt 
transferred to the name of Santa Singh by 
the order of the Assistant Collector of Mir- 
pur Khas, and Mr. Gopaldas contended 
that, under section 135 J of the Bombay 
Land Revenue Code, these entries were an 
important piece of evidence in the appel- 
lant's favour, but all that this section lays 
downisthatanentry intl e Record of Rights 
shall be presumed to be true until the con- 
trary is proved, it does not raise any pre- 
sumption as to the ownership of the land. 
It was.argued that, as Anand Singh was 
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originally joint with his father and brothers, 
the burden lay upon the respondent to prove ` 
that the estate in his possession at his death 
was his separate estate. No doubt, when 
it is proved or admitted that a Hindu family 
kas lived in commensality and possessed 
joint property, if any member of the family 
claims any property as his separate property, 
the burden lies upon him to prove ttet 
it was acquired in circumstances which 
would constitute it his separate property. 
Butin the present case, though Anand Singh 
was a member of a joint family, it Las not 
been shown that he acquired any education 
at the expense of the joint family funds 
to help him in any of his undertakings. The 
man that rendered him any financial or mat 
erial assistance was Variam Singh,andI am 
far from being satisfied with such evidence 
as is on the record that his father was in 
a position to render him any pecuniary 
aid. As said in the Privy Council case of 
Parbati Dasi v. Raja Baikunthe Nath Das 
fr) when the question is whether property 
standing in the name of a member of a joint 
Hindu family is bis self acquisition, t1 e ecri- 
terion is to consider from what source the 
money comes with which the purchase 
money is paid. The question of whether a 
man who, happening to be a member of a 
joint Hindu family, carried on his business, 
whatever it was, personally for his own 
personal benefit without detriment to the 
joint family fund orcarried on such family 
business as a member of the joint family 
for the benefit of the joint family, is a gres- 
tion of fact to be determined on tle 
evidence. . Metharam Ramrakhtomal — v. 
Rewachand Ramrakhiomal (2). Y am not 
satisfied on the evidence that, when Anand 
Singh came to Sind and acquired properties 
he still continued to be a member of the 
joint family, and, even if Le were, it does 
not follow that every member of a joint 
Hindu family who is found to be in poss- 
ession of property at his death, has neces- 


(1) 22 Ind. Cas. 51; 16 Bom. L, R. 1013; 15M, In 
T. 66; (19134) M. W. N. 42; 12 A. IL. J. 79; 19 
z ri J. x29; 18 C. W. N. 428; 26 M. L. T, 248 
t (2) " Ind. Cas. 269; 12 S. L. R, 116; 22 C.W. N; 
377:4 P.L.W. 197; 54 M.L.]. 327; 7 L. W. 361: 
23 M. L. T. 218; 16 A. L. J. 281; 27 C. L. J. 345; 
20 Bom. L. R. 566; (1918) Me W, N. 5874 45 C, 
666: 45 I. A. 41 (P. C) 
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sarily acquired that property as a member 
of the joint family. It seems to be most 
extraordinary if, during the 18 years tbat 
Anand Singh was in Sind before his death, 
. all the property that he acqired, and it was 
valuable, was joint property or was thrown 
by him in the joint stock, there s.ould be 
no documentary evidence in any shape 
or form, that the appellent ever obtained 
a Share in this propertv, If the appellant 
wis joint with Anand Singh in his acquisi- 
tions there was not the slightest necessity 
forhim toapplyforlandin his own indivi- 
dual name. I baveconsidered t'e oral evi- 
dence adduced by the appeilant in prcof 
oí Anand Singh and Santa Singh being joint, 
but, taking all the circumstances, of the case 
into consideration, I am inclined to the 
view that Anand Singhand Santa Singh were 
separate in food and estate. Tle suit 
was filed in 1918 and Santa Singh alleges 
that he married the respondent Raribai 
in I915 and had a child by her which died 
soon after its birth, Respondent denies 
the marriage as I have ‘ob erved. Some 
witnesses were examined on Commission 
andthe lower Court has held the marriage 
proved which finding, Lowever is contest- 
ed cn appeal by the respondent. Te 
marriage is described to have taken plr ce 
“in the Chadar Andazi form, which means 
throwing the sheet over tke couple about 
to be married, as re-pondent wasa widow, 
and it is alleged ti at this ceremony consti- 
tutes a valid marriage. 

Mr. Gopaldis contends that the respon- 
dent by her re-marriage Las forleited all 
rights andinterests in ].er deceased husband's 
property under section 2 of Act XV of 1856. 
Respondent's Pleader, however, argues that, 
even on the assumption that Raribai was 
married to Santa Singh yet, according to tle 
Customary Law of the Punjab by wi ich the 

parties are governed, the re-marriage does 
not entail a forfeiture of the respondent’s 
tig! ts inler husband's property. Tke parties 
in this suit are Sikh Jats, who, even after 
their migration to Sind, carried with 
them tueir personal law as to custom 
prevailing in the Province of the Punjab, 
and the marriage of Raribai and Santa Singh 


according to the latter, took place in tte, 


Punjab. In Basanti v. Partapa (3) a 


E* (3) 10 Ind. Cas. 885; 51 P. R. rorr 156 P. W. Ri 
10911, 
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band's brother, a widow still 


jutcal decisions wh'ch rccogn'sed it, 


{1923 


judgment of the Punjab Chief Court ih 


was held that, among the Sikh Jats 
in the district of Ludhiana of the 
Punjab, a widow does not forfeit her 


life estate in her deceased husband’s 
propetty by reason of het re-matr/age in 
Karewa form with her husband's hrotter 
Whetner he be tne sole surviving brother 
or there are ctner brot.eis as well of tle 
deceased. Several cases lave been re- 
ferred to inthis judgment in support of tke 
position that a widow by marrying ter 
busband’s brother does not forfet rcr 
estate and the custom would appear to be 
founded on the just and cqu'tab!e notion 
that by the marriage to her deceased Lus- 
cont nues 
to be a member of the rame family, She 
is considered to Fave done the rekt and 
proper thing in a community where, it 
would appear, the notion of polyandry pre- 
vails and the widow js thecretica'ly re. 
cogn’sed not on'y as the wife of ker deo- 
ceased husband but as the w'fe of a'l his 
brothers. In Indi v. Bhanga Sine] 
(4) it was held that, by custom amone st 
the Jats of tbe Ferozepore Distrct a 
widow marrying the brother of Ler ececased 
husband does not forfeit the estate whch 
she inherits from her dcccased husband 

Instances of the custom prevalent were 
considered in this judgment as also the 
I 

was further observed in this care t] 7 
wrete a widow marrage was recog n'rcá 
by custom among a particu’ar commun tv 
previous to the passing of Act XV of 1856 

section 2 of tre Act was not intended to 
lay down a ruie whereby the widow 
forfeited the rebkt which sre rad bv 
custom inner husband’sestate, In a book 
entitled ‘Puniab Customs’ by Kureshi, Page 
239, itissaid that'Thercason why a widow 
does not forfeit her lfe estate wken she 
marries her first hu: band’s brother is that, 
as the estate is given to herby way of main- 
tenance as a member of the family, ste does 
not cease to be stich member by re-marry- 
ing ber husband’s brother and continuing 
to remain in the original Fouse. In Ellis’ 
Noteson Punjab Custom, pp. 14 and 62, 
it is said that Jats are almost un’vercal- 


(4) 29 P. L. R. 1901; 115 P. R. 1900, 


Vol. 76} 


INDIAN CASES. 


413 


HARIPADA BANDOPADYA V, EQUITABLE COAL, CO. LID, 


ly governed by custom, and the effect of re- 
Marriage throughout the whole Province 
does not effect a forfeiture if the widow 
marries her husband's brother.” ‘The cus- 
tom undoubtedly appears to be well es- 
tablished, nor can it be disputed ttat the 
parties to this suit are bound by it, 
and, under these circumstances, even if 
itis held that Raribai was married to Santa 
Singh, the re-marriage did mot entail 
a forfeiture ef ber rights in her deceased 
. husband'sestate. By Act IV of 1872, which 
was an Act for declaring which of certain 
rules, laws and regulations Lave the force 
of law inthe Punjab and for other purposes, 
section 7 of this Act enacts tlat all local 
customs and mercantile usages shall be 
regarded asvalid unless they are contrary 
to justice, equity or good conscience of 
have, before the passing of this Act, been 
declared to be void by any competent 
authority, 

Mr, Gopalcasfor the appellant contended 
that the custom referred to should not be 
accepted as it was opposed to the statu- 
tery law namely, Act XV of 1856. He 
cited the case of Vithw v. Govinda (5), where 
it was held that under section 2 of the 
Widow’s Re-marriage Act, a Hindu widow 
belonging to a caste in which re-marriage 
has always been allowed, who has inherited 
property from her son, forfeits by re- 
marriage her interest in such property in 
favour of the next heir of the son. Simi- 
larly, in Rasul Jehan Begumw. Ram Surun 
Singh (6) it was held that a Hindu widow 
on fe-Martiage forfeits tne estate inherited 
from her former busband, altnougn accord- 
ing to custem prevailing in her caste, 
re-Imarriage is permissible, To tis same 
effect is tre case of Mohamad Umar v. 
Man Koer (7). The rulings of ite 
vatious High Courts are not quite 
uniform on tnis point, but it must be re- 
membered that in the present case not 
only was wicow marriage recognised by 
custom in the Jaf community even before 
Act XV of 1856 came into force, but tbe 
custom was also prevalent in this commu- 
nity tnat tnc widow by marrying the bro- 
ther of her deceased nusbane did not forfeit 


6) 22 C. 589] 11 Ind. Dec. (N. s.) 392. 


n 22 B. 321 11 Ind. Dec. (x. S.) 796 (F, B, 
7) 40 Indy Cas; 783j 21 Cy Wy N; 906, 


her rigbt to tpe estate she inherited from 
tnelatter, anc, tnerefcre, tne provisions 
of Act XV of 1856 could noi be taken to 
override thiscustom, As I have observec, 
this custom has been recog n's.d by judicial 
C<cisions in the Punjab, as also by stancare 
books >n tne subject of custom prevailing 
inthe Punjab, ane the partiesin the present 
case wuld Ds undoubtedly governed by 
it, ‘Therefore, even on the assumption 
that Musammat Raribai was mairied to 
Santa Singh, the marriage cid not work a 
forfeiture of her tights in her buchand’s 
estate. 

Tre appeal must, therefore, fai] and is 
dismissed witl cists, 


8, D. A bpeal dismissed, 


CALCUTTA HIGH COURT. 
SECOND CIVIL APPEAL No. 1401 OF 1921, 
January 11, 1923. 

Presesit: —Mr. Justice C. C. Gohse and 

; Mr, Justice Panton. 
HARIPADA BANDOPADYA— 
PLAINTIFF— APPELLANT 
l VETSUS 
EQUITABLE COAL CO. LTD.— 
DEFENDANT-—RESEONDENT, 

Mines—Mine owner, rights of—Owner of sura 
face, righis of. 

A mine owner is only entitled to so much of 
the surface land as may be strictly and reason- 
ably necessary for the Convenient working of the 
mine; he has no rights of any description what- 
soever unless those rights are to be found within 
the.four corners of the grant in his favour. This 
being so, the mine owneris not entitled to per- 
manently exclude the ownor of the surface from 
possession of all properties not covered: by the 
grant in his favour, [p. 416, col 2.] 


Second appeel against. a decree of the 
Sub-Judge, Assansol, dated 20fh March 
1921. 

"Mr. Bankim Chandra Mukherjee, for the 
Appellant. 

Messts. Mohendra Nath Royand Panna 

Lal Chatterjee, for the Respondent, 


JUDGMENT.—The questlon which has 
been the subject of discussion in this 
appeal is, whether the grantee of 
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mineral rights in a certain mouza is 
entitled by implication to such things 
as are strictly and reasonably  neces- 
 Saty for the | convenient working of 
the mines and, if that be so, whether 
cm the facts of this particular case 
the Equitable Coa! Company who were 
the grantees of the mining rights in 
the village JaTuria were entitled to 
construct a tramway line over the 
land which is the suject-matter of 
the suit for the purposes indicated 
above and waether in addition there- 
to, they were entitle] to erect sheis 
for the accomodation of the coolies 
working iu the mines for the con- 
venient working of the mines. The 
facts, so far .as they bear on the ques- 
tion referred to above, have been set 
out in the judgment of the lower 
Appellate Court and we think it is 
unnecessary to repeat them; shortly 
stated, it appeirs that on the 22nd 
July 1871 the defendant Company were 
granted a dur-patm of the village 
Jamuria except a small chak called 
Kamdulia, with all mining rights at- 
taching thereto. ‘The grantofs were 
also moRuarridars of a small jama 
carrying an annual rent of Rs. 183-2? 
aanas which stood in the names of 
Rammohan Roy and Chandra Narain 
Roy. The jama which was the sub- 
ject of the  mokurrar was situated 
within the ambit of the paini of 
which the dur-paint was granted to 
the defendant Company. The result 
of the arrangement was that, as paint- 
dars, the Roys were entitled to receive 
rent from the defendant Company and 
as mokurridars of the jama referred 
to above, they were liable to pay rent 
to the dur-painidars, the defendant 
Company. In the grant of the 22nd 
July 1871, after stating that the 
etantees were clothed with all sorts 
of mining rights in the subject-matter 
of the demise, it is stated “you,” that 
is, the grantees, "shall not be able to 


enhance the rate of the jama of 
Rs. 183-2-9 which stands in the 


of late Ramnidhi Roy and 


na mes 

Chandra Narain Roy within the said 
Lots; but you shall certainly be able 
to realise the duties that may be 


assessed in future or sre in vogue at 
present from the Siudder.” By the 
two qocuments bearing dates the 16th 
Chaitva | 1280 and the 23rd Batsak 
1286 respectively a dur-mokurari was 
gtanted of the land, which carried an 
annua! rent of Rs. 1832-9 to 
certain people who, for brevity’s sake, 
may be decribed as te  Banerjees. 
The present appellant who wos also 
the appellant in the Court below 
claims title from th:  Banerjees. It 
appears that the defendant Company 
have taken possession of a smali 
portion of the land forming the 
mokurrart jama for the purpose of 
constructing a tram line on the land 
for carrying coal from the pit heads. 
They have further erected sheds for 
the accomodation of their coclies on 
the land in suit because, they allege, 
that the erection of the cosly sbeds 
is necessary for the convenient work- 


ing of the mines. The plaintiff 
challenges this claim on the part 
of the defendant Company and 
he maintains that the defendant 
Company had no right whatsoever 
to exclude him permanently from 
possession of the land in question 


and that they had no right whatso- 
ever to erect tramway lines on the 
land because they have other lands 
of their own whkereon such tramway 
lines can be erected, and thirdly that 
the defendant Company had no right 
whatsoever to erect sheds for the 
accomodation of their coolies on the 
landin question. The plaintiffs suit 
was decreed in the Court below ex- 
cept that łe was not granted any 
decree for khas possession. Before 
the lower Appellante Court, there 
were two sets of appeals, one by the 
plaintiff taking exception to that 
portion of the decree of the Court 
of first instance in which has poss- 
ession was refused to him and the 
other by the defendant Cotpany in 


which the whole claim of the 
plaintiff was challenged and it was 
sought to be maintained that the 
de endant Comp.ny had a right to 


etect tramway lices on the land in 
question and also to erect sheds for 


f Vol. 56] 
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accommodation of their coolies. The 
lower Appellate Court has found that 
it was- necessary to construct tram- 
way liaes over the land for the pur- 
pose of carrying coal from the two 
pit mouths. The lower Appellate 
Court his, however, found that the 
building of the miner’s residences was 
a necessary part of the coal mining 
business. 

-On second appeal before us,» it has 
been argued by Mr, Bankim {Chandra 
Mukherjee with great ability that, under 
the documents which were tendered as 
exhibits in this case, the defendant 
Company had no rights whatsoever to 
the land in suit, whether the rights re- 
latei tə the surface lanl or to the 
minerals below, except the rigbt to re- 
Ceive rent of the mokurrari jama and which 
rent was not to be enjanced, secondly, 
itis argued that the lower Appellate 
Court was wrong in holding that the 
defendant Compeny were entitled to take 
forcible possession of the Jand in ques- 
tion without notice to the plaintiff aad 
without satisfying him that the lands 
wete reasonably required for the con- 
venient working of the mines for the 
purposes indicated above, and, lastly, it 
is argued that thelower Appellate Court 
was entirely in the wrong In holding 
that the covenants in the dar-mokurran 
pattas enured to tne benefit of the defend- 
ant Company. So far as thelast point is 
concerned, there has not been much argu- 
. ment before us because ex concessis the co- 
venants in the dur-mokurrari pattas to which 
the defendant Company were no parties could 
not by any means enure tu the benefit of 
the defendant Compa.y who were grantees 
under the document dated the 7th Shraban 
1278 B. S. corresponding with the 22nd 
July 1871. Those documents could only 
have been referred to and can only be 
referred to for tbe purpose of explaining 
the extent of the earlier grant. ‘Therefore, 
it 15 quite unnecessary for us to go into the 
last point at any great length. 


So fat as the fitst point is concerned, we . 


think, on examination of the words used 
in the document of the 7th Shraban 
1278 B. S., corresponding with the 22nd 
July 1871, that the contention must fail. 
by the dar-patné potta of 1871, whatever 


min'ng rights were in the land which 
was the subject-matter of the demise 
to the defendant Company were granted 
to them, No reservation of any sort, 
So far as the Mining rights were con- 
cerned, was made in the grant itsel!, 
The only reference there was to the rent 
which formed the subject-matter of the 
mokurrart jama, was to be found in the 
concluding portion of the grant and that 
telated only to the question as to whether 
the rent of the jama was enhancible or 
not. But it is argued by Mr. Mukherjee 
that the mokurraridar as such had certain 
mining rightsin the land which formed 
the subject-matter of the mokurrari 
jama because, according to the law as 
tndetstoo] befora tbe decision of their 
Lordships of the Judicial Committee in 
Hari Narain Singh v. Sriram Chakvavarti 
(1), a mokurraridar was entitled to under- 
ground tights in the land which was the 
Subject of the mokurrari and, therefore, 
when the dur-patnt was created there 
was nothing to show that the mokurvaridar 
parted with the mining rights to which 
they were entitled under the law as 
then understood. To that the simple 
answer is, that a question like this 
must always depend upon the con- 
struction of the particular governing 
document. If apt words are not used 
and if reservations are not made, then 
it does not lie in the mouth of the 
giantor to contend that the grant is 
not So extensive as on an ordinary in- 
terpretation of the words used in the 


grant ii would seem to te so. We are 
of opinion that there is no substance 


whatsoever in the first contention and 
that it must fail. 

So far as the second point is con- 
cerned, it is setiled law that a right of 
using the surface to whic the mine 
Owner may be entitled by implication is 
confined to such things as are Teason- 
ably and strictly necessary for the con- 
venient working of the mines. The 
principle according to which such a right 
is allowed would not, therefore, justify 


(1) 6 Ind. Cas. 785; 37 I. A. 136; I4 C. W, N. 
746; 1X C. L. J. 653; 7 A. L. J. 633; 20 M. I, J. 
b9; 12 Bom, L. R. 495 8 M. L. T. 51; (1910) 
M. W. N. 309; 37 C. 723 (P. C). 
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any use of the surface or any deposit 
upon it of the Minerals worked toa 


‘greater extent or for a longer pericd than- 


is necestary ; or avy attendance upon the 
land of unnecessary persons; or any use 
of the suriace ior manufacturing ptr- 
poses. The leading case on the point is 
the case ef Earl of Cardigan v. Armitage 
(2). See in this connection the summary 
of decisions in Macswinney on The Law 
of Mines, Quaries ana M?nerals, 5th Edition 
at page 284. See also the case reported in 
Rameswar Malla v. Ram Nath Bhuttacharjee 
(3). That being the principle underlying 
those cases, it now becomes necessary to 
consider the actual finding of fact arrived 
at by the lower Appellate Court on the 
facts in this case. As stated above, it 
has been found that it was necessary 10 
construct tramway lines yver the land 
for carrying coal from the two pit heads. 
This isa finding of fact which cannot 
be disturbed in second appeal. Mr. 
Mukherjee, however, argues that the lower 
Appellate Court has rot taken into con- 
sideration the fact that the defendant 
Company had other lands of their own 
whereon they could have constructeg the 
trzmway lines. We co not know, on the 
facts found, whether, as a matter of 
fact, the defendant Company bad other 
equally convenient lands. It is sufficient 
for the purposes of this appeal, so far as 
this sub-point is concerned, to observe 
that the matter cannot be Te-agitated at 


this stage of the case, having regard to | 


the cleat and distinct finding thatit was 
necessary to construct tram Imes over 
the land in question for the purpose of 
carrying coal from the two pit heads. 
There remained, therefore, the question as 
to whether the erection of the sheds for 
the accommodation of the coolies on the 
land was reasonably  mnecessaiy for tke 
convenient working ol the minés. On 
that point the finding, as we read the 
judgment of the lower Appellate Court, is 
open to serious exception and the finding 
is set forth in the following lines: ‘‘ The 
builaing of miners’ Tesidences is a neces- 
.sary part of coal mining business,” This 
finding, we think, is insufficient for the 


(2) (x823)2 B: & C. toga p.211] 3 D; & Ri 
4141 26 R4 R: 3134 107 E. R, 356. 
(3) 33 C. 4621 3 C. In Ja 103. 


purpose of satisfying us that the erection. 
of the sheds; for the accommodation of 
the coolies on the land which: is the sub- 
ject-matter of the suit was reasonably 
necessary for the convenient working of 
the mines and we thirk that the ends 
of jestice require that the matter should 
te remitted to the lower Appellate Court 
for aclear and specific finding whether, 
having regard to all the circumstances of 
the case, the erection of the shéds for the 
accommodation of the coolies on the site 
in question was strictly and reasonably 
necessary for the convenient working of. 
tte mines. The finding on this point 
will be returned to this Court on the = 
evidence en the record and on such evi- 
dence as the parties may be advised to 
bring farward, within one month from tte 
date of the arrival of the record in the: 
Court below. 

. Thereis one other small point to which 
it is necessary to refer subject to what 
has been laid down above as being the: 
principle  deducible from the decided 
cases on the subject, namely, that the mine 
ownel is only entitled to so much of the: 
sutiace lard as may be strictly and 
reasonably necessary for the convenient: 
working of the inines, the mine owners 
kave no other rights of any description 
whatsoever unless these rights are to be' 
found within tbe four corners of the 
erant in their favour. It follows, therefore, 
that the mine owners are not entitled to 
permanently exclude the - owners of the: 
surface from possession of all properties 
not covered by the grant in their favour. : 
With these remarks the record will be 
transmitted to the lower Appellate Court: 
for a finding on the point referred: to` 
above. Such finding, as mentioned above, 
will. be returned to this Coürt within one 
month from the date of tke record 
reaching tte lower Appellate Court. ‘he 
appeal will then be placed before us for: 
findl disposal. < ; 
Let the record be sent down without 
delay. l 


- W C. A. Case remanded, 
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CALCUTTA HIGH COURT. 
RIMINAL APPEAL NO. 92 OF 1923. 
May 7, 1923. 
Present:—-Mr, Justice C. C. Ghose and 
Mr. Justice Cuming. 
R. H. E. OATES— APPELLANT 
VErSUs 
EMPEROR-—OP»osrrE Party. 
Criminal Procedure Code (Act V of 1898), 
4.. 223—Charge of perjury— Particulars — Pre- 
judice to — accused — Judgment in proceeding in 
which false statement was made, whether admissible 
— Former statement of witness, admissibility of. 
‘Where a person is charged with having given 
false evidence in the course of a long statement, 
it is incumbent on the prosecution to specify the 
particular answers given by the accused which, 
according -to them, were intentionally false; and 
the accused has alegitimate grievance where no 
such particulars are specified. [p. 419, col. r.] 
Where a person is on his: trial on à charge of 
having given false evidence, the judgment in the 
pocos in which heis alleged to have given 
alse evidence is not admissiblein evidence against 
him. Aformerstatement by a witness can. be 
used, in. certain circumstances, to corroborate or 
contradict him, but it cannot be used as substan- 
tive evidence in a subsequent proceeding, 
aud is inadmissible in evidence for this purpose. 
[p. 421, col. 2.] 
Criminal appeal against an order of the 
Third Pres.dency Magistrate, Calcutta, 
dated the roth February 1923. 


Mr. Langford James and Babu Probodh 
Chandra Chalteriee,for the Appellant. 

Mr. O/r, for the Crown, 

JUDGMENT. 

Ghose, J.—Tois is an appeal against 
the conviction of and sentence passed 
upon the appellant under section 193 
of toe Indian’ Penal Cide by tte Taird 
Presidency Magistrate of Calcutta by his 
jud; ment dated the roth February 1923. 

Tae facts which gave rise to the prosecu- 
tion of the appellant under section 193, 
Indian Penal Code, out of which this appeal 
hasarisen, shortly stated,are as follows:— 
One James Robert Edmend George pro- 
pounded the Will of his sistet, Ellen Lavinia 
Price, bearing date t:e gti October 1912, 
in Testamentary Suit No. 17 of 1922 on 
“the Original Side of this Court, The testa- 
trix diedontherst March 1922, at No. 49 
Wellesley Street in Calcutta, bein» tten 
about 7r years of age and by her Will 
she bequeathed the whole of her es- 
tate, subject to the payment əf certain 
legacies, to her brother George whom she 


24 ` -— 


INDIAN CaSES, 


417 


also appointed sole executor. Amung 
the legacies was sne of Rs. 2,000 to Ter 
sister, Mrs. Menditta, wro filed in this 
Court a caveat against the erant of Pro- 
bate of the said Will, The Will was inthe 
handwriting of the son of George and it 
bore the signatures of two attesting wit- 
nesses, namely, the signature of the appel- 
lant, E. Oates, described as an Assistant 
in the Firm of A.J. Main & Co. and tes'd- 
ing at 86, Dharamtola Street, and of 
one Peterson, Assistant in tbe Firm of ` 
Kilburn & Co. and also residing at 86, 
Dharamtola Street, The said testa- 
mentary suit. was heard before Mr, Justice 
Buckland, and the propounder, George, 
gave evidence in that suit, in the course 
of which he stated, among others, as 
follows :— 


“A day or two before the oth October 
I912, the propounder, George, was asked 
to attend at his sister's house at No. 86, 
Dharamtola Street, for the purpose of 
witnessing the execution of Ler Will and 
between 6 and7 P. M. on that date he at- 
tended at.her residence, where he found one 
Mrs. Pybus and her son, Mr, Pybus, 
and one Allen, who was a dairy man and 
who used to supply his sister with milk, 
He asked his sister if these were the wit- 
nesses, She said, 'No, there are others 
coming in.' She sent word to Oates and 
Peterson, who were livinp in the same 
house and they appeared on the scene. 
George knew Oates but be bad only seen 
Peterson once or twice; after a few formal 
words, thetestatrix brougbt out the paper 
onwhich her Will was written. She said, 
it was her death warrant, and after stating 
that it was her last Will and testament, 
the testatrix s'gned it, imitialling the 
alteration on the first page. All the per- 
sons present saw her sign and after she had 
done so, Oatesand Peterson signed in turn, 
at the request of the testatrix as attesting 
witnesses. Pybus and Allen were about 
to sign the Will, when George said, there 
was no need for more than two persons 
to sign, and they thereupon refrained 


from signing the Will. After the Will had 


been so s'gned, Oates and Peterson went 
away, Mrs. Pybus ánd ber son also left 
leaving Allen and George, who left sbortly 
afterwards," i 
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At the tr.albefore Mr. Justice Buckland, 
in addition to George, Pybus and Allen, 
both gave evidence and they supported 
the story of George. Tse appellant, Oates, 
was called asa w.tness inthe said suit 
and h's evidence was to theeffect that on 
one occas on George, witb whom he was 
not acqua’nted at the time, came upsta'rs 
to him and sa‘d that his s ster was in a 
very serious condition; she was dying, 
and would he (Oates) mind signng the 
Will as a witness? Without waiting, Oates 
said that if it was a serious thing he would 
sign at once. He signed the document 
and thereafter went downstairs and that 
was all he knew about the Will, He did 
not see the testatrix on that day and the 
testatrix didnot signtne Will in bis pre- 
sence. 

Mr. Justice Buckland gave judgment 
on the 31st July 1922, and granted Pro- 
bate of the said Will, Toe other attesting 
witness, Peterson, was not called, as he 
had left India, but Mr. Justice Buckland 
observed as follows about the testimony 
of Oates before him: ‘: Oates bas been 
called and be was called for the purpose 
of provin2 execution. He admitted the 
signature but denied that the concomitant 
c.tcumstances were stich as section 50 
requ'res, If Oates could not be found, 
then I think there can be no question that 
the evidence of Peterson’s sẹ nature and 
of the sgnature of the testatrix and of 
the concom tant circumstances would be 
sufficient. Then, doesthecircumstance that 
one of the persons whoissaid tc have been 
anattestin2 witness who bas been called, 
who admts this sgnatuie but does not 
prove the attendant cucumstances, defeat 


the propounder, and may the attendant: 


circumstances be proved by other evi- 
dence? I see nothing to tbe contrary 
and in my judgment Probate of the Will 
ousht to issue, if I find asa fact that it was 
duly executed according to law, Before 
I dispose of the case, I must deal with the 

matter of the witness Oates, I bave no 
doubtin my mind that Oates has committed 
perjury deliberately planned. This must be 
further investigated by a Crimjnal Court 
and I, therefore, direct that the papers 
be sent tə the Government Solicitor with 
a view toan application being made for 
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sanction to prosucute Oates for giving 
false evidence.” 

On the 315t August 1922, Mr. Justice 
Bucland granted sanction under secticn 
I95 of the Code of Criminal Procedure 
to the Publc  Prosecutor to prosecute 
the appellant for having on certain dates 
at Calcutta, being bound by solemn affirma- 
tion to state tbe truth, intentionally given 
false evidence in a jud.cal proceed'ng 
by baving given false evidence in answer. 
to questions (which were set out in a sche- 
dule) put to him in the course of his evi- 
dence before this Court. The schedule 
contains practically the whole of Oates' 
evidence before Mr, Justice Buckland. 

Tae matter then went before the Third 
Presidency Magistrate and Oates was 
charged with having given false evidence 
in answer to certain of thefollow.ne ques- 
tions, the questions being tbe same as 
are in the schedule to the order granting 
sanction. At the trial before the Third 
Presidency Maeistrate it appeais that 
the judgment of Mr. Justice Buckland, 
as wellasthe depositions of Georee, Pybus 
and Allen before the learned Judge, were 
tendered and received in evidence, In 
addition thereto, Georce, Pybus and Allen 
were examined beforethe Third Presidency 
Magistrate. Mr. Mohini Mohan Chatterjee, 
a Solicitor of this Court, who was the. 
Solicitor of George in the proceed.ngs be- 
fore Mr. Justice Buckland, was also exami- 
ned. Inaddition to this body of evidence 
certain other w.tnesses were called, whose 
evidence, however, is not material for 
the purposes of this appeal, 


On behalf of the appellant it has been 
contended before us that the T'hird Pr. si- 
dency Magistrate was wholly wrong in ad- 
mitting inevidence, at the trial before him, 
the judgment of Mr. Justice. Buckland and 
the depositions of George, Pybus and 
Allen in the .testamentary suit. It has 
further been contended before us that 
the circumstances under which the evi- 
dence of Pybus and Allen was obtained 
and the evidence itself of these two wit- 
nesses show conclusively th.t no reliance 
cán be placed upon the statements of wit- 
nesses like Pybus and Allen. It has also 
bsenarzued that if the «vidence of Pybus. 
and Allen cannot be believed on the question 


Vol, 76) 
OATES 9, EMPEROR, 


as to who were presentat the time and 
place, when and where, the testatrix is 
alleged to have signed the Will, the evidence 
of George, who procured these witnesses, 
must be disbelieved. Our attention has 
been further drawn to the form in which 
the sanction to prosecute has been granted 
and also to the charge framed against 
the accused in the Court of the Third Presi- 
dency Magistrate. , 

We have carefully gone through the 
order granting sanction to prosecute and 
the charge as framed against the accused 
in the Court of the Third Presidency Magis- 
trate aud we observe that at no time was 
an opportunity afforded to the accused 
to know with certainty the precise ques- 
tions in respect of which he is alleged to 
hive intentionally given false answers. 
The examination of the accused in the 
testamentary suit covered a wide ground 
and it wis incumbent on the prosecution 
to specify the particular answers given 
by the accused in the testamentary suit, 
which, according to them, were intentionally 
false. No such particulars were ever 
specifed and we think the accused had 
a legitimate grievance about the way 
in which he was called upon to meet the 
charge against him. Further, we are con- 
strained to observe, thit we know of no 
provision under the law which authorised 
the reception in evidence by the Third 
Presidency Magistrate of the text of Mr. 
Justice Buckland’s judgment in the testa- 
mentary suit. The learned Deputy Legal 


. Remembrancer, who appeared in sup-- 


port of the conviction of the appellant, 
his frankly stited to the Court that the 
judgment of Mr. Justice Buckland ought 
never to hive been received in evidence 
im this cise. We think the accused his 
beea ve y considerably prejudiced by 
that judgment having been received in 
evidence, and, so far as tnis appeal is con- 
cerned, we must put the sure entirely 
out of oir consideration. As regards the 
depsositions of George, Pybus and Allen 
inthe testamentary suit, the sime no doubt 
would hive been relevant if they were 
used for th» purpose of cofrobor.ting 
the statements of the witnesses in ques- 
tion at the criminal trial The judgment 
of th:leirned M.gistrate, however, shows 
conclusively thit they wee not used 
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for any such purpose and under those 
cireumstances we think it was unfortunate 
thit the depositions of those witnesses, 
in the testamentary sult should have 
been used at the criminal trial. 


It now remains for us to consider whether 
on the merits the deposition of George, 
Pybus and Allen at the criminal trial can 
be relied upon. The witness, George, in 
his deposition before the Magistrate states 
that his sister was ill in November 1912, 
and not befote, and that, although she had 
lapses of illness, she was not ill on the gth 
October 1942. He said that he had seen 
Peterson only once or twice; that he did 
not remember having heard him speak 
before the oth October i912. He did 
not know Mr. Oates at all, except that 
he had seen him at 86, Dharamtola about 
Igr2—-once or twice in all befo e October 
I912. He had never spoken to him nor 
to Peterson. He was shown a rough plan 
of the house, No. 86, Dharamtola Street, 
which, it is clear from his cross-examina- 
tion, had been made by him in order that 
the same might be used by Pybus and 
Allen for the purpose of “refreshing” their 
memory as Iegards the arrangements 
of the rooms, etc., in the house in ques- 
tion. He says that his Attorney told him 
that he must have two witnesses to prove 
the Will, and he adds: “When I saw 
Outes failed and Peterson not available, 
I set about getting two witnesses who 
hid witnessed the execution. I dis- 
covered them within a week or fortnight.” 
He sid that he knew one Mr. Griffin and 
told him to enquire about the whereabouts 
of Pybus. He found Pybus’s memory 
fairly good before he had refreshed it. 
He found it defective in some respects, 
in some minor details Pybus knew the 
position of the rooms; but he had to refresh 
Pybtus’s memory.” The genesis of the 
plan (Exhibit H-r) was to refresh Pybus’s 
memory. He added thit in order to 
confirm their ideas about Peterson, he 
"chir;ed" them with a description of 
Peterson in his own way ‘The description 
of Perterson in the plan itself is marked 
Exhibit H. He stated that he had been 
to the offices of Messs. A. TI. Main 
& Co. in order to get Pybusand Allen veri y 
Mr, Oites' signiture. That was after Oates 
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had. refused’ to make an affidavit in the. 
testamentary suit. 

In the course of his evidence in the Court 
of the Third Presidency Magistrate, the 
witness, Allen, admitted that it was George 
who hid pointed out Oates to him in the 
High Court, Allen gave a minute des- 
cription of the various incidents at the 
time of the execution of the Will and in 
support of his evidence he produced the 
counterfoils of a bill book, which showed 
thit he hid to receive a sum of Rs. 7-8-0 
from Mrs. Price for milk supplied during 
September. At the end of his examination 
hə mide the following statement:— “Mit. 
Chitterjee (the Solicitor) put some ques- 
tions to m2 then he drifted the statement, 
Exhibit 9, then I reid it’and signed it 
I presimed thit Oates and Peterson had 
also sizned and so I siid they had signed. 
Mr. Oites took up the pen but I did not 
see him sign. He po'nted to a signature 
and said he hid already signed.” 

The witness, Pybus, admitted thit he 
hid been convicted ona charge of theft 
and hid b2en bound down under the pro- 
visions of s»ction 562 of the Code of Crimi- 
nil Procedir», He further admitted that 
` before thit he hid been concerned in a 
bozus cheque matter 7. e, that he had 
issued a bogus cheque, The Criminal 
Investigation ITepirtment were after him 
and he pid up the money and the mat- 
ter wis allowed to be dropped. He adiit- 
fed thit he did not see the attesting wit- 
nosses actually sign and thit, therefore, 
when he sated thit they did sign, it was 
baciuse he reasonably believed thit they 
did sign. When he stated that they did 
sign, thit wis not actually correct. He 
further said in cross-eximination that 
he wis not in a position while in the room 
to see any of the witnesses actually sign. 

As rezards Oates, he admitted that it 
was George who had pointed out Oates 
to him and to Allen in the High Court, 


He added thit the reason was that he. 


hid on'y seen him once in his life and 
thit, had not George pointed Oates -out 
to him,he would not have been able to 
swear about his identity. 

As resatds the evidence of Mr. Mohini 
Mohrin Chitterjee, the same, taken along 
with the evidence of his clerk, leaves no 
teomfordoubt that when Ontes was brought- 
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to himas an attesting witness to the Will 
all that he did was to give instructions 
to his clerk to draw up a common form 


‘affidavit. Mr. Chatterjee very fairly ad- 


mits that he did not make any notes what- 
soever ‘of the conversation between him 
and Oates and the inference seems to be 
irresistible from the evidence of Mr. Chatter- 
jee taken as a-whole that from the fact 
that Oates was brought to him as an at- 
testing witness, he believed that Oates 
stated to him that he had seen the testatrix 
sign the Will. In any event, we arepersuad- 
ed' that the evidence of Mr. Chatterjee. 
can only be used for the purpose of corro- 
borating the evidence of George. There- 
fore,the question resolves itself into this, 
whether the evidence of. George can, under 
th» circumstances detailed above, be be- 
lieved. If it can be believed, then no. 
doubt the evidence of Mr. Mohini Mohan 
Chatterjee can be used in support of 
the same. 

We have, after a very careful and anxi- 
ous consideration, come to the conclusion 
that, having regard to the statements 
made by George, Pybusand Allen, it would 
be the heizht of absurdity to rely on their: 


" evidence. .The circumstances brought oct 


in their evidence are of such a suspicioi s 
character that we have no other altern:.- 
tive but to decline to believe their evidence. 
Itisquite clearfrom the evidence of George 
that he drew up the plan Exhibit Hr 
and supplied the description of Peterson, 
Exhibit E, in order, as he says, to “refresh” 
the memory of Pybus and Allen—in other 
words, it is quite clear that George his 
tutored the witnesses, Pybus and Allen, 
This conclusion is further strengthened 
by the fact that it was he who pointed 
out Oites to the witnesses, Pybus and 
Allen, in the igh Court shortly before 
they gave evidence. If we hold th.t 
George his tutored the witnesses, Pybrs 
and Allen, as we do, then there is en end 
of the case for the prosecution. In these 
citcumstinces, we are not prepared to 
use the evidence of Mr, Mohini Mohan 
Chatterjee in support of the case for the 
prosecution. 

Now, if we ca not believe the evidenc . 
of George, Pybus and: Allen, it follows 
tnit we cannot accept tie evidence as 
regards the identity of | Oates, hiving - 
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been present at the time of the execution 
of the Will by the testatrix. In this trial 
we have got to be satisfied beyond doubt 
that the witness, Oates, has intentionally 
. given false evidence. We find on the 
record no evidence calculated.to lead,us 
to hold affirmatively that O-tes- hrs in- 
tentionally given false evidence. On the 
contrary, there are abundant indications 
-on the record, suggestive of the fact that 
the witnesses for the prosecution are 
unworthy of credit. In these circumstances, 
we are constrained to hold that the pro- 
secution have not made out any case what- 
soever against the appellant Oates. 

The result, therefore, is that the convic- 
tion of and sentence passed on the ap- 
pellant are set aside and the appellant 
is acquitted. The  bail-bond of the -ap- 
pellant will, therefore, be accordingly 
discharged. 

Cuming, J.—This is an appeal against 
the order-of Mr. K. B. Das Gupta, Third 
Presidency Magistrate, convicting the ap- 
pellant, one R..H. H. Oates under section 
193 for having intentionally given false 
evidence in a judicial proceeding and 
sentencing him to undergo one year's 
rigorous imprisonment. The facts would 
appear to be these. 'The appellant was 
culled as a witness in a certain Probate 
suit in which the Will of a certain Mrs. 
Price was in question. The Will was pro- 
pounded by one Mr. George and a caveat 
was entered by a Mrs. Menditta. Mr. Jus- 
tice Buckland by whom the case was heard 
was of opinion that Oates had committed 
prejury and directed the papers to be sent 
to the Government Solicitor with a view 


to prosecuting Oates for perjury. "The: 


Government Solicitor put in an applica- 
tion in which he first set forth the facts 
o! the case and then some 50 questions 
to and answers given by Oates and he 
asked for sanction to prosecute Oates 
for having given false answers to certain of 
the questions put to him as set out in 
pitagraph 6. He did not specify which 
answers werefalse, Paragraph 6 contained 
all the 50 questions and apparently the ‘case 
wis, as I read the application for sanction, 
thit all these 50 answers were false. Mr. 
Justice Buckl nd then gave sanction to 
prosecute the appellant for having given 
false evidence, by having given false evi- 
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dence in answers to questions set out 
in the schedule put to him in the course 
of the evidence, The sanction apparently 
covered all these 50 answers and I take 
it, it was the case of the prosecution thet 
all the answers were false. On the 
sanction the appellant was put on his trial 
and, after recording certain evidence, the 
Magistrate drew up a charge under section 
193 against the appellant. That charge 
is a remarkable document. It covered 
in my brief 44 pages of typewriting. The 
material portion is as follows: “That you 
"n intentionally gave false evidence 
in a stage of a judicial proceeding, to wit, 
the proceedings in the suit above mentioned 
by having given false. evidence in answer 
to certain of the-following questions put 
to you in the course of your evidence Le- 
fore the said Court.” Then followed the 
50 questions and the answers to which 
I have before referred. Which answers 
were alleged to be false did not appear 
and it is impossible to discover from the 
charge itself and no accused person reading 
such a charge could say what he was 
It could not be seid 
that such a charge was reasonably sufficient 
to give the accused notice of the matter 
-with which he was charged. The learned 
Magistrate’s attention was drawn ‘to sec- 
tion 222 (I), Criminal Procedure Code, 
Mr. James who appeared for the appellant 
tas not asked, however, for a fresh trial 
preferrine, and as will be seen later, right- 
ly, to base bis defence >n the merits. He 
has also-contended tliat certain evidence 
which has been admitted is inadmissible, 
Tte evidence ‘s the evidence of George, 
Pybusand Allenciven in the Probate pre- 
ceedines before Mr. Justice Buckland and 
the judement of Mr. Justice Buckland 
in the same proceedings. Now, former 
statements by witnesses can be used in 
certain c'rcumstances to contradict cr 
corroborate them, Mr. Orr contends that 
the statements in question were used to 
corroborate tre evidence of these three 
witnesses. But a perusal of the learned 
Mag'strate's judement will show that be 
used tkese statements not to corroborate 
the witnesses but as susbstantive evidence 
for be says that the evidence given in the 
Rieh Court appears to bimtobemore truth. 
ful than what they had siven befcre him, 
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For this purpose they are obviously inad- 
missibte. 
— With regard to the admission of the 
judement of Mr. Justice Buckland in 
the Will case, Mr. Orr does not attempt 
to defend it. It was most improperly 
admitted and has, I think, seriously preju- 
diced the appellant. With regard to tke 
facts of the case as I have pointed ont 
the charge threw no light on what tne 
appelant is charged witn but from the 
judgment of the learned Maeistrate and 
tne argument of the learned Counsel it 
would seem trat there tbe case against 
the appellant is that he stated trat ke 
did not see thetestatrix sign the Will but 
that it was bxcugbt up to him by George 
to bis own room upstairs and George told 
bim, Mrs. Price was very ill and asked 
him to'sign the Will as a witness and ke 
did so, while the truth was that he came 
downstairs and actually saw Mrs. Price, 
the lady whose Will was in question in 
the Probate proceedings, sign the Will 
and .then attested it. With regard 
to the presence of the appellant, Oates, 
at the time of tbe alleged signing 
‘of the Will by Mrs. Price, tbe case against 
the appellant rested mainly on the point 
there ate three witnesses Pybus, Allen and 
George and also the Solicitor Mi, Chatter- 
jee. Tbe last. witness was not actually 
present bui the case of tbe prosecution 
is that Oates made certain admissions 
to him at the time of the application for 
the Probate wbich would snow Oates al- 
ready saw the signing of the Will. 

I sball deat, first of all, with the evidence 
of Pybus and Allen who alleged that they 
saw Oatesintheroomat the time of the 
signing of the Will, In dealing with their 
evidence certain.facts have to bebcrnein 
mind,namely, that the eventsto which tney 
are deposing tock place some ten  yeals 
ago on.tte otk October 1912, that they 
had apparently never seen Oates before 
the gto October 1912, and toey did not 
see him again until George pointed nim 
out to them in the High Court as Oates 
during the trial of the Will case some 1o 
years later. If they did not see this 
person who, as they allege, witnessesd 
the Will taey saw him for perkaps an hour 
Io years ago. They bad not knuwn him 
before. They appatently never saw bim 


kal 


INDIAN GASES 


(1923 


again. Tkey tad no particular reascim 
to remember bim, Jn such cjcumsiarces 
it is highly imprcbable, tkcugh nct imo 
possible, that they wctuld remember him, 
But when we come to exam ne ter evi- 
dence and George's the cnly cecnclusi:n 
to which we can come isttat iFey 
are tutotred witnesses «n whom no te- 
liance can be placed. I will first consider 
the witness Pybus ...... He admitted 
that he has been convicted for tkeft, He 
was concerned in a bcgus ckegue case. 
On bis own shcwing ke is, theref cre, a sc me- 
what unscrupulous person. He admitted 
that George coached him in bis evidence. 
Mr. George gave him a plan of the hcuse 
where the Will was s‘gned apparently to 
help bim im bis crcss-examinaticn. Mr, 
George also gave him a descripiicn of Peter- 
son, tte other witness. He further admit- 
ted tkat George po’nted cut Oates 
to him and Allen in tle High Ccurt 
and says that if this Ład not been dene 
he could nci Fave identified Oates. Tren 
he stated t at George gave Lim and Allen 
e.s... RS. 50 each to pay their expense 
which Gecrze dered.  Ixsev dence strat 
the witnessesandtestatrx all s; ned wih 
hisfounta/n ren, Án exam patni tle 
Wilt would stow ttat Mrs. Free signed 
with entirely cifferent ink to wl at Oatesand 
Peterson sgned. He admittedke did not 
see Oates sen. heis, cn his cwn admis- 
sicn, a tutored witness and no relance 
whatsoever can be placed »n his evidence. 
The other witness of the s'gn ng of tle 
Willis Allen. Heisa dairy man who sup- 
plied Mrs. Price with milk and the case 
is that on the gth October X912, he came 
to Mrs. Price to collect a bill fcr Rs. 7-8, 
He was asked for sme reason to wait, 
He d'd so, why, is not clear, and apparently 
saw the s'gning of the Will. In crder to 
substantiate his story a certain bill book 
is produced in which are the counterfoils 
of the bills for milk and cn the particular 
bill is noted ‘ paid 9. ro." Tke witness 
however, in cross-exaMination is postive 
that he paid Rs, 7-8 over receved fcr 
the bill to his wife, on the oth October 
19012,at 12 A.M, Iftkatissohe .obvicusly 
could nct bave received it in the even ng 
of the oth October. Huw George came 
to remember the w/tness's presence is 
Bot quite clear, This witness too lke 
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Pybus had not seen Oates before or after 
the day of signing the Wil until Oates 
was pointed out to him in the High Court 
alter an interval of Io years, He gave 
a description of Peterson, the other witness, 
entirely different to that given by George. 
He deeribes him a tall6 feet, and fair 
and not speaking with a foregin accent, 
George described him as medium height 
and built, slight stoop and speaking lke 
“a foreigner, The prosecution contends 
that these witnesses have been got at, 
A witness who can begot at can obviously 
be got at by either party, I must reject 
the evidence of these two witnesses as 
worthless, They are, on ther own admis- 
sion, coached and tutored witnesses. 
lt is most unlikely that after ro years 
they would remember a man whom they 
only saw for an hour or so. Allen, on his 
own evidence, could not have been there 
but was there the day before, No ex- 
planation has been offered how George 
could remember after these Io years their 
presence at the signing of the Wil, He 
had no reason to remember it. 

I will now consider the evidence of 
George and Mr, Chatterjee. The prosect- 
tion has argued that even if we reject the 
evidence of Pybus and Allen, the appel- 
lant can be convicted on the testimony 
of George corroborated by Mr. Chatterjee. 
George isa highly interested person. He 
was endeavouring to establish a Will which 
gave him his sister’s property to the ex- 
clusion of his other sisters. No doubt, he 
bas sueeeeded in establishing the Will in 
the Probate Court and so it is argued 
he had nothing more to gain. No doubt 
that is so, but, obviously, he mustgive the 
Same evidence in the Magistrate's Court 
and in the High Court and he had possibly 
a desire to punish Oates whem he might 
cons'der bad let him down. His evidence 
if it stands alone is worth tittle or nothing. 
On his own admission he had tutored the 
witnesses  Pybus and Allen, He refers 
to the process somewhat euphemistically 
as refreshing their memory, He had a 
plan of the house and a description of 
Peterson (Exhibit H. H.) drawn up to 
refresh their memory with. Take only 
one instance, George states “To con- 
firm idea about Peterson I charged them 
(the witness with a description of Peterson 
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in my own way.’ In other words, 
George admits tutoring Allen and Pybus 


to give false evidence, fcr a man wko de- 
poses to facts which ke dces not really 
recollect after beng tutcred wlat to say 
is giving false evidence. A perscn wko 
wetld induce a witness to give false evi- 
dence is clearly capable of giving false 
evidence himself, In these c'rcumstances, 
I can place no reliance cn Gecege’s state- 
ment by itself. 

The prosecution contends lat tle 
evidence of Mr, Chatterjee, tke Scl'citcr 
who acted for George in the Prokate pro- 
ceedings, corroborates Gecrge. H's evi- 
denceamcunts to th’sil at Gecrge tro ug] t 
Oatesto him to swear the necessary affi davit 
of an attesting witness and tlat Cates 
made some statements to hm to tte 
effect that the Willwas dulv execi ted in his 
presence and ke was «ne of the attesting 
witnesses, Mr. CLatterjee made no. nite cf 
what Oates actually d'd say and ;t/s cb- 
vious that in this case it was mest ‘mpcrt- 
ant to know the exact words used by 
Oates.. 

Mr. Chatterjée then instiucted b's clerk 
to draw up tke afidavit and tle clerk 
says he drew up the usual affidavit. ‘Tle 
fact remains that Oates wken tke affidavit 
was sent to him refused to sgn it asbe' ng 
inaccurate. 

* >o 0X a x * 

The finding and sentence cf tlelearned 
Magistrate must, therefcre, Le set aside 
and the appel’ant acqutted. Jf cn Lai, 
he should be discharged therefrom. 


Z, K. Appeal allowed, 
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CALCUTTA HIGH COURT. 
CRIMINAY, REFERENCE NO. I OF 1922, 
July ir, 1922. 
Present:—Mz. Justice Walmsley and 
Mr. Justice Suhrawardy. 
In re AMULYA CHARAN DUTT 
AND ANOTHER — ACCUSED, 
Criminal Procedure Code ( Act 'V of 
177— ÁAitempi io cheat— Place of trial. 
Accused were -charged with attem ting to 
cheat the Currency Officer of Bombay by claim- 
Ing payment of halves of certain Currency Notes: 
the declaration in support of the claim was signed 
and posted in Calcutta, and the question was as 
to the Courtin which the accused should be tried: 
Held, that the offence was committed at 
Calcutta where the trial should take place. 


Criminal reference made by the ‘lhirg 
Presidency Magistrate, Calcutta, jJated the 
Irth July 1922. i 

Mr. Manmatha 
Accused. 


1898), s. 


Nath Mukerji, for the 


JUDGMENT.—This is a reference under 
section 432, Criminal Proeedure Code, 
made by the Third Presidency Magistrate, 
Calcutta. 

The accused persons are charged with 
attempting to cheat the officer-in-charge 
of the Currency Office, Bombay, by 
claiming payment of halves of currency 
notes for 4oo rupees. The declaration 
signed in support of the claim was: posted 
in Calcutta, and the case for the pro- 
secution 4s that the attempt at cheating, 
if there was one, was made in Calcutta. 
The learned Magistrate took a different 
view, and the Public -Prosecutor sup- 
ported him: thereupon the Magistrate 
otdered tbe records of the case to be 
sent to Bombay and called on the 
accused to give bail to appearin Bom- 
bay. The accused moved this Court 
against the Magistrate’s order, and we 
set it aside, on the ground that the 
Magistrate had not all the materia]s 
before him, and we pointed put what 
should ensue from a finding, that the 
Magistrate bad no jurisdiction to iry the 
case. 

The learned Magistrate has now com- 
pleted the enquiry and he’ adheres to 
his view that the offences were com. 
mitted in Bombay. He now asks 
whether he can send the accused with 
the records of the case to the- Chief 
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Presidency Magistrate .of Bombay, for 
the trial of the offences, under 
section 186 of the Criminal Procedure 
Code. 


In .my judgment on the earlier occasion 


Ilindicated.mry views on the subject, and 


further consideration.does not lead -me, -to 
change them, The wording of the.section 
itself shows, in my opinion, that it rélatcs 
to offences which the Magisirate knows 
from the outset to have been ‘com- 
mitted, if at all, outside tke limits of 
his jurisdiction. The marginal note 
makes the meaning clearer, and still more 
the references to the section in Schedule 
111 and section 529 of the Code. The 
sameconclusion is reached by examining 
sections that ‘precede and follow. Yet 
another line of reasoning is to ask why 
the power conferred by section 186, 
is not one of the ordinary powers 
even ofa First Class Magistrate outside 
Calcutta. 

I have, therefore, no hesitation in bold- 
ing, that our answer to the learned 
Magistrate's question must be in the 
negative. | 

The learned Pleader for the accused 
has argued before us that the offences, 
were conimitted in Calcutta, 
and that the case ought to be óisposed 
of in Calcutta, and he has urgedus to 
tell the Magistrate that that is our 


‘opinion, 


Although we can see no doubt or 
ground for doubt as to *Le Court in 
which tke case skould he tried, in 
deference to the learned Magistrates doubt 
we decide under section 185, .Criminal 
Procedure Code, that the offences 
alleged, shall be tried by .tke Court 
of the Third Presidency Magistrate, Cal- 
cutta. 

; Answered in ihe negattve, 
W. C. A, & N, H. 
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RANGOON HIGH COURT. 
CRIMINAL, REVISION No. 778 
OF 1922. 

March 5, 1923. 

Present :——Mr. Justice MacColl. 
S. C, GUPTA—PETITIONER 


; VETSUS 
EK MPEROR—RESPONDENT. 
Penal Code (Act XLV of 1860), s, 193-— 
Perjury—Proof—Expert evidence, value of— 


Court, whether can form opinion on handwriting. 

' No man can be convicted of giving false evidence 
except on proof of facts which, if accepted as 
true, show not merely that it is incredible, but 
that itis impossible that the statements of the party 
accused made on oath can be true. If the inference 
from the facts proved falls short of this, there is 
nothing on which a conviction can stand ; because 
assuming all that is proved to be true, it is still 
Scape that no offence was committed. [p. 428, 
col. 2. . 

Ted evidence of an expert, however eminent, 
- as to what he thinks may or may not have taken 
place under a particular combination of circum- 
stances, however confidently he may speak, is 
ordinarily a mere matter of opinion. Human 
judgment is fallible. Human knowledge is limited 
and imperfect. [p. 428, col. 2.) 


Queen v. Ahmed Ally, xx W, R. 25 Cr., relied - 


on. 

The rule that a Judge should not import his 
personal knowledge into his judgment and thatif he 
wishes to rely on facts within his knowledge, he 
must go into the witness-box and depose to them 
on oath does not apply to facts of which a Judge 
is permitted to take judicial notice. A Judge 
can partly base his judgment on an examination 
of the exhibits produced before him, and where 
a question of handwriting is involved he can form 
an opinion by making a comparison of the hand- 
writings of the documents which form the subject 
of controversy, but it is necessary for a Judge 
to be extremely cautious before he takes away 
a mans liberty on the strength of an opinion 
formed by him on a comparison of handwriting, 
[p. 425, col. 2 ; p. 426, col. 1.) 

Criminal Revision. 

Sir Robert Giles, for the Petitioner. 

Mr. H. M. Lutter, for the Crown. 


JUDGMENT.—The applicant after a 
protracted trial which lasted for over 
three years has been convicte¢ of jn- 
tentionally giving false evidence in a suit 
brought by one Sukhram against one 
' Sheodutroy Bisseswardas and has teen 
sentenced to six months’ rigorous im- 

risonment and a fine of Rs. 600 and 
in default six months’ further rigorous 
imprisonment. Having appealed unsuccess- 
fully to the Sessions Court, he has now 
applied for revision, 
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In the course of his evidence in - ih 
suit referred to above the applicant stated 
that the body of a  promisscery-note 
(Exhibit D in the criminal trial) had been 
filled in by him and that statement the 
Magistrate found to beintentionally false. 
The only direct evidence that that state- 
ment is false is that given by Bisseswat- 
das who says that he wrote the body 
of the note himself. It is not disputed 
that if that were the only evidence in 
the case the conviction could. not stand, 
but the Magistrate and the Sessions 
Judge compared the handwriting of the 
promissory-note with the handwritings 
of the applicant and of Bisseswardas in 
other documents end came to the con- 
clusion that Exhibit D had been filled 
in by Bisseswardas and not by applicant, 
In the course of the trial the several 
documents ‘were sent to a handwriting 
expert, who examined them and returned 
them to the Magistrate with his opinion. 
This opinion was put on the record and 
the Magistrate parily based his finding 
on it, though the opinion was not given 
on oath and though the applicant had 
had no opportunity of cross-examining 
the person who gave it. 'The learned 
Sessions Judge rightly excluded this ex- 
pert opinion from consideration. It jis 
contended, however, that the applicant is 
in much the same position as he would 
have been in had the Sessions Judge 
relied on that expert opinion because he 
has been convicted on the opinions of 
the Magistrate and of the Sessions Judge 
although those opinions were not given 
on oath and were not subject to cross- 
examination and although the Magistrate 
and Sessions Judge were not even ex- 
perts, It is urged that a Judge should 
not import his personal knowledge into 
his judgments and that if he wishes to 
rely on facts within his knowledge, he 
mustgointo the witness-box and depose 
to them on oath. This proposition is 
no doubt, correct in the main, but it 
does notapply to facts of which a Judge 
is permitted to take judicial notice, and 
nowhere in the Indien Evidence Act is it 
laid down that a Jucge must not look 
at exhibits produced in Court ot partly 
base his judgment on them. Ifa wit- 
ness swore that an object produced in 
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Court was black though the Judge 
could see that it was white, it would 
be absurd to hold that the Judge 
would not be justified in holding that 
the object was white unless another 
witness were called to say so. Judges 
and Magistrates habitually do look at 
exhibits and there is an express 
provision in section 3, Evidence Act, 
which enables them to partly bese their 
judgment on ‘exhibits, as exhibits are 
matters before the Court. If the posi- 
tion had been reversed and the applicant 
had been convicted on the direct evi- 
dence of several witnesses, whilst tke 
handwriting of Exhibit D had strongly 
resembled the handwriting of the appli- 
cant and not at all thatot Bisseswardas, 
I find it difficult to believe that the 
learned Counsel for the applicant would 


not have asked me to look at the ex-. 


hibits in order to see for myself that 
the witnesses, who had stated that it 
was Bisseswardas who had written the 
document, had given false evidence. . 

I think, therefore, that the Magistrate 
and Sessions Judge were right in look- 
ing at the different documents pro- 
duced in this case for the purpose of 
comparison and in comparing the Fand- 
writings, but it is obvious that it was 
necessary for them to be extremely 
cautious before they took away a man's 
liberty onthe strength of opinions which 
they formed as to the handwriting of 
Exhibit D. —  . 


Itis argued before me thot the initial 
probability is that Exhibit D was filled 
up by the applicant. The  promissory- 
note was executed for a Sum of Rs. 1,700 
found due on a settlement of accounts. 
There is another document on the 
record, Exhibit O, which admittedly 
bears the signature of Bisseswardas and 
which is a complete discharge of all 
indebtedness with the exception of the 
Rs. 1,700 due on the promissory-note. 
Exhibit O is dated the same day as the 
promissory-note and it is argued thet 
in all probability these two documents 
were executed at the same time aad 
were meant to be complementary to each 
other. The applicant was at that time 
- on friendly terms with Bisseswardas and 
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was in the habit of writing English docu- 
ments for him. Bisserwerdas himself 
admits that ifthe applicant had been 
present he would have asked him to write 
the promissory note for him. Exhibit O 
is admittedly in the applicant's hand- 
writing. Itis argued that as it is highly 
probable that Exhibit O and Exhibit D 
were written at the same time, it ig 
also highly probable trat the applicant 
wrote Exhibit Das well as Exhibit O. 
Ido not know that this argument is 
worth very much because it is possible 
that the idea of obtaining a written 
occurred to Sukhram after 
he had executed Exhibit Dand later in 
the day. The tact trat the applicant 
wrote Exhibit O, however, is of some 
importance. Before the applicant could 
properly be convicted it had to be proved 
not only that the statement which he 
had made in evidence that he had filled 
in . Exhibit D was false but tkat it 
was false intentionally. The applicant 
gave evidence eight years after Exhib:t D 
and Exhibit O were written. The transac- 
tion did not concern him and was only 
one out of a great many transactions 
in which he had written English qocu- 
ments for  Bisseswardas, There was 
apparently no special reason’ why he 
should have a good recollection of this 
particular transaction. Is it not possible 
that all that he may have remembered of 
the matter may have been that there 
was a settlement of accounts at which 
Rs. 1,700 was found due and that he 
had written some document in connec- 
tion with it. Exhibit O was not shown 
to him when he was in the witness-box 
and he was not questioned about it, 
If he had been and if Exhibit O had 
been shown him, ii would have refreshed 
his memory and he might then have 
recollected that Exhibit O was the one 
document which he had written. As it 
was, it seems to me not impossible that 
having a distinct recollection that he had 
written some document in connection with 
the transaction he honestly thought that 
it must have been Exhibit D. He cannot 
have thought this honestly ifthe hand- 
writing of Exhibit D bore noresembiance 
whateVer to his own. As to this it is 
necessary to make a few remarks. Im 
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the first place, a man's handwriting 
generally changes to some extent as he 
grows older though it no doubt retains 
most of its characteristics. That a man's 
handwriting may change considerably with- 
in eight years is shown by a comparison 
of the. handwriting of Exhibit O with the 
handwriting of the applicant at the time 
of the trial. It would be fairer, there- 
fore, to compare tre handwriting of Ex- 
hibit D with that of Exhibit O than 
with the handwriting of the applicant at 
the time of the trial of the suit; but a 
dissimilarity between these  handwritings 
would not necessarily mean that the 
applicant cannot have made e genuine 
mistake as it is still possible that the 
handwriting of Exhibit D closely resembl- 
ed the handwriting of the applicant as 
it was some years before Exhibit D was 
written. I do not suppose anyone could 
fix the date of his own handwriting by 
the handwriting alone except very 
roughly or could say for certain that 
some handwriting which closely resem 
bled his past handwriting was or was 
not his own merely from the date. 
It is the applicant’s case thal he may 
possibly have made a mistake and may 
have mixed up Exhibit D with Exhibit 
O in his mind. Against that it is said 
that Exhibit D and Exhibit O were 
written ai different times though on the 
same day, that the applicant stated 
in evidence that Sukhram, the plaintiff 
in the suit, had crossed out the figure 
4 which was the printed rate of interest 
and that that implied that Fe was pre- 
sent wlen the ptfomissory-note was exe- 
cuted, which could not have been the 
case if the  promissory-note were not 
written by him. But the applicant was 
not charged with having intentionally 
given false cvidence by stating that 
Sukhram crossed out the . figure 4 
and it is not impossible that he can 


have seen Sukhtam do thet and yet: 


have been absent when: Exhibit D was 
written and he may have arrived on 
the scene just after it was written. 
These suppositions may seem far-fetched, 
but befoie anyone can propely be covicted 
of an offence, it must be shown that 
an offence has beeu committed and as 
ong as the possi bilities mentioned above 
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exist, one cannot be sure that 
offence has been committed. 

I have above assumed ihat Exhibit 
D was not written by the applicant. 
There is no more reason for believing 
Bisseswardas on the point than for be- 
lieving the applicant, but can it be said 
that even that has been proved? Both 
the Sessions Judge and the Méegistrate 
have to some extent relied on the fact 
that the word “thousand” in Exhibit D is 
spelt ‘thousend’ and that Bisseswardas 
when told to writein Court spelt tke 
word in the same way, whereas the 
applicant spelt it with an ‘a’. This is no 
doubt sufficient to create a suspicion 
but nothing more. There is nothing to 
show that the applicant was not in the 
babit of spelling the word withan ‘e’ at 
the time the promissory-note was written 
and thet he has now discovered the right 
spelling since and of course Bisseswards 
may have misspelt the word purposely. 

The Magistrate's judgment is vitiated 
by the fact that he relied on the 
inadmissible opinion of the handwriting 
expert, but as he considered it necessary 
to send the documents to the expert, it 
would appear that he was not so sure of 
his own opinion as to deem it unne- 
cessary to take available evidence al- 
though he says in his judgment tbata 
comparison of the handwritings is suffi- 
client to convince anyone. He wrote this, 
of course, alter receiving the expert's 
opinion. Onthe other hand, the opinion 
of the Sessions Judge appears to me to 
be based on wrong materials, He first 
found that the handwriting of Exhibit 
D strongly resembled that of Bisseswar- 
das which would of course support 
the latter's statement that it was he 
who wrote that document but would 
not prove that it was mot written by 
the applicant and he then found that the 
handwriting of Exhibit D did not in 
the least resemble that of the applicant 
of r9rg end 1920. That was not the 
proper comparison to make. "The hand- 
writing of Exhibit D should have been 
compared with that of Exhibit O which 
was written on the same dayas Exhi- 
bit D. The learned Sessions Judge, 
howevet, seems to have thought that 
as the applicant knew that the matter 


an 
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was important he should have taken pains, 
when asked to writes few words as a speci- 
men of his handwriting, to make hishand- 
writing resemble that of Exhibit D as 
much as possible, if he really hed written 
that document. Then, though Bisseswardas 
and the applicant were then admittedly 
on bad terms, the Sessions Judge has laid 
strength-on the fact that when asked to 
give a specimen of his handwriting for 
the porpose of the civil case, Bisseswardas 


wrote the word thousand with an 'e' 
as it is wiitien in Exhibit D. If other 
writings had been produced which had 


been written before the dispute aroseand 
in which the applicant had spelt the 
word thousand cotrectly and Bisseswardas 
had spelt it with an'e, that no doubt 
would have considerably strengthened 
the case though it would not have been 
conclusive, but the misspelling on the 
part of Bisseswardas during the course 
of the case and for the purpose of com- 
parison with hishandwriting with trat 
of Exhib‘t D is of very little vuiue. 
The learned Sessions Judge's conclusion is 

that “the case against the appellant is a 
very strong one considering the evidence 
available." Asa matter of fact, there was 
other evidence avzilable, vz., that of an 
expert in handwriting, and one would 
have thought that conSidering that the 
applicant has admittedly appeared in 
several cases in Court and has written 
many English documents for Bisseswar- 
das, before Exhibit D was written, there 
should have been no great difficulty in 
obtaining several specimens of his land- 
writing written before or about the:ame 
time as Exhibit D, but the qtestion js 
not whether it was impossible to get 
better evidence, but whether tke evidence 
on the record is sufficient to prove  be- 
yond reasonable doubt that the applicant 
committed the offence with which he was 
charged. . 

.1 do not wish to be misunderstood. I 
think, after reading the evidence and 
looking at the exhibits, that the pro- 
bability is that Exhibit D was written 
py Bisseswardasand not by the applicant 
and I think that the District Judge was 
justified in holding in the civil svit that 
Exhibit D had not been written by the 
applicant and in distrusting his evidence in 


_ INDIAN CASES, | 


[1923 


consequence, but I amcertainly not so 
sure of my opinion as to think it would ` 
be right on the strength of it to take away 
the applicant's liberty. "Ihe danger of 
following a mere opinion of this sort is 
exemplified by the fact that the Sessions 
Judge examined the portion of Exhibit 
D, in which the rate of interest was 
originally printed, with a microscope—I 
do not know whether-he really meant a 
microscope or a magnifying glass—and 
could see no trace of the figure4 having 
been crossed out, whereas I examined the 
same portion both with a magnifying 
glassand with a microscope and am unable 
to say for certain, owing to the figure 
2 in ink having been written over tke 
figure 4, whether a line has been drawn 
along the slope of tke figure 4 or not, 

In conclusion, I would refer to the 
case Queen v. Ahmed Ally (1) cited 
by the learned Counsel for the applicant. 
That was a case in which, if the opinions 
of the medical witness were correct, the re- 
spondents were certainly guilty of perjury, 
That opinion was very definite and was 
given on oath and was .thus capable . of 
being tested by cross-exaMination and the 
case was, therefore, a Much stronger one 
than the present one, but Norman and 
Jackson, JJ., said: “It appears to us that 
the true rule is that no man can be con- 
victed of giving false evidence except on 
proof of facts which, if accepted astrue, 
show not merely that it is incredible, 
but that itis impossible that the state- 
ments of the party accused madeonoath 
can betrue. If the inference from the 
facts proved falls short of this, it seems 
to us, that there is nothing on which a 
Couviction can stand; because, assuming 
all that is proved tu be true, itis still 
possible that no crime was committed. 
The evidence of a medical man, or other 
skilled witness, however eminent, as to what 
he thinks may or May not have taken place 
under a particular combination of circum- 
stances, however confidently he may speak; 
is ordinarily a mere matter of opinion. 
Human judg ment is fallible. Human know- 
ledgeis limited and imperfect.” If that 
tule be applied to the present case, it is 
clear that the conviction cannot stand. 


(1) IX W. R. 25 Cr, 
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Lastly, it is urged on behalf of the 
Crown that this is an applcation for 
revision and.not a second appeal. It is 
not a Case, however, in which the con- 
viclion rests on the credibility of witnesses, 
but ane in which the Magistrate wrongly 
admitted in evidence tke opinion of an 
expert and partly based his judgment on 
it and im which both he aud the Sessions 
Judge misconceived the nature of the 
proof required to establish the offence. 

‘I set aside the conviction and sentence 
and direct that tke applicant be 
acquitted and that his  baibbond be 
cancelled. 


Z. K. Conviction Set aside. 


‘CALCUTTA HIGH COURT. 
CRIMINAL REVISIONS Nos. 565 AND 566 or 
1923. 

July 13, 1923. i: 
Preseni:—-Mr, Justice Newbovid and 
Mr, Justice C. C. Ghosh. 
NAFAR CHANDRA PAL CHOWDHURY 
— PETITIONER 
VErSHKS 

EMPEROR—OPpOsItsé PARTY. . 

Criminal Procedure Code (Act V of 1898); 
65. 107, IIO, 439—Security proceedings — Inter- 
ference in preliminary stage— Revision. 

The High Conrt seldom interfers in the pre- 
liminary stage with the discretion of a Magistrate 
taking action under the preventive sections of the 
Code of Criminal Procedure, but it will exercise 
its powers ofinterferencein a case where the order 
of the Magistrate is based on materials which are 
cleatly insufficient to support the order. 


Criminal revision against an order of 
the District Magistrate, Nadia. 


Babu Manmatha Nath Mukherjee (with. 


him Babus Amarendra Nath Bose and 
Radhika Ranjan Guha), for the Petitioner. 
M. Orr. Deputy Legal Remembrancer, 
for the Crown, 
JUDGMENT.—These Rules are directed 
against two orders of the Listrict Magis- 
trate of Nadia drawing up proceedings 
under sections 107 and 110 of the Code of 
Criminal Procedure against the petitioner 


Nafar Chandra Lal Chowdhury. The peti- 
tionerisa wealthy zemimndar aged 74 years 
aud in his early days he was more than once 
commended for his pu blic spirit and libere] - 
ity. In February last some tenants of 
village Mahajanputin his zemindart who 
have become tetractory submitted a memo- 
tial to His Excellency the Governor of 
Bengal. This memorial was sent down 
to the Collector of Nadia for disposal. The 
Collector sent it to the Sub-Divisional 
Officer of Meherpur for report after local 
engairy. The Sub-Divisional Officer report- 
ed in detailafterexamining a large number 
of witnesses. The substance of his report 
is that out of six definite allegations made 
in the petition four were not established. 
The remaining two he believed to be true 
as against the zemindar’s servants but held 
that the zemtmdar’s tesponsi bility for these 
acts had not been established. On receipt 
of this report the learned District Magis- 
trate of Nadia drew up the proceedings 
which in these Rules we are asked to 
quash. 

These proceedings are based on the peti- 
tion and the report. Reading the two to- 
gether itis impossible to hold that they 
furaish any material sufficient to justify 
proceedings either under section 107 or 
under section 110, Criminal Procedure Code. 
The proceedings themselves show that it 
was on this report and petition and on 
no Other material that they are based. 
The explanation submitted by the Magis- 
trate shows clearly that he has come to the 
cOnclusion that the petitioner is guilty 
of all the accusations against him and 
that he is clearly prejudiced against him. 
But the explanation does not disclose what 
grounds the Magistrate has for coming 
to this conclusion This Court seldom 
interferes in.the preliminary stage with the 
discretion of the Magistrate taking action 
under the preventive sections of the Code 
of Crminal Procedute, but when, in a case 
like this, the materials on which the orders 
are.based are clearly insufficient to support 
those orders we feel bound to interfere. 

We accordingly make these Rimes absolute 
and quash the orders of the District Magis- 
trate calling on the petitioner to show cause 
both under sections 107 and rzo, Criminal 
Procedure Cede, 


Z, K, Rules made absolnte. 
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CALCUTTA HIGH{COURT. 

Criminal, Appear, NO. 575 OF 1922. 

February 22, 1923. ; 
Present -—Mr, Justice Newbould and Mr. 
Justice Suhrawardy. 
NAGENDRA CHANDRA DHAR— 
APPELLANT 
VErSUS 
EMPEROR-—RESPON DENT. 

Procedure—Sessions trial—Witnesses examined 
before Committing Magistrate, production of —Duty 
of prosecution—Defence, inconsistent, whether can 
be put forward. | ; 

An accused person is entitled in a Sessions trial 
to have all the witnesses examined before the 
Committing Magistrate put in the witness-box 
for cfoss-examinatlon, unless the Public Prosecu- 
tor discards any particular witness on the ground 
that, if examined; he willnot tell the truth. 

By setting up an inconsistent defence the case 
of an accused person becomes considerably weaker 
than if he settles on his best line of defence and 
sets up that defence only, but there is nothing 
illegal in setting up an alternative and au incon- 
sistent defence. 

Criminal appeal against an order of the 
Sessions Judge, Chittagong, dated the 8th 
November 1922. 

Babus Dasaratht Sanyal and Chandra 
Sekhar Sen, for the Appellant 

Mr. Orr, for the Crown. 


JUDGMENT.—The appellant in this case 
has been convited of kidnapping a minor 
girl-from the lawful guardianship of 
her mother and has been sentenced, 
tinder section 363, Indian Penal Code, to 
three months’ rigorous imprisonment, 
Sharasibala Lhar, the mother of the girl, 
isthe young widow of one Bangsi Mohan 
Ihar. She was living in her husband's 
house with herdaughter Mukta a girl of six 
or Seven years and the accused Nae endra 
Caa ndra Dhar, the adopted son, of Bangsi- 
dar's cousin also lived in the same bari, ` 

ne case for the prosecution was that 
onthe 29th Aprillast Nagendra asked Share- 
sibela to make over t» nim her ornaments 
and moveable property and also to transfer 
her husband's immovable property to him. 
Sarasibela refused andon this Nagendra 
assaulted her and drove her a way from the 
house and at thesametimeforcibly detain- 
ed her dauzhter Mukta and did not allow 
thegirltogo with her mother. Theaccused 
set up the defence that Sharasibala had been 
guilty of misconduct with one Ramkali 
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Wh» had been discovered in her room on 
the 17tn April. Naeendra was taen absent 
rom home, and that when Nagendra return- 
ed on the2ad May hefoundthat Sharasibala . 
had gone away leaving her daughter . 
beaind ner. Tne accused's Pleader also 
wished to atzue the alternative defence 
that Siarasibela by her misconduct hed 
forle.ted her right to the guard anship of 
ner daughrter and that he as karta of a 
Hindu family was the legal guardian, 
or "t any rate he acted in good faith inm. 
keeping tne girl away from her mother. 
Taecase was tried before the Sessions Judge - 
of Caittegong anda Jury who unanimousl 
found tae accused guilty, < 


Wefindthet this appeal must succeed 
outwo grounds. ‘The first is, that ten wit- 
nesses were exam'ned before the Committ- 
in3 Magistrateonbehalf of the prosecution. 
Oi taese seven were not exc mined in the 
Sessions Court, nor were they tendered for 
cross-examination although an application 
wes ma de on behalf of tneaccused tnat tnis 
should be allowed. It is not suggested 
that these witnesses were d'scarded by the 
Public Prosecutor on the ground that, if 
examined, they would not tell tle truth 
and the accused was entitled t) have them 
put in the box for cross-examination. 
Further, the learned Sessions Judge has 
erred in holding that the accused could not 
set up an alternative defence which was 
inconsistent with the first defence set up 
by him, By setting up an inconsistent 
defence there can be no doubt trat the case 
for tnea ccused becomes c nsiderably weaker’ 
than if hesettled hisbest line of defence 
and set up that defence only. But there is 
notaing illegal in setting up an alternative ` 
and inconsistent defence and the accused’s 
Plea der should have been allowed to argue 
the alternative defencebefore tke Jury. 

We hold tlat these illegal orders passed - 
by the learned Sessions Judge were stiffi- 
cient to vitate the trial since they were 
likely to have prejudiced the accused and 
we must, therefore, setasidé the conviction 
and sentence passed on the appellant. 
On examination of the evidence we do not 
think it necessary that the accused stou ld 
bere-tried. It appearstous that tbe offence, 
if any, committed by the accused was of a 
tecinical niture for waich tle period of 


band 


ABDUL RASHID V. MOMTAZ. 


imprisonment he has already undergone 
‘is a sufficient punishment. ‘The main dis- 
pute between the parties is one that canbe 
better settled in the Civil Court than by 
a criminal prosecution for kidnapping. We 
accordingly set aside the conviction and 
sentence passed on the accused and acquit 
himofthechargeo’ kidnapping. We direct 
that he be d'scharged from his ba'l-bond. 
Ee Appeal allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 34 OF 1923. 
"Mica 7, 1923. 
Present -—Mr. Justice Newbould and Mr. 
Justice Suhrawardy. 
Sheikh ABDUL RASHID AND OTHERS 
—PET T ONERS 
VEYSUS 
Sheikh MOMTAZ—OPpOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 
s. 437— Further enquiry, when to be directed. f 
Where a Trying Magistrate in his order of dis- 
charge has discussed the evidence and has given 
sufficient reasons for the conclusion that the pro- 
secution evidence has failed to establish the charge 
against the accused, and no fresh evidence is 
likely to be produced on farther enquiry, a superior 


Court should hesitate before exercising its powers - 


under section 437 ofthe Criminal Procedure Code 
unless there is some palpable error in the decision 
of the Magistrate. 

Hari Dass Sanyal v. Saritulla, 15 C. 608; 13 
‘Ind. Jur. 55; 7 Ind. Dec. (N. Ss.) 989 (F. B.), 
referred to. on 

Criminal revis‘on against an order of the 
Sessions Judge, Murshidabad, dated the 
18th November 1922, setting aside that of 


the Sub-Deputy Magistrate, Jangipur, 
dated the 7th August 1922. 

Babu Bir  Bhusan Dutt, for the 
Petitioners. 


J UDGMENT.—Tuais Ruleis directedaga inst 
the order passed by the Sessions Judge 
of Musnidabead directing further enquiry 
under section 437, Criminal Procedure 
Cade, into the case in which the petitioners 
were d'scharged under section 253, Crimi- 
nal ProcedureCode. Toeorder of thelearn- 
ed Sess'ons Judge directing further enquiry 
- is based solely on thé ground tnat hegives 
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less weight to the discrepancies in tre evi- 
dence than has been given by the Trying 
Magistrate. On the authority of the Full 
Bench ruling inthecase of Hari Dass Sanyal 
v. Saritulla (i) the Sessions Judge acted 
witiin his power in d'recting a reconsidere- 
tion of the evidence. But we think that 
on the facts of the present casehe did nct 
exercise his discretion properly. The Trying 
Megistrate in his judgment has discussed 
the evidence carefully and hasgivenreasons 
which, in our opinion, are sufficient to 
justify his conclusion that tne evidence of 
the prosecution witnesses was insufficient 
to support the charge ofrioting. In cases 
like the present, where no fresh evidence 
is I kely to be produced on further enqu'ry, 
we think the superior Court should hesitate 
before exercising its powers under section 
437, Criminal Procedure Code, unless tneie 
are more palpable errors in tne decision of 
the lower Court than there are inthe pre- 
sent case. We do not think that further 
enquiry will serve any useful purpose. 
Tak ng this view of the case, we make this 
Rule absolute and set aside the order of the 
Sessions Judge dated 18th November 1922 
directing further enquiry into the case 
against the petitioners who have been 
discharged. 
Z. K. Rule made absolute. 
(1) 15 C. 608; 13 Ind. Jur. 55; 7 Ind. Dec; 
(N. Ss.) 989 (E. B.). 





RANGOON HIGH COURT. 
. CRIMINAL, REVISION No. 670 OF 1922. 
March 16, 1923. 
Present;—Mr. Justice Pratt. 
MAUNG SAING AND OTHERS— 
APPLICANTS 
versus 


EMPEROR-—-OProsrrg Party. 

Criminal Procedure Code (Act V of 1898), s. 403 
— Registration Act (X VI of 1908), s. 82 (c)— 
Acquittal on charge of forgery— Trial under Regis- 
tration Act, whether barred—Sanction, whether 
necessary. 

The acquittal of a person of offences of forgery 
and abetment thereof under the Penal Code bats 
his trial for an offence underse.tjon 82 (c) of the 
Registration Act on the same facts. 

No sanction is required for a prosecution under 
section 82 (c) of the Registration Act. 

Gopinath v Kuldip Singh, 11 C. 566; 5 Icd. 
Dec. (N. S.) 1136 (F. B.), relied on, 
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JAGATBANDU SAHA J, JAGABANDHU SAHA SARDAR; 


Criminal revision against the finding 
and sentence of the Eastern Sub-Divisional 
Magistrate, Mandalay, in Criminal Regular. 
No. 130 of 1922. 

Mr. M, N. Mukerjee, for the Applicants. 

Mr. H.M, Lutter, for the Crown. 

JUDGMENT.— Applicants have been con- 
victed under section 82 (c) of Registra- 
tion Act. 

The only question for consideration is 
whether thefact that they had been tried 
and acquitted under sections ‘of the 
Indian Penal Code of offences of forgery 
and abetment thereof bars their trial for 
offences under the Registration Act, on 
the same facts. 

It isclearthatin the previous trial they 
might have been charged under section 82 
(c) of the Registration Act, and section 
403 ofthe Criminal Procedure Code bars 
their re-trial for a separate offence on the 
same facts. 

It has now been pointed out that no 
sanction is requited for a prosecution under 
section 82. 


It had been assumed previously 
in argument that sanction was neces- 
sary. 


In view of the Full Bench ruling of 
the Calcutta High Court in Gopinath v. 
Kuldip Singh (1) it must be taken as 
settled law that no Sanction is necessary 
and that, therefore, the Court which 
tried the accused for forgery was a Court 
of competent jurisdiction to try them 
under section 82 of the Registration 
Act. 

I set aside the convictions and sen- 
tences. 

Z., K. Conviction set aside. 
(1) 1r C. 666; 5 Ind. Dec. (N. s.) 1136 (F. B.) 





CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 1132 OF 1922, 
March 8, 1923. . 
Present :— Mr. justice Newbould and 
Mr. Justice Suhrawardy.  . 
JAGATBANDU SAHA AND ANOTHER 
— PETITIONERS 
versus 
JAGABANDHU SAHA SARDAR AND 
OTHERS—- OPPOSITE PARTY. 
Jurisdiction— Judgment pronounced by Magis - 
jrate afier transfer, validity of. 


(N 


A final order passed in a proceeding by a 
Magistrate after Making overcharge of his duties 
a Magistrate in the District is without jurisdic- 

Criminal revision against an order ot 
the Sub-Divisional Officer, Narainganj, 
dated the 20th November 1927. ; 

Babus Dasarathi Sanyal avd Bir Bhusan 
Dati, for the Petitioners, 

Babus Manmatha Nath Mukherjee and 
Nilhkaniha Ghose, for the Opposite Party. 

JUDGMENT.- We hold that this Rule 
must be made absojute on the second of 
the grounds on which it was issued, that is 
that the Magist ate was functus officio 
and acted without jurisdiction in delivering 
the order under section r45, Criminal 
Procedure Code, Which the petitioners wish 
to set aside. The Magistrate heardthe case 
as Sub-Divisional Magistrate of Narain- 
gunge. On the 18th November he handed 
over charge of bis office as Sub-Divisional 
Officer on transfer to Barackpore. 

Once he had handed overcharge he ceased 
to have any jurisdiction as Magistrate 
in the Dacca District and, therefore, as was 
held by the Allahabad High Court in the 
case of Bmpress of India v. Anand Saru 
(x), the case which was followed by this 
Bench in Baishnab Charan Das v. Amin 
Áli (2), We must hold that the final order 
passed by him was without jurisdiction. 

We accordingly make this Rule absolute 
and set aside the order of the Sub-Divisional 
Magistrate of Naraingunge dated 20th No- 
vember 1922 declaring, under section 145, 
Criminal Procedure Code, the first party 
to be in possession of the land in dispute. 
This order will be no bar to the Magistrate 
taking further proceedings under that sec- 
tion if he thinks it necessary to prevent 
a breach of the peace 

Rule made absolute. 


N. H. 
(x) 3 A. 563; A. W. N. (1881) 3712 Ind. Dec. 


. S8) 343. 
(2) 72 Ind. Cas. 953; 38 C. L. J. 202; 50 C 
664; 24 Cr. L. J: 489. 
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BOMBAY HIGH COURT. 
ADMIRALTY AND VicE-ÁpWIRALTY 
JURISDICTION Suir No. I or 1922. 

May 22, 192+. 
E Present — Mr. Justice Marten, 
FREEMAN— os 
- Versus 
SS. CALANDA AND CAPT. VANOVSKY. 

Admiralty Rules, Bombay High | Court— 

Warrant of avrest, issue of —Writ of summons, issue 
of, whether necessary—Sale, selling aside of— 
Irregularity. 
. Underthe Admiralty Rules of the Bombay 
High Court the issue of a writ of summons is not 
ri a Rd if a warrant of arrest is issued. [p. 438, 
€oi.23. 

Under the Bombay Admiralty Rules a sale is 
not liable to be set asideon the ground of any 
- irregularity or on the ground of the sale being 
at anu under-value. fp. 440, col. 2.] 

Mr, Jinnah, for the Caveator. 

Mt. Wadia, for the Purchaser. 

Mr. Campbeli, fur the Defendants (crew 
. and the staff of tbe ship). 


JUDGMENT.—'This is à notice of motion 
by Captain Yanovsky, the caveator, asking 
for an order that the decree made in Suit 
No. I of 1922 by my brother Crump on 
April 25, 1922, may be set aside, and that 
the sale made in pursuance of the said 
decree be also set aside, The notice of 
motion states that I haye granted an tn- 
¿erim injunction against completion of the 
sale until further order of the Court, That 
statement isa dm. ttedily incorrect a nd should 
be struck out. AllI did was to giye 
leave to serve short notice of motion 
for last Saturday. 

Tae suit itself is a curious one. The 
application is also à curious one; and it 
bristles with le3al points—points which 
are of interest from an historical aspect 
and also on tae question of our Adm ralty 
Jurisdiction in tais Court. It also carries 
with it points of interest to all of us in 
this High Court of Bombay, viz., that the 
various matters arising inthe exercise of 
the Court's extensive jurisdction should 


be carried out ina way which is befitting . 


a High Court and which cannot be com- 
mented on adversely either by any other 
gh Courts or by our important bus:n.ss 
community either in Bombay or Enlgand. 
It is partly for the reason that I am very 
jealous of the reputation of the Bombay 
High Count in this respect that I directed 
the Court to be kept. open on Saturday 
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last, a day which is normally a closed day 
during the vacation, and that I have sat 
specially to-day to hear the application, 
which is stated to be of great urgency and 
of great importance to the parties before 
me, 

To understand the position, I must re- 
capitulate, shortly, what I stated on the 
application to expedite the trial of the 
other suit, No. 2 of 1922. ‘This ship, the 
Calanda, was formerly the Russian Vo- 
lunteer ship Omsk. When she was under 
the Russian flag, the present caveator, 
Captain Vanovsky, was the Captain of the 
ship, and the present Chief Engineer and 
I think the Third Engineer were also 
officers on that ship. At that time they 
earned, so they say, certain sums for com- 
mission on freight and so on. The ship 
was subsequently purchased by a London 
Shipping Company and transferred to the 
British registry. I Lave not seen the ship's 
certificate, but that is a dmitted on all sides. 


In April, r921, there was a statutory 
ship's mortgage in favour of a London 
firm of thé name of D. L. Flack & Son, 
who are represented by Messrs. Payne 
& Co., Solicitors inthis suit. The ship 
sailed from Cardiffand Newport in January 
of this year bound for Porebunder with 
coa]. Its orders were to proceed from there 
to Australia in ballast and thence home 
with a cargo of grain. Before the ship 
sailed, the manager of the present British 
owners gave Captain Yanovsky a letter 
acknowledging that the English Company 
took over the liability for the commission, 
freight and so on which I have mentioned. 
Taey have already paid him £ 500 as part 
of the commission and there was an under- 
taking to pay thebalance. But the letter 
concluded with an undertaking by the 
Captain not to take any action against 
the ship, and the letter also provided that 
the sum in question was to be paid on the 
return of the ship to tne United Kingdom, 
Similar letters, I think on an earlier date, 
were given to the Chief Engineer and the 
Trd Engineer. It 1s on these letters that 
Captain Yanovsky and the Engineer are 
suing in the second suit, No. 2 of 1922, 
They say in that suit that the undertaking 
at the foot of each letter is inoperative, 
because the ship has been arrested in 
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Bombay by a third party. In that suit I. 
have expedited the trial and it has been 
fixed for some day early in June. M 

Now, to continue the voyage of the ship, 
she got as far as Porebunder and there 
the mortgagees of the ship took possession. 
I am told they had taken constructive 
possession in London and they took actual 
possessionin Porebunder, where the English 
Captain of theship received a cablefrom the 
owners in effect telling him to take pro- 
ceed ng sfor payment of his wages. I should 
have explained that when the ship became 
a Brit'sh sbip, a Britsh Captain was enr 
ployed as Captain, viz., Captain Freeman, 
but the former Russan Captain, the cave- 
ator, was kept on as the ship’s Super- 
cargo. 

Accordinzly, the ship under the direc 
tion, I gather, of the mortgagees was taken 
possession. of, and, having regard to 
the cable from the owners, proceeded to 
Bombay where these two suits were filed, 
No. (x) by Captain Freeman on behalf of 
himself as master and all the other officers 
and crew of the ship, and No. (2) by the 
Russian Captain and the Chief and Third 
. Engineers. 

In this first suit Captain Yanovsky was 
himself one of the plaintiffs, and his name 
is entered in the particulars to the plaint 
as one of the ship's officers to whom wages 
were due. zx 

Taere was at once a warrant of arrest 
in Suit No. r issued for the arrest of the 
ship, and it was served in the usual man- 
ner by nailing it to the main mast of the 
ship. Then, no appearance having been 
entered for the ship, the matter came on 
before Mr. Justice Crump on April 25, 
1922, under r. I4 which provides that— 
‘After the expiration ,of twelve days 
from the filing of a warrant, if no appear- 
ance shall bave been entered in the suit, 
the Attorney for tbe plaintiff may cause 
the suit to beset down for hearing. 

Tonen, under r. 15: 

“If, when the suit comes before the Court, 
the Judge is satisfied that the plaintiff's 
claim is well founded, he may pronounce 
for tne claim and may order the property 
to be sold with or without previous notice 
and the proceeds paid into the Registry 
or may make such order in the premises 
4s he shall think just,” 


T1023: 


When the. matter came accordingly be- 
fore Mr. Justice Crump on April 25, te 


. then passed a decree infavour of the plaint- 


iff to recover a sum of Rs. 86,696 on be- 
half of himself as master.and other officers 
and crew of the ship, and also fora furtker 
claim for further wages up to tlie approxi- 
mate dates of their repatriation, and then 
the learned Judge condemned tke skip 
in the amounts claimed without ptejud'ce 
to other claitis against theship. The decree 
further ordered :— 

“ That on non-payment of the aforesaid 
amounts within two days from the date 
hereof, tne said SS. Calanda, her papers, 
tackle, machinery, apparel and furn ture 
be sold by the Sketiff of Bombay by and 
under the directions of this Court and-tte 
sale proceeds be applied in the first instance 
in payment of tke said claims and costs 
of the suit without prejud'ce as foresaid.” 

Now, the caveator kad previously enter- 
ed a caveat against the re'ease of the ship. 
He bad done that under our Admiralty 
r. 27. He appeared by Counsel befoie 
Mr. Justice Crump at tbe hearing of the 
suit, but Mr, Justice Crump considered 
that he had no lucus standi, so I am told 
by his present Counsel. Bethat asit may, 
no appeal was filed against that decree, 
nor was any application made by the cavea-- 
tor to the Court touching the sale of tke 
ship or as to fixing any reserve price or 
anything of the sort. On the contrary, 
it would appear that the Captain and Lis 
Solicitor were fully aware of the sale, and 
actually attended it. The sale took place 
in fact on May 18, when the ship was sold 
for Rs. 52,000. It was not till Friday 
evening May roth that an application 
was made to the Court to interferein any 
way with the decree of April 25th or with 
the sale. 

As regards the sale it was carried cut 
by the Sheriff under r. 36 which provides 
that:— ` ; 

^ Every sale under the decree of the 
Court shall, unless the Judge shall other- 
wise order, be made by the Sheriff in like 
manner as a sale of moveable property 
in execution of a decree in an ordinary 
civil suit. "' 

What hasgiven meanxiety inthe present 
case is that undoubtediy, as far as I can 
tefl; the ship has been sold at a. serious 
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under value, The mortgage alone on the 
“Ship last year was, I think, for £34,000, 
` and she has now been sold for, ápproximate- 
ly, £3,500, £.e., nearly one-tenth of the sum.. 
Seeing that her gross registered tonnage 


is about 7,200 and nett tonnage about ' 


4,800, even if one puts her value as low, 


‘as ‘£5 a ton, that would amount on the, 


nett registered tonnage to about. £24,000; 


prima facie, therefore, it would appeer that , 


' the ship should have fetched a great deal 
more than she has in fact fetched. Really, 


thepricerealizedisapproximately one which | 


ship-builders ere asking in Bombay for 
up-to-dıte motor launches, and it is really 
not very much more than an’ expensive 
motor car. ‘Lat is the one point of sub- 
stance here on the facts, although, curiously 
ensuzh, there is no expert evidenceas tothe 
reel value of the ship. l 

` Now,.as to the numerous points of law, 
I must start by picking out the one about 
the non-service of the writ, It is alleged 


by the caveator that this decree ouglt to . 


be set asde on the ground that the writ 
in the suit kas never been served on tke 
sip, and that, consequently, the whole 
d:creeand the subsequent sale are void. 

he answer Made to thisis that we are 
dealing here with a specal jurisdiction, 
viz; tie Admiralty. Jurisdiction, and with 
special Rutes set out on pages 319 to 325 
of our Bombay High Court Rules: and 
ihat those rules in effect follow the old 
English Admiralty procedure under which 
you had a warrant of arrest and not a 
writ. It is said that the writ isan innova- 
iion so fa1 as the English Admiralty.Court 
is concerned, and was cnly introduced 
by the Judicature Acts 18753—1875 and 
that we in Bombay kave kept . to 
the old’ pratice which existed before 
the English Judicature Acts. It is further 
argued that there is still less reason 
for us to change our practice seeing 
that even .now in our ord’nary civil 
jurisdiction we do not begin suits by a writ, 
we begin by a plaint just as tney used 
to do in the old days, and it is only after. 
the plaint has been issued that we bave a 
writ; Consequently, our present procedure 
is an ordinary -procedure. It is totally 
unlike that which now prevails in Eng land. 

'This argument has led to what is always 
of interest to, me, viz, the investigation 
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of the history of Bombay and of this H'gh 
Court in particular. I regret tlatina week 
end during the vacation wken the Library 
is, shut, I have been unable to make tke 


.etiqu'r:es which I shou!d like to have done, 


and the case is too urgent for me to do so 
now. But it isto my mind perfectly clear 
that what Mr. Ca mpbel fas statedastotle 


„old practice of the English Admiralty 


Court is undoubted’y tke fact, It is per- 
fectly clear that the old English Admiralty 
practice wastlatin general ycu commenced 
your proceedings by a warrant of arrest 
and not by writ. m 

In The Nauttk (1) Mr. ]jJustce Bruce 
Fad to cons der tke converse case after 
TLete a 
writ had been served but no warrant of 
arrest, and the question arose whether tle 
Court could picceed to a decree w.tbcut 
there being a, warrant of arrest, Tie 
Court heid that it had jurisd’ction. The 


learned Judge there said at page 124:— 


“ Tne question arises whether, tte prop- 
erty notkaving beenundertke arrest of tLe 
Court, the Court Las jurisd ction to pro- 
nounce judgment by default. I am of 
opinion that it Las. Service of a writ 
in rem, upon property within thejurisd'ction 
of the Court, is notice to all persons interest- 
ed in the property of the c'aim indorsed 
upontLewrit. Itisquitetruethat, accor d- 
ing to the older practice, a suit in rem 
was commonly commenced by a warrant 


arrsesting the property, just as, in still 


earlier practice, a suit in personam was 
commonly commenced by a warrant arrcst- 
ing the person. But all that is necessary 


‘to found jurisdiction is to give formal 


notice to persons interested that a claim 
is made against them or against ther 
property in a Court of competent jurisd c- 
tion, and that, if they do not appear to 
vind cate ther rights, judgment may be 
given in ther absence. 

“ mhe rules of the Supreme Court direct- 
ed that actions in vemshould be commenced 
by writ, andI think tke service of the writ 
on the property ‘has the same effect, so 
far as notice to the persons interested 
in the property is concerned, as service 


NT (1895) P. 121; 64 L. J. Adm. 6x; xx Ri 
716; 72 le. 1.21; 43 W. R. 703; 7 App. 2M, C, 
B9I. — ` 
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ofa warrant had under the former practice. 

To confer jurisdiction it is not, I think, 

necessary that tLe property, the subj ect- 
matter ofa suit, should be actaully in the 
possession of the Court or under the arrest 
of ‘the Court ; it is enough that it should, 

accord. ng to the words of Lord Chelmsford, 

in the case of Casirique v. Imrie (2), ‘be 
within the awful control of the State under 
the authority of which the Court sits,’ " 

“A similar note about the practice will 
be found in Halsbury's Laws of England, 
Volume I, at pag e6o, the article of which is 
s fact written by the same learned Judge 

Justice Bruce. 

UA if one turns to the modern English 

Rules of the Supreme Court, O. I, f. I, 
says: 
' *€ Ail actions which, previously to the 
cominencement of the Principal Act (the 
Judicature Act) were commenced by writ 
in the superior Courts of Common Law 
at Westminster, or in the Court of Common 
Pleas at Lancaster, or inthe Court of Pleas 
at Durham, and all sults which, previously 
to the commencement of the Principal 
Act, weté commenced by bill or information 
in the High Court of Chancery, or by a 
cause in rem or in personam in the High 
Court of Admiralty, or by citation or other- 
wise in the Court of Probate, shall be in- 
stituted iu the High Court of Justice by a 
proceeding to be called an action. ” 

Taen in O. II, r. I it is provided that 
“ Every action in the High Court Shall be 
commenced by a writ of summons, "m 

Now, türning for a moment to our own 
Admiralty Rules, r. 3 provides that :— 

“ A suit shall be commenced by a plaint 
drawn up, subscrib edand verified according 
to the provisions of the Code of Civil Pro- 
cedure,” 

I am reading the rules which were ap- 
proved by Her late Majesty in Council 
on January 29, 1894. R. 4:— 

“ If the suit is in rem, the Attorney may, 
onthep aint being filed, on filing a preecipe 
andan affidavit, take out a warrant for the 
arrest | of the property proceeded against,” 

l "Tneré is not a word there as to the neces- 
sity of issuiüg a writ of summons. ‘nen, 
as I Havealready pointed out, ri, 14 and 15 
«< € (1870 H. L. 414 at 18; 39 Å. 
jcc. EE T.4 5 19 W. R a p ! 
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provide for the suit being Set down for 


‘hearing and also for judgment being given . 


after the expiration of twelve days from 
the filing of the warrant. 
Ak however, one turns to rr. Io, 11 


and 12, there ‘undoubtedly one will find a 


reference not only to a warrant but also 
to a writ. It is called a wrif in r. 10; 
a summons in r. I1;à wrt of summons 
inr, 12 ;anda writ or warrant in 3.15. 

Particular Stress is laid by the caveator 
on r, Io which provides that— 

"In suits {n rem no service of writ or 
warrant shall berequired when the Attor ney 
of the defendant agrees to accept service 
and to give s:curity or to pay money in 
Court. ' 

It is said that is the only case where 
you can dispense with service of the writ, 

Then, if I may refer for one moment to 
the Code of Civil Procedure, if that has 
any particular bearing on the point, it 
provides in O. V, r. r, that— | 
' “When a suit has been duly instituted 
a summons may be issued to the defendant 
to appear and answer the claim ona day 
to be therein specified, ”” 

There, it will be seen that the word is 

"may" and not "must." ` 

Further, under edrlier sections of the 
Code, section 4 provides "that— 

ie In the absence of any s specific provision 
to the contrary, nothing in this Code shall 
be deemed to limit or otherwise affect 
any special or local law now in force of any 
special jurisdiction, ' 

Then, under section 122 the High Courts 
have power to vary the rules in the First 
Schedule. Section 128 enables special rules 
to be made on various matters including 
(sub-rule (j) ): - 

'' All forms, registers, books, entr es 
and accounts which may be necessary, 
or desirable for the transaction of the 
business of Civi] Courts. ” 

Section I29 ena bles the High Courts 
to make such "rules not inconsistent 
with the Letters Patent establishing it to 
regu'ate its own procedure in ihe: eXere;se 
of its original c.yil jürisdiction as it shall 
thnk fit, “ot te E herein cont ined 
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: Tf seers to me that the Admiralty Ju is- 
diction’ that we possess in Bombay is á 
spécio] jurisdiction, Obviously, in inja úd 
Tdeh Courts in India, such as Allaletad ' 
or the Punjab, they Lavé nó stich jurisdc- 
tion, Still less is it possessed by tt e ma fus- 
sit Courts im ouf Présidency. This juts 
diction is conferred on us because Bombay 
is one of the great sea-poits of 1nd'a. 

: When I cotie to see how our jurisd'cticn 
arisés, I find myself taker back to thé 
Sipreme Court Charter af 1823. I fave 
‘not had tke titie to go through all tré 
titimerous Acts; but I tad a s¢trewlat 
similar point to consider in another case 
about the exercisé of our equitab le juri is 
dictión, and there T came to the éénciisic ù 
thát T had to decide a certain case in ac- 
cordance with the equitable jurisd'ctici 
still remdining it this Court under tle 
Supreme Court Charter, and that this wás 
the‘ conjcint- effect -of section’ 136 of tle 
D of India Act, rors, sections 
and rr of tke Indian Hish Courts Act. 
E T; section’ 18 of thé Oreitial Letters 
Patent of 1862 ; section ro of tre Amended 
Letter$ Potent ‘of 1865 :and certain otker 
élausés of the Supreme Court Charter, 
1823. This is rather a cumbrous mode cf 
ascertaining jurisdiction, but it appeared 
in that case to bé the effect of legislation’ 
by reference extending over neatly a century. 

Turning next to the Supreme Court 
Charter of 1823, one finds from tre pre 
amble that in 1753 or earlier the Maycr’s 
Court of Bombay was established; and 
that in 1797 there was a Recorder’s Court 
which was given full power, amongst 
ether things, "to exercise Admiralty Juris- 
diction,” "Then, under the Act of 1823 or 
1824 a Supreme Court at Bombay wag 
established with full power to exercise, 
inter alla, Admiralty. Jur'sd’ction, and tl en 
comés the Letters Patent under tkat 
Charter, 


It would rather seem from these Letters 
Patent that the Home authorities wisted 
tobevery careful to point out the proper 
procedure for this new Court. Tl ey set 
out the géneral jurisid/ction of the Court 
under Clause 23 of the Charter, I should 
say that the clauses ate not numbered in 
the original Cherter, but I have numbeted' 

Hem — from thé operative pert 
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and leaving out the preamble. Clause 26 
provided that proceed'ngs should becom- 
mented bya" plint or bill in writing re 
' Whereupon tae; Court shall... issie a sum- 
mons, or precept in nature of a summons, 
iti writing, to bé preparedin manér above- 
menticned, d'recied to the said Sretiff, 
and containing a short notice of the cause 
of action set forth in the said plaint, and 
command’ng tke said Sheriff to summon 
thé person against whom the said planit 
shall Eave been fiéd, to appear, &c." 
'Then, clause 31 gave power to tke Court 
to order the Skeriff to arrest parties in sttits 
above Rs, 150. I gatter this was forth- 
with after tke plaint, and if so it carries 
out wbat Mr. Justice Bruce saidintke case 
I have already cited. 
- Then, clause 48 provided: that the 
said Süprenie Court of Judicatureat Bombay 
stall be a Cotirt of Admiralty, in and for 
the said Town and isla nd of Bombay, and 
thé limits théreof,” and it gives the Court 
full powér and authority tó t ear and deter- 
Mine all causes and so on, tke cognizance 
wheréof doth belong to the: jurisdiction 
of Admiralty, and to '' prcceed summarily 
there n, with all possible despatch, accord- 
ing to the "Course of our. Admiralty of... 
England, without the strict formalities 
of law, considering. only tke truth of the 
fact and the equity of the case. ’ 


Then, under clause 49 tkere was also 
power “to arrest, or cause or command tobe 
atrested, according to tke civil law, and tl e 
anc’ent customs of our Heh Court cf Ad- 
m'ralty...of...England, all ships, persons, 
things, goods, wares, and merchandises, 
for the premises, and every of trem and 
for otter causes whatsoever concern'ng 
tre same wteresoever tley skall be met 
with or found, in or throughcut the said 
districts and jurisdictions aforesa' d;and 
to compel all manner of persons in t1 at be 
helf, as the case stall requ're, to appeer " 
&c., and “to compel witnesses... to give’ 
evidence.. and to prcceed ^n suci cause «f 

causes,accord' ng to the civil and maritime 
laws and customs, as well at tt e instance 
of promotion of parties as of office, niere 
or mixed, as the case May require: and to 
promulgate and interpose all menner of 
sentences and decrees, and to put tle 
same in exectition, according to the Crurge 
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and order of. the Admiralty, as the same 
is now used in... England. ” 

We.know that in the year 18607 or 
thereabouts the Supreme Court and ike 
Hast Ind’an Company's Courts werea malga- 
mated and became our present High Court. 
And then began the Indian High Courts 
Acts and the Charters which I kave referred 
to. They will be found to continue in 
effect our Admiralty Jurisdiction, and there 
are clauses, I think, keeping alive our 
previous jurisdiction under the Supreme 
Court’s Charter at any rate in certain 
particulars. I may refer in particular 
to sections 106 and 130 of the Government 
ofindia Act, 1915, and to clauses 32and 33 
of the Amended Letters Patent of 1865. 

Accordingly, I have been referred to 
some old Admiralty Rules of this Court 
of 1867, some of which are very much to 
the same effect as what we now have, viz., 
R. 3 :“ Suits shall be commenced by a 
plaint ”: R. 4 about taking outa warrant 
for theatrest: and then thereare provisions 
intr, I2, 13 and 14 for thesaleand so on, 

Many years later came the Colonial 
Courts of Admiralty Act, 1890. Our pre- 
sent rules, were approved by the Privy 
Council in 1894. 

I think, therefore, that it is quite natural 
to. find that our Courts should maintain 
the old Admiralty procedure and should 
not think it necessary to provide that in 
all Adm‘ralty cases a writ should be issued 
in addition to a warrant for arrest, There 
was no reason for mak np  tkat change 
here, because, as I have already pointed 
out, su'ts even nuw do not begin kere by 
writ but by plaint.  "herefore, a warrant 
for arrest was not'ce to all the world—and 
certainly notice to the ship's agents, It 
is perhaps as good a notice as you can 
effect, for the agents or owners find tke 
Ship sezed by the Sherif. Further, tke 
warrant for arrest provides for a citation 
calling upan all parties interested to appear 
before the Court and prosecute their claims, 
So, apart from the one being called a writ 
and the other being called a warrant, what 
is actually effected is in every way as good 
as any writ, 

Under these circumstances, I think, that 
we are not bound by the provisions of 
the Civil Procedure Code in this case, 
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Wearegoverned merely by our own Rules 
dealing with our own special Admiralty 
Jurisdiction, In my judgment itis not 
essential under our Admiralty Rulestoissue 
a writ of summons, in addition to issuing 
a warrant for arrest, rr. 3, 4, I4 and.15 
do not say so. And the explanation of 
the reference to a writ in rr. ro to 14 is, 
I think, that they have been taken bedily 
Iram the present English Rules—O. IX, 
IT, I0, I2, I3 and 14——and that tke drafts- 
man has been careless in repeating the. 
reference to writs,. A similar mistake Las : 
been made in r. 127 dealing with TIid 
Party Procedure. in crdinary suits, where 
the English High Court Rules heve been 
copied including a reference toa Statement 
of Claim which does not exist in Bombay, 
and on the supposition that an action 
commenced by writ waich is not the fect 
here, As regards our Admiralty Rules 
the Bombay dreitsman has added some new 
English rules to out old 1867 tules, and 
Las omitted to make tke former entirely 
cousistent with the old rules which ere the 
main rules. I do not mean to say that’ a 
writ can never be issued in an Admiralty 
suit. My decision is that it is unnecessary 
if a warrant of arrest is issued. 

I, therefore, hold that the present a ppli- 
cation insofarasit is based on tre decree 
being invalid because no writ was actualiy 
served, fails. 


I should nave added that this precise 
point was not taken before Mr. Justice 
Crump, but I understand he did cons der 
wlether it was necessary to serve the writ 
upon the owners. It was apparently seid 
that tre Captain was tre perscn to enter 
anappearance on benalf of theship, and thet, 
therefore, no writ was necessary as he was 
plaintiff, It was also said that it was 
unnecessery to serve tre writ on tke mert- 
gagees, because they were there and knew 
all about it. In what I Lave said, tkere- 
fore, I am in no way hearing an appeal 
from Mr, Justice Crump. ‘ke prec'se point 
that kas been put before me to-day was 
not taken, so far as I understand, and 
was not present to the mind of the learned 
Judge, nor was it brought to his attention 
by the office or any of tre perties concern- 


ed. 
The next point of substance that is 
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taised is this, It is said that, even if tke 
decree for sale is good, there has been a 
imaterial irregularity in carrying out the 
sale and tuat I ought to set it aside. One 
irregularity is this : that the caveator having 
filed his caveat could only be got rid of 
by an express order of tre Court and trat, 
that not having been-done, the Steriff 
has been entirely wrong in abandon ne 
possession of the ship. 

First of all, I will take the point about 
the caveator. It is purely techn'cal and 
the surprising thing is that tne cavertor 
is himself a pleintiff, Ihe is one of tre 
pleintifts, end the decree in the suit ec: 
tually awards him a part of the sum clcim- 
ed, Further, the decree was mode in his 
presence, there wes no protest egeiust 
it, he never came beforé-the Judge in Che m- 
bers asking that the sale should be conduct- 
ed ina particular way; and the evidence 
is that he actually cttended-the sale, Now 
he comes forward as e caveator to protest 
against the decree which he himself got, 
and tọ protest against the mode of sale 


wiich he has known all along would be: 


carried out in a particular way. Further 
tian that, he is not in e position tc pay 
a single p'e into Court, The present posi- 
tion is that the old crew have been paid 
oft, and the new crew are engaged and that 
the ship at present has g ot steam ttp and 
is reedy, so I amtold, to steam out of 
Bombay harbour, 

` If I was to accede to tne present appli- 
cation to order tne re-arrest of the ship, I 
have not at the present moment any idea 
who wuld be prepared to pay the neces- 
sary costs and charges of maintain ng 
her. I am to!d that the ship's expenses 
are about £roo a day at any rate while 
the crew are on board, and even if she 
went int» Dock, there would be still sub- 
stantiel clarges runn'ngz against her, 


Tne present positionis this that the pleint- 
iffs in the su t other than Captain Yanov- 
sky havea 1 been paid off and they have 
no lagar any interest inthe present suit, 
'Tieship'spurehasers say they have bought 
the ship at a sale by order of the Court, 
and they are entitled to rely on that sale, 
Than, as rezards the morteap ees, tney have 
been served with the notice of motion, 
and though they do not, strictly speaking, 
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appear before me to-day, stfll their Solicitor 
has ‘nfurmed me as amicus curiae tiat] e`s 
w:thuut any instructions, and bis post n 
is that, without furtrer instructions, h's 
clients have now no interest in the matter. 

Toe ship has been sold end he is not pre- 

pared without any further instructions to 

put down any money or teke cny further 

proceedings, 

The practical result, tkerefore, is that 
this. applicant is not able to give any 
security, Inan ordinary civil suit on tre 
original side ə foreign plaintif would 
ordin'ar.1y berequired to give seculi:y for 
costs. The present applicant is Hable 
under r, 28 to pay damages and costs if 
he delays the release of the ship without 
good and sufficient reason. But in fact 
he is not able either to bring any money 
into Court or really to bring forward any- 
body who is prepared to do it, How can 
I, in that state of afk irs, take the serious 
step of setting aside all that bag been done 
and directing the ship to be delayed for, 
may be, another three or four weeks? 

As regards the alleged irregularity, I 
think the most that can be fairly urged 
here is this: that the Sheriff has catried 
out too literally what he is directed to do 
under the rules. It would not be fair on 
me to pass adverse comments on his action, 
first of all, because I have not heard him, 
and, secondly, becatise he has been acting 
on the strict wording of the rules, and there 
is nothing in the decree thet has been 
passed or in any other order the terms 
of which he has in any way violated, so far 
as I am aware. 


I have already pointed out that under 
r. 36 he has to carry out the sale just like 
a sale of moveable property in an ordinary 
civil suit, 'There is no provision there for 
a resetve price: there is no provision for 
a commission of appraisement, as will be 
found in English Admiralty Practice 
(see Halsbury’s Laws of England, Vol. I, 
p. 123, para, 268), nor has he thought it 
advisable to grant any delay in payment 
of the purchase-money. The conditions 
at the auction were that any purchaser 
had to pay down cash at once. But al- 
though from a business “point of view 
the result may be regrettable, and although 
it may afford grounds for, consideration 
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by the Rule Authorities as to whether 
these rules should mot be altered in ‘this 
respect, I cannot say that there is any 
irregularity of such a character that I 
ought to set aside this sale. 

On the contrary, one knows that ünder 
our ordinary provisions (f am. referring fer 
"a moment to the Code) where moveable 
property is sold by the Court by public 
auction, O. XXI, r. 77, says:;— 

“On payment of the purchase-money, 
the officer or other person holding the 
sale shall grant a receipt for the same, 
and the sale shall become absolr te.” 

Then r. 78 says: : 

“No irregularity in publishing or con- 
ducting the sale of moveable property 
shall vitiate the sale; but any person 
^ sustaining: any injury by reason of such 
irregularity at the hands of any other 
person may instituté a suit against him 
for compensa tion or (if such other person 
is the purchaser) for the recovery of the 
specific property and: for compensation 
in default of s ch recovery.” E 

It is also clear from the cases set out in 
Mulla’s Civil Procedure Code, 7th Edition, 
at page- 165, that, speaking generally, the 
Court does not interfere with a sale under 
a decree of the Court, for instance, if a 
sale has been made underan original decree 
of the Court it will still hold good and will 
not be set aside notwithstanding thet the 
decree may subsequently be reversed on 
appeal. 

Mr. Wadia also cited to me out of the 
English and: Colonial. Digest a case, Fhe 
Tremont (3) which stated that a decree 
of the Court affecting the sale of a ship 
was. valid irrespective of an entry in the 
registry. 

It did: occur to me whether I ovght to 
set aside this sale under section 151 of the 
Civil Procedure Code which enables the 
Court in the exercise of its inherent juris- 
diction, to make such orders as may be 
necessary for the ends of justice or to pre- 
vent abuse of the process of the Court, 
I say this because I cannot overlook. tlie 
fact that in the practice which I am more 
familiar with, viz., sales of real estate by 
the Court, the practice is for the Court 
to fix a reserve price and also to <pprove 
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the conditions of sale. Further, the sale 
is not : bsolute antil it has been confirmed 
by thé Court, That is our practice in. 
Bow bay as alsoin the Chasicery Division in 
England. 

But I have got to take the Bombay 
Admiralty Rules as I find them, and r. 36, 
which I have mentioned, ts rot a new 
and tirtriéd rale. It is in almost exdctly 
similar terms to r. 39 of tie old Rules of 
18667. 

Under the above'e reunistances, I am 
not prepared to exercise any jurisdiction: 
I may have to set aside this sale on the 
ground of any irregularity, or on the gror nd 
of the sale being atan vnder valve. Even 
if I was disposed to' exercise this discre- 
tionary jurisdiction, I should only: de 1% 
if I had some security, if not for the pay- 
ment of the purchase-monéy corresponding 
to what has been paid by the purchaser, 
at any rate for some substantial amount 
towards costs and the demurrage of the 
ship. But, as I have already pointed: owt, 
I am absolutely without any financial 
help from anybody whateverin. this Gourt 
im that respect, should. such. an- order be 
rede. 

Then, as regards the point atout the 
caveat and that the Sheriff hed ro right 
to abandon possession of the ship without. 
the cavéat being discharged, Tim of opinion: 
that the caveator is not entitled to raise 
that point. He was in fact present before’ 
the Court: he was actually one of the 
plaintiffs who obtained this decree: «nd 
I de not think it is open to him new to 
contend that this decree of the Court whieh 
purported at any rate to te a decree free 
from. incumbrances was in effect stibject 
to the claim which he has put forward. 

In the result, therefore, the motion will 
be dismissed: with costs. 
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RANGOON HIGH COURT. 
CivH, REGULAR SUM No. 488 OF 1922. 
March 12, 1923. 
Present ;— Mt. Justice Rutledge, 
. K. K. SECUNDER 
oersus 
J. A. M. KASIVAR & Co. 

Recéiver— Person aggritied by action of Receiver 
— Remedy— Procedure. a 

A Receiver is an officer of the Court which 
appoints him and cannot be sued for acts done 
im his official capacity, by a third party, except 
with thé leave of the Court. . 

‘Ordinarily, a person feeling aggrieved by a 
Recéiver's conduct should seek redress against 
him im the very  pfoceeding in which he is ape 
pointed Receiver, and any separate’ proceeding 
taken against him either iù that Court or else- 
where, must be w th the leave of the Court under 
whose authority the Recéiver is acting. 

Miller v. Ram Ranjan, 10 C. 1014; s Ind. Dec. 
(N.8.)677; Kaniatchi Ammal v. Sundaram Ayyar, 
26 M, 492, relied on. | 

Byinsisting that a third party whois aggrieved 
by the action of a Réceivéf mustin the first in~ 
stance apply to the Court that appointed the Re~ 
ceiver, the Court i$ enabled in simple cases to 
dispose of the application without delay, while 
in more complicated cases wheré questions of 
title arise leave may be granted to the applicant 
tó proceed by suit, 


Mr. A, B. Banerji, for the Petitioner, 
.Mr. N.M Cowasjee with Mr. N. S 
Aiyer, for K. K, Secunder, 


JUDGMENT.—This is a petition by one 
P. M. Moideen, trader, who claims: 
certain goods which have been taken 
possession! of by the Official Receiver, 
who was appointed in Civil Regular 488 
of ¥92z ds Receiver to take possession 
of the assets of the partnership carrying 
oW business under the name of Henmédia 
& Go; 

. In the regular suit one K. K. Sécurider 
is‘the plaintiff and sêvén persons are sued 
as'defendants , allegéd to have been partners 
inthe fitm of Há media & Co. THe then First 
Ieputy Registrar, on the z31d November’ 
last, was of opinion that the petitioner, 
betitg a third party, could not iritérvene by 
méaüs: of an intérlocutory epplicaticn in 
thé.above süit ánd. I directed the question 
to be put down for admission and fúll argu- 
ment, as, so far as Iam- aware, the ques- 

tion: isone of first instance in these Courts, 

Iadmitteditforargument and asked notice 

to Issue to the plaintiff and. defendants, 
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. Mr, Baünerji, for the petitioner, has vety 
fully argued the question. It is to my 
mind clear law that, asa Receiver is an 
officer of the Court, hé cannot be sted 
for acts done in his official capacity by 
a third party, except withthe leave of the 
Court: Miller v Ram Ranian (1)ànd Kamat- 
chi Ammal v. Sundaram Ayyar (2). In 
the latter case it is stated “that ordinarily 
the party feeling aggrieved by the Re- 
ceiver’s conduct should seek redress against 
him in the very proceeding in which he 
was appointed as Receiver, and that any 
separate proceedings taken against him 
either in that Court or elsewhere, should 
be with ‘the leave of the Court under 
whose authority the Receiver was acting.” 

“Woodroffeon Receivers,” Third Edition, 
page 79, states: ''It rests in the discretion, 
of the Court to allow a party claiming 
rights against its Receiver to bring an 
independént actionagainst him, or to com- 
pel such party to proceedagainst him by 
petition in the action in which he is Re- 
ceiver.” . l 

This is really an application to the Courts 
of British India of the English procedure, 
The following is laid down in ''Kerr on 
Receivers," Seventh Edition, pages 200-201: 
“The proper course for a person to adopt 
who claimsa right paramotnt to that of 
the Receiver, or rather to that of the party 
who obtained the Receiver and is pfejr dic- 
ed by havinga Receiverput in his way, 
istoapply to the Court forleaveto prececd,. 
notwithstanding the possession of the Re- 
ceiver orto comeinand be examined pro 
ileresse suo. The former course is, as a 
rule, preferable The application may 
be máde by motion oron summons with 
noticé andisusuallyframed in the alter- 
native, that the Receiver may pay the 
amount of the claimant’s demerd or that 
the latter may be allowed to prcceed. The 
application must be made in the action in 
which the Receiver was appointed and not 
inafresh action against the person who 
obtained his appointment.” 

Iam of opinion that the procedure there 
laid down is the most suitable one for tlie 
Courts toadopt. By requiring the third 
party to petition im the first instance in 
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the case in which the Receiver has been 
appointed, the Court wil be enabled in 
simple cases, to dispose of the application 
without delay, while in more complicated 
cases, where questions of title arise, leave 
may be granted to the petitioner to ptoceed 
by regular suit 

I accordingly allow the petitioner. to 
amend’ his petition by claiming, in the 
alternative, leave to proceed against the 
Receiver by regular suit; and with that 
amendment Iadmit the petition. 
0RBES Petition admitted, 
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“ BOMBAY HIGH COURT.. 
Civil, EXTRAORDINARY APPLICATION 
; No. 202 OF 1921, 

. September 22, 1922. `. 
Present *—Sit Lallubhai, Shah, Kr., Acting 
Chief Justice, and Mr. Justice Cramp,- 
“ RASUL . MUSA MAFAT-— APPLICANT 

|. ` VEySHS 

': ASMAN MUSA DADI- RESPONDENT 

. M amlatdays! Courts Act (Bom. Act 1 1 of 1906), 
$e 5—Mamlatdar refusing jurisdiction — Collector 
 ryelurning case for decision —Mamlatdar, duty of. 
. Where a Mamlatdar refuses to exercise . 
power vested in him under the Mamlatdars’ 
Courts Act, on the ground that the matter could 
be more suitably dealt with by a Civil Court, 
but he is ordered by the Collector to proceed 
with the suit the only proper course for him 
tofollow is to try thesuit under the Act, and 
to give his decision. The recording of the dc- 
positions of witnesses and re-submitting the papers 
to the Collector without recording a decision is 


altogether irregular. [p. 442, Col. 2; p. 443, col. 1.J- 


Civil Extraordinary Application from 
the-order of the Collector of Panch Mahals. 
Mr. M. H. Mehta, for the Appellant. 
Mr. R. J. Thakor, for the Respondent, 

JAN JUDGMENT. . 

. Shah, Actg. C. J.—This is an application 
under ourextreordina ry jurisdiction to revise 
the order made by the Collector on June 2, 
1921, It is necessary to state the facts 
briefly which have led to the present appli- 
cation. A suit was filed in the Court of 
the Mamiatdar at Godhra under the Mam- 


latdars' Courts Act II of 1906. In that’ 


suit the Mamlaida? made an'order on Sep- 


"INDIAN CASES. 


the - 


[923 


tember 4, 1920, refusing to exercise the 
power vested in him under the Memlat- 
dats’ Courts Act. The Mamlatdar held 
that the matter could be more suitably 
dealt with by a Civil Court, It was open 
to him to makethat order underthe proviso 
to section 5. The plaintiff preferred an 
a:pplicátion to the Collector for the revision 
of that order, and the Collector made an 
order on October 6 (September in the 
original order seems to be a mistake for 
October), 1920 in these terms:—''I think 


"the Mamlatdar should proceed with the 


case from the point at which he left off to 
give his decision, and return the casefor 
necessary action." ; 


- 


man 


This order is not clear in its terms, but, . 


as I understand it, it means that he ordered 
the Mamlatdar to proceed with the suit, 
andthatthecasepaperswere to be retu tned 
to him (the Mamlatdar) for necessary 
action, The Mamlatdar recorded some evi- 


. dence, butthe procedure that wes adopted 


thereafter seems to me to have really ro 
justification fox 1t under the Mamlatda rs’ 
Courts Act. The Mamlaidar re-submitted 
the depositions of the witnesses recorded 
by him, and he wrote back to the Collector 
as follows:—“I have not recorded my 
decision as the orders of the Collecter are 
not clear on the point. If the Collectcr 
decides to pass orders on the case himself, 
the Pleaders may be given an opportt nity 
to argue out evidence.” ‘Thereafter the 


matter seems to have been dealt with as’ 


a departmental matter between the Coi- 
lector’s office and the Mamlaidar’s office: 
and with the details of this departmental 
inaury wearein no way concerned. . But 
after adopting that extraordin: ry procedure, 
on. June 2, 1921, the following order was 
made by the Collector: .“ After bearing 
the parties and on perusal of the papers 


received from tke Mamlatdar, God*xa, tle ` 


the orders passed by tke Mamlatdar." 
The orders passed by the Mamlatdar refer- 


. Collector sees no reason to interfere with > 


red to there, SO far aS we are concerned, . 
can only be the order passed by him in - 


September 1920. l 4 
Ehe; present application ig made by the 


plaintif for setting aside this order of the ` 


Collecter and for proper directions. It is 
a matter of some difficulty to determine 
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under the circumstances as to what we 
should do now. It is quite c'eer to my 
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mind that after the Collector made tbe ` 


order on October 6, 1920, sending back 
the case to the Mamlaidar for his decision 
the only proper course for the Mamlatdar 
to follow was to try the suit under the 
Mamlatdars' Courts Act, and to give his 
decision. That kas not been done until 
now;and we have got tbe order of the 
Collector saying that he sees no reason to 
interfere with the Mamlatdar's order. 
That ordetineffect conflicts with the first 
order made by the Collector on October 6, 
1920, and whether the parties were heard, 
before the order of Juhe2, 1921, was made 
as stated in the order, or whether they 
were not heard as alleged in tke petition, 
ii makes no difference to my mind in tke 
result, The Collector had power to revise 
the order ofthe Mamlatdar under section 
23 of the Act. Hebadmade his order on 
October 6, 1920. The only thing tkat 
could have been done thereafter according 
to Jaw, and should have been done, is 
that the Mamlatdar should Fave tried tke 
case and given his judgment, That not 
having been done, we think that we must 
now direct the Mamlaidar to do that which 
after the first order of the Collector ke was 
- bound to do. All tbat ias been done 
after that  departmentally between tle 
Mamlatdar and the Collector must be simply 
ignored. It is not in accordance with any 
procedure provided under the Mamlatdars’ 
Courts Act, and in my opinion the disposal 
of this simple matter should not have been 
delayed in this manner either in the Mam- 
laidar’s office or before the Collector. It 
is unfortunate that at this distance of time 
in a suit under the Mamlatdars’ Courts 
Act,'we have to direct that the suit of 1920 
should be tried. But that is the proper 
thine under the circttmstances to do in 
order to bring, the present proceedings 
toa termination in accordance with law. 
We, therefore, make the Rule ebsolute 
and direct the Mamlatdar to proceed with 
the suit and to decide it in accordance 
with the provisions of the Mam'atdars' 
Courts Act, Having regard to what bas 
bappetied, we think that the suit should 
be tried de novo, unless the parties. agree 
to accept any evidence already recorded 
before bim as evidence. in the suit, We 
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think that each party should bear its owt 
costs of this applcation. Other ccsts to 
be costs in the suit. 


Crump, J.—In this case the original 
order made by the Mamlatdar on September 
4, 1920, wasa legal order under tke proviso 
to section 5 of the Mamlatdars’ Courts 
Act, II of 1906, and the Collector in exer- 
cise of the powers conferred upon him 
under section 23, clause (2) was entitled to 
callfor the papers, and if he found the order 
to be illegal or improper, he could make 
such order as he thought fit not incons‘s- 
tent with the Act. 

The whole difficulty in this case appa- 
tently arose from the Manner in which 
the Collector’s order under that section 
dated September 6, 1020, is expressed. 
He clearly came to the conclusion tlat 
the Mamlaidar's crder was not a proper 
order, and he, therefore, directed the Mam- 
latdar to proceed with the caseandto pass 
a decision, But, unfortunately, the last 
sentence of his order was expressed in 
stich a manner that the meaning is far 
from clear, and I must say, speaking for 
myself, that I do not exactly understand 
wkat was intended, I am, therefore, not 
surprised that the Mamlatdar resubmitted 
the papers after taking certain evidence 
with a view to getting further directions. 
At that point, all that the Collector lad 
to do was to tell the Mamlaidar what te 
meantandthe only leeal order t1 at he cculd 
make was that tte Mamlatdar stculd pass 
a fresh decision in the case,and tlatI take 
it is what he intended wren ke made his 
order of September 6. 

Yrom that point the case wandered by 
most extraordinary paths for which I find 
no warrant inthe Act orany general rule 
of a judicial procedure. A kind of miscet : 
Janeous correspondence enste ich only 
served to delay this comparatively simple 
matter, and, finally, on June 2, 1021, tke 
Collector passed a further order, stating 
that he saw no reason to interfere with tle 
order passed by the Mamlaidar. But that 
order is clearly one whch the Act does-not 
contemplate, for when the order of Sep- 
tember 6, 1920 had been made by the 
Collector he was pro tanto functus oficio 
and nothing remained to be done, except 
a fresh decision to be passed by the Mam- 
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láldar aftet recording thé evidence offered 
by the parties. 

I must, therefore, agreé thaf we must 
restore the case to the position which ii 
ought legally to have occupied after the 
Cofféctor's first order was made. I, théré- 
fote, conctir im the order proposed. 

W. G, AY Rule made absolute, 


CALCUTTA HIGH COURT. 
SECOND Crvit, APPEAL No. 414 oF 1926. 
^ o.5, ]üne I2, 1922, 
Présént :—Mr. Justice Cuming and 
JM. Justice Panton. 

HAMID ALI—DEFENDANT— APPELLANT 
ae a TWS |. : 
MAHOMED NURERJ J AMA MEAH— 

PLAINTIFF— RESPONDENT. 

Civil Procedure’ Code (Act V of 1908), s. 11 
Res judicata—Swit for arvéars of vent with 
£nterést at stipulatéd vate—Decrée against defendant 
—Subsequent similar swit—Decision in previous 
suit as to interest, whether res judicata. 

A kabulsyat stipulated that arrears of rent should 
bear interest at 75 per cént, per annum. In a 
suit onthe ba is of this Rabuliyat thé landlord ob. 
tained a decree for arrears with interest at the rate 
stipulated. In a subsequent suit for arrears interest 
was claimed at the same rate, and on, behalf of 
thé defendant it was contended that interest at 
so high a rate was contrary to law and should 
befdisaliowed; $c 

Held, that so far as the liability to pay interest 
at the rate stipulated in thé habwliyaf was con- 
cetned the earlier decísion óperatéd as res judicata 
between the parties. [p. 445; Col. 2.] 

Second appeal against the decree’ of 
the Additional District Judge, Noaklali, 
dated the rath November 10910. 

Mr, Nagendra Nath Bose (for Satyendia 

Chandra Mitra), tor the Appellants, | 
Mr. Jitendra Kumar Sen Gupta, for the 
Respondent. |... 

JUDGMENT.—Th:$ appeal arises out of 
a suit for thé recovery, of arrears of rent 
on, the basis of a kabuliyat. This kabul yat 


stipulated that arrears: of rent shotild ` 


bear interest at the rate of 75 per cent, 
per annum and in decreeing tke claim 
both Courts'have enforced this stipulatien, 
The defendant appealeand on his bekali 


" 
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the sole contemtion is that intérest at &ó 
high a rate is contrery to law. . 
It appears that the respondent bas 
twice befofe obtained decrees fcr arréars 
of rent on the basis of this kabuliyat, 
with interest at thé rate stipulated. In 
rjrr the Munsif decreed tke suit in pait, 
but allowed interest at the rate claimed, 
His finding om the subject of interest 
was that the lease is a Rayemi ratyati 
lease and that plaintiff was entitled to the 
rate claimed (vide Exhibit Dy ‘This 
finding had referencé, nó doubt, to the 


 pfovision of sections 178 and 179 of the 


Bengal Tenancy Act. “The plaintiff appeal- 
ed in respect to the part ot his ciáim for 
arrears which had been disallowed, and 
the appeal was decreed on the 25th 
August rgi2 (vide Exhibit E). It is said 
that there was a cross-appéal , bý ‘the 
present appellant on the subjéct of the rate 
of intérest which was dismissed for default. 
However that may be, the Münsif's find) 
ing as to the liability of the presért appel- 
lant to pay interest at 75 për cent, wis 
undisturbed. M 

The present respondent institited a 
second suit for arrears for a subséquent 
period and this suit was decreed in his 
favour on the 2cth March 19:5. The 
judgment is not upon the record but an - 
appeal was preferred against it and from 
the appellate judgment (Exhibit 2) datéd 
the 19th June I916 it can be gathered 
that the question was raised as tó whe- 
ther the earlier decisions on thé subject 
of the liability to interest at the rate 
ciaimed operated as ves judicata, The 
learned Subordinate Judge obsérved in the 
judgment just referred to: “A wrong 
decision in a rent suit about interest does 
not operate as a res judicata in a sub- 
sequent rent-suit, But ifn the present 
case the prévious judgment was not a 
wrong one. It appears from’ thé [dase that 
the jama was permanently fixéd and the 
tenure created by it is heritablé and trans- 
ferable." 

In the present suit the second issue 
was: “Is the plaintiff entitled to interest 
claimed?" The learned Munsif’s finding 
on this issue was to the  efféct {Hat the 
earicr judgments (Éxlibits D and E) 
operated as res judicata '‘<o far as lig. 
bility. to’ pay interest is concerned." Aş 
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regards the rate of interest, he refused to 
intetfere with the contract entered into 
. between the parties. The learned Sub- 
ordinate Judge in appeal seems to have 
been of opinion that the earlier decisions 
were res judicata both as to theliability 
to pay interest in general and as to the 
raté claimed.- But he found in addition 
that the rate claimed was “not penal” 
and that the present appellant was liable 
to pay at that rate. 

For the appellant the main contention 
is that these earlier decisions on .the 
subject of liability to pay interest were 
contrary to law and are not res judicata; 
and that itis still open to him to agitate 
the question of whether on a true con" 
struction of the kabuliyat he is entitled 
to the protection afforded by section 178 
(h) of the Tenancy Act. The general 
question thus raised is not free from 
d‘ficulty, But the particular aspect of it 
with which we ate at present concerned 
appears to be conc'uded by the decision 
‘of this Court in Bishnu Priya Chowdhu- 
rani v. Bhaba Sundari Debya (1), "There 
the question was  whetber a payment 
stipulated for in a kabuliyat was an abwab ; 


It was observed that "the question is | 


whether a particular stipulation contained 
ina particular kabultyat having been held 
‘to be valid as between tke parties, it js 
open to the Court subsequently to try 
the issue, whether that particular stipula- 
tion is yalid or not, and to that question 
we think the answer ought to be in the 
negative.” 

The learned Vakil for the appellant has 
referred to two decisions of this Court, 
Alimunnissa Chowdhurani v. Shama 
Charan Roy (2) and Baij Nath Goenka v. 
Padmanand Singh (3). In the first of 
these Maclean, C; J., expressly refrained 
from laying down the proposition for 
‘which the MEN Vakil for the appel'ant 
contends, namely, that a point of law 
Can. never constitute ves judicata; and the 
judg ment proceeded largely on the ground 
that the "decision which it was sought 
to treat as res judicata was come to om 


. (1) 28C. 3 
iH 32 aus IC .1.].176).9 C. W. 466. 
‘Teas EZ 39 C. 848; 116 C. W. N. 
peri hg tr 
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the authority of a reported decision of 
this Court which a Full Bench Su bse- 
quently overruled. Coxe, J., in the latter 
of these cases, went no further than 
to say tiat a decision that is contrary 
to law may not have the force of a 
ves judicata. 

We are of opinion that in the present 
Case the liability of the appellant to pay 
interest on arrears of rent at the rate 

rovided for in the kabuliyat is res 
Jud udicala between the parties. The ques- 
tion of whether that liab: lity should be 
enforced in respect to any particular 
arrears is open fur decision when it 
arises. Inthe present instance we See no 
reason why it should not be enforced, 
This appeal is consequently dismissed with 
costs, 

WW. C, A. 

Appeal dismissed, 
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LAHORE HIGH COURT. 
First CIVIL APPEAL NO. 2740 OF 1918, 
July r3, 1423. 
Present—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Fforde. 
FAUJDAR KHAN-—DXEFENDAN't— 
APPELLANT 
Uer sus 
ABDUL SAMAD KHAN-—PIAINTIEF— 


RESPONDENT. 

Mortgage—Clog on equity of vedemption —Long 
term— Interest on cost of | mprovements— Uncon- 
scionable bargain. 

In order to determine whether a covenant in a 
mortgage-deed is a clog on redemption or not, 
the transaction must be viewed as a whole. [p. 
446, col. 2.] 

Courts should be very jealous of persons taking 
securities for loans and converting such E cid 
into purchases. [p. 447, col. 1.] 

A mortgagee can never provide at the time of 
making the loan for any event or condition on which 
the equity of redemption shall be discharged 
and the conveyance become absolute, for, neces- 
‘sitous men are not, truly speaking, ‘free men, but to 
answer a present exigency will submit to any 
terms that the crafty may impose upon them. [py 
447, col. 1 J 

A term in a mortgage- -deed postponing redemp- 
tion for a pèriod of 51 years does not per se render 
pur bargain an unconscionable one. [p. 446, coLia.] 
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. Where, however, in the case of a niortgage 
with possession, redemption was postponed for 
a period of 51 years and the mortgagee stipulated 
for the payment of interest on the principal 
sum and it was agreed that the mortgagor would 
not be entitled to credit for the rents and profits 
to be realised by the mortgagee aud the latter was 
empowered to spend as much money as he liked 
on improvements, the mortgagor being liable to 
pay back the money so spent w.th Interest and not 
being entitled to the enhanced income resulting 
from the improvements: 

Held, that the covenants contained in the mort- 
gage-deed were sure to result in making redemption 
very difficult, if not practically impossible, at the 
end of the term fixed for redemption and the Court 
would, therefore, be justified in relieving the mort- 
gagor against the oppressive terms of the contract 
and in granting redemption on reasonable terms 
before the mortgagee could render the equity of 
redemption practically nugatory. [p. 447, col. 2.] 

Vernon v. Bethell, (1762) 2 Eden 113; 28 E. R. 
838 and Samuel v. Jarrah Timber and Wood 
Paving Corporation, (1904) A. (423: 73 D. J: 
Ch. 526; 52 W. R. 673; 90 L. T. 731; 20 T.L. R. 
536; 11 Manson 276, referred to. 


Hirst appeal from the decree of the 
Senior Subordinate Judge, ist Class, Jul 
lundur, dated the 16th July 1918. 

Sheikh Niaz Muhammad and Sheikh 
Umar Bakhsh, for the Appellant. 

Lala Badri Das, R. B., for the Respor.d- 


ent, 

JUDGMENT.— ‘This appeal arises out 
of an action for redemption and the main 
question debated betore us is whether 
the plaintiff should be allowed to redeem 
the property before the expiry of the 
period within which the mortgagors 
were preveated by the contract from 
paying off the mortgage-debt and recover- 
ing the property from the morígagees. 
Mhe facts which are relevant to the question 
are briefly these. On the 261b of August 
1896 the p; aintiff's brother, Abdul Rahman, 
on behalf of himself and as the guardian 
of the plaintiff who was minor at that 
time, mortgaged the land in dispute for 
Rs. 14,000 to Faujdar Khan and his 
three brothers, The mortgage was with 
possession, and it was stipulated between 
the parties that” the. mortgagees would 
recover interest on the principal sum at 
the rate of 7% per cent. per annum and 
that the mortgagors would not be entitled 
ta: ~get credit for the rents and profits 
to be realised by the miorfgagees. The 
.mortgagees were at the same time em- 
powered to spend as much money aş 
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they liked on the improvement of the 
property, and while they were entitled 


to recover interest on the cost of im- 


provements at 6 per cent. per annum, 
they were not liableto account for the 


enhanced income resulting from the 
improvements. Lastly, the mortgagors 
were preciuded from redeeming the 


property within the period of 45 yeats 
commencing from 1902. Iu ‘other words, 
the redemption conld not take place 
before 1947 and even then if the m:rt- 
gegors could pay, not only the principal 
mortgage-money with interest thereon, 
but also the total amount spent onim- 
provements and the interest on that 
amount, . 

Abdul Rehman has since died, ard the 
plaintiff, who is now sui juris, hus 
brought the present action for redemption. 
Tue Trizi Judge has, upon anex.m' nation 
of al the relevant terms of fle transac- 
tion, held that the bargain was an uncon- 
scionable anl oppressive one, and that 
the plaintiff is consequentiy entitled in 
equity to reief aga'nst the onerous terms 
entered into by his brother. We have 
bestowed our careful consideration upon 
ihe arguments advanced by the learned 
Counsel on both sides and are of the opi- 
nion that the conciuson reached by the 
learned Judge is correct. 

There can be no doubt that the mort- 
gagors were prohibited from redeent'ng 
the property for a period of 51 years, 
and that, though this period is excessive, 
the term cannot, per se, render the bargain 
an unconscionable one. “The decided cases 
show that periods restricting redemption 
are much longer in this country than in 
England, and that long terms have some- 
times been upheld. The decision of the 
case before us depends, however, not 
solely upon the long term within which 
redemption was prohibited, but upon the 
question whether that term, taken along 
with other stipulations in the contract, had 
the effect of rendering redemption pro- 
hibitive .ot practically impossible, In 
‘order to determine whether a covenant 
isa clog on redemption or not, the 
transaction must De viewed as a whole.: 

Now, it is beyond dispute that the con- 
tract between the parties conferred upon 
the mortgagees an unlimited power t9 
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make improvements. They could spend’ 


as much Money as they liked, and they 
were entitled also to charge interest on 
the sum expended by them without 
making any - deduction for the value of 
the produce. And when we add to these 
unisual stipulations the fact that the 
intérest was torun for the entire period 
of the mortgage, we cannot but come 
to the conclusion that it was wholly 
within tie power of the morigagees to 
make it impossible for the mortgagors to 
redeem their property. 

- The evidence ‘on the record shows that 
Abdul Rahman, when he entered into the 
transaction, ‘wis oniy 25 years old, and 
that he was heavily involved in debt 
and consequently stood in need of money. 
It is unnecessary to examine the cor- 
rectriess of the .Subord'nite Judge’s 
findng that the plaintiff has not suc 
ceeded in showing that the transaction 
was brought. about by undue influence, 
because we are satisfied that the mort- 
gágees drove a hard bargain and that 
Abdul Rahman. agreed to their terms 
because he wanted money in order to 
pay off his creditors. The observations 
of Lord Henley in Vernon v. Bethel (x) 
which were quoted with approval by Lord 
Macnaghten in Samuel v. ` Jarrah Timber 
and Wood ` Paving Corporation (2) axe 
apposite here; ‘This Court, .as a Court 
of ‘conscience, is very jealous of persons 
taking securities for a loan and con- 
verting such securities into purchases, And, 
therefore, I take it to be an established 
tule that a mortgagee can never provide 
at the time of making the loan for any 
event ot condition’ on which the equity of 
redemption shall be discharged and the 
conveyance become absolute. And there 
is great reason and justicein this rule, for 
necessitous men are not, truly speaking, free 
men, but to answer a présent exigency 
will submit to any terms that the crafty 
may impose upon then,” | 

` It is contended on behalf of the appel- 
lants that the mortgagees have not so 
. far spent a very large sum in making 


e (1762) 2 Eden 113328 E.R; 838. 

2) (1904) A. C. 323; 73 In J. Ch. 526; 52 Wi 
Re 0731 99 L, T. 731; 20 T. Ij. R. 536; 11 Manson 
a76. E 
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improvements, but this contention is, in 
our Opinion, beside the point. The au- 
thority to spend stich amount as they 
may think fit hasundoubtedly been cun- 
ferred upon them, and the fact that they 
have not so far utilised that authority 
to the fullest extent is due to the dispute 
among themselves about the. partition of 
their joint property. It appears that the 
bargain in question has now been allotted 
to tw» of the mortgagees, and if the suit 
for redemption is dismissed they would be 
free to utilise to the fullest extent the 
extremely wide power given to them by 
‘the contract. 

The covenants in tke mortgaged- decd 
referred to above including that post- 
poning redemption for a period of 51 
years would certain’y result in making 
redemption very difficult, if mot practi- 
cally impossible, at the end of tbe term; 
and the Subordinate Judge in the exetc'se 
of his equitable jurisdiction was, tlerefcre, 
justified in relieving tle plaintif against 
the oppressive terms of tbe contract and 
in ‘granting rejemption ‘on reasonab!e 
terms before the mcrtgagees could 
tender the equity of redemption practically 
nugatory. 

With regard to the cost of improve- 
ments the appellants have wholly failcd 
in proving that they expended any sum 
in excess of that allowed by the Subordi« 
nate Judge, The appeal, therefore, fails 
and is dismissed with costs. 

The plaintif has filed cross-objections 
challenging the award of interest on 
the costs of improvements, but consider- 
ing that the amount allowed by tbe 
Subordinate .Judge is. not excessive we 
are not prepared to interfere with the 
conclusion arrived at by him, We 
accordingly reject the cross-objections with 
costs, ; 
a 3 KE, l j : 

LS Appeal dismissed, 
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; CALCUTTA HIGH COURT. 

SECOND CIVIL ÁPPEAL NO, 777 OF 1920. 

May 23, 1922. ' 

Prescnii— justice Sir Asutosh Mookerjee, 
Kr., Chief Justice, and Mr, Just ce Chotzner, 

UMARANNESSA BIBI— PLAINTIFF— 

APPELLANT 
Versus 
JAMIRANNESSA BIBI AND ANOTHER— 

DEFENDANTS— RESPONDENTS, 

Specific Relief Act (I of 1877), ss. 39, 42— 
Document procured by deceit-— Void document.— 
Cancellation, whether necessary—Stit for declara- 
Hon—Consequential relief. 

Where a person is induced to execute a document 
other than what he had undertaken to execute, 
the document is void and need not be cancelled, 
and this principle is not confined to the condition 
of anilliterate person,norisitlimited inits applica- 
tion to deeds; it is equally applicable to other 
written contracts. The essential position is that 
if a grantor or covenantor is deceived or misled 
as to the actual contents of the deed, the deed 
does not bind him. [p. 448, col. 2.] 
` Thoroughgood's Case, (18 2) 2 Co. Rep. gaat p. 
9b; 70 E. R. 408, Foster v. Mackinnon, (1869) 4 
C. P. 704; 38 L. J. C. P. 310; 20 L. T. 887; 17 W. 
R. 1105, Bdwards v. Brown,(1831) 1 C, & f. 307 at 
P. 312; 1 Tyr.182;9 L. J. (0. 8.) Bx. 84; 148 B. R. 
1436; 3 X. & J. 423; 35 R.R. 720 and Swan 
v. North British Australasian Company, (1863) a 
H. & C.175 32 L. J. Rx. 273; 10 Jur. (N. 8.) 102j 


ar W. R. 862; 159 E. R.. 73; 126 R.R 617, relied on. . 


- The question whether it is incumbent upon 
a plaintiff seeking a declaration to ask for conse- 
quéntial relief depends upon the circumstances 
of each case; there may be cases in which declara- 
tion may be sufficient, in which event the 
.plaintiff cannot be compelled to seek a 
consequential relief. [p. 449, col. 1.] 


Second appeal against the decree of the . 


District Judge, Rangpore, dated the 4th 
of December 1919. 
. Mr. Herambo Chandra Guha, 
Appellant. 

Mr, Birendra Kumar Dey, for the Re- 
Spon-cent. 


JUDGMENT.—This is an appeal by the 
plaintiff in a suit for declaration that a 
Conveyance executed by her on the 18th 
february 1916 was void and inoperative. 
The case for the plaint.ff is that it had 
been represented to ber that the docu- 
ment was a deed of mortgage and that 
onthe faith of this representation she 
affixed her signature thereto. She has 
since discovered that the document is in 
reality a conveyance. She further alleges 
that, notwithstanding the execution of the 
documen: and the delivery of the deed to 
the defendant, she is still in possession, 


for the 
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In the Court of first instance, a question 
was raised, whether a suit of this des- 
cription could be regarded as a suit for 
a declaratory decree and whether Rs. Io 
was the proper Court-fee payable on the 
plaint. The Trial Court answered this ques- 
tion in favour of the plaintiff, but om the 
merits dismissed the suit. Upon appeal, 
the District Judge has not considered the 
merits of the case, but has dismissed the 
suit on the ground that the plaint was 
inadequ .tely stamped. We are of opinion 
that this view cannot be supported, 
‘There cin be no room for controversy 
that if the allegation of tbe plaintiff is 
well founded, Lhe document cannot be 
treated in law as her deed, and wes not 
mereiy voidable but void ab initio. ‘This 
view is based on the principle that, where 
a person is induced to execute a document 
other than what he had undertaken to 
execute, the document is void and need 
not be cancelled. Illustrations of this 
principle will be found in TAoroughgooa's 
case (1) and Foster y, Mackinnon (2). In 
Thoroughgcod’s case (x) it was held 
that if an illiterate man have à deed 
falsely read over to himand he then scajs 
and delivers the patchment, that parch- 
ment is nevertheless not his deed. In 
Foster v. Mackinnon (2), Byles, J., pointed 


‘out that this doctrine was not confined 


to the condition of an _ illiterate 
grantor and that it made no difference . 
whether the grantors were lettered or 
unlettered. The essential position is 
that if a grantor or covenantor be 
deceived or misled as to the actual con- 
tents of the deed, the deed does not bind 
him Edwards v. Brown (3), Swan v. North 
British — Aumralasian Company (4) 
In Foster v. Mackinnon (2) it was further 
pointed out that this principle is not 
limited in its application tO deeds, but 
that the doctriné is equally applicable 
io other written contracts. In tha case, 
a person hai been induced to put Lis 
name upon the back of a Billo Exchange 


bv the fraudulent 1epresentetion of t.e 


(1) (1582) 2 Co. Rep. ga at p. ob; 76 E. R. 408. 

(2) (1869) 4 C. P. 704;3 L. J.C. P. 310; 20 
L. T. 887; 17 W. R. 1105. 

(3) (831) x C. & J. 307 at p. 312; x Tyr. 182; 9 
L. j.(0.5.) Ex. 84; 148 E. R. 1436; 3 Y & J.423; 


35 &. R. 720. < ; 
* (4) (1863) 2 H. & C. 175; 32 L. J. Hx. 273 10 


Jur. (N. 8.) 102; 13 W. R., 862; 159 B. R. 733 126 
R, R, 617 
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acceptor that ke was signi ng a guarantee. 
It was ruled that such a signature was 
not operative in law. ‘lhe defendant 


never intended to sign that contract or, 


any such.contract. He never intended to 


put his name to any instrument that tuen. 


was or thereafter might become negotiable. 
He was deceived not merely as to the 
legal effect but also as to the actual con- 
tents of the instrument, This principle 
has been repeatedly recognised and 
applied, Banku Behari Shaha v.  Krishio 
Gobindo Joardar (5), Chooramani Dasi v. 
Batdya Nath Naik (6), Sanni Bibi v. 
Siddik Hossain (7). 


On behalf of the respondent it has been 
urged, however, that if this be treated as. 


a suit for a declaratory decree the plaint- 
if is bound to ask for consequential 
relief under the proviso to section 42 of the 
Specific Relief Act, and that if she asks 
for, such consequential relief she is bound 
io pay Court-fees ad valorem on the plaint. 
There is no foundation for this con- 
tention. It wes pointed out in Aisa 
Siddika v. Bidhu Sekhar’ 


it is incumbent u pon the plaintiff to ask 
for consequential relief, must depend upon 
the circumstances of each case. It is 
plain tkat there may be cases in which a 
declaration may be sufficient for his pro- 
tection^ In such an.event, the plaintiff 
cannot be compelled to seek e consequen- 
tial relief. In tne present cese, the plaint- 
if alleges that sne is still in possession of 
the property and all that she requires at 
the present moment is a declaration that 
the deed which is in the hands of the 
defendant is not her deed. We are of 
opinion accordingly that the Court-fees 
payable on -tne. plaint is sufficient and 
that the appeal should. have been con- 
sidered on the merits. 

Toe result is that this appeal i is allowed, 


the decree of the Court.of Appeal below 


sel aside and the case reminded tor 


decision of the apps] on the merits. The 


3 


(5) 30 C. 433. 
i 32 C. 473. 
7) 49 Tad. Cis. 75; 29 C. L. J. 55; 23; €. w. 


Gr n Ind. Cas. 633; I7 C: L. J. 30. 
. (9) 20 1nd. Cas. 322; 17 C, I. ] 5458. 
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Banerjee 18), 
Bakiawar Singh v. Bhuban Singh (gj. 
that the answer to the question whether, 
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anaa is entitled to the costs of the 
appeal. . 

We direct uade section 13 of the Court- 
Fees Act that. the Courtfee paid upon 
the Memorancum of Appeal tothis Court 
be returned to the appeilant. 

Wz. C. A. Appeal allowed ; 
: Case remanded. 


RANGOON HIGH COURT. 
SECOND Civi, APPEAL NO 351 OF I022. 
February 15, 1923. 
M — Present;—Mr. Justice Pratt. 
RMAUNG HLAING AND OTHERS 
PLAINTIFFS—APPELLANTS 
versus 

| MAUNG CHIT SU AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 3 5—M origage— 
Entry in Revenue Register, whether 
relevanti —Presumption— Appeal, second— Find- 
ing of fact, opposed to weight of evidence—Docu- 
mentary evidence ignored— Interference by High 
Court. 

Where the question lin dispute is whether a 
certain alienaton took place or not, an entry 
in the Revenue Register relating to the alien- 
ation is a relevant fact under section 35 of the 
Evidence Act. Where an entry in the Revenue 
Register shows that the parties made 
a report of an alienation having taken place, 
the entry does. not prove the alienation or the 
ownership of the alienor at the time when the 
report was made, but it creates a presumption 
that a report of the alienation in, the terms re- 
corded was made by the parties. [p. 450, col, 1.] 

A finding of fact whichis opposed tò the weight 
of the oral evidence and is arrived at by ignoring 
a relevant piece of documentary evidence or 
failing to realise its probative value is a perverse 
finding and is liable to be set aside in second 
appeal. [p. 450, col. 1 .] 

Second appeal against the judgment 
and decree of the [istrict Court, Magwe, 
passed in Civil Appeal No. 4o of 10921, 
confirming: those of’ the Sub-Divisional 
Court, Magwe, passed in Civil Suit. No, 48 
of 1921 

Mr Maung Su, for the Appellants, . 

Mr, Dutt, for the Respondents. 

. JUDGMENT.—In, Civil Regular Suit 
No. zx of 1921 plaintiffs sued -Maung 
Chit Su and Ma Saw in: the Sub- 
Divisional Court, Megwe, for reden ption 
of a piece of land for Rs. 323; The 
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suit .was dismissed as’ the’ mortgage 
having been;,enected by an  unregis- 
téred document '|was incapables of proof. 
Plaintifis, therefore, in SuitNo 48 of 1921 
of the same Court, sued for possession of 
the land offering to paythe consideration 
for the pseu do-mortgage S. 

The suit was dismissed in the Triai Court 
and the decree confirmedi on appeal by the 
District Court Both Courts have found 
a paintifs have not established their 
title. 

Ordinarily, it is not (permissible on 
second appeal to go behind concurrent find- 
ings of fact, but in the present instance 
not.only are the findings perverse in the 
Sense thatthey are opposed to the weight 
of the oral evidence, but this is due to the 
fact that the Trial Court wholly ignored 
the entry in Revenue Register No. VU, 
whilst the first Appellate Court entirely 
failed to realise its probative value The 
failure of the Trial Court to consider ithe 
vane of this entry is presumably due 
tothefactthat it wasan exhibit inthe pre- 
vious proceedings, and that, although the 
whole. of the evidence in that suit was 
by consent treated as evidence in the suit 
under: áppeal,this particular exhibit was 
not transferred to the trial record of 
Suit No. 48 ‘as it should have been; 
Neither Court appears to have appre- 
ciated the extent to which the maps cor- 
robotate the oral evidence The learned 
Distriçi Judge has overlooked the jadi 
that under section 35 of the Evidence Act, 
the eniry ın Register No, VII was a re- 
levant yact. 

` In the Register the Revenue Surveyor 
has recorded the report by Maung Hnaung, 
deceased-father of paintiffs (and through 
whom they caim their title), and Maung 
ChitSu, defendant, on theznd August 1915, 
of an alienation by way of usufructuary 
, mortgage of thelandin dispute by Maung 
Hnaung in favour of Maung Chit Su for 
Rs. 323. 


Thts entry does not prove the alienation - 


or the ownership of Maung Hnaung ai the 
time it was made, -but s does create 
a presumption that a ae of the alen- 
ation in the terms recorded was ‘made by 
Maung Hnaung and Maung Chit Su. 

: The mere denial by Maung Chit Su is 
iisu ficient under, the circumstances to te~ 


a 
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but this presumption Plaintitts' case was 
that the land belonged to their father, 
Maung Hnaung, that it was mortgaged 
by him to Maung Paw and -Ma Ve, was 
redeemed by him in 1915, and possession : 
transferred by a transaction intended to be 
a usufructuary mortgage (though it has 
been found to be legally invalid gua mort- 
gage) to the defendants for Rs. 323.- 

To my mind the entry in Revenue Re- 
gister No. VII, taken with the Land Re: 
cords maps of which copies are filed, and 
the oral evidence, prove their allegation 
up to the hilt, and Ihave no doubt that 
hadthe lowerCourts attached the correct. 
probative value to the entry in the Regis- 
ter and the maps they would have come 
to the same conclusion. ae 

The map for 1899-1000 shows: Maung. 
Hnaung as owner and Maung Pwa dnd 
Maung Tha Nu as mortgagees. Similarly, the 
map for1g07-08. In 1916-17, Maung Hnaung. 
is ‘shown as owner and Maung Chit Su and 
his wife, Ma Saw, as mortgagees. There was 
abundant oral evidence of the’ ownership 
of Maung Hnaung and the fact that it 
came to him by way of inheritance, 

There was the evidence of Ma Ye and her 
son, Maung So, to prove that the land was 
mortgaged to Ma Ye and her Husband, 
that they were in possession for ten years 
till the redemption by Maung nang 
at a date which they putat nine or | 
ten years ago Their evidence, .therefáre, 
proves the correctness of the entries in ihe 
maps. = Ma 

‘There was ample eviderice that Maung 
Hnaung made over possession to the de- 
fendants for Rs.323 by a transaction which | 
was regarded by everybody concêmied 
asa usufructuary mrotgage. "^, 77-7 
“This evidence comprises the map” for 
191637 and the correctness of the ‘entry. 
in Register No. VII. `` A eu er 

-The evidence forthe deferice is entirely. 
insufücient to rebut the cumulative 
effect“ of the evidence forthe ypláintiffrs 
and, in view of the evidente" of Ma Ye 
and her son, there can be no question of 
twelve years adverse possession. Plaint- 
ifs have established iheir title to the 
land. | a 

I set aside the findings snd. decrees of 
the Courts below and grant plaintiffs ‘a 
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‘decree for possession on payment of 
Rs. 323 with costs throughout. 
ti Z E. g NS 


o. 


Appeal allowed. 
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.. NAGPUR JUDICIAL COMMISSIONER’S 
1 . COURT. 

, SRECONDÜIVIH, APPEAL No. 201 oF 1922. 
September r9, 1923. 

Present; —Mr. Kotval, A. J. C. 

^ MOHAMMAD RAZZAK AND OTHERS— 

^o^ 0 , DEFENDANTS—APPELLANTS 

oom versus 

"AMRUT *RAO—PLAINTIFF—RESPONDEN®. 

Vendor “and purchaser—Covenant to recoup 

"loss. of vendee in case of  evtctton—Damages, 
measure of. < 

. . If a vendor undertakes to be responsible to 
the vendee “in case the vendor or his heir or 
anybody else makes a claim of any kind to the 
"property sold," and the vendee is evicted from 
a part of the land purchased by him, the 
damage awardable to the vendee must be de- 
‘termined according to what may be deemed to 
have been the intention of the contract between 
-Xhe p es, 

- . If the purchase was induced by an expectation of 
a tise in prices and was made with a view to resell 
‘the property at a profit, the liability for value 
‘on the date of eviction might be deemed to have 
been contemplated, otherwise the value at the 
time of sale (i. ¢., the part of consideration 
corresponding to the land of which the vendee is 
deprived) is the measure of damages and not the 
value at the time of eviction. 

Appealagainst the decree of the District 
Judge, Chhindwara, ‘dated 8th February 
1922. l 

Mr. C. B. Parakh, for the Appellants. 

- Mr. M. B. Niyogi, for the Respondent. 

JUDGMENT.—It is first  contended 
that the evidence adduced by both s:des 
as to the value of the-field in dispute having 
been considered unreliable no more should 
have been‘alluwed to tne plaintifias damages 
than what is -admitted by the defendants 
to bethe value ofthe field. Thiscontention 

cannot prevail, [aereis material on tle 
‘record, namely, the statements of D. W. 
No. I and D. W.-No. 2, referred to by the 
lower ‘Appellate-Cuurt on which a finding 
as to the value of the field cen he legally 
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objection. 
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based and if the damages are to be assessed 
accord ng to the value in 1918 tne lower 
Appellate Court's finding is not open to 

The question, however, is whether tne 
Measure of damaces is the value of the 
field in 1918 when tne pleintiff wes dis- 
possessed, or the value in i9xi when tue 
sale in h's favour took plece. ‘Lhe plaint- 
iff claims damages under a condition in 
the sale-deed by wnich the defendants- 
vendors undertook tə be ‘ responsible in 
case the vendors or their heirs or anybody 
else made a claim `f any kind to the prop- 
erty sold," No Indian euthority is cited 
by either side and, as stated in Mayne's 
Treatise on Damages, oth Edition, page 
21r, there is little authority on this point 
in England. The point has been frequent- 
ly.discussed in America, as appears from 
Sedwick >n Dameges, gth' Edition, Vol. 
II, Chepter 42. The .rule generally 
followed in America is, that: the value 
at the time of conveyence is the 
measure of demages and not the .valüe 
at the time of eviction. It seems to me 
that the damages must be determined 
according to what may be deemed t» lieve 
been the intention oi the contract between 
the pērties, Id) not think that the parties 
to this case intended by the condition' 
in the sale-deed referred to above that, 


whatever might be the value at any future 


period, the vendors would be liable: there- 
for in case of eviction, All that tte 
patties may be said to have contemplated 
is that the pert of the consideration cor 
respond ng to tnc value .of the land. of 
wu:ch tie vendee wes deprived should 
be returned. This is not a ccse where 


“the purci.ase is induced by an expectation 


of a risein prices and is made witha view- 
to re-sell ata profitin which cese liability 
for the increase in value might be deemed 
to be contemplated. If the measure of 
damages were, ina case like tke present, 
the value of the property at-the time of 
eviction tle vendur,. however innocent, 
might be mined. In my opinon the 
damages in this case should be mer sured 
by the value of the - 12.34 acres at the 
time of the sale. I, therefore, set zside 
the decree of the lower Appellate Court 
and remand tke case to. hat Court for, 
a fresh decision as egards the: damages 


q 


452 
` BISHUN CHAND v. ABHOYEOMAR CHAND, 


-with advertance, to tke remarks - made 
Above. Costs of this appeal will be borne 
by the parties as incurred. Costs in the 
lower Courts will be paid as the lowerfap- 
peltate. Court will direct. tet 

S. D, (Case remanded, 


PATNA HIGH ‘COURTS 
APPEAL FROM ORIGINAL ORDER NO. 172 
OF 1922. 
AÁu»ust 9, 1923. 
P1323 :— Ja stice Sir Joba. Bücknill, 3KT., 
and Mr. Justice Foster. 
J. -BISEUN CRAND —D&gcREE-HOLDER— 
PAartTfONER—APPELLANT 


2 UeFsus ` 

ABHOYKOMAR CaAND-—JubGMENT- 
DEBTOR— RESPONDENT. 

Limitation. Act (IX of 1908), Sch. I, Arts. x81, 
182— Execution of dscree—M ortgage-decree, con- 
struction of—M origage and money-decree combined 
—M oney-decree, enforcement of — Limitation. , 
"4A decreein a mortgage-suit provided that the 
mortgagors shall pay the entire decretal amount 
withiu six months, and that.the plaintiff would 
get a certain sum out of the decretal amount 
from A, which was in his hands as surplus sale- 
proceeds of another. property which had also 
formed part of the mortgage security. It was 
further provided that,in the event of the non- 
realisation of the decretal amouut, the mortgaged 
property would be sold. The decree-holder exe- 
cuted the decree against the mortgaged property, 
aud. within three years from the date of his last 
application but more than three yeats after the 
date of the decree, applied for execution against 


aa, (1) that the decree was one decree for 
the whole of the mortgage-money and the portion 
of the decree making A liable for a certain amount 
was not a "several decree" within the meaning 
of clause (r) of Art. 182 of Schelule I to the 
Limitation Act; [p. 455. cols. r & 2] 
2) that, therefore, the application for execu- 
tion against A was within, limitation. 
{Rain Brichh Ral v. Dio Tewari, 65 Tad. Cas. 
33: A. c5» t9 A, L. f. 992: (192:) A. I. R. 


353; 444. £ 

(A.) 388, relied on. l 

{Ranzshvar Singh Bahadur v. Honishwir 
Singh, 59 Ind. Cas. 035; 49 M. L. J 


por P. L. D.73t 19 A. L. J. 25; (r921) M. W. N. 
21; 19 A. L. J. 26; 33 C. L. J. 105; 25 C. W. N. 
337; 6 © D. J..132; 13 L.W, 546; 23 Bom, Le 


INDIAN,CASES; ; 


(17923 
R. 721;30 M. L. T. 189; 481. A. 17 (P.C; cu 
Behary v. Shib Naik Dwt,20 C. 241; ro Ind. 


Dec. (N. 5.) 163, referred to. 
Es Wise v. Rajnarain Chucherbully, 19 W. Ri 20, 
distinguished. ; 

Appeal from an order of the Subordinate 


. Judee, Shahabad, dated the r3th May 1922. 


Mr. S. N. Bose, fot the Appellant, 
Messrs. L. N. Singh and Raghunandan 
Prasad, for the Respondent. 


JUDGMENT. < 
” Foster J.—The appellant holds a mort- 
ge ge-decree for Rs. 35,990-Io-o. Part of 
this sum has been realized by sale of Masisa 
Balbhadarapur  Darinat, and. re is now 
making a second application for exécution 
for realization of Rs. 715-3-6 from one 
of the judgment-debtors, Abhoy, Kumar 
Chand, on tne besis of tne terms of the 
same decree, The date of tne final decree, 
waich was passed on appeal in the Privy 
Council, was the 23rd November. 1918. 
Toe first application, namely, that for the 
sale of Balbhadarapur Darihat wes made 


-on tle 14th December 1918, and the execu- 


tion proceeded through tne stages of sale 
proclamation, sale and delivery of poss- 
essin im the course of the.period r4th 
December. 1918 to the rst December 1igr9. 
Tae present application-for execution in 
respect of the minor relief granted in 
the mortgage-decree, namely, for realiza- 
tion of Rs. 715-3-6 from Abhoy Kumar, 
has been found by the Subordinate Judge 
of Shahabad t» be barred by limitation. 
Tne first reason given for this decision 
by the learned Subordinate Judge is, that 
tne present applicetion was filed .more 
then three years after the date of the decree 
in the Privy Council; and that the previous 
applcation for execution, which did not 
include any relief sought against Abhoy 
Kumar, could not be counted as the start- 
inj point of limitation, Tne second reason 
given by the learned Subordinate Judge 
is one waich may be dism.ssed from further 
consideration. he finds that the ;pre- 
sent application for execution was filed 
more than tarce. years after the previons 
app'icati»n for execution, but he has over- 
looked the fact tnat within the.tnree years 


period, in the year 1919, the decree-holder |: 


applied for and obtained in accordance 
with law sevetal steps-in-aid of execution 


P 
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of the decree, following upon the same 
‘application. 

The decree-holder has appeeled, and 
the question is whether the first reason 
given by the learned Subordinate Judge 
is a valid reason for holding that the exe- 
cution is barred. It would appear that 
the Subordinate Judge regarded the whole 
decree as in form one but in realty two 
decrees, namely, a mortgag e-decree against 
the defendants in respect of the mort- 
gaged property Darikat anda money-decree 
for Rs. 715-3-6 against Abhoy Kumar, 
and he considered that these two decrees 
,were several and independent, though 
included  inone document, Presumably, 
it was his opinion that time commenced 
toruninrespect of the money-decree from 
the date of the decree independently 
of the limitation accruing against tle 
mortgage-decree. In other words, tke 
part of tne decree which re treats 
as a mMoney-decree being immediately 
executable would become barred under 
Art, 182 of the Indian Limitation Act 
when three years had passed since the 
date of the decree if no intermediate ap- 
plication for a step-in-aid of execution of 
this part of the decree had been made 
in the fnerim. 


Theterms of the decreeareasfollows =~ 
“The defendants will pay tke entire 
decretal money within six montis. In 
case of non-payment of the same tke mort- 
gaged property subject to the lien of Ram 
Ratan Sao under the mortgage e-bund dated 
‘the 5th July 1889 will be sold. No person 
of the defendants is liable under the decree 
eccesso. Loe plaintiff will eet 
Rs. 715-3-6 from Abboy Kumar gut of the 
money of Darihat ......The sum of 
Rs. 39,907-0-0 decretal money including 
interest and future interest per month 
‘up to the date of realization and ccsts 
of this suit with interest thereon at tle 
rate of...... per cent, from this date 
to the date of realization be paid by tle 
‘defendants to the plaintiffs. In case sf 
non-payment of the entire decree money 
within the period of six months tbe mort- 
gaged property willbesold at auction." 
There are one or two remarks to be 
made about this decree. The mortgsged 
property referred to is admittedly ad 
` aa ng ae rt Eon, wd 
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bhadrapur Darihat. The Privy Council 
decision is reported as Tarini Charan Sar kar 

. v. Bishun Chand (1) where this village is 
described by its Touji number 7062. We 
are informed and there is no contradic- 
tion on the ctLer side, the facts being borne 
“tut by the Privy Council paper-bóok put 
with consent of parties before us tlat the 
mortgage was in respect of two properties 
which may be described as Darihat and 
Shiupur, In tke course of tre plaint tle 
plaintiff stated tlat Shiupur had been 
sold for arrears of revenue and was not 
available for realization of his mortgage. 
So he only sought relief by sale of Darihat. 
But in consequence of some points raised 
by those interested in Darilat it wes fcund 
that the defendant, AbLoy Kumar, (who 
happened to be also one of tre perscns in- 
terestedin Daril at), had received Rs.715-3-9 
out.of tke sale proceeds of Sh upur; 
and so the décree was passed against him 
Jor this amount, ke having a mortgage 
over Spiupur wbich wes subsecuent in 
date to that of tre plaintiff. The reference 
‘to Datikat intl edecieeintr/s connecten 
is an obvious mistake, and {cr “Darsi” 
should be read "Shiupu." It is to Le 
ncted trat tLe terms of tre decree make 
the mortgage money payable by “tke de 
fendants” to the plaintif, It appears 
from theiecords to wien I raveiefeined 
that, pendente Ute, Dariret was sold fer 

arrears of revenue, and purclased by tle 
real owner. Thus, it came about thet 
the mortgage remained enforceable against 
Darilat. | 

Tte questicn is whether tle leorned 
Subordinate Judge's cpincn as to tte 
nature 5f tle decree against Abt cy Kumer 
is correct, and wl etler tle decree-Lclder 
is barred by Imitation from reelzetcn 
of tle sum cf Rs. 715-3-6 friem AD] Cy 
Kumer, ; 

Tle first pont teken Ly Mr, Brie «mn 
behalf of tle appellant is that tle relcf 
granted against Abbcy Kumar wes contir- 
gent, and that le could te prcceedcd 
against only if and wlenilesale of tle 
mortgaged property Darilat fed {ajled 


(2) 44 Ind. Cás..304; :27 €. L. J. 303; 23 M. 
L. I. 1471 7 L. W. 315; 34 M. L4]; 361; 4 È. L; 
W. 249; 16 A. L. J. 251; 22. C. 

: 7 Pia : W. N. 50 5. 
(1915 M. WIN, 295; 20 Ecm. I. R. 55312. C) 
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argument is that wien a .decree 
,OXecutable at its date, clause (1) of Art. 
.182 ‘is.inapplicable- and, therefore, time 
. does not'run from the date of the «decree; 
and; if nione cf. the other clauses of Art. 
182 -is, in tre circumstances, applicable, 
the general Art, 181 would apply, 
Rameshvar Singh Bahadur v. Homeshwar 
(2; from , which proposition 
3 uld, result thet. time rən from 
„the date when the sale cf Darihat failed 
io meet- the decrete] dues. | 
. Now, the plain and grammatical mec ning 
` of tnis part of.the decree : ppears to me 
to be tnat,an immediate liability to pay 
Rs. 715-3-0 is fixed. upon Abhoy Kumar. 
There is.no reservation, and toere appeers 
“to be no.ambiguity. Mr. Bose hes urged 
that the- relief against Darihat: and the 
relief against Abhoy Kumar would overlap 
‘if the latter wes not contingent. But 
it is clear that if. Rs. 715-3-6 had been 
at once rezllzed from Abhoy Kumar, the 
-mortgage-debt- would be pro tanto reduced. 
his is the only reasonable construction 
eof, the-deeree taker as a whole. Apart 
from the incongruity of Mr. Bcse's inter. 
.pretetion of the decree, there are facts 
which. show that it is unsustainable. In 
- the first trialofthecasethenatureof Abhoy 
Kumar's liability was questioned, but not 
‘again... At. thet time he urged that his 


liability snould be made contingent on 


n n- realisation. of tne decretal dues from 
the Darihat property, but his prayer was 
rejected. The case lasted through appeals 
for the 2bnormal period of eleven years 
as. noted by theit Lordships of tne Privy 
Cotncil but, so far as we are informed, 
this ma ter.of Abnoy Kumar’s liability 
was never again brought into discussion. 
This confirms my conclusion that the 
decree-holder in his decree obtained a 
right of immediate execution against 
 Abhoy, Kumar. 

It would be as well to consider at this 
point. whether the latter part of Explana- 
tion 1 of Art. 182 of the Limitation 
Act has any, application to the present 


(2) 49 Ind. Cas; 636; 40 M. L. J. 1) x P. L. 
T. 731;.19 A. L.-]. 26; (1921) M.-W. N. 21; 19 Ax 
In J. 26;:33 C. L. J.109; 25 C.W., N. 337; 6 Pi 
L.][.r32133 L. W. :546; 23" Bom. ki Ri . 727; 


- 
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(t3, satisfy. the decree. Tre gist of ttep. 
is uc 


.from ore pro tanto 


L 923 
controversy: In mv cpinion it has not, 
Abhoy Krmar’s liability on the terms 
of the decree is not several; forif he could 


“not pay the property Darihat would not 


be relieved -to the extent of the burden 
of his apportioned dues. According to 
the terms of the decree; as I undérstand 
it, had the total mortgage dues been realised 
by the sale of Darihat, a ‘deduction of 
Rs. 715-3:6 on the ground that that was 
Abhoy Kumar's share would not Have 
been a necessary consequence. 


. f Ianticipate at this point the conclusions 


at which I shall arrive in considering Mr. 
Bose's next argument, and hold that, so 
faras the sum of Rs 715-3 6 was concerned, 
the owners of Darihat (to the extent of 
that property) and Abhoy Krmar were 
jointly judgment-debtors in other wo ds, 
the decree-ho!der could at his option 1eclise 
from one or the other, and ealisations 
would redvce the 
liability of the oth: r. B 
T So I proceed at once to Mr, Bose's second 
argument, His argrment, put briefly, is 
that here we have a  mortgege-deciee, 
showing the mortgage dues and tt e sources 
opened by the decree for their realization. 
The original secvrities crscttces of realiza- 
tion wer. Mauzas Darihet end Stiv pwr. 
The. property Mauza Shiupv was lost 
by sale under Act XI of 1859. (The Bengal 
Revenve Sale Act), but the surplus sale 
proceeds were available under precept of 
the Civil Covrt to creditors rnder the 
provisions of section 31 of the Act: Such 
substitution of the secvrity fo a mort- 
gage is met with in cases of partition, ex- 
change and sale, an instance. apposite to 
the circumstances of this case is.to be found 
in Gosto Behary y. Shib Nath Dut (3). 
The surplus sale proceeds of Rs 715-3-6 
took the place of.the mortgaged property 
Shiupur end by equitable conversion be- 
came aveilable as security. an 

Now, if this construction of the decree 
is correct, the mortgegee was given as 
decree-holder the right to realize the mort- 
gage dues from certain properties affected 
by the mortgage -lien From the frst 
there was Darihat available esa sctice 
of realization; but the other security, Shiu- 
pur, had. been greatly impaired, and in 


(3) a0 Çi a41] 10 Indi Deci (N: 8.) 163i 
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its place stood Rs. 713-3-6 in the hands 
of the Collector; subsequently, in the hands 
.of.. Abhoy Kumar. Against the latter 
, property the remedy was immediately exe- 
cutable, but against Darihat execution was 
' delayed by.the six months’ period of grace. 
I do not admit that there is any importance 
in this distinction, which only affects the 
method of ealization: I have only men- 
tioned it.because of the arguments of 
the learned Vakil for the respondents which 
lay stress on the fact that the decree 
involves two separate remedies, one as 


upon a mortgage-decree and the other, 


ag upon a money-decree. It appears to 
me, that the main relief, the realization 
of the mortgage dues, being the one 
governing note. of the decree, makes the 
“two sources of realization interdependent. 
This is the reason. why a mortgagee is 
. entitled to proceed against one of his se- 
curities ata time, if he thinks it to be sufi- 
. cient for realization. It is' unnecessaty 
to quote authorities to support this, when 
the terms of O. XXXIV, r. 5 (2) of theCode 
clearly show the procedure recognised by 
"law. ^ 
.. The unity of the decree, therefore, con 
sists in the fact that the sum of '"mort- 
gage-money" and the sources of realiza- 
_ tion are indicated, these sources are inter- 
. dependent because both arise out of the 
: mortgage and because the mortgagee decree- 
holder has the option to follow one or the 
' other in execution. Mr. Bose at the last 
‘moment discovered a case which I con- 
sider supports his case to a very consider- 
‘able extent, Ram Brichh Rai v. Deo 
Tewari (4). There, as here, a unit of mort- 
` gage-money was declared due, and the 


‘sources of realization were partly as. 


‘in a mortgage-decree, and partly as in a 
simple Money-decree. The decree-holder first 
. executed the decree sofarasitwas a decree 
: for sale, and later applied for execution 
of the simple money-decree; the Court 
' held that this “was really one decree for 
the . whole of the mortgage-money,” a 
< phrase which appears to me to sum up 
the whole case, so far as the question of 
limitation is concetned. Another reason 
why this judgment of the Allahabad 


(4) 65 Ind. Cas. 358; 44 A. 166; 19 Ae lu Ji 
9624; (59492) As X, Re (A) 388 — -— .) 


CASES; 484 


Court is apposite is that Mr. Ra; hunandan 


-Prasad on behalf of the respondents 


has adopted exactly the same arguments 
here.as were discussed and refut d in 
that judgment, In fact, Mr. Raghunandan 
Prasad has quoted the seme decision which 
there was distinguished «nd which :ppears 
tome to be equally distinguishable in 
this case. He also quoted Wise v. Raj- 
haran — Chucher-buity (5). Such cases 
as these appear to me to propound a rule 
exactly in agreement with the rule to. he 
found in the second part of Explanation 
I of Art. . 182, which, as I have already 
remarked, can apply only toa decree which 
comprises. two or more "several" decrees, 
. In my opinion the appeal shculd Le allow- 
ed. The judgment and decree eppealed 
against should be set aside, and the ot- 
jection of the judgment-debtors-respondents 
should be dismissed. Costs of both Co: rts 
to the decree-holder-z ppellc nt. 
Bucknill, J.—1 agree, a 
Z. K. Appeal allowed, 
‘al xg W. R. so. < 
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, APPEALS FROM APPELLATE ORDERS NOS, 323 


AND 334 OF 1921, 
December 18, 1922. 
Present Justice Sit N. R. Chatterjea, KY., 
and Mr. Justice Cuming. 
RAJENDRA LAL SAHA—DECREE- 
HOLDER—APPELLANT 
YENSUS MP 
ABDUL KARIM AND oTHERS— 
J UDGMENT-DEBTORS— RESPONDENTS, 
Limitation Act (IK of 1908), Sch. I, Ari. 182 


` (5) Execulion of decree— Application for time to 


cite witnesses, whether step-in-aid of execution. 

Whether an application is or is not an applica- 
tion to take a step-in-aid of execution within the 
meaning of clause (5) of Art. 182 of Schedule Ito 
the Limitation Act must depend upon the circum- 
stances of each case. [p. 457, col. 2.] 

Where objections have been filed by a judgment- 
debtor to an execution, an application by the 
decree-holder for time to file a written statement 


- and to cite witnesses after obtaining a copy of the 
-objectious, not followed by the filing of a wtitten 


Statement and the citing of witnesses, .doeg not 
amount to an applicaton to take a atep-in-aid 


“of execution with n the meaning of Arti 184 (5) of 
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Schedule I to the Limitation Act so as to afford a 
fresh start of limitation. [p. 457, col. 2; p. 458, col. 


“Case-law discussed. 

Appeals against the orders of the District 
Judge, Mymensingh, dated the 30th July 
1921, affirming those of the Subordinate 
Judge, Third. Court, Mymensingh; dated 
the 21st February 1921. 

Babus Dwarka Nath, Chuckerbutty and 

Gopal Chandra. Das, for tne- Appellant, ` 
.. Sir B. C. Mitter ane Babu Rasngati Sircar, 
fot the Respondents. 


JUDGMENT —Iheseappealsarise out of | 


proceedings in execution of decrees. 

The decrees were obtained on the 22nd 
May 1908 and the 13th June 1908 res 
pectively. It isunnecessary to refer to the 
previous execution proceedings. The last 
execution proceedings were started on the 
27th November 1916. On the 17th Aptil 
1917 the judgment-debtor put in claims 
which were registered under section 47, 
Civil. Procedure .Code. On the next date 
of hearing (28th April x917), the décree- 
holder put in a petition to the following 
effect: —‘‘Judgment-debtor No. 3 having 
taised objection to the attachment, it is 
necessary to file written statement and cite 
witnesses after obtaining copy of the cb- 
jection. It is accordingly prayed tlat a 
month's tim» may be granted to me the 
decree-holder for adducing evidence against 
'the objéctions of jucgment-debtor No. 3. 
The case was adjourned to 26th Mey 1917 
along with thse miscellaneous cases (the 
‘cases under section 47). On the 26th May 
1917 lit was again adjourned to -23rd June 
1917 and again on tnat day io 25th June 
I917. On the 25th June 1917 the follow- 
ing order was passed :—'' The decree-bolder’s 
Pleader stated that he will not prosecute 
this case any further, The execution 
case. is dismissed for non-prosectitoin. "' 
"Tbe. miscellaneous cases were dismissed 
the next day (26th June 1:917). 

The present application was made on 
‘the 26t} April 1920 end is prima facie 
"barred by: limitation. The -decree-bolder 
-telied upon‘ the petition made by him. on 
“the z28th'April 1917 for timeas constituting 
‘a step-in-did of execution, and if-that is a 
Step-insaid of execution [the Pr esent. applica- 
tion. would be in time, ,' 


A question we wastaised eter t the: appli ica 
vei 


-But both the proceeding s "were 


— ens 


tion dated the 28th April x 1917 was in the 
‘execution ceses, orin th'objzction ca ses. 
held .in 
‘tle same- Court, and tke number of both 
‘the proceedings appear in the application, 
‘The execution. cases wire orcered fo come 
‘on fcr leering along with the objection 
cases, and it is accotdingly contended that 
‘it was necessary to take steps to remove 
the bar to the execution . by adducing 
-evidence to meet the objections raised" by 
the judg ment- debtor. 

It has been held that an application by 
tbe decree-bolder to summon witnesses 
im a proceeding criginating on a claimant’s 
applicaticn obj ecting to the attachment 
of property in execution, isa step-in-aid of 
execution. See Ali Muhammad Khan w, 
Gur Prasad (1). Similarly, an applica- 
tion by the décree-bolder to summon wit- 
nesses for determining the standard of 
measurement to mect the objections raised 
by tbe judg ment-cebtor to the ¢elivery 
of possession of certain properties in execu- 
tion has been hild to be.-a step-in-aid. of 
execution. 'See Kedar Nath Dey s LA 
Lakhi Kania Dey (2)]. 

It is not mecessrery t» refer to iue 
other cases Cited before vs, because there 
wat no application for adjournment in those 
cases. . The question in thiscaseis whetter 
an application for time to cite witnesses 
to meet the objection raised by tteju dg ment- 
debtor, or to do some cther act, is a step- 
in-ai¢ of execution. Tke decisi ms on the 
point are not uniform. For instance, in 
the case of Abdul. Hossein. v. Fazilun (3), 
an application by the ceerée-holder stating 
that be bad, at the request of the judg ment- 
debtor, rd cased some of the properti2s 
attached, and asking the Court to post- 
pone tle sale, the attachment on tke re- 
mainder of the property being maintained, 
was held nottobea step-in-aid of ‘exectticn, 
as the postponemert cf the sale had the 
effect, temporarily, et all events, of re- 
tarding the exeeution. 

. In the case of Tarak Chunder Sen v. 
Gyanada Sundari (4), tbe learned, Jucg és, 


(1) 5 A. 344; A. W. N. (1883) 571 3 Ind. Dec. 
us E Ind. Cas. 1005; 21 C. W. N. 868; 26 
iss P M ‘Ind, Dec. (N. 53] 

3), 240 255; 19; CC. (N. 831] 173. |; 

(4) 23 € 8375 18. Jnd. Dec, (M. 5 jc PNE 4 
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“Petheram, C. J., and Rampini, J., observed 
.as follows:—'''Ihe most favourable way 

in whicb tbe position may be desctibed f:r 
_ tbe decree-bolder is to sey that the applica- 
tion of the 16th of Maren 18901 wesanappli- 
cation for furtrer time to proccec with tre 
` pending execution proceeding, enë tten 


ihe question is whehter, if the Cotzt mace ' 


an order granting the furtker time askcd, 
«Sucb an order ise siep-in-ald of the execution. 
“It is ‘not necessary to do mcre itan state 
‘the propositicn to see tkat.it is not v nd:t 

the Civil Precedure Cede. Decrees are 
" executed by the .Cotrt on tbe applicaticn 
* of the parties, and a step-in-aid of execution 
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"adduce.evidenee of service of notice under 
"section 248, Civil Procedure Code, is an 
application mare in order to-obtain from 
the Court an order in furtherance of tre 
“execution of the decree, and tbat such- an 
application, even tkovgh refused, is a step- 
‘in-aid of execution. 

The later cases of this Corrt which Fave 
been cited befcre us were nct cases where 
any applicaticn for ime was mate ond, 
therefore, Lave nct much bearing trah the 
question befcre us. 

In the Bombay High Corrt, bewever, 
in tre case of Haridas Nanattai v, -Vithal- 
-das Ktsandas (8), en application fer tire 


means a step taken by the Cotrt towards to enable the applicant to «Ltain ccpies 


` executing the decree. The mere grarting 
“of further time to make an application 
ot to Ceposit money cannct be siid to be 
‘such a step, as the taking of it does not 
assist the Court in executing the decree cr 
 &cvance the executicn proceeding in any 
way." Inthe case of Kartick Nath Pandey 
v. Juggernath Ram Marwari (5), thé qecree- 
“bolcer applied for time to proctre certain 
extracts and the next day the Corrt ordered 
"bim to produce the extracts in a day, On 
the next day, the decree-nolder applied 
for further time which was refrsed and tre 
execution case was struck off. Subsequent- 
ly, the decree-holder made an application 
for review of the order striking off the exect- 
tion. It was held that tke applicaticns fcr 
time which did not furtker tte executicn of 
the decree but rather retarded it, were not 
applications to take a step-in-aid of exect- 
tion. . The applicaticn for review, however, 
was held to be such an application. 

In the case of Troylokya Nath Bose v. 
Jyoti Prokash Nandi (6), it was held that 
an application by the decree-holder to 
postpone a sale, not with a view to enable 
him.to bring the property io sale more 
advantageously for him but upon other 
grounds, is not application to take some 
steps-in-aid of execution. 
~ On the other hand, in the care »f Narsingh 
Dayal Singh v. Kali Charan Singh - (7), 

jt was held that an appliceticn fcr ad- 
.journment to enable the gecree-holder to 


a? 


(5) .27 C. 285; 14 Ind. Dec. (N. S) 188. ^ 


( 6 C. 76 ' 8 C. W. N. . 
HN P5 S dnd. Cos. 147i 14] C. wW. X. ^86. 


‘of decree and jucgment mace alter pre- 
‘senting a darkkast to satiti a ceeree Kas 
held to be a step-n-aid of excerticn, C trent- 
ing from Kartick Nath Pandey v. Jugger- 
math Ram Marwari (5).. In Abdul Kadir 
Rowther v. Krishna Malewal Nair (cy, en 
ora] applicaticn by cecrec-Fo'cer fcr an 
adjovrnment to enable him to. precvece 
‘records or evidente neceerrary to effectively 
‘conduct the execution preceeding frrtter 
was held to be an ‘application to get an 
orcer in aid of execr tion. c 
It will appear, therefcre, that tte deci- 
sions on tke pont are not vniferm, Bit 
we .thirk that tke questicn wlLether an 
applicationis oris nota step-!n-aid cf excct- 
tion, must depend upon tke circumstances 
;of each case. In tke present care tle cb- 
jections under secticn 47 were filed cn the 
:17th April r917 and cn tke 28th April 
1017, the decree-lolder applied fcr time 
for obtaining copies cf tke cbjecticns and 
citing witnesses. The case was adjovrued 
to 26th May then to tke 2314 cf Jrne 
and again to the 25th of Jone. No written 
statemcnt was necessary to be filed and no 
witness was, as a matter of fact, cited. 
Or the 25th June, the cecree-bolcer’s 
Pleader stated that ke wot!d not prereerte 
the case any furtber and the execution 
case was accordingly dismissed fer non- 
prosecution. It became unnecessary, theres 
fore, to proceed with the objection cases 
which were disposed of on the next day, 


(8) 17 Ind. Cas. 30; 36 B. 638; 14 Bom L. R; 
265. 
(9). 23 Ind. Cas. 533; 38 M. 695; 1 L. W. 271; 
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. It is not clear. whether in the Madras case 
cited above the decree-holder filed the 
‘encumbrance certificate” for the pro 
duction of which he applied fot adjourn- 
ment. In -the.. Bombay case the decree- 
“holder did not file the copies for the produc- 
tion of which adjournment was obtained. 
In the case. of Narsingh Dayal Singh v. 
Kali Charan Singh (7), the application for 
adjournment to produce evidence of service 
of notice uner section. 248, Civil Procedure 
Code was refused by the Court, In all 
these cases the decrée-holder applied for 
adjournment to produce -some evidence 


which presemably could not be produced - 


-at once, In the present case, objections 
.to the execution of the decree were filed 
-.on the 17th April, and on the 28th April, 
.tbe decree-bolder filed an application not 
-for ‘summoning witnesses, but for time 
to cit» witnesses, Eu i 
Although an application to the Court 
"to issue summons or do some other dct 
necessary for proceeding with the executicn 
‘ease, ot for removing abar to the execution 
-proceedings, would bea step-in-aid of execu- 
tion, we feal some difficulty in holding that 
an application fot time to cite witnesses 
irrespective of whether the ¢ecree-holder 
does so or not, is a step-iri-aid of execution. 
Itis said that,although no witness was cited 
in the present case the decree-holder on the 
28th Aprilintended to doso. "The Court of 
first instance, however, observed asfollows: 
“The real object of the decree-holder is 
to be seen, The decree-holder applied for 
time but' he allowed the execution, cases 
-to be dismissed for non-prosecution. “So 


-the intention of the decree-hclder was to . 


retard the execution and not to take steps- 
-sin-aid of execution as is now argued before 
uS...... There was no necessity to file written 
 statementin objectioncase under section 47, 
Civil Procedure Code. Moreover, the decree- 
‘holders cited no witness and took no steps 
‘to produce their witnesses. The result was 
‘that the execution cases. were draggec 
“for two months more and dismissed for tle 
“deeteeholder’s default," ‘whe lower Appel- 
ate Court evidently was also of the sanie 
opinion. Jt says:''In these appeals the 
application was fcr time to take copies to 
file.à statement. Its effect was merely 


“to prolong the proceedings. ‘Ihe decree- 


INDIAN CASES.. 
OWNER OF THE STEAMSHIP HEIWA MARU” v. BIRD & CO. 


“Wis. C. 27), s. 


(1923 


holder did nc act and was not, ogking .. for 
time to perform an act enjoined either by 


.law or by a specific direction of tue Court, " 


Without laying down any general rule 


on the point, we are of opinion, having Te- 


gard to all the circumstances of these cases, 
that the application for time filed'by the 
decree-holder in the present case on tke 
28th April 1917 did not constitute a step- 
in-aid of execution. om 

It is next contended that the present 
application should be treated as an applica- 
tion in continuation of tke previots 
applicaticn, But this questicn was not : 
raised in eitker of tke Courts below, 
and the application in the previous execu- 
tion case is uctbeforeus, Apert from that, 
in the present application for execution 
the cecree-hol der applied not only for attack- 
ment and sale of the properties mortgaged, 
but also for attachment and sale of the 
other moveables and immoveable  prop- 


_trties of the judg ment-debtor and for tke 


arrest of Lis pezs:n: In these circumstances, 
we ate tmabl< to give effect to this conten- ` 
tion also.” - E - 
The appeals must accordingly be dismiss- 
ed. We make no order as to costs. 
Z. K, . Appeals dismissed. 


. 
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RANGOON HIGH COURT. 
First Civi, APPEAL NO. 119 OF 1021. 
March 5, 1993. ^: 
Present :—Mr.. Justice Heald and 
Mr. Justice May Oung. 

THE OWNER or Tar STEAMSHIP; 
|" HEIWA MARU"'—PLAINTIPF— ` 


l ` APPELLANT 
i VEYSUS 

BIRD &CO.—DEFENDANTS-— ` 
RESPONDENTS. ED m 


F 

Colonial Courts of Admiralty Act, 1890, (53&&54 
2— Interpretation Act, 1889, 
(52 & 53 Vic. C. 63), s. 18 (2)— Jurisdiction 
of Colonial Couris of Admiraliy-—Swit for ne- 
cessaries supplied to ship, form of—Swit in rem 
— Arvest of ship— Personal, liability, proof of— 
Masters authority to pledge credit of ship. ^ "^ 

A claim for necessaries supplied to a ship 
can, unger Section 2.of the:Colonial Courts of Ad- 
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miralty Act, read with section 18 (2) of the Inter- 

pretation Act, be eníorced in a Colonial Court 

. of Admiralty, and such a suit can be instituted 
in any Admiralty Court within whose jurisdiction 
the ship happens to be at the time when thé suit 
is instituted. [p. 460, col. 2.] 

A suit for necessaries supplied to a ship which 
is not in form a suit in yem may nevertheless be 
treated as one. ¿n rem if it isin intention and in 

“effect such a suit. [p. 460, col. a.] 

Before, however, an action ín rem can be brought 
there’ must be a personal liability on the part 
of the - owner. Ip. 461, col. 1.) 

Though necessaries: supplied to a ship are 
prima facie presumed to have been supplied 
on the credit of the ship, this prima facie pre- 
sumption may be rebutted by evidence of facts 
going to show that the person who has supplied 
or paid for the necessaries looked for payment to 
the person at whose irstance he furnished the 
supplies or advanced monies, and not to the 
owner of the ship. [p. 466, col, 2.] 

Disbursements made by the Master of a ship 
on account of the ship must be limited to dis- 

'"bursements which he has a right to make on 
the credit of the owners of the ship, and cannot 
include disbursements > made by him for pur- 
poses for which the charterers ought to have 
made provision. [p. 46r, col, 1.] 

Case-law discussed. 

First appeal against the judgment and 
decree, dated the 30th May 1927, of the 
Chief Court of Lower Burma passed in its 
Admiralty Suit No. x of 1921. 

Mr. Ivan Young, for the Appellants. 
Sir Robert Giles, for the Respondents. 
JUDGMENT. 

Heald, J.—This appeal deals with 

a suit instituted by the present res- 
pondents against the appellants as owners 
of the Steamship ''Heiwa Maru.” 
. Although instituted on the Admiralty 
side of the Court, the suit was in form an 
ordina ry suit. for money against the appel- 
lants and the plaint claimed no remedy 
against the ship. But respondents alleged 
that the money claimed was disbursed by 
. them as agents of the appellants for 
'' necessa ries” for the ship, and in an aft- 
davit filed with an application to arrest the 
ship which was made when the plaint was 
presented, the suit was described as a suit 
in rem Itseems c ear,therefore, that res- 
pondents Intended their suit to be a suit 
in rem against the ship and they shouid 
apparenily have prayed that the ship Le 
‘condemned in the amount which they 
claimed with costs. Pi 

The exact case which they intended to 
establish, is difficult to understand. "They 


alleged that the ship had been chartered | 


by one Kader of Rangoon and that by 
anagreement made in Rangoon between 
their agent and Kader they were appoint- 


.edagentsin Bombay notfor Kader but for 


the appellants. Itis not easy to see how 
either their own agent or Kader could 
appoint them agents of appellants since 
it is not alleged that either their agent 
or Kader was an agent of the appellants. 
They said tha t they made disbursements for 
necessa ries while the ship was in Bombay, 
andthat they haddemanded.payment from 
appellants without avail. They claimed 
that the Court had jurisdiction because 
the ship was in the Port of Rangoon. 

Appellants denied that respondents were 
theiragents. They admitted thata Kader 
had chartered the ship but denied that he 
had any autho ity to bind them. They 
denied thatthe disbursements were ‘‘neces- 
saries "or, withthe exceptionof the charges 
for coal, water and advances to the ship’s 
Captain, could have been for “necessaries.” 
They said that all the disbursements 
were made by respondents as agents of 
Kader, and that respondents must look 
to Kaderfor payment, They denied that 
any demand for payment had been made 
to them, "They also.denied that tbe f;ct 
that the ship happened to be lyingin Ran- 
goon gave the Court jurisdiction , and they 
said thatthescitasfremed wasa svit'byan 
agertagainst his principal for monies dis- 
bursed on the principal'saccount,andovght 
not to be regarded as a suit for’ necess- 
aries." They counter-claimed Rs. 4,712-4-7, 
by way of damages for the wrongful arrest 
of their ship. 

The Court framed issues (1)as to whether 
respondents were appointed agents forap- 
pellants, (2)asto whether respondents me de 
the disbursements in respect of which 
they claimed, (3) whether those disbur:e- 
ments were for necessaries, (4) whetber 
the disbursements were made on Kader’s 
account and whether, if so, appellants were 
liable, and (5) whether the counter claim 
was valid in law. 

On the last issue the Court held that the 


' counterclaim could not Le heard in the 


suitand allowed it to be withdrawn with 
liberty to bring a suit in respect of it, 
On the merits the Court, without com- 
ing to specific findings on the various Issues, 
held that an Admiralty action fn rem does 


` 
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lie in ‘respect of ''necessaries' ' supplied 
to a ship; that respondents would ordina riy 
have a lien on the ship for '' necessa ries; ' 
‘that the disbursements in respect of which 
respondents claimed werefor ‘‘necessa ries,’ 
and that the fact that respondents were the 
agents of Kader did not deprive them of 
their lien, 
. The learned Judge apparently did not 
-hold that respondents established their 
allegation that they were appellants’ agents 
since he said merely that they were appoint- 
ed by Kader to be “agentsof the ship ” 

Judgment was given for respondents 
with costs. 

Appellants appeal on the grounds— 

(1) that the learned Judge was wrong 
in law in holding that there is any lien 
on a ship for “necessaries”? unless such 
necessaries .are supped on the credit ot 
_the ship; 

. (2) that there can be no lien without 
‘a debt or legal claim capable of créating 
a debt owed by the person on whose property 
a lien is claimed; 
- (3) that the disbursements were not 

“ necessaries, " and were made by respond- 
,ents.as agentsof Kader andnoton the credit 
of the ship; 

(4) that disbursements for stevedoring, 
tally cerks, piotage dues could not, in 
any case, have been for '' necessaries,” and 

(5) that the Court had not jurisdicticn 
because the suit should have teen a regular 
suit for money and ought to have been 
instituted in Bombay. 

-. The Statute law as to claims dieing! the 
ship for ‘‘necessaries’’ seems to be as 
.follows:—~ 
. Section 6 of the Admiralty Court Act, 
1840, says that the High ‘Court of Ad- 
miralty shall have jurisdiction to - decide 
‘all claims and demands whatsoever for 
necessaries supplied to any foreign ship 
and to enforce payment thereof, and section 
5 of the Admiralty Court Act, 1861, says 
that the High Court of Admiralty shall have 
jurisdiction over any claini for necessaries 
supplied to- any ship elsewhere than ‘in 
the port.to which the ship belongs unless. 
itis shown to the satisfaction of the Court 
that, atthe timeof the institution of the 
cause, any owner or part owner of the ship 
is domiciled in England or Wales. Section 
35 of the Admiralty Cou rt Act, 186r, decle res 


, wise, 
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.that .the jurisdiction conferred: by the 
Act on the High Court of Admiralty may ke 
exercised either by proceedings in rem or 
‘by proceedings in personam. 

‘Section 2-of the Colonial Courts pf Ad- 
miralty Act, 1890; says that the jurisdicticn 
ot the Colonial Court of Admiralty shall, 
subject to the provisions of that Act, 
‘be over the like persons, places, matters, 


and things as the Admiralty Ju tisdiction 


of the High Court in England, whether 
existing by virtueof any Statute or other- 
and that a Colonial Court of Ad- 
miralty may exercise such jurisdiction in 


like manner and to as full extent (subject 


‘to certain provision) as the High Court in 
England, and may, forthe purposes of that 
jurisdiction, exercise all the powers which 
dt possesses for the purpose of its.other 
‘civil jurisdiction, and that section, read 
with section 18 (2) of the Interpretation 
- Act, 1889, futther provides that the words 
“domiciled in England and Wales” in 
section 5 of the Admiralty Court Act, 1867, 
shall be read in the Cótirts in India as. if 
they were “domiciled in India " 

It seems clear, therefore, that a claim 
fornecessa ries can be cenforced ina Coloniel 
Court of Admiralty bya suitinvem,and such 
a suit can, presumably, be instituted i in any 
Admiralty Court within whose jurisdiction 
the ship happens to be atthe time when the 
suit is institu ted, sò that if respondents’ 
suit is a suit in rem, there} would seem 
to be no doubt about the jurisdiction of 
this Court which, undoubtedly, has Ad- 
miralty Jurisdiction 

Although thé suit was, not in form å srit 
inrem, nevertheless, since it was oLvicr sly 
so in intention and in effect, the ship hevirg 
been arrested, itmay, in my opinion, te 
treated as such à suit; and I would hold 
that this Court had ju risdiction, 
` Jt is now necessary to consider in what 
cases a person who supplies necessaries, 
is entitled to have recourse to the ship 
instead of to the owners personally . 

In the case of the The Mogtleff (1) it was 
said that, prema facie, persons who have 
advanced money for necessaries on behalf 
of a foreign ship are entitled to sue in vem: 
but that it is an aii element of all 


(1) > a z Ds go ©, J. P. 329; 65 S. J. 
581; 37 T 549. PEDI 


to 


Vol. 776] 


INDIAN CASES: ` 


“46t 


qt OF 1 


OWNER OF THE STHAMSHiP''HEIWA MARU” V, BIPD& CO. ^ ^'^ l 


-actiona ble claims for necessairies that there 
should be a debtor liable iw personat, 
and that this personal liability may. or 
smay not be enforceable by proceedings 
inremacainsttheship. “One who supplies 
to. a ship upon the order of. the. Master 
necessaries which it is not.within the actual 
or apporent authority of the Master to 
Order on the.credit.of the. owner, has no 
tight to recover against thé owner by any 
proceedings 
in vem ; 

"In the case of The Heinrich Bjorn (2) 
Lord Watson said that a creditor, who has 
no maritime ‘lien, cannot Have an action 
in rem unless at the time of the institution 
of the action the res is the property of his 

"debtor, and it was held in that case that 
there is no maritime lien for necessa ties, 

It seems clear, therefore, that before 
there can be an.action in rem {here must 
be a personal liability on the part of the 
owner ; ) 
~ Necessties supplied to a ship a re:of cou se 
prima facie presumed to have been. supplied 
on the credit of theship, but there is a 
‘passage in the judgment of their Lordships 
of the Privy Councilin the case ot Foong 
Tai v Buehheister (3) which shows that 
that presumption can be-rebutted, and in 
thecaseof The Castlegate (4) Lord Hers- 
chell said that disbursements made by 
the Master on account of the ship must be 
limited to disbursements which he had a 
rightto make on the credit of the ownet 


Li 
* 


of the ship and did not extend to disburse- 


ments made. by him for purposes for which 
the charterers ought tó have made provi- 
sion, even though in a sense they might 
be said to have been made on account 
of the ship.. / |. c, . , 
It remains to apply the low as found 
in these decisions to the facts of the present 
Case. : 
` The ship was admittedly under charter 
to.. Kader; or to the Indo-Japan Shipping 
Trading Company whom Kader represented. 
The Cha rter- Pa rty provided tha t the owne IS, 


2) (1886) 11 A. C. 270; eT. . 80; i 
APA 6 AbD. M. C. » 2996 de a Bi e 
(3) (1908) A. C. 458; 78- LJP 3° 399 L. 
T. 526. 
(4) (1893) A. C. 38; 62 L. J. P. C. 17; IR. 
97; 68 L, T: 993-41 WaR. 349; 7 Asp. M. C. 284. .. 


whether dm personam or 


“thatis, the appellants, shouid provide and 


pay for ali the provisions and wages end 
consular shipping and discharging fees of 
the captain, officers, engineers; firemen and 
crew and forthe insurance ot the stea met 
and for all deck and  engine-room stores 
and maintain herina thoroughly efficient 
state in hull and machinery forand during 
the service, and that the charterers, that is, 
Kader, should. provide. and pay for all 
coals, fuel, fresh water, water for boilers, 
for passengers and compradores’ use, port 
charges, pilotage (whether cumpulsory or 
not). wharfages, boatmen, lights, tug assist- 
auce, winchmen, consulages fexceptas vnam- 
ed above) at. ports of call and at. port of 
registry, canal, dock and. other dues and 
charges, agencies, commission, expenses 
of loading, stowing, unloading, weighing 
tallying and delivery of cargoes, surveys on 
hatches and protests ‘and all other charges 
and expenses whatsoever appertaining to 
ca go, vessel-(with the exceptions named. 
above) orpassengers ` Itfurther provided 
that should the Captain require funds 
for ordinaty disbursements for steamer's 
account at any port, charterers of their 
agents were to advance the same, subject 
to insurance rate of exchange, butíree of 
commission and charges, that such.advance 
should be deducted from the next hire, 
that the charterers should not be responsi- 
ble for the due appropriation thereof, and 
that only a reasonable sum should be ad- 
vanced. l ; 

Theclaimsin respectof which respondents 
sued, were for coal, water, advances’ to 
Captiin, stevedoring charges, tally :clerks, 
pilotage dues, customs charges, and mis- 
cellaneous charges incurred through work- 
ing the ship during holidays. 

It seems clear that most, if not all, of: 
these charges were, under the Charter- 
P:r.y,payabieby the charterer end not by 
appellants, end itis very dou btful if most ot: 
them were for necessaries. l 

Respondents were admittediy the cha rt- 
erer'sagentsend mar bepresumed to have 
had knowledge ofthe Charter-Party. But 
whether they hid such knowledge or not 
seems to be immaterial . According to the 
receipt which they tookfrom theCaptain 
for the advance of Rs. 5,000 that advance’ 
was made ‘as pergKadet’s instrutions,". 
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that is, presumably, on Kader's account. 
When a further advance was required, it 
was to Kader that they sent the Captain's 
telegram for authority tobe giventothem 
tomike it, Theyadmit that most of the 
telegrams and letters in connection with 
the business of the ship in respect of which 
they claim, were sent to Rangoon either 
to Kader or to their own agents The 
Yeceipt for the second advance to the Cap- 
tainthe bills forcoaland stevedoring, in 
factallthe bills signed by the Captain, were 
expressly signed by him ''on charterer’s 
account." Respondents admitthatin their 
accounts all these charges were debited to 
Kaderand nottoappellants. They admit 
that they.sent the bills to their agents in 
Rangoon for collection from Kader, and 
that they made no demand from appel- 
lants' agent in Bombay. 

' ‘rom these facts it is plain that respond- 
ents made the advances on Kader's credit 
alone, and not on the credit of the ship 
Or.on appellants’ credit 

Itis, therefore, unnecessary to consider 
whether or not the advances were made 
for necessaries. Appellants have, in my 
opinion, esta blished facts which rebut the 
presumption that the advances, in respect 
of which respondents claim, even if they 
were advances for necessaries, were made 
onthecreditofthe ship. Itisnot suggested 
that there was any actual privity between 
the parties The claim against appellants 
could only be founded on the principle that 
the Captain was their agent of necessity, 
and the fact that the appellants themselves 
had an agent in Bombay, who actually 
made an advance on appellants’ behalf, 
when such an advance was necessary, seems 
to me to support the conclusion that such 
advances as were made by respondents, 
who were admittedly Kader’s agents in 
Bombay, were made on Kader's behalf 
as wellas to suggest thatadvances by res- 
pondents on appellants' behalf were not 
necessa fy. 

.I would, therefore, hold that the appeal 
mist be allowed and therespondents' suit 
dismissed ` with costs for appellants 
throughout. 
. . May Ouag, J.—This was a suit instituted 

on the Original Side of the late Chief Court of 
Lower Bifma in its Admiralty Jurisdiction 
fot the recovery of the sum of Rs 25,410 


according to particulars given in the state- 
ment of claim, 

The plaint sets out that on or about 
the 22nd October 1920, at Rangoon, it’ 
was agreed between the plaintiffs (Messrs. 
Bird & Co., of Bombay) by their local 
agents, Messrs. F.W. Heilgers & Co., on the 
one hand andone M. A. Kader,thecha rterer 
ofthe Japanese Steamship “Heiwa Maru,” 
on the other, that the plaintifs should act 
at Bombay as the agens of the defendants 
(the owner of the ship) in respect of the 
said steamship, laden with timber, shortly 
thereafter due to arrive at Bombay ; that 
on of.apout the 6th November 1920 the 
" Heiwa Maru” arrived at Bombay and 
between the 8th and the r4th November 
1920 the plaintiff made sundry disburse- 
ments fornecessaries in respect of the said 
steamer ; and that p]aintiffs have demanded 
payment for the same without avail. A 
decree was claimed for Rs. 25,410 with 
costs and interest. l 

Therearetwo features of this plaint which: 
seem to requite notice :—f1) that the plaint- 
iffs claimed to have been appointed agents 
at Bombay for the owner, though it is not 
alleged that the latter was aware of the 
contract of agency, and (2) that a símple 
money decree was prayed for and judg- 
ment was not expressly sougbt saagainst 
the ship However, simultaneously with 
the filing of. the plaint, application was ma de 
forthe arrest of the '' Hezwa Maru,” which 
was then in the Port of Rangoon. In the 
a ffida vit filed in support of the applica tion, 
the manager of Messrs. F. W. Heilgers & 
Co , states, inter alia, that after negotiation 
between his firm acting as agents for the 
plaintiffs and M..A. Kader, the plaintiffs 
were appointed agents of the skip at Bom- 
bay and that the plaintiffs had filed a 
suit n rem for the recovery of the sum due 
tor disbursements for necessaries in respect 
of the said vessel. ; 

This application was granted’ and the 
'" Heiwa Maru” arrested, but she was soon 
afterwards released on the defendants’ depo- 
siting the amount of the claim in Court. 

The defendants—the Yamashita Kisen 
Kabushiki Kaisha —then filed their written 
statement denying in effect,-that the 
plaintiffs had been appointed to act ag 
their agents anda verring that-the plaintiffs 
acted as agents for th-e charterer: M; X. 
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"Kader, and that, therefore, the latter, and 
not thay, were liable. They also pleaded 
that, with the exception of the first three 
items in the statement of claim (relating 
to bunker coal, water stowage and advances 
to the Captain), the otheritems never were 
and, within the knowledge of plaintifis, 
never could have been disbursements for 
necessaries for the ship; and that with 
reza td to the first three items the charterer 
Wis, under the Charter-Party, to advance 
the same and the plaintifs did advance 
the sime asagents of the charterer and not 
by wiy of necessaries for the “ Heiwa 
Maru.” They, further, in view of their 
contention that the claim was purely one 
of agent against principal, denied that the 
fact that the shiplayin the Port of Rangoon 
when the plaint was filed gave the Court 
jurisdiction Finally, since the plaint was 
in form a claim or “suit for the recovery 
of Rs. 25,410 " under ar alleged agreement 
appointing the plaintitfs agents for the 
defendintsin Bombay, they submitted that 
thecauseofaction could not, as the plaintiffs 
ware endeavouring to do, be changed into 
. ons of disbursements for necessaries. 


- The following main issues were framed :— 

(1) Wis there an agreement as set out 
in pingraph r of the plaint and what 
are the terms of that agreement? 

(2) Did the plaintiffs make the dis- 
birsements as set out in paragraph 2 of the 
plaint and are such disbursements in respect 
of necessaries ? 4: 

(3) Were the plaintiffs’ disbursements 
mide. on charteret’s account as alleged 
in paragraph 4 of the written statement? 

(4). Tf so, are. the defendants Ita ble? 

There was no finding on the first of these 
issues, but it was apparently admitted at 
the bar that there was no such agreement 
as was alleged, the plaintiffs having really 
been.appointed to act as agents by and 
for:the charterer.. Indeed, there seems 
to have.been no need for the appointment 


of. Messrs. Bird. &. Co., as agents tor the: 


owners, since the latter, it appears, had 
agents of their own both in Rangoon and 
in Bombay. ; 


Or the remaining issues, the Court foun 
for the plaintiffs and a decree was passed 
in thair favour for the greater portion of 
theamount claimed. The decision arrived 
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at by thejlearned Judge seems to be based 
on the following reasoning :— 
& Underthe English Admiralty Law (which 
is the Jek applicable to the present suit} a 
party who supplies necessaries toa foreisn 
ship, acquires a lien on the ship for the 
amount disbursed It has been proved 
that the claim is in respect of necessa ries 
and that these were supplied to “ Heiwa 
Maru," a foreign ship. The fact that 
Messrs. Bird & Co., who in this case supplied 
thosenecessa ries, were agentsof thecha rtet- 
er, makes no difference and the lien can be 
enforced as against the owners, although 
the period forwhich the vessel was chartered 
has expired. Hence, defendants are liable 
to pay andthe ship is liable to be con- 
demned. 

Now, itis contended on behalf of the de- 
fendants in appeal that there has been 
some confusion of thought in the matter. 
Mr. Young for them admits that what was 
supplied may be termed "''necessaties " 
butonlyinthe sense thatthe coal,the water, 
the cash for payment of wages and the rest 
were more Or less indispensable for the 
ship, that is, for her proper navigation 
and for the duecarrying out of the purposes 
for which she existed But, I understand 
him to argue, they were not supplied as 
and by way of necessaries. In reaitty, 
there was, One might say, no need for 
t necessaries,” since the Kaisha had their 
own agents in Bombay and could, at any 
time, and, as a matter of fact, did (when 
the plaintiffs declined to advance any more 
money), provide all that was required 

I am, however, anticipating the evidence 
in the case which must now be examined. 
The only witness cited was Captain A’ Smith, 
Assistant Manager of the plaintiffs’ firm 
at Bombay; it was he who had to deal 
with the ''Heiwa Maru” when she went 
to Bombay The vessel was in that port 
from the 6th to the ryth November 1920. 
On the 8th, her Captain, accompanied by 
"the  tTepresentative " of the Yamashita 
Kishen Kaisha, the owners, called at the 
plaintiffs’ office and asked for an advance 
of Rs. 5,000. There is nothing definite 


to show how this “ representative’: 
was, and whether he, in any way: 
backed the request of the Captain 


for funds, or whether he was merely 


a clerk or assistant who went along 
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- to show the Captain where the plaintiff's 
office was orto interpret or to do both these 
‘things ; the ship’s Captain, it is admitted, 
.could not easily understand English. In 
any case, it seems doubtful whether. the 
‘person who accompanied the Captain, was 
the Bombay agent of the defendants, be- 
cause the witness later on .refers to one 
Watarai as the agent and he does not say 
that Watarai was present at the interview ; 
in another place, however, witness says 
that the agent of the owners was with the 
Ca ptain 

he ship's Captain produced a letter 
from Kader, the charterer of the vessel. 
This isfiledas Exhibit Iandisasfollows :— 

MEMORANDUM, 
Dated the 20th October 1920. 
FROM. l 
he Indo-Japan Shipping & 
Trading Company,  . 
63, Sparks Street, Rangoon. 


. To Pa 
Messrs. Bird & Co., , 
i: Telephone Buildings, 
m : Bombay. 
DEAR SIR, 


' Please advance Captain T. Iwamoto the 
sum of Rs.5,000 (Rupees five thousand 
only). . 
a Yours faithfully, 

m (Sd.) M. A. KADER, 

; Agent (sic) S.S. “Heiwa Maru... 

In making ħis request for the money, 
Iwamoto said that, he required it “for 
payment to crew and for the provisions 
of the ship " The witness pointed out to 
him that he (witness) undererstood that he 
"(Iwa moto) had been provided with sufficient 
fünds.fof his ordinary disbursements, to 
which Iwamoto replied that he had no funds 
.atall, andit was essential he shoula ha vethe 
advance for payinent of his crew and for 
provisions for the ship. The witness then 
goes on to say: ‘Seeing it was required 
forthe ship I advanced Rs. 5,000 ° For 


this he obtained a. receipt ftom Iwamoto. 


his is Exhibit J and contains the words: 
Advanced ‘to Captain of SS. ‘Hewa 
Maru’ as per Kader s instructions contained 
in the letter, dated 20th October'1g20.” 
The words italicised are significant, as are 
‘also the facts that this sum of Rs. 5,000 
and other amounts. were debited to the 
aptownt.b f the charterer in the firm's books, 
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and that when plaintiffs later. made their 
claim for payment they did so, not through 
Watarai, the Bombay,agent of the owners, 
but through Messrs. F. W  Heilgers & Co., 
in Rangoon; presumably, the claim was 
presented to M. A. Kader. In fact, atno 
time before the filing of the suit does any 
demand appear to have been made from 
the Kaisha. 

To proceed. On the z4th November, 
Iwamoto asked for a further sum of 
Rs. 5,000 ; witness told him that he had no 
authority to advance more money and asked 
him ‘‘to cable to the owners or respresenta- 
tives for giving this authority " to him 
(witness).‘ Iwamoto wired to Rangoon: Ex- 
hibit L isa copy of the telegram signed by 
the Captain and kept by the plaintiffs who 
now produce it, Witness says that he sent 
this telegram on the instructions of the Cap- 
tain  It' was an express message, dated 
the 16th November 1920, and addressed 
to''Indojap, Rangoon.’ This was Kader's 
telegraphic address; it ran: ''Purchased 
provisions for steamer, please instruct Bird 
Company advance mefurther fivé thousand 
rupees, essential; otherwise steamer detain- 
ed. Captain, ' Heiwa Maru.'" For some 
reason, the reply to this was delayéd; 
but the. need for the money was u gent 
asthe vessel wasdue to sail on the following 
day, and Iwamoto was obliged to fall back 
on Watarai who advanced him a: sum of 
Rs. 3,000 (see Exhibit K). TELE 

In the meantime, the plaintiffs had been 
carrying out all the duties of shipping 
agents and in acknowledgment of supplies 
furnished and services tendered were re- 
ceiving from the Captain sundry vouchers 
on most:of which were endorsed the words 
"on charterer's aje” For the defendants 
it is urged that this endorsement in itself 
shows that. the plaintiffs, who ‘raised no 
objection to it, knew that they were giving 
credit to the charterer and to the charterer 
alone. Paragraphs2 and r5 of the Charter- 
Party are teferred to as distinctly laying 
down that the charterers were to: provide 
and pay for such things as coal, wateg, 

ort dues, agenc-es, unloading expenses, 
etc , and that, should the Captain :require 
funds for ordinary disbu rsements.fo r steam- 
er's account at any port, cha Iterers or their. 
agents were to advance him the . same and 
to deduct such advanees ;from the next. 
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hire. Hence, the argument proceeds, the 
plaintifs, even if they were unaware of 
these conditions, since they knew that Kader 
was not the owner but a mere charterer 
were paf upon enquiry, and, having noticed, 
&s they must have done, the endorsement. 
desctibed above, must be deemed to have 
accepted, with füll knowledge, en arrenge- 
ment whereby Kader's credit and not that 
of the ship or her Captain or her owners 
was pledged Th's contention isa plausible 
one, bit although in sucha case the charterer 
may be tinder an obligation to the party 
sipplying the ship’s requirements, it does 
not necessarily follow that that party must 
look only to the charterer; in all probability 
most people woa'd,in ordinary circum- 
stances, look to the credit of the ship as 
their guaranteeforrepayment. Again, itmey 
be thit since, as between the cwnerand thé 
charterer, cettain expenses have to be borre 
by one or the other, the Captain, mere- 
ly with a view to facilitate the ultimate 
settlement between the two, grants receipts 
“on charterer's afc,”’ end these words 
may mean no more than that the Captain 
regarded--these sums as dehitable to the 
charterer in the final taking of accounts; 
they do not negative the supposition that 
the supplier was really looking to the owner 


for reimbursement ; ; 

Nevertheless, taken in conjunction with 
the other circumstances as indicated aLove, 
this endorsement by the Captain is not 
altogether devoid of weight. Itis at least 
perfectly patent that the vouchers and 
receipts bearing this endorsement were 
fetained by the plaintiffs and must later 
have been Sent to their Rangoon agents 
when the latter were instructed to collect 
the amounts due on them. Tf the plaintiffs 
had been looking to the.owners, as is now 
suggested, why did they not present then 
to the Bombay agent of the Kaisha for pay- 
ment ? | Watarai was always there from the 
fi st moment at which the plaintiffs began 
to deal with the ‘‘Heiwa Maru;" Watarai 
wis there when the plaintiffs advanced 
Rs. 5,000 to the Captain as per Kaders 
instructions, When Iwamoto wanted a fur- 
ther advance, it was not to Watarai but to 
Kader that the plaintiffs looked to for 
authority to make it; when the authority 
failed to arrive in time, it was Watarai who 
found the necessary sum, Vet, nof only 


3a 


INDIAN CASES. 
^ OWNER OF THE STEAMSHIP “ABIWA MARU” $; BIRD & CO. 


465 
did the plaintiffs not think of demanding 
repayment of their advance from Wata rai 
butactually debited ihe sum in their bcoks 
to Kader. 

In the face of all these facts, I find ny sell 
unable to resist the conclusion that at no 
time before they prepared to launch tbe 
present suit did the plaintiffs intend to hold 
the ship or her owners liable. If they did, 
they would, in my opinion, have adopted 
the extremely simp!e expedient of binding 
the Keisha’s Bombay agent before they 
advanced any money or furnished any 
supplies or rendered any services. I would, 


therefore, hold, on the facts, that the plaint- 


ifs, in doing whatever they did in respect 
of the '' Heiwa Maru," were acting simply 
as lheagents of M.A Kader and thateredit 
was given by them to Kaderand to no one 
else. 7 

But this does not, apparently, dispose 
‘of the case. Itis contended for the plaint- 
iffs that, having supplied necessaries thev a re 
entitled, by Statute, to recover their cost 
from the owners, irrespective of the fact 
that they had been acting as agents of the 
charterers. By the Admiralty Court Act, 
1840 (3 and 4 Vict. c. 55, 5, 6), the Ad- 
miralty Court has jurisdiction to decide 
all claims and demands for necessaries 
supplied to any foreign ship. By the 
Admiralty Court Act, 1861 (24 Vict., c. ro 
ss 4 and 5) the Admiralty Court has 
jurisdiction over any claim for necessaries 
supplied to any ship (whether British or 
foreign) elsewhere than in the port to which | 
the ship belongs unless it is shown to the 
satisfaction of the Court that at the time 
of the institution of the cause any owner 
or part-owner is domiciled in England or 
Wales. Hence, though the old maritime 
lien for necessaries no longer exists, The 
Ship “ Neptune" (5), a statutory lien 
attaches ‘in certain cases, and one of these 
is the case where a person supplies neces- 
sities to a toreign ship;tbe supplier or 
necessiries man, as he is usually termed, 
can institute an action in the Admiralty 
Cou rtand atrest the ship to enforce hisclaims 
he defendants have, however, denied that 
any of. the disbursements claimed were 
necessaties supplied by the plaintifis within. 


(5) (1835) 3 Knapp 94 1 yo R. R. rj 12 Fi 
R, 584. ^" | 
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the meaning of the Admiralty Court Acts 
or that the plaintiffs were entitled to main- 
tain the action. 

In The Heinrich Bjorn (2), Lord Watson 
said:—'"The whole provisions of the Act, 
3and 4 Vict. c, 65, appear to me to Te- 
late to the remedies and not to the rights 
of suitors . . . That enactment en- 
ables every person having a claim of the 
nature of one or other of those specified 
in section 6to bring an action forits recovery 
in the Admiralty Court, but it cannot, 
in my opinion, have the effect of altering 
the nature and legal incidents of the claims 
These temarks were quoted with approval 
in The Mogileff (1), and it was therein 
laid down that before any one can sue in 
vem for necessaries, there must bea debt 
presently due to the plaintiffs in respect 
of the necessaries, which are the subject 
of the claim. In that case, the plaintiffs 
were the agents of the owners, the defend- 
ants, and there was, admittedly, a debt 
due by the latter to the former: it was held 
that the mere fact that the plaintiffs were 
agents of the owners did not deprive them 
of a right to sue im rem, If in the case 
under appeal the plaintiffs had been 
appointed agents of the defendants, as 
the plaintiffs at first tried to make out in 
paragraph 1 of theirplaint, Ishould ha ve to 
consider whether the ruling in The Mogilef 
(1) should not be followed. But the 
plaintiffs found that their original position 
was untenable and abandoned it, Their 
final position cannot be placed higher than 
that they had a claim in personam against 
Kader, a party other than the owners; 
this claim they seek to enforce by an action 
in vem against the owners. In my view 
such a remedy is not open to the 
plaintiffs. 

Again, in Foong Tai v. Buchhetster (3), 
where a claim was brought under section 5 
of the Admiralty Court Act, 1861, as applied 
to Shanghai, it was recognised that there 
are cases in which it may be inferred from 
the course of business between the principal 
and agent that the agent has agteed to look 
to the personal liability of the principal 
' alone, and has lost the right to sue the 
principal by proceedings im vem. A forttori, 
where, as in the case under appeal, the 
necessaties man was not the agent of the 
owner but of the charterer, the course of 
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business followed may have been stch that 
a right to enforce statutory lien never 
accrued 

It would seem, therefore, that thorgh 

necessaries supplied to a ship are prima 
facie presumed to have been stpplied cn 
the credit of the ship, this prima jacie 
presumption may he rebutted by eviderce 
of facts going to show that the perscn 
who has supplied or paid for the neces- 
saries looked for payment to the person 
at whose instance he furnished the st pplies 
or advance monies, and not to the owner 
of the ship. . 

Nor is this all. The reason underlying 
the statutescited above is obviously that; 
if no such remedy were recognised, ships 
would find it well-nigh impossible to obtain 
supplies on credit except at thier hcre 
ports and commerce would, to a iere 
extent, be paralysed. In the case of the 
“Heiwa Maru" at Bombay, there wes 
apparently no danger oi her going withott 
necessa y supplies even if the plaintiffs 
had refused altogether to deal with her. 
Her owners had their own agents on the 
spot and could and did meet her ca ptein's 
requirements when he found himsel 
in a difficulty owing to the plaintiff's refusal 
to advance more money. 

My decision on the facts is I think sr fi- 
cient to dispose of the point of law as well. 
I would hold that the circumstances reveal- 
ed in this case are strong enovgh to retut 
the presumption that the supplies furnished, 
monies advanced and services rendered 
were furnished, advanced and rendered 
on the credit of the ship and that the plaint- 
iffs did not supply necessaries within the 
meaning of the Statutes; consequently, they 
were not entitled to sue in rem 

Iwould allow the appeal, reverse the 
decree passed in the plaintiff's favour and 
order that their suit be dismissed with 
costs throughout. 


Z. Ki Appeal allowed. 
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MADRAS HIGH COURT. 
Civil, Suits NOS. 20 AND 88 or 192r. 
August 30, 1922, 
Present:—Mr, Justice Kumaraswamy Sastri, 
VISVANATHAN CHETTY AND OTHERS 
—PLAINTIEFS—APIELLANTS 
VeErSUS 
9. ETHIRAJULU CHETTY AND OTHERS 


—DEFENDANTS—-RESPONDENTS. 

Limitation Act (IX of x908), ss. 8, x7, Sch. I, 
Art. ro—JPre-emption suit—Minority of pre- 
empior—Extension of time—Suit for pre-emption. 
of equity of redemption—Limitation, commencement 
of—Gwuardian and minor— Contract for sale or 
purchase of immoveable property by guardian— 
Pre-emption contract—Minor, lability of —Mort- 
gage—Clog on redemplion—-Pre-emption right 
given to morigagee— Failure to exercise right, effect of. 

Two mortgage-deeds were executed by the first 
defendant in 1914 and 1915 in favour of the plaint- 
iff, who was a minor and was represented by his 
father as guardian, containing a covenant "that 
the mortgagor will not, during the continuance 
of the security in any way or manner, deal with 
the mortgaged property either by way of sale, 
mortgage, charge or lease or otherwise without 
obtaining the previous consent in writing of 
the mortgagee permitting and authorising the 
mottgagor to do so and that the mortgagee 
Shall have the right of pre-emption in 
respect of the scheduled property.’ In 
1918 the first defendant wrote to the plaintiff's 
guardian intimating his intention to sell 
the property and asking him to make his offer 
for the purchase of the mortgaged property. 
The guardian wrote back merely denying the first 
defendant’s right to alienate the property to 
any person without his consent. No offer was 
made. A few days later, the first defendant 
sold the property subject to the mortgage in 
favour of the plaintiff to a third person who sold 
the same again to the second and third defend- 
ants. In 1920, the plaintiff attained majority 
andin 1921 sued to enforce his right of pre-emp- 
tion and the purchasers defendants Nos. 2 and 
3,als0 sued to redeem their mortgage. The 
two suits were tried together; 

Held, (i) that the minority of the pleintiff 
could not be taken into consideration in dealing 
with the question of limitation in view of the 
provisions of sections 8 and r7 of the Limitation 
Act; [p. 470, col. 1.] 

(2) that the property being under mortgage to 
the plaintiff with possession, the subject-matter 
of the sale to the defendant, namely, the equity 
of redemption, did not admit of physical possession 
and that, therefore, the case fell under the 
- latter part of Art. ro of Schedule I to the 
Limitation Act and limitation ran from the 
date when the instrument of sale was  regis- 
tered; (o. 479, col, r.] 

Sham Sundar v. Amanant Begam, 9 A. 2341 A; 
W. N. (1887) 24; 5 Ind. Dec. (N. S.) 591; Intizar 
Husain v. Jamna Prasad, y A. L.J. 247; Umrao 
Beg v. Mukhtar Beg, 5o. Ind. Cas. 80; 17 A. L. J; 
269; Nagina Singh v. Dunt Chand, 62 Ind. Cas. 
797, Velayudham Pillai vi Thina Velayudham 


Pillai, 62 Ind. Cas. 27; 40 M. L. J. 443 at p. 
447; 13 L. W.268; 29 M. L. T. 2 1; (1921) M.W. N. 
207; relied on, 

(3) that plaintiffs right of pre-emption, which 
was barred by limitation, would afford no de- 
fence to the suit for redemption by the represent- 
atives of the mortgagor. [p. 471, col. 2.] 

Kanharankutit v. Uthotit, 13 M. 490; 4 Ind: 
Dec. (N. S.) 1053 and Krishna Menon v. Kesavan; 
20 M. 305; 7 Ind. Dec. (N. S.) 216, followed. 

Ramasami Pattar v. Chinnan Asari, 24 Mi 
449; Kurri Veerareddi v. Kurri Bapireddi, 29 M, 
336; 36 M. L. J. 395; 4 M. L. T. 153, Ramanathan 
Cheliy v. Ranganathan Cheity, 43 Ind. Cas. 138; 
49 M, 1134; 33 M. L. J. 252; 6 L. W. 300; 22 M. I. 
T. 173; (1917) M. W. N. 757, relied on. 

(4) that the principle of the Privy Council de- 
cision in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri (1), that an agreement to sell or purchase 
immoveable property with the guardian of a minor 
is un-enforceable applied to the case of an agree. 
ment of pre-emption in favour of the guardian 
of a minor and that, therefore, the agreement 
of pre-emption could not be enforced in this 
case; jp. 472, Col. 1.] 

Miv  Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri, 13 Ind. Cas. 331; 39 C. 232; 21 M. L.J. 
1156;16 C. W. N. 74; (1912) M. W. N. 22; 9 A. I,. J. 
33; 15C.L.J.69; 14 Bom. L.R. 5 i1 M. I. T. 8; 
39 I. A. x (P. C.) and Ramasami Paltar v. Chin- 
nan Asari, 24 M. 449, relied on. 

(5) thatthe clause against alienation in the mort. 
gage-deed was a clog on the equity of redemption 
and was notenforceable assuch, and from the fact 
that the plaintiff, when he was asked if he was 
wiling to buy, not only did not express his 
willingness but prohibited the alienation, the 
plaintiff must be held to have failed to exercise 
his right of pre-emption even assuming that 
he hadit  [p. 472,cols. 1 & 2.] 

Naunihal Singh v. Ram Ratan, 37 Ind. Cas. zii; 
39 A. 127; I4 A.L. J. 1138 and Ghulam M ohi- 
uddin Khan v. Hardeo Sahai, 58 Ind. Cas. 93; 
42 A. 402; 18 A. L. J. 413, followed. . 

Mr. V. Radhakrishnayva, the 
Plaintiffs. 

Mr. P. Venkataramana Rao, for the De- 


fendants. 
JUDGMENT.—This (Civil Suit No. 20 


for 


of 1921) is a suit by the plaintiff 
for the enforcement of pre-emption 
alleged to be conferred on him Ly 
two deeds of mortgage, dated 27th 


November, 1915 for Rs. 2,500 and 25th 
April 1914, for Rs. 3,000 executed by the 
first defendant infavour of the plaintiff 
who was then a minor and represented by 
his father and natural guardian, Kuma rt- 
swami Chetti. The second and third de- 
fendants are impleaded as alienees of the 

(i) 13 Ind. Cas. 331; 39 C. 232; 21 M. L. J. 
1156; 16 C. W. N. 74; (1922) M, W. N. 22; 6 A. In 
I. 331 x5. C. I, J. 69; 14 Bom. LR. 5; I1 M. LT; 
8; 39 I. A. r (P, C). 
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mortgaged property with notice. The 
case 10r the piaintiff is, that the first 
defendant ^ executed the two deeds 
of mortgage in favour of the plaintiff, 
then a minor, that the first deed of 
mortgage contained the following co- 
venant— “that the mortgagor ^ will 
not, during the continuance of the security, 
iu any way or manner, deal with the sche- 
duled property orany portion thereof either 
by way o sale, mortgage, charge, lease 
or otherwise without obtaining the pte 
vious consent in writing of the morigagee 
permitting and authorizing the mortgagor 
to do so and thit the mortgagee shall 
hive the right of pre-emptionin respect cf 
the scheduled property ” The second 
died of mortgage stated that all the terms 
and conditions of the first mortgage should, 
matis mutandis, be treated as applicable 
to the sud deed. The plaintiff ‘states 
tuit, by reason of these two clauses, he is 
entitled toa right of pre-emption in res- 
p:ct of the property; "that the plaintiff 
his recently come to know that on the 
oth April 1918 the first defendant sold 
to P. S. N. Muruganathan Chetti the prop- 
erty mentionedin the schedule hererto for, a. 
cousideration of Rs.3,025in cash and the 
purchaser convenanted. to pay to the plaint- 
iff the amount due on the deeds of mozit- 
gage and the further charge above referred. 
to, and that the said P.S. N. Muruganathan 
Chetti by a deed of sale, dated the 3rd July. 
191g, sold the said house and ground to- 
gether with another property to the second 
and third defendants herein. "The second 
and tt ird defendants sent a notice, dated. the 
3rd Miy 1920, through their Vakils , Messrs. 


Midhavan and Rangaiya, to, the. plaintiff 


in which they informed him of the fact 
of the purchase and offered to redeem the 
mortgage and the further charge. On 
the 5th July 1920, the plaintiff, through 
his Vakils, sent a reply to the said letter 
in which he inter alia pointed out to the 
second and third defendants that he had 
a right of pre-emption in respect of the 


said property; that the transfers of the, 


said property by the first- defendant to 
P. S- N. Muruganathan Chetty and by the 
said Muragana than Chetty in favour of 
secondand third defendants had been effect- 
ed without the plaintiff’s. knowledge. or 
consen t, and that the plain tiff was entitled. 
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to enforce his right of pre-emption . against 
second and third defendants. The plaintiff 
tendered with the saidletter a sum of 
Rs. 3,025 and called upon the second and. 
third defendants to execute a conveyarce 
in favour of the plaintiff, but second ard 
third defendants refused to receive the seid 
sum and failed and neglected io execute 
the conveyance.” The plaintiff, therefore, 
praysthat the defendants, orstch cf them 
as the Court may find liable, be directed 
to. execute a conVeyance in favour of the 
plaintiff of the property descritcd in the 
schedule on payment of Rs.3, 025, orsuch. 
other sum as the Court may find payable 
by the plaintiff. | 

"The first defendant filed a written state- 
ment, in which he pleads that ihe sale by 
him to Muruganathen Chetti wes st bicct 
to the covenants in the two deeds of mort- 
gage and that the sale to the second «rd 
third defendants by Muruganathen Chetty 
was a sham and colourable transacticn. - 
He says that there is no cause of ection 
against him and that he is an unnecessary 
party to the suit . 


The second, and third defendants rise 
various pleas. They state that the agree- 
ment contained in the two deeds of mort- 
gage. is. void and unenforceakle as, Leinf a 
clog on the equity of redemption, that 
it is also notenforceable becatse of plaint- 
iff's minority at the date.of the mortgages, 
and that gpportunity was given by the 
first defendant to the plaintiff's guardian, 
to purchase the property, but the offer 
was tefused; that the claim is barred Ly 
limitation, that, in any.event, the. option 
to. purchase not being exercised. before 
the period for redemption expired, it 
ceased to have any legal effect and is not - 
enforceable, He says he is willing to fe~. 
deem the property. and that the tender 
of Rs. 3, 025 wasnota valid tender. 

Suit No, 88 of 192x is a cross-suit to- 
redeem the mortgages. 

The following issues were Settled:— 

1, Is the plaintiff entitled to a right of 
pre-emption in respect of thesnit property? 

2. Is the recital in clayse.16 of, the mort- 
gage-deed. dated.the 25th April.1914 a clog. 
on the equity of redemption and. is plaint- 
if, im consequence. deprived of his right 


* 


of. preemption? . 
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3. Is the covéüant. as tó the right of 
“pre-emption void. and tnenforceablé for 
the reasons set out in paragraphs € and 
I0 of the Written statement of defendants 
Nos. 2 and 3 ? ' 

- 4. I$ the plaihtiff precluded from assett- 
ing his right of pre-emptión forthe teå- 
sons Set out in prragraph ro öf thé writ- 
ten státément of defendants Nos. 2 and 3? 

5. Is the plaintiff’s claim barred by 
limitation ? | | 

6. (a) Was it a condition precedént for 
the coming into operation of the sale dated 
roth April r918 tò P. S. N. Muruganathen 
Chetti that he should be bound to sell and 
convey the equity of redemption to the 
plaintiff as statéd in paragraph 4 of the 
first defendant's written statament ? 

(b) IE so, cin the second and third de- 
féendants resist the claim, of the plaintiff 
for preemption ? - 

7. Is the sale-deed dated the 31d July 
IŞIQ infavour of second and third defend- 
ants a shim, nominal, fraudulént and 
colodrable transaction and hence, void 
‘and unenforceable in law as stated in 
Piragraph 5 of the first defendant’s written 
atatemerit ? ] l 

8. Is the first defendant not à necessary 
party to the suit? 

9. Is the tender by the plaintiff a valid 
tender? e E 

is. To what relief is thé plaintiff 
entitled ? l | 

The deed of mortgage datedz2s5th April 
i914 is Exhibit A: The materiel clatse 
is clause 16 arid lins heen set out in page 2: 
The plaintiff was then d mikot, ated 12 
years, and the deed purports to have been 
eXecuted in his fayout and he Was frepié- 
sented by his fathet ahd nitvf4l guerdian 
Koimefdswatmi. Chetti, The secotd deed 
of tiortiace is fi ed as Exhibit B end it 
ineCrpCrates the provisiots Of the first 
deed of mortgage as fegaids the clatise jn 
question, On the 4th Apti 1i9i8 the 
first defendint wrote a jeiter to Kurnar- 
swaniy CHetti; the father of the plaintiff: 
wherein he states that he represented to 
him some time ago that he wanted to dis- 
pose of the equity of redemption of the 
mortgaged property, aS hé was getting 
old and finding it-dificult to make any 

atrangement tot payment of interest and 
tases and that be was told by the 


guardian that he might dispose of the same 
if He gota price morethan Rs. 8000. He 
proceeds as follows: — I have been nepo- 
tiating for the sameever since, brt I thoi ht 
it desitablé to give you anotiter opportrnit» 
before I finish the g.le elsewhere. I, there- 
fore; retest you to consider end to inform 
me Within One day after thereceipt of this 
letter your ast offer for the same, so 
to enable me to finish the sale of the same 
elsewhere." To this letter a reply was sent 
On the sth April, Exhibit D, where the 
plaintiffs guardian denies the allegation 
in the letter under reply that he askcd 


ase 


‘him to dispose of the property elsewhere 


if he Lot more than Rs. 8,009. He then 
‘proceeds as follows:—" Do you menn to 
say that I have forgotten the paragraph 16 
of tbe mortgage-deed executed by you? 
Kindly go through paragraph 16 of the 
first mo:tgage-deed in which it is deny 
stated that you should not do anything 
with the said premises either by sele or 
by mortgage, lease or otherwise, witbout 
my .cóhsent. Under the circtmstances 
you have no yoice to do anything in the 
matter until Ist May 1920, which please 
note” On the oth April 1918, the first 
d&fendunt sold the property to ore Mirt- 
eanathan Chetti under Exhitit E. Ttre. 
cites that; on the oth February r918, the 
first defendant agreed to sell to Mrrvnga- 
nathan Chetti the property mortgased 
to the plaintiff, "Subject to the conditions 
and limitations prescribed here end ncw 
subsisting and.capable of tekirg efect.” 
On theard July 1918, Mirvganathon Chetty 
sold the property under Exhibit F to 
the second and third defendants. On the 
Ist April, 1920, the second and third 
defendants gave notice to the plaintiff's 
father and guardian (Exhibit G) offering 
to redeem the property. To thisa reply 
was sent, Exhibit K, on the 5th July 1920, 
wherein they set up their claim tnder 
clause 16 of the mortgage-deed for pre- 
emption. _ 

_ Ishall first deal with the question of limi- 
tation raised., It is clear from the corres- 
pondence which I have referred to. that in 
1918 the first defendant gave the pleintift's 
father and guardian notice of his intention 
to sell the property and asked him what 
offer he Had to make and that in 1918 the 
position taken up was that the first def end- 
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ant had no power to sell and no offer 
was made by the plointiff's father as to 
what price he was prepared to pay for 
the house. The case of pre-emption is 
governed by Art. 10 of the First Schedule 
. to the Y:mitation Act which prescribes 
a period of one year in a suit to enforce 
a right of pre-emption, the period to run 
. from the time when the purchaser takes, 
under the sale sought to be impeached, 
physical possession of the whole of the prop- 
erties sold or, where the subject of sale 
does not admit of physical possession, 
from the date on which an instrument 
of stle is registered. Section 8 of the Limi- 
tation Act states that, nothing in sections 
6 and 7 of theLimitation Act, which givesan 
extended period in casesof minors or of 
personsunder a disability, applies to suits 
to enforce rights of pre-emption or shall 
be deemed to extend for more than three 
yeats from the cessation of the disability 
orthe death of the person ‘affected thereby 
by period within which anv suit must be 
instituted or application made. In thiscase 
the minority of the plaintiff, which would 
otherwise bring the case under section 6 
does not extend the period and, similarly, 
clause (3) of section 17 which refers 10 the 
fact of death before the right to sue accrues, 
says that, nothing in sub-sections (r) and 
(2) applies to suits to enforce rights of pre- 
emption or to suits for the possession 
ofimmoveable property orof an hereditary 
office. The minority of the plaintiff, there- 
fore, is an element which cannot be taken 
into consideration in dealing with the ques- 
tion of limitation under Art. ro. In this 
case, as the property was under mortgage 
tothe plaintiff with possession and the plaint- 
iff was in possession of the property, all that 
can be sold was the equity of redemption 
and, the equity of redemption not being 
one of which physical possession could 
be given, the case falls under the latter 
part of Art. ro. Where the subject-matter 
does not admit of physical possession, 
limitation runs from the date when the 
instrument of sale is registered. In Sham 
Sundar v. Amanani Begam (1) it was held 
that in cases where the sale was of the 
equity of redemption, the property cannot 


e 234; A. W, N, (1887) 24; 5 Ind, Dec: 
E i 
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be said to be capable of physical possession 
within the meaning of Art. ro of Schedule 
II to the Limitation Act, and limitation 
began to run trom the date of the registre- 
tion of the deed of the sale. In IJntizay 
Husain v Jamna Prasad (2) it wes held 
that ihe property in thet case, which was 
the sale of an undivided share, wasnot cep- 
able of physicel possession and that limita 
tion must be computed from the date cf 
Tegistration of the sale-deed. In Umrao 
Beg v. Mukhtar Beg (3) which was also a 
case of afraction of ashere ofa zemindart 
situated in sevaral Khaias, it wes held 
that {imitation began from the date of 
registration. In Nagina Singh v Duni 
Chand (4) similar view was taken by the 
Punjab High Court, The property sold 
was a property which was in the poss- 
ession of a mortgagee, and it was held 
that it was incapable, at the time of sale, 
of physical possession being given ove 
and limitation began io run under Art, 
ro forone year from the date of registraticn 
It was also held that, it was immaterial 
whether registration was made with or with- 
out the consent of the vendor as in either 
registration was equally effective. In 
Velayudham | Pillai v. Thina Velayudhem 
Pillai (5), Justice Krishnan otserves as 
follows :— 

"In cases where there is an outstanding 
intetest in third parties in the property 
sold which gives them a right to possessicn 
.as in the case of leases and usufructvary 
mortgages, even if the sale purpoits to te 
of theland itself, the sale would passoniy 
the lessor’s or the mortgagor’s estate; the 
subject of the gale in such cases may well ke 
held to beonly that estate and not the1and; 
and as physical possession of such an estate 


“cannot be given and the vendor not being 


entitled to the possession of the land itseli 
could not pass it on to the vendor, it may 
be that in such cases the second part of 
column 3 (of Art. 10) will apply if there is 
a regietefed instrument." A similar case 
was taken by Justice Napier. The result 


(2) Y A. L. J. 247. 

(3) 50 Ind. Cas.'8o; 17 A. L. J. 269. 

B 62 Ind. Cas. 797. 

(5) 62 Ind, Cas. 27; 40 M.L. J. 443 atp. 447 
13 L. W. 268; 29 M, I, T, 251] (1921) M. W., Ni 
207. 
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is that, ina caselike the present, limitation 
begins from the date of registration 
It has been argued that regist ation 
in not necessarily notice and that, secondly, 
it will be a hard case if the plaintiff's suit 
is barred by tlie defendant registering the 
document without his knowledge. It 
is no doubt true that the Privy Council 
has decided that registration is not notice 
but that was with reference not to Ari. 10 
of the Limitation Act but with reference 
to cases of priority of mortgages under 
the Transfer of Property Act. Whefe 
the Legislature expressly states that limi- 
tation begins from registration without 
any reference to whether the trens- 
action was with or without notice, 
it is difficult to see how the Court can po 
into any question of notice in dealing with 
the question. Reference has been made 
to section 18 of the Limitation Act, but it 
his no application, as it refers to conceal- 
ment of fraud or misfepresentation, and 
it is not alleged here that there was any 
such fraud or concealment. On the con- 
traty, the first defendant gave notice that 
he wanted tn sel] the property to strangers 
and there was no attempt at conceal- 
ment as regards the sale or registration 
of this document. I am, therefore, of 
opinion that, so far as the plaintiff's claim 
_is coacerned, it is barred by limitation 
It was further contended that, even 
if the plaintif's suit is barred by limitation, 
he could resist a suit for redemption on 
the ground that his right is not extinguished 
and rafetence has been made as to a case 
Kanharankuiti v. Uthotti (6) and Krishna 
Menon v. Kesavan (7). This contention 
is with reference to Civil Suit No. 88 of 
I921 brought by the first defendant against 
the plaintiff. Itseems to me to bea pecu- 
fiar position that where the plaintiff's 
suit for specific performence is dismissed 
he can still hoid on to the property. And 
the view taken in Kanharankuitt v. Uthotit 
(6) and Krishna Menon v. Kesavan (7) has 
not been followed in Ramasami Paltar v. 
Chinnan Asari (S). I entirely agree with 
the view taken in Ramasami Pattar V. 
Chinnan Asari (8) where Sheppard and 


(6) 13 M. 490; 4 Ind. Dec. (N. $.) 1053. 
(7) 20 M. 305; 7 Ind. Dec. (N. S.) 216, 
(8) 24 M. 449. 


+ 


Bhashyam Aiyangar JJ., state that, 
having regard to the provisions of 
the Transfer of Property-Act as regards 
the tight of redemption, and of 
section 54 as regards the effect of a 
contract forsale, it can be no defence 
toa suit for redemption to state that the 
defendant has got a right to purchase the 
property under a contract which right 
he is uanble to enforce owing to the bar 
of limitation. The Full Bench decision in 
KurrtvV eeraveddi v. Kurri Bapireddi (9) which 
has been considered and followed in Rama- 
nathan Chetty v. Ranganathan Chetty (10) 
is also to the effect thatin suitsfor possession 
under title itis no defence to say that 
the defendant has got a right to enforce 
specific performance of a contract and tke 
case a fortiori is barred by the Statute 
of Limitation. It seems to methata suit 
under section 60 of the Transfer of Property 
Act, which the Privy Council in the recent 
case in Mohammad Sher Khan v Raja 
Seth Swami Dayal (xi) bhas cons- 
trued to be absolute in its terms and appli- 
cable to all mortgages and which gives 
an absolute right to redeem, cannot be met 
by an agreement of pre-emption which, 
under section 54 of the Act, confers no 
right to immoveable property, especially 
when a suit to enforce the right of pre- 
emption is barred under Art. 10 of the 
Limitation Act. I, therefore, hold that not 
only is the plaintiff'sclaim barred by limita- 
tion but that it wovld afford no deferce 
toa suit for redemption. 


The next question is as regards the mi- 
nority of the plaintiff end the invalidity 
of a contract entered into by his guardian. 
Itisadmitted that, atthe date of the mort- 
gage, the plaintiff wasa inor. It hes 
been held by the Privy Counsil in Mir 
Sarparjam v. Fakhruddin . Mahomed 


(9) 29 M. 336; 16 M. L. J. 395; 1 M. L. T. 153. 
(ro) 43 Ind. Cas. 138; 40 M. 1x34; 33 M. L. J. 
252; 6 L. W. 300; 22 M. L. T. 173; (1917) M. W. N. 


757- 
(11) 66 Ind. 


as. 853; 44 A. 185; 30 M. L. T. 
220; 9 O.L. J. 81; 42 M. L. J. 584;250. C. 8; 20 A. 
1.].476; 35C. L. J. 468; 24 Bom. L. R. (95 
(1922) A. I. R. (P. C.) 17; (1922) M. W. N. 378; 4 


I 
P. L. R. (P. €.) 50; 28 C. W. N. 79 (P. C). 
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Chowdhwri (12) in a suit for specific, per- 
formance by @ minor of an agreémentfot the 


purchase and sale to him ef immoveable 


property enteredinto by 2 manager that the 
contract was unenforceable as it wes 
not within the competence of the menager 
of a minor's estate or his guardian to bir d 
the minor or the estate by a contract for 
the purchase of immoveakle property crd 
that the minor wes not.tound by the 
contract, there being no mutuality ard 
they wete not going to give specific pcr- 
formance of the contract. It seemsto me 
thatin the present case this contract corid 
not be enforced. Itis argued that in cascs 
of pre-emption there is, by its Very esserice, 
no mutuality and that, whereas the minor 
isnot bound to buy, the defendantis Lornd 
to sell to nobody else and the principie 
of mutuality not being necessary , the case 
does notfall within the ruling in Mir Sar- 
warjan v. Fakhruddin Mahomed 
Chowdhuri (x2) - But, as pointed ott 
in Ramasami Pattar v. Chinnan Asari 
(8), cited above, the moment the plhintiff 
elects to buy the property, he affirms the 
contract and the same legal conseqt ences 
. follow as if there was a contract to bry, 
and it is difficult to distinguish the case 
from the case of an ordinary contrect to 
purchase. Although there is no mvtuality 
in its inception, when the plaintiff elects 
to purchise the property ard gives notice 
of his intention to buy, it becomes 2 cen- 
tract like any other contract to purchase 
immoveable property and is governed 
by the same ptinciples which govetn other 
contracts. Mir Sarwarjan v. Fakhrud- 
din Mahomed Chowdhuri (12) 
therefore, to such cases, 

As tegards the notices which passed 
between the parties, I am of opinion that 
the two notices, Exhibits C cnd D, show 
that there wasan offer by the first defend- 
ant which the plaintiff would not accept. 
Itis not disputed before me that the carse 
against alienation ‘without the consent 
of the mortgagee is a clog on the equity 
of redemption and it is not enforceable as 


(12) 13 Ind. Cas. 331; 39 C. 232; 2z M.L. J. x1 56! 
16 C. W. N. 74; (1912) M. W. N. 22; 9 A. L. J. 337? 
1 5C. I. J. 69; x4 Bom, I, R. 5; rr M.L. T. 8; .39 

`I, A. I (P. Cj. bim | = x 
5 


- 


applies, . 


such, The position that the plaintiff, there 
fore, took up when he was asked whetker 
he was willing to buy the property was 
that, the sale itself being invelid tnder 
the mortgage document, no question world 
arise of any option to buy and he said the 
first defendant had no power to sell to any- 
body elseat all. Even assuming that the 
representationof the first defendant thatthe 
p'eintiff asked him to sell for rotless than 
Rs. 8,000 is untrue, there is still the fict 


‘that the first defendant asked the plaintiff 


whether he was willing to buy znd the 
plaintiff not only did not express h's wil- 
lingness but prohibited the ealienaticn, 
Even assuming that there wes a right, cf 
pre-emption, it was not exercised and the 
case falls within the decision in Naunihal 
Singh v. Ram Ratan (x3) and Ghulam 
Mohtuddin Khan v. Hardeo Sakai (14). 
This is a grovnd on whichI am of opinion 
‘that the plaintith’s suit fails and it 1s dis- 
missed with ccsts. 

As regards the connected svit, Civil Suit 
No. 88 of 1921 which jsa suit for redes p- 
tion, it follows from my jvdgment in the 
previovs suit that the plaintiffs are entitled 
to redeem. As regards the amotnt payalle 
by them anaccovnt will heve tole teken 
of theamorut dre to the defendant cnder 
the mortgege and the vsvel preliminary 
redemption decrce will ke -passed. 
The suit . will be referred to the Offcial 
Referee to teke cnaccotrt of the emcrnt 
dre under the mortgage crd a final decree 
will be passed on the amornt teing ase 
certained. Plaintiffs would te entitled 
to the costs of the suit,  , ` ! 
Suit dismissed. 
V. N.V. 

N., H.- 


(13) 37 Ind. Cas. 511; 39.À. 127; 14 A. L.-J; 
1138, . ; 
(14) 53 Ind, Cas. 93; 42 A. 402; 12 AL. J. 213. 
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ALLAHABAD HICH COURT. 
SECOND CIVIL APPEAL NO. 1:93 OF 1921. 
November 14, 1022. ; 
Pserenb;—Mx. Justice Stuart end Mr. 
Justice Ryves. 

: KESHRI AND OTHERS—PLAINTIFFS— 
» APPELLANTS 
: ; versus 
BHAWAN! RAT AND OTHERS--DEFENDANTS 
^O— RESPONDENTS. 

Civil Proceduve Code (Act V of 1908), s. x1— 
Appeal against remand ordér—Proceedings con- 
tinued in lower Court--Remand order modtfied— 
‘Orders passed by lower Court pending appeal— 
Res judicata. 

An appeal was preferred to the High Court against 
anorderof remand made by the lower Appellate 
Court. Proceedings were inthe meantime continued 
in the Trial Court and the lower Appellate Court 
in pursuance of the order of remand made by the 
latter Court. The High Court eventually modified 
the order of remand made by the lower Appellate 
Court and remanded the suit to the Trial Court 
for determination of certain matters; 

Held, that the effect of the order of the High 
Court ordering a remand was to wipe out ‘all 
intermediate proceedings which may have been 
taken by the Courts below, and orders passed in 
those proceedings did not operate as res judicata 
between the parties, 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the roth 
August 1921. 
~ Mr. U. S. Bajpai, fur tie Appellants, 

Mr. Harnandan Prasad, iox Mz. Hartbans 
Sahat, fur the Respondents, | 

JUDIMENT.— Tis second 2ppecl re 
vesls extraordinary delay in this Üt gaten, 
Tae plaintifs brought a suit for redemp- 


tion of a muyrtgage and mesne profits, in’ 


the Court of tne Munsif of Ballia long 
ago as 1914. Áccordinj to the Munsif, (le 
ple‘ntifis failed to prove ther title, end 
consequently .the suit was d‘smssed. On 
' appeal by the plaintiffs, tre learned D strict 
Jud2e, ontne 26tn January 1916, remanded 
thecaseto the Munsif for trial onthe merits. 
Tne Munsif, on the r2th September 1916, 
gave the plaintiffs a decree for redemption 
and mesne profits but directed that '' tke 
ident.ty of the plutsand the amount of the 
profits should be determined hereafter 
in the execution department." On appeal 
the learned District Judge, onthe 16th May 
1918, sent the case back to the Munsif 
-to dec.detheidentity of the plots morts eg ed 
and dismissed so much of the suit as related 
to Mesn2 profits, From this order anappeal 
was filed to the High Court, Onthe 29th 


et 
as 
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July 1919, this Court allowed tie apperti. 
It upheld tie Judge's order 2s regards tle 
identity of the plots mortgaged and sent 
the case back to the Munsif to determine 
the amount of mesne profits. In tke mean- 
time, it appears that tre Judce’s order cf 
remand wes sent to tke Munsif and te, 
on tne 9th September 1918, fcund what 
were the plots mortgaged and disallowed 
the claim for damages as directed by tle 
District Judge. There was en appeal from 
this ordet to the District Judgeand it came 
before him for d'sposel on the r7th Apr 
1920. By tkat time the order of the High 
Court of the 29th July 1919, seems to 
have found its wey tothe Courts at 
Ballia and was before the lower Appel- 
late Court when it pessed its order, It 
came to the concluson thet as tre 
Hien Court had ordered the Muns‘f 
to determine the amount of mesne profits, 
it was qute unnecessary for it (tre lower 
Appellate Court) to pass any orders on t1 e 
appeal before it and it formally d'smissed 
the appeal. Then tne Munsif, on rece'pt 
of the Heh Court's order of remand, fc und 
thatthe amount due for mesne profits was 
Rs. 504. Erom this order ên appeal wes 
filed before the District Judge by the 
pleintffs claiming a larger sum, and a 
cross-appeel by the defendants, alleging 
that nothing was due. Both tte appeal 
and cross-appeal were dec'ded by the learn- 
ed District Judge on the roth of August 
1921. Hefcund on tre cross-appeal of tre 
defendants that tle amount due fer 
demeces was Rs. 504 es found ty tke 
Muns‘f. That is a find ng of fact and cannct 
be challenged kere. He went on, Lowever, 
to find that, inasmuch as there was no appee 1 
from tne order of the lower Appellate Court, 
dated the ryth April r920, the matter was 
yes judicata and final, and no amount of 
damages could be given to the plaintiffs 
in the decree. It seems to us that it is 
impossible to uphold this contention. Tke 
order of the High Court ordering a remand 
wiped out all intermediafe proceed’ngs 
which may have been taken by tle Courts 
below. In cur opinion, this appeal must 
succeed. A final decree will be prepared 
giving the plaintiffs possession cf tre plots 
mentioned in the Munsif’s decree of the oth 
September 1918, plus a sum of Rs. 504 


“474 
PRABAU LAH D, GULZARI MAL, 


dameges for mesne profits togetter with 
interestat 6 percent. fromthe 26th October 
1920, till realization plus tre costs of this 
appeal wnich willincludefees on the hig ket 


scale, 


Z, K. & N. A. Appeal allowed. 
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LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No. 1170 OF 1919. 
Merch 24, 1923. 

Present -—Mr. Justice Muti Sagar. 
PRABHU LAL AND OTHERS—DEFEND- 
ANTS—APPELLANTS 

| VEYSUS 
GULZARIMAL AND OTHERS—PLAINTIFFS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O.XLI, 
y. 27— Appeal— Additional evidence— Appellate 
Court, power of—" Any other substantial cause,” 
meaning of. . 

Order XLI, r. 27 of the Civil Procedure Code 
confers very wide powers onan Appellate Court 
to order further enquiry, and it is not open to a 
party to object to an order of remand, if the Appel- 
late Court is ofopinion thatthe evidence onthe 
record is unsatisfactory and that further evidence 

.should be taken in the interests of justice. [p. 
475, col. 1.] 

The "cause" referred to in the latter portion 
of r.27, O. XLI of the Civil Procedure Code, 
neel not be ejusdem generis with the cautes stated 
in the earlier part of the rule. The expression 
“any other substantial cause” inthe rule confers 


a wide discretion on an Apellate Court to admit . 


additional evidence when the ends cf justice re- 
quire it. [p. 475, col.1.] 

Ambuja Ammal v. Appadurai Mudali, 30 Ind. 
Cas. 402; 38 M. 414, Andtappa Pillay v. Muthu- 
kumara Thevan, x4 Ind. Cas. 140; 36 M. 477; (1912) 
M. W. N. 455; 11 M, L. T. 241, Venkatachela Pillai 
v. Ranga Pillai, 28 Ind. Cas. 694; 28 M, LI. J. 334; 
17 M. L. T. 220, relied on. 

Second appeal frem a decree cf tle 
Sen'or Sub-Judge, Hissar, dated tle 
6th February 1919. 

Mr. Manohar Lal, fcr tle Appellants. 

Mr. Gullu Ram, fur the Respondents, 


JUDGMENT.—Tie fects of tle care 

giving r'seto this second appeal are brietiy 
.as follows :— 

On the 6th September r916, defendanis 
Nos.5to 1racting on behalf of deiendent 
Nos. 2 and 3 executede deed of sale inres- 
pect of the langin sut in favour of defend- 
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ant No. I fora sum of Rs. 99. Therenpon 
the pk int:ffs, wioalleged tL emselves 1o Fe 


joint owners of tke property, broug] t this 


suit for a decleretiont]at they and defen- 
dant No. 4 were entitled to seven eig} tt s 
share inthe property sold, e nd ti. at the sele 
Inrespectofthisshare madeby defendants 
Nus. 5 toii was nulland void. Asto the 
remein'ng one-eighth skare, it was stated 
that the plintiffs, asthejoint owners of tke 
property, were entitled to pre-empt and that 
a decree for possession should be passed 
in their favour ín respect of this shere. 
Tae defendant-vendee denied these allega- 
tiocnsandcontendedthat a partition between 
the plaintiffs and defendants Nis. 2 and 3 
had taken place, and tket:tke land in cuit 
had fallento the shere of the latter and that 
the sale thereof was; therefore, valid. It 
was further contended that tke custom 
of pre-emption did not prevailin the sub- 
divison where the property was stuate 
and that, therefore, tte plaintiffs were nd 
entitled to get a decree fr possession by 


. pre-emption, Ine following isstes were 


fre med:— 

I. Didtrelandin suit form pait cf any 
big plot of land? 

2, Hada partition been effected and did 
the land in dispute belung to Jugal Kiskcre 
and Chandu Lal, defendents No.2 and3? 

3. What was the share of the plaintiffs 
if a partition had not been effectedand did 
the plaintiffs hold possess’cn of thé lend in 
dispute ? | 

4. Was the sale of tae seven-eightls 
share of the land in d'spute invalid and 
were not tbe pleintiffs bound by it? 

5, Was Bhiwani Lokar a sub-division? 

6, If Bhiwani Lohar wasa sub-division 
d'dthe custom of pre-emption exist there- 
in? 

7. Had the plaintiffs a right of pre- 
emption in respect of tresalein dispute? ' 

Tre Trial Court found in favour of the 
defendants on almost all the issues raised 
and dismissed the plaintiffs’ suit. 

On appeal the learned Senior Subordinate 
Judge held that the evidence as to the 
existence of the custom of pre-emption in 
the Mohalla where the property in d'spute 
was s'tuate and es to the factum of parti- 
tion between the plaintiffs and defendants 
Nos. 2 and 3, was not satisfactory andthat 
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the case should consequently beremanded 

for further enquiry. ‘Tre case was accord- 

ingly remanded and further evidence was 
taken, After the enquiry was completed, 

the learned Munsif reported that theelleged 
partition between plaintiffs and defendants 

Nos. 2 and 3 had not been established and 

that the custom of pre-emption was fcund 

to exist inthe Mohalla in which theland 

sold was situate. Upon these findings tie 
learned Senior Subordinate Judge accepted 
the appeal and decreed the plaintiff's suit. 

Tne defendant-vendee has now come up 

in second appeal to this Court and the only 

ground urged on his behalf is that the order 

of remand passed by the learned Senicr 

Subordinate Judge on the ryth August 

1918, was illegal and that on the evidence 

produced and the findings arrived at by the 

Trial Court in the first instance, a remand 

was altogether uncalled for. With this 

contention I am unable to agree. Order 

XLI, r. 27 of the Civil Procedure Code 

confers very wide powers on an Appellate 
Court to order further enquiry, and I do not 

think it is open to a party to object toa re- 

mand if the Court is of opinion that the 

evidence on the record is unsatisfactcry 

and that further evidence should be taken 
in the interests of justice. Tne section 
provides that tne parties to en appeal 

shall not be entitled to produce additioral 

evidence in tne Appellate Court but if tie 

Appellate Court requires any document to 

be produced or any wtnesst be exe m'ned 

to enable it to proncunce judgment or for 

any other substantiel cause, tEe.Appellete 
Court may allow such evidence or document 

- to be produced or witness to be exenr ned. 
Taere is ample authority for holding that 
the cause referred to kere need not be 
ejusdem. generis with the causes stated in 
theearlier part of theruleandtnat the ex- 
pression ' any other substantiel cause” 
confers a wide discretion on the Appellate 
Courttoadmit additional evidence wkentle 


ends of justice require it—vide Ambuia’ 


Ammalv. Appadurai Mudali (1), Andia ppa 
Pillay v. Muthukumara Thevan, (2) and 
Venkatachela Pillai v. Ranga Pillai (3). 


(1) 30 Ind. Cas. 402: 38 M. 414. ` 
(2) 14 Ind. Cas. 140; 36 M. 477; (1912) M. W.N. 
450; IX M. I, T.241. 
z (3) 28 Ind. Cas. 694; 28 M. L. J. 334117 M. LT. 
20. ' 
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It is, therefore, clear that tbe powers 
possessed by a Court to admit further 
evidence are not, in any wey, fettered and 
no objection can legally be taken in this 
case to the order of remand passed by 
the learned Senior Subord'nete Judge cn 
the 17th August 1918, 

TheSen:or Subord‘nate Judge has ordered 
that the plaintiffs shall be entitled to a 
decree for possession in respect of the one- 
e‘ghth share sold on payment of Rs, 99. 
Taisisclearly a mistake. Accord ng tot] e 
sale-deed Rs. 99 wes tre price fixed for tre 
waole plot. Plaintiffs snould, therefore, 
have been given a decree for pcssessicn 
of tke one-e'ghth skare on payment of 
Rs. 12-6-0 only. 

i, accordingly d'sm'ss the appeal, but 
direct that, so faras the one-e'ghth slare 
of theland inswt isconcerned,tte plaintiffs 
will be entitled to get possession tkerecf 
on payment of Rs. 12-6-o only instead of 
Rs.99. The defendants stallpay tlecsts 
of the plaintiffs throughout, 


Z. Ki Appeal dismissed, 


Banaran ADS sta 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 3 37 OF 1922, 
February 12, 1923. 

Present :—Mr. Justice Mie Coll. 
RAMPIVAR, BY HER GUARDIAN BUDHA 
—DEFENDANT—APPELLANT 
2FSUS 
DEVA RAMA—PLaAINTIFF— 

RESPONDENT, 

Hindu Law—M arriage— Ceremonies, 
ance of— Persons entitled to give girl in marriage 
-Factum valet, doctrine of, applicability of— 
Restitution of conjugal rights, suit for—Proof of 
factum and validity ‘of marriage. 
“Under the Hindu Law, the father, paternal 
grand-father, brother, paternal kinsmen up to 
the tenth degree and the mother are, respectively 
entitled to give a girl in marriage. [p. 477, col r.] 

In Bengal; however, the maternal grand-father 
and the maternal uncle are, in default o£ kinsmen 
preferred to the mother. [p.477, col. 1.] 

Under the Hindu Law when a person not strict- 
ly entitled to do so gives a girl in marriage the 
doctrine factum valet prevails. [p. 477, col. 1.] 

l Where in a suit for the restitution of con~ 
jugal rights, the validity of the marriage itself 


performs 
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is disputed, it is not enough to find that the mar- 
riage took place, leaving it to be presumed that 
the rites and ceremonies neçessary to consti- 
tute a legal marriage in the particular case were 
performed; the Court must find.specifically what 
these rites and ceremonies were and whether they 
were performed. [p. 477, cols. 1 & 2.] 

Surjyamoni Dasi v. Kali Kanta Das, 28 C. 37; 

C. W. N. 195, relied on. 

Under the Hindu Law no prescribed ceremony 
is necessary to constitute marriage, provided 
that if any ceremony is customary and re- 
garded by the caste as essential, then it must 
be performed. [p: 477, col. 2.] 

The ceremony of  Saptapadi is necessary 
to complete a marriage performed according 
to the orthodox rites, and that of Vivak 
Hom is also usually performed, but their non- 
performance does not invalidate a marriage, 
if otherwise completed. (p. 478, col. 1.] 


Second appealagainst the judgment and 
decree passed by the District Court, 
Mandalay, in its Civil Appeal No. 51 of 
1921, dated the oth May 1922. 

Mr. Ganguli, for the Appellant. 

Mr. R. K. Banerjee, tor the Respondent. 

JUDGMENT.—The plaintiff-respendent, 
a Hindu, brought a suit for restitt tcn 
of conjugal rights against the defer dcnt- 
appellant, a Hindu minor. The deferce 
was that there hed never been a martece 
ot the pretence of a marriace. In her 
deposition the defendant-eppellant  cm- 
plified her written statement ard stated 
that her mother—her father is said to te 
den d—on going to India left her temporarily 
with her father, Le, the deferdent-<p- 
pellent’s maternal grandfather, that citer 


some time, as there were no women in his: 


house, the latter asked the plaintifi-respen- 
dent’s mother io take her into her house, 
thət there a man (possibly the plaintif- 
respondent) made improper overturcs to 
her. and she consequently complained 
to the  plaintiff-respondent's mother ard 
told herthat she would return to her grand- 
father, that the plaintiff-respondent's 
mother then took her to Ranroon where 
her mother, on her reti rn from India, src- 
ceeded in finding and rescuing her. 

The piaintiff-respondent adduced evi- 
dence of the marriage. The "Township 
Judge believed this evidence end held 
that the marriage was valid and gave the 
plaintifi-respondent a decree which was 
confirmed on appeal. "The defer deant- 
appellant has now appealed vrderscctien 
Yoo, Civil Procedute Code. 
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_ The learned District Judge did not go 
into the evidence properly and I think 
his failure to do so amounted tò an error 
of procedure which would justify this Cov rt 
in examining the evidence with a view to 

seeing whether the finding of fact that a 

marriage ceremony took place was justified, 
All that the Tistrict Judge says on the 

question whether the evidence given of 

the marriage shovld be accepted is ''as.to 

whether there wasa valid marriage hetween 

the patties, the Lower Court has dealt with 

the evidence and the law on the subject 

in its judgment and I agree with the con- 

clusions arrived at. There was reliable 

evidence that there was a ceremony of ` 
marriage between the parties. The lower 

Court believed that evidence.” 


The evidence adduced was extremely 
meagre, and I think the Courts below showed 
a good deal of credulity in accepting it. 
The plaintiff-respondeht said that, there 
were about 300 persons present at the 
ceremony and mentioned eight of them, 
but of these he only called 1cut, of wbem 
one was a Muhammadan, another krew ro- 
thing, and a third wes his cwn father, wto 
stated that the . defendent-eppellent's 
grandfather who was a complete strenrer 
to him, told him thet he wanted 10 
marry bis grand-derchter to a tcy of 
the same caste and that eccordingly this 
marriage was arranged. Tbe  Brlmn 
Pandit, who is alleged to have cer cictcd 
the mariage, was not called asa witress, 
the excuse being that he hed recre to Ir die, 
There is no evidence of any Letrothal ardro 
evidence of living together after the cere- 
mony except the statement of the plaintiff- 
respondent himselt, who says that he lived 
with defendent-eppellent for three diy 
in her grandfather’s herse erd then six 
months at his father’s horse erd that Fe 
then took her to India end lived with ber 
there for six months, at the end of which 
her mother took her away-—a very differ- 
ent stofy from that of the defercert- 
appellant, who says that she lived at the 
plaintiffrespordert's mother’s kouse for 
two days and was then taken by herto Ren- 
goon, where she lived a menth. It ses 
to me that if such eviderce ês this were 
to be accepted asstfficient prcof that à. 
marriage ceremony took plece, Hindu 
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minor girls would be in a very dangerous 
position. 

I shail not discuss this point further, þe- 
cause I think itis clear that even if the 
witnesses are believed there is no evidence 
of a valid marriage. 

It was contended at the triel that if 
there wisa marriage it was nota valid 
marriage because ¿iter alia the gir! was not 
given in marriage by her mother and be- 
cise certain essential ceremonies were 
not petformed. On the first point the 
'lownship Judge cites Mayne’s Hindu 
Law as authrotiyfor the proposition that a 
grandfather has a priorright to her mother 
to give a girl in marriage The learned 
District Judge merely says: “If she was 
nota widow her guardian was her maternal, 
grandfather, who, it is alleged by plaintiff, 
consented On her benelt to the marriege." 
‘That was not a proper way of dealing with 
the point raised. As a matter of fact, the 
defendant-appellant is said to be a widew 
and it appears that according to all the 
schools except the Gauriya, the father, 
paternal grandfather, brother, kinsman (sa- 
kulya) and mother are successively entitled 
in that order to give a girl in marriage, 
(Baneriee’s Hindu Law, 4th edition, 

page 45). | | 

“By “kinsman is meant paternal kinsman 
to the tenth degree. In Bengal on 
the other hand, the maternal granfather 
and the maternal uncle are in default of 
*sakulya" preferred to the mother. There 
is nothing to show to what school the par- 
ties belong. It is not necessary, however 
t^ pursue the point, because it is 
established that when a person not 
strictly entitied to do so vives a girl in 
marriage the doctrine factum valet prevails. 

On the second point the Township Judge 
considered that as a marriage was proved 
it had to be presumed that the marriage 
was a valid one and he cited a passage 
from Banerjee’s Hindu Law to the effect 
that all that is required is a substantial 
compliance w th the forms to show that 
the parties intend to contract marriage. 
It wash 1d, however, in Suzjyamony Dast v. 
Kali Kanta Das (I) that, when in a suit for 
the restitution of conjugal rights, the valid- 
ity of the marriage itself is disputed , it 
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is not enough to find that the marriave 
took place, leaving it to be presumed 
that the rites and the ceremonies necessary 
to constitute a legal marriage inthe par- 
ticular case were performed; the Court must 
find specifically what these rites and cere- 
monies ate and whether they were perform- 
ed. Amir Ali and Brett, JJ., seid: “How- 
ever much such a presumption may Le 
taken as rightly arising in cases involv- 
ing questions of inheritance, so £s to avoid 
illegitimacy, we cannot agree that in a 
case like the present it could have the effect 
to which the learned Pleader for the re;- 
pondent would wish us to give it. In 
this case, the validity and legality cf 
the marriage is one of the most essentie] 
points inisste, and we cannot hold thet 
we are entitled to presume from the mere 
finding that the marriage was celebrated, 
that all the rites and ceremonies necessery 
to constitute a legal and valid marriage 
were performed. On this point the lower 
Courts should have come to a distinct 
finding." 


Gour says : “Of ell the ceremonies the 
one which is most insisted on and which 
has outlived the rest is the Saptapadi or 
advancing seven steps consisting in the 
bridal p.irfacing andapproaching eachother 
step by step until they join hands on com- 
pletion of the seventh step, which is then 
regarded as the final and irrevocable step,” 
(Gour’s Hindu Code, page 233.) Apparent- 
ly, until the seventh step has been taken 
there is no marriage. The only witncss 
who describes the rites that took place in 
any detail is the plaintiff-respondent 
himself. He says that, cow-dung was 
put in a pot and then he and the 
defendant-appellant walked abreast round 
the pot five times and that thereupon 
the marriage was complete. This was 
clearly meant to bea form of Saptapadi, 
though that word clearly implies that 
there must be seven steps. The Township 
Judge and the District Judge, too, thought 
itimmaterial whether seven steps were 
taken or five. No doubt a valid marriage 
can take place between persons who do not 
follow ` the orthodox rites, ‘Gour says: 
“No prescribed ceremony is necessary to 
constitute marriage, provided that if any 
ceremony is customary and ,tegarded by 
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the caste as essential, then it must be per- 
formed. 

“ Explanation 1.— [he ceremony of Sapta- 
pidi is necessary to complete a marrage 
pariormed according to the orthodox rites, 
and that of Vivak Hom is also usually per- 
formed but their non-performance does 
not invalidate a marriage, if otherwise 
completed?’ 

The italics are mine. In the present case, 
if the ceremony of Sapta padi had been per- 
formed in the. orthodox way that would 
have been conclusive, but it was not. A 
somewhat similarceremony took its place. 
Where is the finding that according to 
the customs of the caste to which the 
pirties belong the ceremony described 
completesa valid marriage? "There is 
none and the only evidence on the point 
is that of the plaintiff respondent himself. I 
must hold, therefore, that even ifa marriage 
took place it was not a valid marriage. 

I accordingly reverse the decrees of the 


Coutts below and dismiss the suit with 
all costs. 
Z. K. Appeal allowed, 


BOMBAY HIGH COURT, 
ÁPPZAI FROM APPELLATE VECRER No, 705 
OF I921. 
January I9, 1923, 

Present *— Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Cramp., 
Tae BANDRA CITY MUNICIPALITY - 
DEFENDANT— APPELLANT 
VErSUS 
Dr. D. A. D'MONTE— PIAINTIFE 
— RESFONDENT. 

Bombay District Municipal Aot (Bom. Act III 
of 1901), s. 96—'' Building," meaning of — Rebuild- 
ing old wall. 

The mere fact that an exact replica of an old 
wall has been built does not prevent the new 
building from being a building with u the meane 
ing of Section 96 of the Bombay District 
Municipal Act. 

Ina suit fora permanent injunction re tra ning 
defendant Municipality from pulling down the 
walls of the plaintiff's house, it appeared that 
the Municipa ity had notified the plaintiff thas 


the house was in a dilapidated condition and 
eventually it bad been agreed that the wall of 
the house on the west and east shonld be 
reconstructed and permission was given to catry 
out the reconstruction. Plaintiff erected the 
walls from the fouudation and also rebuilt the 
Southern wallof the house; 

Held, that the rebuilding of the southern wall 
from its foundations was “the erection of a 
building” within the meaning of section 96 of the 
Bombay District Municipal Act and it was 
necessary for the plaintiff to obtain permission of 
the Municipality before rebuilding it. 

Second appeal against a decision of 
the Joint judge, Thana, in Appeal No, 
123 of 1920. ; 

The Government Pleader, for the Appel- 
lant, ' 

Mr, R. W. Desat, for the Responaent, 


JUDGMENT.—The plaintiff sued to res- 
train the defendant bya permanent injunc- 
tior from pulling dowa any walls or other 
parts of the house No. 167 meationed in 
paragraph I ofthe plaint, ‘the defenaent 
Municipality had given notice to the pleint- 
iff that the house was in a dilapidated 
condition, and after certain corresponaence 
the Municipality agreed to the proposal 
of the plaintiff that the wall of the house 
on the west and east shoula be reconstruct- 
ed ana the damaged wood work renewed, 
ana permission to carry out the proposed 
alteration was given. The cefendant con- 
tested the fact that permission had been 
given to the plaintif to erect the eastern 
ana western walls from the foundation; 
and that was one of the issues upon which 
the parties went to trial It was found 
that permissiou had been granted. $o 
far, the plaintiff succeeded, But with re- 
gard to the southern wall, it was never 
suggested that permission haa been given, 
or even been asked for, to erect a wall 
from its foundation, and it was contended 
for the plaintiff that it was not necessary 
toaskforpermissioa,so thatthe 3rd3ssue 
raised was whether it was necessary ror 
the plaintiff to have the permission of the 
Municipality to rebuild the southern wall 
of the house. That issue wasfoundin the 
affirmative by the Trial Court. Ihe learned 
Judge said at page 8, “ lo erecta building 
in section 96 of the District Municipal 
Act includes any material alteration, en- 
largement or reconstruction of any builoing, 
and under section 3 (7) of the District 
Municipal Act '' Building’ includes walls, 
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verandas, etc., I think that constructing 
the southern wall from the foundation 
is a matertal alteration or reconstruction 
of the building. "' 

In appeal the learned Appellate Judge 
said, ‘‘ But in my opinion, in the circum- 
stances, the mere rebuildingof the soutbern 
wall from its fouadation would not be 
‘erection of a buildirg’ within the meaning 
of section 9u or the District Municipal 
Act, and consequently no permission was 
necessary, It has not been suggested that 


any change was effected in the dimension | 


of the old wall. It hos been urged that, 
probably, the Municipality might have in- 
sisted ou a larger space being left between 
the present builoing of the plaintif ana 
his other building to the south if the plcintit 
haa gone to the Municipality for permiss'cn 
to build the southern wall. ‘That may te, 
but there is nothi: g on the record to justify 


the inference that there wes a deliberate: 


ottempt to offend against the Municipal 
Laws in this respect.” 

Now, it is difficult, so far as we can see, 
to realise on what grounds the learned 
Judge could say that the mere rebuilding 
of the southern wall from its founcation 
would not be “the erection o f a building." 
When the old wall was pulled down, then 
there was nothing left until rebuilding 
operations began. The mere fact that 
an exact replica of the old wall was built 
cannot prevent the new building from being 
a ' buildiug ' within the meaning of the Act, 
The point seems to us to be too clear to 
require elaboration. Really all that the 
plaintiff can urge is, that it is a hard 
case, that the defendant Municipality should 
object to this wall now that it has peen 
built, although no permission was asked 
for, But we have nothing to do with 
qitestions of that sort in second appeal. 
We are merely to decide the question of 
law whether it was necessary under the 

Act for the plaintiff to obtain permission 
` of the Municipality before he rebuilt this 
sodthern wall. That was necessary, and, 
therefore, the plaintiff was not entitlea to 
the injunction lie asked for. 

‘Lhe result will be that theappealisallow- 
ed, and the decree of the Trial Court will be 
restored with costs in this Court ana the 
Court below. 


It will now bea matter for adjustment 


between the perties whether tbe Munici- 
pality shoula take full advantage of the 
southern wall having been built without 
permission, No doubt, the Municipality 
will consicer our judgment, and the fincirg 
of the lower Appellate Court, with which 
we do not intend to quarrel, that tleie 
was nothing on tke record to justify tic 
inference that there was a deliberate 
attempt to offend against the Municipel 
Laws in this respect. 


K. S, D. Appeal allowed. 


RANGOON HIGH COURT, 
CIVIL, MISCELLANEOUS APPLICATIONS Nos. 
59 to 62 of 1922. 
February 26, 1923. 
Present:—-Mr, Justice Lentaigne and Mr, 
^ Justice Carr. 

Tar JUPITER GENERALINSURANCE 
COMPANY, LIMITED, AND OTHERS— 
—PETITIONERS 
VEYSUS 


ABDUL AZIZ—— RESPONDENT, 

Letters Patent (Ran), cl. xx— Application 
Jor transfer of suit to High Court, whether io be 
heard on Original Side—-Suit filed in Court without 
jurisdiction, transfer of— Interpretation of Statutes 
—Punctuation, 

Clause 11 of the Letters Patent of the Rangoon 
High Court contains the express provision that 
a Suit removed to the High Court under that 
clause shall be determined in the Extraordinary 
Original Civil Jurisdiction ofthe Court, but having 
regard to the comma after the word ''remove, ” 
the provision would not necessarily mean that the 
order for removal or transfer to the High Court 
Should be passed in the same jurisdiction. On the 
other hand, as the case when so removed would 
be one within the Original Civil Jurisdiction of the 
Court, there would appear to be reasons based 
on convenience and on the special knowledge 
of the conditions in the Original Civil Jurisdiction 
which would make it desirable that the application 
for removal to the High Court should also be dealt 
with in the Original Jurisdiction of the Court. 
It is further desirable that the practice in different 
High Courts should be uniform as far as is reason. 
ably possible. [p. 480, col. 2.] 

Harendra Lall Roy v. Sarvamangala Dabea, 
24 C. 183; 12 Ind. Dec. (N. 8.) 788, Thomas Robert 
Doucett v, Josiah Patrick Wise, 4 W. R. Misc. 
7, and Sreenivasiey v. Balakrishna Deval, 13 Ind. 
Cas, 860; (1912) M. W. N. 150; 11 M. I. T. 1895 
22 M, I. ]. 187, referred ta, 
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If a proceedingis instituted in a Court which has. 
not got jurisdiction to entertain it, the transfer. 
"of such proceeding to a Court with such jurisdic- 
tion will not cure the defect. [p. 48r, col. 2.] 
Ledgard v. Bull, 9 A. 1913; 13 I. A 134; 4 Sate 
P. C. J. 741; 5 Ind. Dec. N. 9) 561, followed:. 
It is not always safe to rely on punc-. 
_- tuation as a deciding factor in a question of con- 
` struction of a Statute, [p. 480, col. 2.] 

Civil Miscellaneous Applications be ng 
applications for transfer of Civil Reguler 
Suits Nos. 58—61 of 1922 of the District 
Court, Pegu. l 

Mr. Keith; for the Petitioners. 

Sir Robert Giles, for the Respondent. 

JUDGMENT.—Tke four applications, 
Civil Miscellanecus Nos. 59 to 62 of 1922, 
before this Bench pray for the transfer 
to and trialbeforetke High Courtesa Cc uit 
of Extraordinary Original Civil Jursdic- 
tion of four suits, whicn Lave been instituted 
by the respondent, Abdul Aziz, aga-nst 
four Insurance Companies invclving large 
claims, said to amount to 44 lakLs of rupees 
in tne aggregate, for losses by fire under 
certain policies of insurance, . In each 
application thereis a reference to secticn24 
of the Code of Civil Procedure and to section 
II of the Letters Patent of this Court, 
and the applications are filed on bekalf 
of the defendants in such swits. 

Objection nas been taken by Sr Robert 
Giles on behalf of the respondent-plainhd 
that tbe applications, beng made under 


section II of the Letters Patent, skculd be. 


heard by a Judge exercsing tke Original 
Civil Jurisdiction of tke Court and our 


attention has been drawn to tLe fect ti at. 
the judgment in Harendra Lall. Roy v.: 


Sarvamangala Dabee (1) is shown by the 
list of reported cases at tke beginmng 


of that volume to have been passed by a: 


Judge exerc'singthe Original Civil Jurisd c- 


tion of the Calcutta High Court. Relance 


is also placed on an earler decision of tre 
Calcutta Hign Court in Thomas Robert 
Doucett v. Josiah Patrick Wise 
and on a decision of tne Madras High 
Court in  Sreenivasier v Balakrishna 
Devat (3), which are both 


Letters Patent of these Courts should. be 


24 C. 183; 12 Ind. Decs (x. $.) 788, 
i PA 4 W. R. Misc. i : : 


, Y 


"A ae a Sa 
E I3 Ind. Cas. 860; (rora)y M. WAN. 50; IT ^ 


M; I; T. 159) 22 M; I, J. x87. 


(2). 


are to thé 
effect: that the applications for transfer: 


heard by the Judge exercising the Oricinaí 
Civil Jurisd.ction of tle Court.. 
Section II of tre Letters Patent of this 
High Court contains tre express previsi 
that any suit so removed to tre H’gn Ccurt 
under trat section skall be’ deternincd 
in the Extràordinary Orjgiral Civil Juris- 
diction of tke Court, but Laving regerd 
to the comma after the werd “remove,” 
the provision would, not necssetily mean 
that tke order fcr removal cr transler to 


- the High Court skculd be pessedin tie sare 


jurisdiction. OntrectrerLend, asthecece 
When so removed wuld be cne within 
tke Original Civil Jurisdict/cncitle Ccurt,. c 
there would appear to be reascns kesed cn 

convervence andcn tlespecel kncwledge 

of tke cenditicns inthe Orginal Cv:1 Juris 

dction which would make it desizalle 

that the epplcaticn {cr removal t» tle 

Hgh Ccurt si culd also be deeh wil :n ile 

Orginal Jursdctin cf tle Curt. It :s 

further des‘rabletl attheprectice:nd ferent 

Bigh Ccurts skculd be umfcrm as far £s 

is reasonably pcssible. Morecver, it :8 

not always safe t» rely cn puncluaticn cs 

a deciding factcr ina questicn of ccnsirtce 

tion, and on referring to tke Letters Patent 

of the High Ccurts of Calcutte, Ecmtay 

and Madras, as reprcduced :n Mulla’s Cwil 
Procedure Ccde, wefinda different punctua- 

tion insection x3 whiclappearsto empl] e+ 
sise the constructicn adopted in Celctita. 
and Madras. 

There are four applicaticns fcr revisicn 
standing in tre names of tre same parties, 
which, for the convenience of tre Advccates 
concerned, have been postponed t» a later 
date. We are informed that these appl ca- 
tions raise objections to the jurisd.cticn 
of tne Pegu District Court to entertain 
the suits. The Advocates concerned ere 
correct in their view tnat the two sets of 
applications need not be heard together 
but we are of opinion that the applications 
for revision should be decided prior to tke 
disposal of the application now before us. 
The decision of the applications as to juris- 
diction will involve no question of discre- 
tion, but. they may involve questions 
of fact, ete, which snozuld be communicated" 
to tne Court disposing of tne applications: 
now before us For example, n it should’ 
be held that the District Court has no juris- 
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diction to eritertain the suits, that aspect 
of the case would appear to be a ground 
or additional ground, -as the case may be, 
for rejecting the applications for removal 
of the suits to the High Court, having te- 
gard to the decisión 5f ther Lordhsips »f 
the Privy Cotincil in Ledgard v. Bull (4) 
thatif à proceedin: sinstititted ina Court 
which hes not got jurisdiction to entertain 
it, the transfer of such proceeding t» a Cuit 
with such jurisdiction will not cure tre 
defect, REST d 
| Bor theabovereasons, we direct that the 
four applicati»ns now before us for the 
Tem oval of the suits to the High Court 
be placed before the Judze exercising the 
Original Civil Jurisdiction of the Court. 
Costs of this hearing reserved forconsidera- 
tion of tae Judze passin; final orders on 
the applications, 4 
mcr MEE Order accordingly. 
(4 9 A. 19113 I, A. 134; 4 Sar. P. Č. J. 
“741; 5 Ind. Dec. (N. $.) 561. E i 


a Se 


. CALCUTTA HIGH COURT. . 
SECOND CIVIL APPEAL No. 1188 oF 1020, 
l June I5, 1922. 
Presentz—Mr. Justice Walmsley and | 
___. Mr. Justice Ghose. 
MOHABBAT. ALI—PLAINTIFE— 
APPELLANT - ` 
l ver sus ; 
TOFPAÀR ALI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

M uhammadans—M uhammadan 
chase by.one mensber—~ Presumption — Hindu 
family, principle of, whether applicable. x 

` The principles of a Hindu joint family do not 
apply to a Muhammadan family, : 

Where, therefore, a Muhammadan uncle and 
nephew reside together, and th» uncle purchases 
property in his own name, the presumption is that 
he made the purchase with his own money, unless 
it can beshown that the nephew Supplied a portion 
of the purchase-money, Tow fp de E 4 

Second appeilagainst a decree of tke 
Additional D.strict Judge, Non khali, dated 


joint 


29th January r920... : 
Mr. Jitendra Kumar Se Gupta, for tlie 
Appellant. : rui JO 
Me, Jyotish Chandra Sarcar, for the Re- 
spoadents. D M os 
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. JUDGMENT. `,- - c 

Walmsley, J.—This appeal arises out-of 

a dispute. between a Muhammadan uncle 
“his nephew. There were « ‘three 
brothers. The p aint ff Mohabbat Ali, -Atar 
Ali—the father of the principal defend- 
ant, and Rakbat Ali and. they -appear 
to have inherited three . kanis. of -land 
from their father. ^ Rakbat. Ali.took cne 
kani and left his. brothers. and was not 
in any way concerned. with.thenr ihere- 
after, Atar Ali died ‘leaving.a -widow, a 
daughter and the -principal defendant. 
The widow lfeft.the. village with her 


E 4.0 pet ~ eo 


daughter and-the principal defendant was 


brought up by Mohabbat. Ali ard ' we 


-have not to consider in this case about 


the shares. that descended to. the widow 
and the daughter. Mohabbat Ali. had 
then two kanisin his possession and.he 
brought the principal defendant up-and ` 
gave him and hissister in marriage, ‘The 
-case of the plaintiff is, that after -his 
father’s death and'after Atar Aliis death, 
he was able to buy some land with his 
own Money and that, shortly before the 
suit, the pr ncipat defendant Tofar Ali dis- 
, possessed him from that purchased land 
claming that he had a share init. The 
case made by.the defendant Tofar Ali 
in the Courts below was that part-of the 


` Money used in purchasing the property 


in dispute was supplied by .hm.. It 
appears to me that? the Judges. inthe 
Courts below, although they. profess to 
recognize that the. principles of a, joint 
Hindu family do not apply to.a Mubam- 
madan family, Fave fallen into that very 
ertor and have regarded the evidence in 
the light of those princ'p'es. On the face 
of the documents as they stand, the 
purchase was made by Mohabbat Ali 
exclusively and ‘Tofar Ali had no share 
in purchases. It was cleatly, therefore, 
the duty of Tofar Ali to slow that ke 
hid supplied part of the purchase-money, 
and, on the findings of fact recorded by 
the lower Courts, it must be Feld that 
he failed to give such proof. Ike Courts 
proceeded on the footing that, as the 
uncle and the nephew were Living jcintly 
the Money must have come from the joint 
fund. But, as I have said, that view in- 
volves the error of applying to this case 
the principles of a Hindu joint family 
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Reference is also made to an arbitration RANGOON HIGH COURT. 
prOceeding which is said t^ have award- QrvinL REVISION NOS. 240, 241,242 - 
ed ird of the land to "Tofar Ali and AND 243 OF 1022. 
$1ds to “Mohabbat Ali, But that prr- April 6, 1923. 
ceeding was never brought into Cout Present:—Mr, Justice Heald and 
and it cannot operate to give any title Mr. Justice Lentaigne. 
to ithe nephew. Another piece of evidence Tae JUPITER GENERAL 
t? which reference is made «on behalf «f — INSURANCE COMPANY LIMITED 
the defendant is the Record of Rghts in AND ‘OTHERS —PETITIONERS 
Which the uncle andthe nephew are shown versus 
to ‘be in joint possession with an interest «f ABDUL AZIZ—RESPONDENT., 


eight-annas'eich. This record was prepared paie viet dod: UP Or V of 1908), > 20 (9. 

e : $ : : : : Il5—-5ww on coniraci oj "surance—riacé o, 
ini EN the present Pu aa of o suing—'' Cause of action," meaning of—Iner- 
suit a nd, OL course, much la er then t € locutory order— Revision — Interference by High 
‘athitration proceedings and its value is Couri. 


reduced ts insignificance by the fect that i ae ao pom to medi TER 
PUE TD cA „a With aninterlocutory order where no appeal lies 
it is not in keeping withthe award of the directly from the order impugned, icd where 


arbitrators. It appears to me that the grounds exist which peremptorily call for its inter- 
learned Judge of thelower Appellate Court ference, but it should not interfere unless irrepar- 
has come toa wrong co nclusion 4 or the able damage will be caused by its refusal 


EP oue DRM A ctl. [p. 483, col. 1.] 
reasons which I kave mentioned and that "ry Chetty Firm v. P.L. N. N. Narayanan 


This appeal must, therefore, be decreed Chetty, 64 In. Cas. 821; 11 L. B. R. 65,followed.§ 
with costs. -"The plaintiff's title will be The words “cause of action"' in section 20 (c) 
‘declared to the lands in schedule fa of a E piece er zn = as iris on 
; POM ; : : contracts ate Concerned, incride the making o 
of th xf app and he x ill recover: kkas the contract and the performance or completion 
Possession of the. land in schedule kha. of the contract and the payment of 
So far as ‘the ptayeríor mesne profits is money under the contract, and, in cases based 


concerned, ‘having regard to the cricum- 92 a Contract of insurance, they do not include 
stances of the case, particularly tothe re- up i ati at ere Le Pep 
lationship between tie parties, that part even a gaen cause since the real cause of 
cf the suit is dismissed. The decree -f 2 od a me aan to pay the mony oe under 
the ` NONA LA ari Ac- e Contract and the prim ‘Cause o at cause 
a Wa nai Pr d B M ia kl is the contract itself Tus lon of destruction of 
i : pue" : the property being only a secondary cause which 
‘terms aforesaid. The "plaintiff wil be en- is purely accidental being üue merely to the 
- titled to his costs in this Court as well mature of the particular kind of -contract 


as in the Courts below. under consideration. [p 487, cols. 1 & 2.] wan 
‘Ghose, T.—] aeree Case-law discussed, 
da DIT Therefore, the fact that the property mas destroy- 


ed or damaged is not a part of the Cuase of action 

in a suit on a Contract of insurance, and the fact 

that the loss or destruction took place within 
the local limits of the jurisdiction of a particular 
Court does not give that Court jurisdiction to try. 
the suit. [p. 487, col. 2.] 

Per Lentaigne, J.—A suit based on a Contract 
may be instituted in d-Court having jurisdiction 
either over the place where the contract was made 
or over the place where the contract was to be 
performed, including in the latter any place where 
any money was to be paid under the Contract~ 
[p- 49r, col. 1.] i 
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Civil revision from an order of the 
District Court, Pegu, dated the rth 
December 1922, passed in Civil Regular 
Saits Nos. 58 to Or of 1922 of that Court. | 
` Mr. Keith, for the Petitioners. T 

Sir Robert Giles, for the Respondent. 
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Heald, J.—[hese applications are con- 
tested on the preliminary ground that 
the High Court dots not ordinarilyinter- 
fere in revision withinterlocutory orders. 

The law .on this subject was-explained 
By a Bench of the Chief Court inthe case 
of S. R.M. M. Chetty Firm v. PI L. N. 
N. Narayanan Chetty (1), where we hela 


that the MighsCourt has power to inter- ` 


ifere when no-appeal lies directly from 
‘the -order ‘impugned, and where grounds 
exist which.peremptorily call for its inter- 
ference, but should not interfere unless 
-irreparable damage would be -csused by its 
refusal, 

At ts clear that in the present cases 
4f revision is refused and if the Pegu 
Court’s order as regaris jurisdiction is 
Jiltimately ‘found ito have .been mistaken, 
‘the parties will have been put to great 
expense over a ‘trial which will have 

-proved -entirely ineffective, 

Respondent - replies to this argument 

thatif that -should ‘be the ultimate result 
wi the .trials, it will be be who will 
‘ finally be mulcted in costs, so that no 
irreparable :damage will be caused to 
‘the petitioners, but I.cannot accept ihat 
argument because it pays no regard tu 
tthe dangers of delay in litigation sor to 
the time and trouble.of the parties for 
which costs cannot compensates, or to 
the time and trouble of the Courts 
which would be wasted, to .say nothing 
of the inconvenienc: to witnesses and 
‘the loss of interest .on.expenses -actually 
disbursed. 

Further, it appears tnat if, as a matter 
of fact, the Pegu -Court has not jurisdic- 
tion and if this Court on the Original 
Side ‘should decide to transfer the suits 
4oitself and try tiem, the trial in this 
Court will.itse!f be without juris .iction 
ant, 'fherefore, abortive. 

It seems-to-me, therefore, that in the 
present case grounds .do .exist which 
speremptorily -c:1l for interference in re- 
vision and ‘that irreparable damage 
would be caused by our refusal to inter- 
fere at the present stage. 

I would, ther-fore, rej: ct the preliminary 
objection to this Court’s dealing with 
‘the .matter. 

(1) “64 Ind. Cas.821; 11° B..R. 65. 
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The only other question to be consider- 
ed is whether or not the Pegu Court 
thas jurisdiction te entertain such 
suits. 

The suits are admittedly based on con- 
tract and it does not seem to be disputed 
that the ‘contracts were entered into in 
Rangoon; that the claims under the 
Contracts were to be mede in Rangoon, 
and tnat-payment under the contracts was 
to be had in Rangoon, Rangoon being 
admittedly outside the local limits of the 
Pegu -Cotirt’s jurisdiction. 

The only circumstance which could 
give the Regu Court jurisdiction in this 
‘ease is the fact that the loss caused 
by the damage or destruction of the 
property insured occurred in the Pegu 
District. Respondent’s case is that he 
would have to prove the fact .of the 
damage or destruction and the amount 
‘of the loss, and that, therefore, those 
Matters are part of his cause of action 
and'so are sufficient to give the Pegu 
Court jurisdiction. 

The Code of Civil Procedure in dealing 
with the place of institution of suits 
Says that in the case of suits other 
than suits to obtain relief respecting, or 
‘compensation for wrong to, immoveable 
property, and suits for compensation 
for wrong done:to the person or io im- 
moveable property, the suit must be 
instituted ina Court within the local 
limits of whose jurisdiction either one 
ur more of the defendants resides of 
carries on business, or the catre of action 
wholly or in part arises. i 

In the present case it is not suggested 
‘that any -of the petitioners, who are 
defendants in the suits, resides or carries 
on business within the meaning of 
the section in the jurisdiction of the 
Pegu Court, but it i. alleged that, be- 
cause tre damage wh'ch is the ultimate 
basis of repondent's claims under the 
co;:tiacts between the parties occurred 
within the local limits «f the jurisdic- 
tion of that Conrt, therefore, the cause of 


-action arose in part within that jurisd’c- 


tion, .nd the resp ndent was ent tled to 
insttute his siits in that Court. 
Tneiss.e is thus aarrowed down to 
the question whetler in a suit on such 
contracts of insurance the cause of action 


" £ 
- 484 
i 


wa 


- INDIAN- CASES; 


Bis 


JUPITER GENERAL INSURANCE CO. LD. 7. ABDUL, AZIZ,- © po: r 


"arises “wholly of in, part: at the place 
. where:the propety insured is damaged 


or destroyed. But for the fact that 
it has been held otherwise I should 
have ‘had no hesitation in answering that 
“question in the negative. It seemsabsurd, 
^on the face of it, that if I in Rangoon 
insure goods for despatch to Karachi 


-and the goods happeu to be damaged at 
- Karachi or at any place en voute, 1 
might be compelled tc defend a suit at 


‘such place, when the contract on which 
the suit wasbased was Made in Ran- 


-= goon and wien payment of the indemnity 


was to ve made in Rangoon. 

But wa have been referred to cases 
‘whith would seem to suggest tnat result 
ond it is necassir’ to consider them, 

The first case to which we have been 


' referred, nimaly, Catlland v. Champion (2), 


dealt with life insurance. An -action on 


- a policy on the life of a person who died 


“The defendant 


in Srotland wis brought in Middlesex. 
changed the venue to 
Lindon on an affidavit that the cause’ of 


"action arose wholly in Loadon, but at 


the hearing it was hela that it could 
not possibly be tru» that the whole cause 


"of action arose in London since the person 
^^whose/life was insured died in Scotland. 


‘Bois ruling 
England. at: the time of that decision, 


certainly suggests that in 


that i, in 1797, the death of the person 
insured was regarded for: the purpose 
ot the particular" rules of procedure 


‘Involved in that case as part of the cause 


“action” 
^ Bnglish case of -Read v. Brown (3) where 
' the Master . 
‘approval the definition in an e2flier case: 


-is 
in ordér to-suppo t his 


“judg Ment ‘of the Court.” 
7 definitióh ‘to the: present cases, 


‘of action on a policy of life insurance. 


For a definition of the words “cause of 
- we have been referred to the 


of the Rolls cited ^ with 


‘which wasas fóllows:—Tne cause-of action 
"every.fact which it would .be neces- 
sity for-the plaintiff to prove, if traversed, 
tight to “the 
Applying that 
it is 
clear that tue réspondent would have to 
tove, ii the petit oners denied it, -the 


‘fret A the ;BIopenuy was damaged 


` 


CE xia 101 ES R. 933; 7 T. R. 205. 
` (1889) 22 Q. B. D. 128; 58 L. J. 0 B. 120; 
à. T. 250137 W. R.-I31: 


a conciusion in his favour.” 


or destroyed a and that fact dados 
arose vat Daiku in the Pegu ‘District. 
If, therefore, that definition is a pplicabie 
to the words "cause of action” in 
section 20 (c) of the Code, then- part 
of the cause of action in the présent 
case arose within the jurisdiction of the 
Pegu Court and thé suits might be 
instituted there. It is to be notéd, 
however, that the case was entirely differ- 
rent from the present cases, In that 
case the assignee of. a debt due for 
the price of goods sold and delivered 
outside London sued in London fcr the 
debt, claiming thatthe Court in London 
hid jurisdiction by reason of the fact 
that the debt had been assigned to him 
in London. It was held that because 
the assignment -of the debt . was “a 
fact which the defendant was entitled 
to traverse and which, if traversed, the 
plaintif was bouid to prove, it was 
part of the cause of - action, and that 


because ihe assig ninent took place with- 


in the 
Court, 


jurisdiction of the ^ Mayor's 
Loidon, taat Court had jurisdic- 


. tion. The result of the adoption ‘of 


that ruling in India would be that if 
A., a- merchant in. Rangoon, owed -B, 
anuther merchant ig Rangoon, -a debt 
contracted in Rangoon and - payable in 
Rangoon and if B assigned that debt to 
C in Karachi, C could sue A in Karachi, 
Such a result would, in my opinion, be 
entirely contrary to. the intention of the 
framers of the Codeof Civil Procedure and 
could not possibly have been contemplat- 
ed by them. 5 


- 
F 


Bor aaother definition of “ cause . of 
acticn" in connection with the . pro- 
visions of another. section of the 
Code (section 103: of: the Code’ of 1882, 
corresponding to: O. IX- 7. 9, of the 
present Code), we have been r«ferred.. to 
the case of Chand Kour v. Partab Singh 
(4), where Lord Watson, delivering the 
judgment of the Privy Couneil,.. defined 
cause of action as “ the media upon which 
the plaintiff asks the Court to: arrive at 


` 
- 


) 16€. 98; 15 1. A. 156; 5 Sat, Pc J. re 
12 Ind. Jur. 3313 8 Ind. Dec. (N. 5.) 65 (P, C 
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‘Still another definition of ' cause of 
action " occurs in the case of 
Musa Yaqub v. Manilal Ajitrat (5), where 
it was said that ''cause of action " has 
been defined as “that bundle of essential 
facts which it is necessary for the plaint- 
iff to prove before he can succeed in the 
Case." 

The definition in Read v. Brown (3) was 
cited with approval in the case of Murti 
v. Bhola Ram (6), but that was in con- 
nection with the use of the words “ cause 
of' action " in section 43 (now O. II, 
xr. 2) of the Code. 

"The same definition was also followed 
in India in the case of Veshvendra Thirtha 
v. National Insurance Co., Limited (7) in 
which a Bench of the Madras High Court 
held on the strength of that definition 
that the death of a person insured was 
part of the catse of action ina scit 
fo recover money due on a life insurance 
policy, and that, therefore, such a suit 
could be instituted in the place where 
the person insured died. Itisto be noted, 
however, that the learned Judges adopted 
the defiiition with some reluctance. They 
ssid that the contention that the suit 
could be instituted at the place where 
the policy-holder died was ‘‘ in accordance 
with the definition of the term  ' cause 
of action’ contained in Read v. Brown (3)” 
whch Courts in this country have 
adoptedso frequently that we do not feel at 
liberty to depart from it. It is, moreover, 
supported ““ directly by Cailland v. 
Ghampion (2) and is consistent with the 
reference ‘ to cause of action’ in section 20, 
Code of Civil Procegure, We, therefore, 
accept it.” 

‘That is the only Indian case dealing 
with insurance to which we have been 
referred and it expressly follows the 
English case-law without considering whe- 
ther or not that law is applicable to 
cases falling under the Indian Code of 
Civil Procedure. I have already pointed 
out the startling results of that appli- 
cation-andI am of opinion that those 


= 
u 


* (5 2 he AW NA R. 20. ine 
6) I6 A. 165; A. W. N. (1894) 615 8 In 3 
; 8) 106 (P, B.), : i 
(7) -43- Tnd: Cass 8921- 
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results justify a reconsideration of the 
question whether or not the words “ cause 
of action" os used in section 20 of the 
Code were intended to be ss wide in 
meaning as they must be if the defini- 
tion in Read v. Brown (3) is to be applied 
to thent. 

It was pointed out by Pollock, Chief 
Baron, in Fife v. Round (8) that the same 
construction cannot always be put on the 
words ‘ cause of action" in English Law, 
and the same has been said of the mean- 
ing of the words in tke Code of 1882 
[Anderson Wright and Co. v. Surjinarain 
(9) and Fatıma Bibi v. Abdul Magid (xo).] 

In DeSouza v. Coles (xax) a case which 
isa mine of legal learning on the sub- 
ject of the meaning of " cause of action" 
it was said that the Cotrts in India are 
not bound by the definition of cause of 
action derivable from the English cases 
and that that definition '' substitutes the 
cause of the cause in nearly every case 
for the cause.” 

In Gopt Krishna Gossami v. Ntlkomul 
Banerjee (12) the late Sir William Markby 
said that he had made no ‘reference to 
the English authorities in which the mean- 
ing of the words “ cause of action " had 
been so frequently discussed, because the 
learned persons who had participated in 
that discussion had not arrived at anv 
definition of the words “ cause cf action" 
which they could agree upon as applicable 
to all provisions of the law in which 
that expression occurred and that, in his 
opinion, it was hopeless to attempt to do 
so. “ The widest and the narrowest con- 
structions that can be put upon these 
words only differ in this,——that of all the 
events which precede an action, some 
persons insist on contemplating more, and 
some less, as the ‘cause’ of that final 
event. The selection is an arbitrary one 
and the purposes for which the selection 
has t» be made are too v;rious toadmit 
of an agreement upon ihis point, which 
could only, indeed, be attained at a great 
sacrifice of convenience.” 

(1858) 6 W. R. 282 (Hng.. 
d. Dec. (N. S.) 231. 


(8 
9} 12 C. 339; 6 In 
A I4 A, 531 at p. 536; A. W. N, (1892) 154 
Ind. DH E : 
» (11). 3 M. Xj. C. P$; 3944 . S M 
fa) Xa Bi da Ra 49m a8 WI Ri TQ i y 
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“There would thus seemi.to be no reason 
why any particular English definition of 
tbe words ''cause of action” should be 
accepted to the exclusion of all other im 
India, either generally or with reference 
to any particular passage in the 
Code: 

So: fen as the particular section of the 
Code now under consideration. i8 concerned; 
its history seems, to me io. throw a good. 
deal of light on. the interpretation of the 
words. “cause of action ”” in that section. 
and. particularly in respect of suits on 
contract., 

In. the Code of 1882: the corresponding 
rovisions said merely that suits might be 
instituted. in a Court within the local 
limits of whose jurisdiction. the cause of 


action arose. A. controversy followed as to: 


whether or nof it was sufficient that a 
material parb of the cause of action 
should have arisen in. the jurisdiction, 
and. in. the case of Llewhellin v. Chunnt 


Lal (13) a Bench of the Allahabad High 


Court held that in a suit om a contract 
for the- sale of goods if the price of the 
goods was not paid, the cause of acticn 
was the breach of the. promise. to pay 
for the goods and the suit could be in- 
stituted. at the place where ihe price was 


to be paid,, although the contract itself 


was made elsewhere. 
"Phe question arose again in the same. 


Court in the case of Bishunath v. Ilahi. 


Bakhsh (x4) which was also a suit on a 
breach of contract and it was held that 
where. the contract was made at one 
place and broken at. another, the. Court 
at the place where the contract was made 
bad jurisdiction to: try a suit based on 
the breach. The result. of these two rul- 


ings was that in a suit on a breach of 


conttact both the Court of the place where 
the contract was made end the Court 
of the place where the contract was broken 
was held to have jurisdiction, because a 
material part of the cause of action arose 
at, either. place. 

This view of the law in respect of: the 
particular class of cases covered by these 
rulings was accepted. by the- Legislature, 


: (33) 4 À.4231 A. W. N. (1882):101; 2'Ind, Dec. 

(N. $.) 1063. "i 
(14) 54.277; Ai Wa Ne (1883). 345 3-Ind.: Dees 

(NEB) Bg ee S E | 
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which by Act VII of 1888 added: the 
following Explanation III to section I7 of. 
the Code of 1882 :— 

. “Tn suits. arising out of contract, the 
caus- of action; arises within the meaning: 
of this section at any of: the following’ 
places, namely .— l 

"(i) the place where the contract was 
made; 

"(i) the place where the contract was to. 
be performed or performance thereof. coms. 
pleted ; 

“(iii) the place wherein performance of, 
the contrect any money to which the- sult 
relates: was expressly or impledly 
payable.” | 

S> long as that’ Code remained.in force, 
there was thus-no: doubt as to the mean: 
ing of the words ‘‘cavse of action” in 
the section so- fat as suits on contracts- 
were concerned, 

But when the Code of 1908 was. enacted: 
the wording of the section was again- 
changed so as to say that a suit, 
may be instituted in a Court within. 
the limits of whose Jurisdiction the cause: 
of action, wholly or. im part, arises,” 
At the same time, the explanation which. 
was introduced by Act VII of r888 was. 
omitted; 

The reason for the omission is cleat. 
The effect of the Allahabad cases which- 
had been adopted as good law by the 
amendment of the earlier Code im 1888. 
was.that the “cause of action” at any; 
rate in suits on contract might consist, 
of several material parts and thatit was 
sufficient for the purposes of territorial. 
jurisdiction if any of those parts had 
arisen within the local limits cf the. 
jurisdiction of the Court in which the 
suit was instituted. The amendment of, 
1888 adopted the particular instances 
afforded: by those decisions in the form; 
of an explanation to the section, but: 
the Code of 1908 adopted the general. 
principle and, therefore, omitted as um: 
necessary. the particular instances. " 

Unfortunately, owever, in adopting the. 
general princip'e the framers of the Code 
removed from the Code the very words 
which had given anauthoritative explana- 
tion of the meaning of “cause cf action” 
in the particular instance of cases on 
contract, and theargumentin the pr esent: 
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case is based on tke suggestion that the 
alteration. made in. 1908 threw the whole 
question of the meaning of “cause. of 
action’’ in. cases on contract open. to. con 
troversy again. I cannot accept this sug: 
gestion, because, I see nothing in the 
facts to justify it. I am convinced that 
the. framers of the Code of 1908 omitted 
the explanation merely because they con- 
sidered it unnecessary to mention  pet- 
ticular ‘instances when they had 
enunciated the general rule and not because 
they considered those particular i: stances 
of the general rule badlaw. They must, 
on the contrary, have considered those 
particular instances good Jaw since it was 
on them that they based the general. 
tule which they. embodied in the Code, 

I am fortified in this opinion, by con- 
clusions of the learned authors of the 
two’ Commentaries. on. the Code which are 
in most common usein India. Woodroffe 
and Ameer Ali say: “Though omitted, the 
explanation gave a correct statement of 
what is still the law,” that is, the law as 
to-the meaning of ''cause of action" inrela- 
tion to suits on contract; and Mulla says: 
“The addition of the. words ‘wholly or in 
pait,in clause (c) after the words 'eause of 
action, makes it quite clear that a suit whe- 
ther it arises out of contract or not, may 
be.instituted ina Covrt within. the local 
limits of whose jurisd'ction tbe cause of 
action has arisen wholly or in part, It 
has also rendered Explanation HI un- 
necessary and the same has accordingly 
been omitted. But decisions bearing on 
that explanation are still good. law.” 

Under these circumstances, I would hold 
that, for the purpose of section 20 of 
tne Code, the words “‘cause of action,” so 
` fat as suits On. contract are concerned, 
include the making of the contract and 
iHe performance or completion of per- 
formance of the contract and the. payment 
of money under the contract, and that 
jn. cases based on contract ofinsurance 
like those in these cases, they do not 
include the Joss or damage of the prop- 
erty insured, which, in the words of 
Holloway, J., in De Souza v. Coles (11), 
is merely a cause of the cause, and is not 
even a proximate cause since the real 
cause of action is the failure to pay the 
money due under, the. contract and. the. 


INDIAN: CASES.. 


487 
ABDUL AZIZ. 


primary: cause of that cause is the 
contract itself, the loss or destruction 
of the property being only a secondary 
cause which is purely accidental being 
due merely to the nature of the par- 
ticular kind of contract under con- 
sideration. 

I would, therefore, hold that the fact 
that the property was destroyed or dam- 
aged was not part of the cause of action. 
within the Meaning: of those words. as 
used in section 20. of the Code, and: that 
the fact that the loss.or destruction took 
place  withim the local limits of the 
jurisdiction. of the Pegu. Court did not 
give that Court jurisdiction by reasom 
of the provisions: of that section, and I 
would.set aside the order deciding that 
that Covrt had jurisdiction and would. 
direct the District Court of Pegn to 
return. the plaints for presentation in. the 
proper Court under the provisions of 
O VII, rz. xo. 

I would further direct the respondent 
to pay the petitioners’ costs in this Court, 
Advocate's fee in each case to be. two 
gold »ohurs. 

Lentaigne, J.—I concur in the. find- 
ings that this .Cotrt had jurisdiction. to 
interfere and should interfere in the four. 
cases- in. which these applications have 
been made to this. Court for an exercise 
of its revisional powers. I also concur 
in the general findings come to by my 
brother Heald as. tothe meaning. of the 
expression ‘‘cause of action?” in section 
20 of the Code of Civil Procedure, 1908, 
and that the District Court of Pagu has 
not got jurisdictionto hear and determine 
the. four suits in which these applications 
have been made. 

I am of opinionthat the meaning of the 
expression "cause of action" in the section 
in question when applied to suits based 
on contract should be ascertainéd By a 
consideration of the meaning of the 
expression in the past in the course 
of the development of such legislation 
ia India and the case law thereon, and 
not by reference to any English decisions 
on. the construction of avy English 
Statute. 

. The earliest noticeable decision which I 
have found in India touching the point 
is the. decision. of. their Lordships of tlie 
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Privy Council in Luckmee Chund v. Zorawur 
: Mall (15) which was decided in 18€o in 
respect of a case in which a decree had 
been passed by-the Sudder Court in 1852 
add in which thé Courts in India had 
dismissed à suit filed in the Zillah Corrt 
at Agra on the ground that that Court 
had no jurisdiction to entertain the suit 
for a balance‘of a partnership account 
in & case where the original contract of 
parteiship had been madeat Rutiamin 
tha State of Malwa and in which it was 
alleged that the place of business, etc., 
of - the partnership was at Muttra within 
the: jurisdiction of the Agra Court. Thet 
Lordship held that the Agra Court had 
jurisdiction, under Bengal Regulation II 
of: 1803- to entertain the suit in the fol- 
lówing passages:—. 

‘Now, where can it be said that the 
cause of action, supposing it exists for 
that: balance, properly arose? Muttra was, 
undoubtedly, the central place of bust 
ness; at Muttra the partnership books 
were kept, at Muttra the partners would 
have recourse to those < books for the 
purpose of ascertaining tle state of the 
transaction between them; and if, in the 
result, a balance was due to appellants, 
Muttra would be the place where tke 
payment of that balance would have to be 
made, It, therefore, appears clear to their 
Lordshipsthat if there is a cause of action 
arising out’ of ‘the balance resulting from 
these partnership transactions, that cause 
of action arose. at Muttra.” That was 
in ‘effect a decision that the cause of 
action arose at the place where the 
contract was being performed and the 
breach occurred, but it was unnecessary 
for their Lordships to decide whether 
there would also bave been 2 Cause of 
action at the place where the contract 
was made. 

- Act VIII of 1859 is the earliest Code 
of Civil Procedure superseding the pro- 
visions of Regulations, and section 5 
thereof is the provision applicable to the 
territorial jurisdiction of Civil Courts. 
After providing for the place of institu- 
tion and the cognizance of suits relating 
to immoveable property situated within 
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the limits of the Court's jurisdiction 
this section provides for a like cogni- 
zanCe:—''In all other cases if the cause 
of action shall have afisen or the de- 
fendant at the time of the commence- 
ment of the suit shall dwell or person- 
ally work for gain, within such limits.” 
That provision was in force until 1877 
when it was replaced by section 17 of 
the Code of Civil Procedure, 1877, which 
reporduced the wording relating to Cause 
of action in the slightly modified form of 
substituting the present tense brt with 
the addition of two Illustrations which 
indicated and emphasised tke fact tkat a 
cause of action afose at the place where 
the contract is made. This latter sec- 
tion of 1877 was reproduced as section 17 
of the Code of 1882 and that section was 
amended in 1888 by the addition of 
Explanation Ill which was added by tec- ` 
tion of Act VII of 1888.. In 1co8 the 
Code of 1882 was repealed and the same 
provision was reproduced in section 20 of 
the Code of 1908 with tke words ''wLolly 
or in part" inserted in the passage “tke 
cause of action, wholly or tn pari arices,” 
and though the two illustrations are 
retained and reproduced, the Explanaticn 
III is cmitted. After carefully ccnsiCer- 
ing the subject from vaticiis ttand points, 
Irave come to the conclusion that the 
expression “cause of action” should be 
given the same meaning in section 20 of 
the Code of 1908 as it had in section 17 
of the Code of 1882 as it stood after 1888 
so far as relates to suits bascd on com- 
tract. There isan important decision as 
to the meaning of the expression in sec- 
tion 5 of Act VIII of 1859 in Gopi 
Krishna Gossami v. Nilkomul Baterjee (12). 
decided in 1874, where it was pointed out 
that ihe English decisions should not be 
taken as a guide for the ascertainment 
cof the meaning of the expression ‘caute 
of action,” in Indian Legislation wkere 
the expression had been in use since 1793; 
and Markby, J., quotes wit: approval a 
passage from Mecphertorn’s text-book on 
the Code of Civil Procedtre, Edition 1860, 
page 160, as follows: “probably the more 
convenient and the more literal doctrine, 
and that which harmonises best with the 
decisions of the Courts, is that ? which 
permits an action to be brought’ either in 
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the forum of the place where the con- 
tract was made, orin that where the 
performance was to have taken place.” 

It is unnecessary now to consider whe- 
ther that statement was obtler or was 
not, In my opinion that statement of the 
law is substantially the same as the con- 
struction specifically declared by the 
Explanation III which was enacted by 
the Act of 1888, and it is equally applic- 
able to the same expression as used in 
Section 20-of the present Code. The main 
.ambiguity in secton 5 of the Act of 
I*50 wes as to whether the expression 
“cause of action" meant the whole cause 
of action or was equally applicable where 
only a material part of the cause of action 
arose within the jurisdiction of a par- 
ticular Court. A close consideration will 
show that the latter was necessarily the 
correct construction, unless the Legislature 
either intended to exclude tke place where 
the contract was made and to restrict 
the jurisdiction to the plece of final breach 
in all cases, or intended to make that pro- 
vision a dead letter and to enforce jtris- 
diction to the forum of the defendant's 
residence or place of business in any case 
in which the contract had been made in 
one place and the breach had occurred in 
another place. 

l will refer to three noticeable decisions 
for the period during which the Act cf 
1859 was in force. Great attention appears 
to have been attracted to the decision of 
DeSouza v. Coles (xx) decided by tke 
Madras Court in 1868, Lut it seems to be 
ünnecessary to discuss that decision in 
detail, as it did not relate to the con- 
struction of section 5 of the Act VII of 
1859, but related to the entirely different 
question of the construction of a clause 
in the Letters Patent. The only relevance 
of that case to the question now before 
this Court is due to the fact that the 
decision in that case appears to have been 
followed in some later decisions on the 
construction of the eXpression in section 5 
of Act VII of 1859. Tke point in ques- 
tion discussed in that case sufficiently 
appears from the criticism of it in the 
Allahabad case of 1883 (which I kave dis- 
cussed below) where Straight, J., pointed 
out that Holloway, J., seemed to have 
‘proceeded under a misapprehension of the 


ruling of the Privy Council in Luckmee 
Chund v. Zorawur Mull (15) and stated 
that "his proposition that ‘the making of 
the contiact is a matter perfectly in- 
different, and is no part of the cause of 
action", isone which we should hesitate to 
adopt. 

The decision of Gopi Krishna Gossami v, 
Ntlkomul Banerjee (12) which I have dis- 
cussed above and in which Markby, J., 
expressed his view, was decided in 1874, 
six years after the above Madras decision 
of DeSouza v. Coles (11). 

The other decis'on to which I will refer 
is that of tbe H’gh Court at Calcutta in 
Jumoonah Pershaa v. Zaibunnissa (16) 
where it was held in 1879 that the “Letier 
of the 4th August 1874 if it aMounted 
to a request to tke plaintiff in Tirhcot to 
pay money to Hcosain Ali at Mozvffer- 
porein Tirboot to be repaid at Calectta, 
did not, we think, on the authorities to 
which we have referred,” constitute a 
cause of action upon which a suit could 
lie against erin that district. It seems 
to me that the real basis of this decision 
was a finding that the contract was not 
a part of the cause of action and I notice 
that the judgment discusses DeSouza v. 
Coles (11) and other rulings on tke point 
in the previous pages of that judgment, 
and that the Judges also eppeired to be 
doubtful as io the meaning of the deci- 
sion of Markby, J., discussed above, and 
probably they regarded his remarks on 
the subject as obser and, therefore, pre- 
ferred to accept tbe other aspect on the 
basis of the Madras decision. 

There are other decisions of the Courts 
in India on the question during this 
period, but several of these were on 
different other sections of the Act where 
different considerations should apply and 
it appears to beunnecessary to discuss the 
other decisions or even those on the section 
in question, becavseit is not now necessery 
to come te any decision as to which lire 
of decisions was correct. Wkat we are 
concerned with is, the different question as 
to what was the doubt, ambiguity, or 
object, which the Legislature had in view 
when it altered the law in 1877, ang again 
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when it added Explanation III in 1888, 
and, finally, what was the reason or mean- 
ing of the latest alterations in 1908,. when 
the Legislature appears to have again 
adopted language. which was not as cleat 
and precise as that of the Explanation 
III added in 1888? For this purpose, the 
decision. which: I have discussed above and 
the two Allahabad decisions which I dis- 
cuss. below- appear to be. sufficient. The 
decisions I have discussed above are also 
the rulings discussed in the Allahabad 


decisions. As I have pointed out above, 
there was an ambiguity with three 


ossibilities and Macpherson’s text-book in 
1860 and later Markby, J., adopted the 
wider and, what some people would regard 
as the common-sense construction, but 
the. decision of 1868 had suggested the 
second possibility, and the decision of 1879 
adopted. the second possibility as the 
correct construction. It is: also possible 
‘that. some. Judges had adopted the third 
possibility. This was the position when 
the Code of 1877 and. 1882 were being 
drafted: and the draftsman obviously 
added the two. illustrations (a) and (b) for 
the purpose of indicating that the forum 
of the place where the contract was mace 
should Have jurisdiction. It seems pro- 
bable that his intention was io enunciate 
the correctness of the interpretation. adopt- 
ed in Macpherson’s text-book in 1866 
and again by Markby, J., in the case 
quoted. above. ‘This draftsman had, how- 
ever, overlooked ihe real point that the 
underlying ambiguity was the question 
whether the expression “‘cause of action" 
meant the whole cause of action or whe- 
ther it was sufficient that a material part 
of the cause of action should confer 
jvrisdiction.. Apparently, there sult of the 
addition of the illustrations was to raise 
the different question whether the provi- 
sion as to “cause of action" conferred 
jurisdiction on the forwm ot the place of 
performance or of breach. — h 

1t is obvious that the ambiguity again 
attracted the attention of the Court with the 
result that. the same law as that originally 
enunciated in Macpherson’s Code and after- 
wards by Markby, J., was declared by 
the High Court of Allahabad’ in two 
decisions. Firstly, in 1882, in the case of 


Llewhshtin v. Chunnt Bal (13). it was held 
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that the forum of the place of performance 
ot of breach had jurisdiction. THis deci: 
Sion, of course, involved the decision that 
the omission of the pldce of performance 
of breach from the two. illustrations did 
not exclude that forum or restrict ‘the 
meaning of the substantive provision. .of 
the section. Secondly, it was beld in. 1883, 
in. the case of Bishunath v. Ilahi Bakhsh. 
(14), that the forum of the place where 
the contract was made had 'jrrisdiction. 
Yn each of these decisions it was expressly 
held that the expression ‘‘cause of action” 
in section 17 of the Code of 1877 does not 
mean the whole cause of action, but incli des 
a material part of the cause of action. © — 
The ambiguity in consequence, again 
attracted the attention of the. Legislature 
about the same time and we ‘find the 
amendment enacted by section. 7 of tke 
Act of r$88, which added Explanation. 
III to section r7 of the Code of 1882, and 
It is noticeable that this, amendment is 
effected not as an express change of the 
law but by the mere addition of an sx- 
planation, that is, by adding.a declaration 
of the Jaw as previously enacted. The 
explanation in effect adopted tlie two 
Allahabad decisions as correct Jaw. ‘When 
we construe the expression ‘‘cause of 
action" in the light of this explana- 
tion, which is in complete . accord 
with the construction propounded 
firstly, in Maepherson’s Code of 1860; 
secondly, by Markby, J., in 1874, and 
again, thirdly, by the High Court of 
Allahabad in 1882 and in 1883, we have 
an unmistakeable euide to the correct 
meaning of the expression. in the section 
of the Code of 1882 and I shall show 
below, for the like construction of the 
section in the Code of 1908. a 
We must now consider tke alteration 
effected by the Legislature in reproducing 
these provis'ons in section 20 of the Codé 
of 1908, The alterations consisted of.the 
omission of the Explanation IIT which 
had been added in 1888, and the sub- 
stitution of the wording “the cause of 
action wholly oy in part, arises" for the 
previous wording “the cause of action 
arises,” In my opinion these were in- 
tended to be merely drafting alterations 
which in no way affected tle previous 
meaning so far ag ielates. to. suits . based 
. Po are ii bay a seed, at We ad ak 
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on contract, Whenever a.law.is being 
Icvised, the. draftsman is ever on. the 
Search for opportunities of attaining: 
greater brevity without altering the mean- 
ing, and the points decided in the. two 
decisions off the ,Altaliabad High Court 
and the head-noie of the later decision 
which, I have diseussed. above, would 
have suggested to him that there was no. 
necessity to retain the lengthy  Explana- 
tion ITI, when tħe same result could be: 
more, simply attained by inserting the. 
words '"wholly or in part" which. would, 
equally well'remove the ambiguity which 
had. been the source of’ all the trouble. 
In. other words, the two Allahabad deci- 
sions had. indicated the double aspect of 
the same question, and Explanation III 
embodied one, whilst the amendment of 
“1908 adopted’ the o her or briefer solu- 
tior, and both had the same meaning. 
Bor the above reasons, I am of opinion 
that we must hold that tlie law has not 
been clianged in this respect by the. 
alteration effected. in reproducing the old, 
provisions in section 20 of the Code of 
I908, and that a suit based. on a con- 
tract may. be instituted in : Court. 
having jurisdiction either over the place 
where the contract was made or oger the. 
Place where the contract was to. be. pet- 
formed) including, in the latter, any. place- 
wliéte any money was to be. paid. under. 
the contract. It is edmitted that none. 
of these’ essential conditions arisein the. 
Pegu District under the contracts now in: 
suit and, therefore, we-must hold that tle: 
District Court of Pegu has not got juris- 


diction to. hear and determine the four. 


suits in respect of which these applic - 
tioris have been filed. 

‘I have also considered the recent. 
Madras decisionin which a different view: 
was held, but, as pointed out by my 
brother Heald, the real questions involved: 
were not discussed in that case. 

It might appearat first sight that tlie 


question of the burning of the Mill and. 


the estimation of ihe damage are such. 
important questions that there would be. 
special advantages in the làw being 
different and. allowing the suits to be 
heard in the Pegu Court, but in my 
opinion that argument overlooks the fact 
(hat it is merely a. question of. degree 


between such, a case and other classes 
of cases where it wonld. obviously be 
absurd to hold that.jurisdiction. could be. 
conferred on such a ground. For ex- 
ample, if a dealer in. precious stones 
entered into a. contract at Rangoon for 
the sale and. delivery to a Rangoon 
jeweller of a. “Mogok Ruby” (that is, a 
ruby. to. be obtained from the Ruby Mine 
at Mogok) and- afterwards tendered a 
Siamese or Ceylon ruby, it would be open 
to the Rangoon jeweller to reject the 
tender on tke ground that it was not g.. 
“Mog ok Ruby"; andif tBe.dealer wished-to 
sue for the price he would be hound to 
allege and prove that the ruby be had 
tendered had been originally. found in or 
about some of the Ruby Mines at Mogok, 
In. one. sense that might appear to be 
part of his carse of action if the ex. 
pression could be construed. in such a 
wide Meaning,, but, obviously, it would be 
ihe height of absurdity to suggest that 
such a suit. could be instituted’ in the 
Mogok Court. If the insurance policies 
are closely scanned; the position js not 
very different. They contain. clauses 
Which make itobligatory on the. assured: 
to furnish claims andi other particu- 
lars to the agents of the Insurance Com- 
panies’ af Rangoon. These claims and 
particulars would allege and giye full 
particulars ot the fire, and if thev are 
correct, the assured would be entitled to 
tecover from the Insurance Company 
under the policy. If the Insurance Com- 
pany traverses the allegations as to the 
fire or other particulars, the assured would 
have to prove his allegations as a con- 
dition precedent to his claim, but so 
would the. dealer in, precious stones (who 
alleged that his ruby was a Mogok Ruby) 
be obliged to prove that fact as a cop- 
dition precedent. The only difference 
between tlie two. cases is really one of 
degree, and, if so, the law should be the 
same in Both cases when it is mace to 
depend on the hard-and-fast rule of the 
constrrction of a section in an enact- 
ment., 

A different question might arise if the 
scheme. of Legislature provided that the 
question of jurisdiction should depend ori: 
the certificate of a Judge that the cage 
Was a. proper. one for instruction in his. 
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Court. That appears to have been pro“ 
bably the reason why stch a wide in- 
terpretation was adopted in England in 
some of the English cases to which I 
have referred, At least, I have noticed 
that aspect is obviously an underlying 
consideration in some other English cases 
which I discovered in the text-books. It 
is obvious that a very sttict constructicn 
is necessary in India where such dis 
cretion is not permitted under the Code; 
and, Moreover, circumstances are very 
different in India where it may take 
weeks to travel by the fastest mode of 
Conveyance to the more distant Courts. 
Cases periodically occur where persons 
resident in India or Burma and desiring 
to harass opponents resident in India 
cause their accomplicesin Burma to file 
or ihemselves file false cases against such 
opponents, and the strict consiruction of 
the law as to jurisdiction is an !mport- 
ant safeguard for persons so oppressed 
andis one curtailing the opportunity for 
such frauds. If the Legislature intended 
to remove this safeguard, it would do so 
in plain language and not by an alter- 
ation which had all the appearances of 
being a mere drafting alteration. 
Z. K. Order accordingly. 
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Raja RESHEE CASE LAW— PLAINTIFF 

i ` -— APPELLANT 
Versus 
TRAILOKHYA MOHATA AND OTHERS 
XL = Denpasar s 
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they liable io enhancement. 
cres rent of an occupancy tenant of home- 
stead land is liable to be 'enhanced under section 


ga (b) ‘oF the Bengal Tonancy Acti (p. 493 tool, nl " 


Second appeal against a decree of tke 
Additional Special Judge, Midnapur, dated 
the 20th Janvary 1920. 


Messrs. Narendra Chandra Bose and 
Nalin Chunder Pal, fot the Appellant. 
JUDGMENT.—This appeal arises cut 


of proceedings taken by thelandlords who 
are the appellants, under section xo5 cf 
the Bengal Tenancy Act for settlement of 
fair and equitable rent with. regard to 
landsheld by the respondents under them. 
The respondents did not appear and we 
had not had the advantage of ! earing any 
argument : n their behalf. The appeal 
relates to lands described as serials Nes. 
I, I2, 15, 37, 38,55 and 56 and the cnly 
question raisedis whether tl erestoul@ be an 
enhancement of rent on the ground of rise 
in the price of staple fcod creps. The 
Revenue Officer allowed enhancement of 
oné-anna In the rupee for the Jc rd in serial 
No. i end this rate has been increased 
to I4 anna by the Speial Judge, who 
observed that ke allowed enlencement at 
that rate, as half of the area wes gatt, 
It is contended on behalf of the appellant 
that, under the provisions of ihe Act, tke 
j-ndlord is entitled to enlencement cf 
rent even with retard to $aíii lands and 
the Special Judge is, theref(re, in error 
in taking into consideration the fact that 
a portion of the land was patit in set- 
tling fair rent. We are of opinion that 
it was open to the learned Judge to take 
into consideration all the circumstances 
including the condition of the land in 
fixing a fairand equitable rent, assuming 
that tle plaintiff can question in second 
appeal the decision of the Special Jrdee 
settling a rent. Tke appeal with rega d 
tte lands in serial No, I, therefore, 
ails, < 

With respect to tbe other lands the 
Special Judge affirmed the decision of the 
Revenue Officer and refused to allow any 
enhancement for there lends as they con- 
sisted of kLomestead, udbasiu and doba. 
The appellants contend that the incidents 
of the tenancy with regard to these 
lands are to be regulated by the 
provisions. of the Bengal Tenancy Act. 
Under section 182, as there. is no. 
local custom or usage, and the de- 
iendents' baving been recorded'as occu” 


. tion whether the rent of an occupancy. 
raiyat of homestead 
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pancy vatyais, their-rent is liable to be 
enhance] on the ground claimed under sec- 


. tion 30 (b) of. the Act. Neither the Revenue 


Officer nor the Special Judge bas given 
avy reasons for their decision. This ques- 


lands is liable to 
enhancement under section 30 (b) of the Act 
was decided by a Division Benchof this 


Court in appeal from Appellate Decree 


No. ror2 of r920, and, as no reason 


.. has been shown to the contrary, we hold, 


following tha* decision, that if the tenants 


are occupancy vaiyats, the rent of these 


lands iis liable to be enhanced as cou- 


tended for. We, therefore, set aside the 
. judgm:nt of the Special Judge only. with 


.rezard to lands in serials Nos. 12, 15, 37, 


| 38, 55.and 56 and send thecase back to 


.the Revenue Officer 


for a finding as 


. rẹzards the status of the tenants as to 
. these lands, and, if he finds that the inci- 
, dents cf the tenancy are governed by the 


. provisions of the Bengal 


a fair and equitable rent in 


Tenancy Act 
relating to occupancy raryats, for settling 
accordance 


, with the provisions laid down in Chapter 


3 


V of the Act, The parties will be at 
liberty to give fresh evidence at the dis- 


- cretion of the Revenue Oficer. There will 


be no costs of this appeal. The costs of 
the lower Courts with regard to these 
lands will abide theresult. 

^ W.C. A. Judgment set aside. 
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. ? Limiiation Act (1 X of 1908),5. 6, Sch. I, Ari. 178 


-—Civil Procedure Code ( Act V of 1908), Sch. II, 
para. 20— Arbitration — Application to file award, 


. nalure of— Limitation, commencement of —M inority 


of applicant, effes of. 
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An application under paragraph 20 of Schedule II 
to the Civil Procedure Code to file an award is not 
a suit for the purposes of limitation, altho. gh it 
is numbered and registered as a suit. The provi- 
sions of section 6 of the Limitation Act are not, 
therefore, applicable to such an application. 

The period of limitation for an application to 
file an awatd commences to run under Art. 178 
of Schedule I to the Limitation Act from the date 


. of the award and not from the date on which the 


award is to take effect, 

First appeal from the judgment and 
decree of the District Court, Mandalay, in 
Civil Suit No. 339 of 1922. 

Mr. N. M. Mukerjee, for the Appel- 
lant. - l 
Mr. Luiter, for the Respondent. 

JUDGMENT.— Appellant applied under 
paragraph 20 of the Second Schedule of 


the Code of Civil Procedure to file an 
award. 
The application was, on the face of it, 


178 of the 
First Schedule to the Limitation Act. 
Applicant contended, however, that 
under sub-paragraph /2) of paragraph 20 
of the Second Schedule to the Civil Pro- 
cedure Code, the application became a 
suit and that she was entitled to the 
benefit of section 6 ‘of the Limitation 


Act, and that limitation only began to 


tun from the date on which she attained 
her majority. ; 
The District Court declined to accept 
ibis contention and dismissed the suit, 
We are of opinion that it is clear that 
an application under paragraph 20 of the 
Second Schedule to the Gode to file an 


award is clearly not a suit within the 


meaning of section 6 of the Limitation 
Act, 

The mere fact that such applications 
are numbered and registered as a suit 
does not convert thei irto suits for 
purposes of limitation. The First Sche- 
dule to the Limitation Act is d.vided 
into three divisions—suits, appeals and 
applications. 

Article 178, which deals with applica- 
tions to file awards, comes in the divi- 
sion "applications." It is, therefore, 
patent that such an : pplication does not 
come within the category of suits so far 
as the Limitation Act is concerned, In 
section xo4 of the Civil Procedure Code 
an appeal from an order refusing to file 
an award inan atbitration without the 


Antervention ‘of the'Court ‘is classified as 
an appeal from an order, which indicates 
that in the Civil Procedure Code an 
order ‘on ‘Such an application is not 
Tegarded as a decree in a "regular suit, 
although the application is registered as 

JA suat. 

- Tt has also ‘been contended ‘that the 
period of limitation commences only ‘on 
the date on which‘the award is to ‘take 
effect. "We cannot agree with this con- 
tention which ‘is directly opposed to the 
‘plain words of Art. 178. — l 

The appeal is dismissed with costs. 
Advocates ‘fees two gold mohurs. 
Appeal dismissed, 


Z. K. 
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CALCUTTA RIGH COURT. 

S&cowD CIVI, APPEAL NO, 1631 OF 1920. 

: July 6, L922. 7 

Present:—Justice Sir John Woodroffe, Kt. 
and Mr. Justice. Suhra wara y, 
SECRETARY or STATE-—PLAINTIFF 
— APPELLANT 
versus 
ABDUL RAHAMAN AND GOTHERS— 
"DEFENDANTS—RESPONDENTS. 
Fovest Act (VII of 1878), application of— 
'. (Peymanently ‘settled estates. 

The Forest Act has no application to land which 
is part of a permanently settled estate, and such 
land, therefore, cannot legally be subject of reser- 
yation under ‘Chap. II ofthat Act, | 

Second appeal against the decision of 
the District Judge, Chittagong, dated the 
r5th March 7920. 

Babus Dwarka Nath ‘Chakrabarty and 
Surendra Nath Guha, for the Appellant. 

Babu Aindra Nath Mukherjee, for the 


Respondents. 


JUDGMENT. 

Wootroffe, J.—The decision of -the 
learned District Judge appears to me 
to be ‘clearly correct. The land must, 
JI think, ‘satisfy the description men- 
4ioned “in section 3 ‘of the Forest ‘Act 
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(Act VII of 1878);-onlyin that case ‘has 
the Act any application. Here the Act 
has no application, ‘because ‘it has been 
found and, indeed, according to ‘the judg- 
‘ment of the District Judge, it is conceded 
that the land is part ‘of a permanently 
settled estate. It isthen a private ‘prop- 
erty and not ‘the Governtent property 
witlin the meaning of the Forest. 'Açt'and, 
therefore, cannot legally Fe -subject'of re- 
Servatiun under Chapter II of that Act. 
So far, there is really no-contention. ‘But 
it is then ergued that as, in point of ‘fact, 


' the rights of the defendants were not 


shownío be put forward under section'6 of 
the Áct by way of claim which 'should 
have beer. investigated by the properly 
constituted ‘authority under ‘section 7, 
they must be ‘held 'to bs extinguished 
under section 9 of the Act. “The 
‘clear ‘answer:'tc that argument appears 
to be that sections 6, 7 ‘and -9 equally 
refer to land which is ‘ofthe description 
mentioned in section 3, that is, the ~pro- 
ceedings taken ‘in -respect of ‘such ‘land. 
In eddition to the case of ‘Balvant Ram- 
‘ohandra v. Secretary ‘of State (1) we 
‘have been also referred to the case of 
Haidar ‘Khan v. Seoretary of State (2). 

The appeal, therefore, ‘must be dismissed 
with costs. | 

Subrawardy, J.—I agree. 

Appeal desmissed, 

W. C. A. 

(1) 29 B. 480; 7 Bom. L. R. 497. 

(2) x Ind. Cas, 182; 36 C. 1 at p. 5; 8 C. 
436; 12.C. W. N, 1095; 35 I. A. 195 (P.C). 
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RANGOON HIGH COURT. 
FIRST CIVIL, APPEAL NO. 5§3-OF 1921. 
‘May 2, 1923. 
Present;—Mr. Justice ‘Pratt and 
Mr. Justice Carr. 
MAUNG HMAT—ApPPEUYANT 
WEVSUS 
MA HTAY—RESRONDENT. 

Res judicata, doctrine of, applicability -of— 
Letters of Ami istration, proceedings for— Finding 
whéther operates as Yes judicat :n.rvegular :suit— 
Civil Procedure Code ( Act V of 1908), ‘sare. 
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The application of the rule of ves judicata by the 
Cóurtsin India should beinfluenced by no technical 
considerations of form, but by matters of substance 
witnin the limits laid down by law, since the 
rule of ves judicata whether embodied in a Code 
or not is founded on ancient precedent and is 
' dictated by a wisdom which is for all time. 

[p- 495, col. 2.) 
kulhe principle which prevents thesame case being 
twice litigated is of general application and is not 
limited by the specific words of the Civil Procedure 
Code in this respect [p. 496, col. 1.J 

Sheopaysan Singh v. Ramnandan Prashad 

Narayan .Singh, 33 Ind. Cas. 914; 20 C. W. N. 

738; 14 A. L. J. 466; 18 Bom. L. R. 397; 23 C. 

L. J. 621; (x916) 1 M. W. N. 419; 20 M. L. T. 1; 
3 L. W. 544; 31 M. L. J. 77; 43 C. 694; 43 I. A. 
or (P. CJ), Ramachandra .Rao v. Ramachandra 
Rao, 67 Ind. Cas..408; 49 I. A. 129; 30 M. L. T. 
154; 26 C. W. N. 713; 45 M. 320; 35 C. L. J. 545; 
I6 L. W. 1; (1922) M. W. N. 359; (1922) A. I. R. 
(P.C.) 80; 20 A. L. J. 634; 43 M. L. J. 78; 24 Bom. 
L. R. 963 (P. C), George Henry Hook v. 
Administrator- General of Bengal, 60 Ind. Cas. 631; 
48 I. A. 187; 19 A. L. J. 366; 40 M. L. J. 423: 
29 M. L. T. 336; (1921) M. W. N. 313; 33 C... 
1J..405 3 U. P. L. R. (P. C.) 175; 23 Bom. L. R. 
648; 25 C. W. N. 915; 14 L. W. 221; 48 C. 449 
(P. C), relied on. 

. „The binding force of the judgment in a proceed- 
ing for Letters of Administration depends not 
‘upon section 11 of the Code of Civil Procedure 
but upon general principles of law. [p. 496, col. 1.] 

Ram Kirpal.v. Rup Kuwi, rx I. A. 37; 

‘6 A. 269; 4 Sar. P. C. J. 489; 3 Ind. Dec. (x. 8.) 
41:8 (P. C, . followed. : . 

4j A finding arrived at in a proceeding for Letters 
of, Administration, after the trial of theissne as 
in a regular suit, operates as ves judicata in a sub- 
PE suit between the same parties. [p. 496, 
COL I. 


Ei Hirst.appeal from the judgment and 
decree of tye District Court, Mandalay, in 
Civil Regular Suit No. 382 of 1920, dated 
the 23th July xg2r. 

uu Mr. H.C. Chatterjee, for the Appellant. 
p Mr. G«nguli, for the Respondent. 

. JUDGMENT.—This is an appeal from 
the: decree ofthe District Qouri, Manda- 
lay, granting plaintif, Ma Hte, a 
declaration that sne was the legitimate 
daughter of Maung Paw, deceased, and 
as such the rigntful heir to her half- 
sister, Ma Gyan, 

| It is contended that the suit was barred 
: by the law of vesjudicata by reason of 
the tinding in Civil Miscetlaneous Pro- 
ceeding No. 67 of rgi8 of the same Court. 
mn in tnat proceeding the present parties 


~ were rival claimants to Letters of Ad- 


ministration to tne estate of Ma Gyan, 
and the question of Ma Hte's claim to be 
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heir to Ma Gyan was formally iried and 
decided against her. 

, Evidence was recorded at length as 
in a regular suit and the Court found 
that tne union between Ma Hte's mother, 
Ma Po,and Maung Paw, father of Ma 
Gyan, was anirregular one and that Ma 
Hte (waon, it should be observed, had 
put forward no claim io the estate of 
Maung Paw on his death) had no claim 
to the estate of Ma Gyan. 

We are of opinion that the subject-matter 
of tue suit now under appeal, Civil Re- 
gular No. 382 of 1920 of the District Court, 
was undoubtedly res judicata by reason of 
the decision on the application for Letters 
of Administration by the same parties, 

This was the view taken by the 
learned Judicial Commissioner of Upper 
Burma under similar circumstances in 
Maung San Hla v. Ma Han Gyt, - 
Second Civil appeal No. 328 “of 
1917 of tne Cou. of the Judicial Com. 
missioner, Upper Burma, efter discussion 
of the authorities with special reference 
to tne principle laid down by their 
Lordsaips of the Privy Council in 
Sheoparsan Singh v. Ramuandan Prashad 
Narayan Singh (1) that the application ot 
the rule of ves judicata by the Courts 
in India should be influenced Ly no 
technical considerations of form, but by 
matters of substance within the limits 
laid down by law, since the rule of yes 
judicata, whether embodied in a Code 
or not, is founded on ancient precedent 
and is dictated by a wisdom which is 
for all time. 

In therecent cese cf Ramachandra Rao 
v. Ramachandra Rao (2) their Lordships 
reiterated the principle laid down in 
George Henry Hook v. Administrator 
General of Bengal (3) which re-affrmed the 


. (1) 33 Ind. Cas. 914; 20 C. W. N. 738; X4 A. 
L. J. 466; 18 Bom. L. R. 397; 23 C. L. J. 62r: 
(1916) 1 M. W. N. 419; 20 M. L. T. 1; 3 Ip W. 544; 
31 M. L. J. 77; 43:C. 694; 43 I. A. 91 (P. C.). 

(2) 67 Ind. Cas. 408; 49 I. A. 129: 30 M. L. 
T. 154; 26. C. W. N. 713; 45 M. 320; 35 C. L. J. 
545 16 .L. W. 1; (1922) :M. W. N. 359; (1922) 
A. I. R. (P. C.) 80; 20 A. L. J. 684; 43 M.L. 1. 78; 
24 Bom. L. R. 963 (P. C). Mal 

(3) 60 Ind. Cas. 631; 48 I. A. 187; 19 A, I. J 
306; 40 M. I. J. 423; 29 M. L. T. 336 ; (1921) 
M. W. N. 313; 33 C. L. J. 405; 3 U. P. I. R, (P. C.) 
17; 23 Bom. L. R. 648; 2 ; C. W. N. yz ry T, W 
241; 48 C. 499 (P. C). ih 
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eatlier. ruling in Ram Kirpal v. 


Rup Kuari (4) that the principle which 
prevents the same case being twice 
litigated is of general application and is 
not limited by the specific words of 
‘the Cole in this respect. 

The question at issue in thesuit under 


appeal as has been pointed out, had - 


already been tried and formally decided 
in the proceedings in which Letters of 
Adminisiration of Ma Gyan's estate were 
granted. 

Those proceedings were not disposed of 
‘summarily, but took the form of a re- 
‘gular suit, the decree in which was affirm- 
ed by this Court on appeal and has be- 
come final. l 

To modify slightly the words of Sr 
Barnes Peacock in Kam Kirpal v. 
Rup Kuari (4), the binding force of the 
judgment in the proceeding for Letters 
of Administration defends not upon sec- 
tor xi of the Code of Civil Procedure but 
upon general principles of law. Ji it 
“were not binding there would be no end 
of litigation. 

The argument that the proceedings in 
which the same issue had already been 
directly and substantially decided was not 
a suit within the meaning of section II 
of the Codeot Civil Procedure is purely 
technical and has no real substance. 

In view of our finding on the question 
‘of res judicata, it is not necessary to 
discuss the Merits of the case in detail, 
but on the evidence we may remark 
that we are of opinion that plaintiff 
entirely failed to establish her right to 
the declaration sought. 

The appeal will be allowed. 

We set aside the finding and decree of 
the District Court and direct that the suit 
be .d'smissed. 
Appellant will be granted costs in both 


Courts. | 
By consent, Advccates’ fees as in lower 


‘Court. . ZEE 
d E Appeal allowed. . 
K. 


Z, | E | 
- (4) var I, A. 37; 6 A. 269; 4 Sar. P. C. J. 489; 
2 i. pec. (N. 8.) 718 (P. C). 
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LAHORE HIGH COURT. A 
MISCELLANEOUS SECOND Civit APPEAL 
NO. 713 OF 1923. T 
July 3, 1923. 
Present :—Mr. Justice Moti Sagar. , 


.BHUP SINGH— DEFENDANT— APPELLANT 


versus 
PREM SINGH, MINOR, THROUGH . 
RAM SINGH, AND OTHERS— S 


DEFENDANTS — RESPONDENTS. MW 
Custom— Alienation— After-born son, right of, 


. £o coniesi-—Cívil Procedure Code ( Act V of 1908), 


$. 1 gt, Q. XLI, v. 23—Remand—Inherent power 
of Court, AM 

Under the Customary Law of the Punjab,.a 
transfer by an owner, who has no heir existing 
at the time competent to challenge it, cannot be 
contested by a son begotten by the owner after the | 
date of the transaction,unless there was inexistence . 
at the date.of the transfer some one who could 
challenge it and who did not ratify it before the 
after-born son was begotten. [p. 498, col. r.] 

Jowala v. Hira Singh, 55 P. R. 1903; 117 P. 
L. R. 1903 (E. BJ), followed. 

An Appellate Court may order a remand.in 
the exercise of its inherent jurisdiction, in cases 
other than that specified in O. XLI, r. 23 of the 
Civil Procedure Code, if it be necessary in the ends 
of justice to do so.  [p. 497, col. 2.] 

Abdul Kavim Abu Ahmed Khan Ghaznavt 
v. Allahabad Bank, Limited, 41 Ind. Cas. 598; . 
44 C. 929; 21 C. W. N. 877; 26 C. ll. J. 49. 

Raghunandan Singh v. fadunandan Singh, 43 
Ind. Cas. 959; 3 P. L. J..253; 4 P. In W. 459, 
Athappa Chetiy v. Ramanathan Chetty, 536 Ind. 
Cas. 417; 10 L. W. 359; 37 M. L. J. 536 and Brif 
Mohan Pathak v. Deobhajan Pathak, 55 Ind. 
Cas. 484; 1 P. L. T. 509, relied on. , 

Miscellaneous second appeal from an 
order of the District Judge, Ludhiana, 
dated the 21st February 1923, reversing 
that of the Subordinate Judge, First Class 
Ludhiana, dated the 30th November 1922. 

Pandit Sheo Narain, R. B., for the 


Appellant. a 
Dr. Nand Lal, for the Respondents. - 
JUDGMENT.—This is an appeal from an 

order of remand, dated the 21st of Feb- 

ruary 1923, made under O. XLI, 

r. 23 of the Code of Civil - Procedure. 

The material facts of the case are the 

following.—On the 5th of August 'I9r', 

one Budha and his step-mother, Musgm- 
mat Ratno, executed a deed : of sale. in 
respect of 42 bighas,.6 biswas, 19 biswansis 

ukhia of land in Mauza Rorian in the 

Tahsil and District of Ludhiana, in favour 

of one Bhup Singh, defendant No. I, 

for Rs.5,000. In December i920 the 

plaintiff, who is the minor son of Budha; 


e es A 
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brought this suit for a declaration that 
the alienation was without consideration 
and legal necessity, and that it should 
not affect his reversionary rights after 
the death of the alienors. If was further 
alleged in the p'aint that the land in 
suit was ancestral and that the plaintiff's 
father, who was a simple-minded person, 
had been over-reached by the vendee, 
defendant No.1 in this case. ‘The defend- 
. ant admitted the ancestral ‘character of 
the land. but repudiated the other allega- 
tions made in the plaint, and the main 
question which, therefore, arose for the 
determination of the Court in: this case 
was w.ether the alienation in question 
was, or was not for consideration and 


legal necessity. It appears that certain 


mortgages had been created in respect of 
this land prior to the date of the piaint- 
' iffs birth, some in favour of the present 
vendee and some in favour of third parties, 
The consideration for these mortgages was 
included in the sale-deed in question, and 
they were redeemed bythe present vendee, 
^ The Trial Court held that the mort- 
gages which were made prior to the date 
of the plaintiffs birth were not open 
to attack, inasmuch as they were more 
than twelve years ola andthat the plaint- 
iff, who was an after-born son, had no 
loous standi to impeach them, In respect 
of other items forming part of the con- 
sideration rected in the sale-deed, the 
finding of the Court was, that necessity 
in fespect thereof had been fully estab- 
lished. As a result of these findings, the 
plaintiff's suit was d'sm'ssed in its entirety. 
On appeal by the plaintiff, the learned 
Dstrict Judge held. on the authority of 
Devt Ditta v. Pareman(x), that the view 
of the law taken by the First Court, 
as stated above, was erroneous and that 
in the present suit, whch was in respect 
of the sale executed in I9Ir, it was open 
to the. plaintiff, so far as the question 
of lim‘tation "was concerned and without 
reference to other questions, to attack 
the mortgages made prior to the date 
of his birth, tie consideration of which 
was included in that of the sale. He 
accord'naly remanied the cise for a frish 
decision to the Court of first instance 


(r). 71 P.R. 1898... "E " 
- ¢ © > ag, bv 2 : 
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under O. XLI, 1. 23 of the Civil 
Procedure Code. There was a further 
question raised in the grouuds of appeal 
to the lower Appellate Court that the 
price of the land at the time of the 


‘sale was Rs. 15,009, and that it was not 
‘an act of 


good management on the 
part of the alienors to sell it for 
Rs. 5,000. No finding had been arrived 
at by the Court ‘of first instance on 
this point, and it was directed by the 
learned District Judge that the Trial 
Court should take this point also into con- 
sideration and give a finding as to the 
value of the land at the time of the sale, 

Against this decision a second appeal 
has been prefetred to this Court by the 
defendant through Pandit Sheo Narain, 
and I have heard Dr. Nand Lal on be- 
half of the respondent. 

The first contention raised by Pandit Sheo 
Narain is that the order of remand under 
0. XLI,r. 23 was illegal, inasmuch as the 
suit had not been decided by the Court 
of first instance ona preliminary point. 
His second contention is that the learned 
District Judge has not keptin view the 
distinction which obviously exists between 
cases in which an alienation is not open 
to attack by reason of the fact that the 
person attacking it has no locus standt 
to maintain the suit and those ia which 
an aienation cannot be impeached merely 
beca se the suit in respect thereof is 
barred by limitation. He argues that Devi 
Ditia v. Pareman (x), on which the learnea 
District Judge has relied, is distinguish- 
able, inasMuch as the plaintiff in that 
Case was not an after-born son and no ques- 
tion arose therein as to his locus standi 
to maintain the suit. In my opinion, 
there is no force in the first contention «nd 
it must be overruleg. It is true that the 
suit was not decided by the Court of 
first instance on a prelim nary point, 
but 1 do not think that, the powers of 
an Appellate Court as regards remand 
are restricted to the case specified in 
O. XLI, r. 23 of the Civil Procedure 
,Code only.. It has been repcatedly held 
that the Court, by reason of its inherent 
jurisdiction, recógnised and -preserved in 
the Code, may order a remand in cases 
"other ‘than’ ` the case specified in 
O. XLI, 1:.23, if it be necessary for the 


A 
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ends of justice, vide Abdul Karim Abu 
Ahmed Khan Ghaznavi v, Allahabad Bank, 
Limited (2); Raghunandan Singh v. Jadunan- 
dan Singh (3); Athappa Chetty v. Rama- 
nathan Chetty (4) and Brij Mohan Pathak v. 
Deobhajan Pathak (5). In the present case; 
certain points were left undecided by 
the. Court of first instance, andthe Ap- 
pellate Court. was of opinion that the 
judgment of the ‘Trial Court was un- 
satisfactory and that thecase should be 
re-decided on the merits, I do not think 
that there was anything illegal in this 
order, and it must, therefore, be con 
firmed. : 
On the second question, the. law as 
laid down in the Full Bench ruling re- 
ported as Jowala v. Hia Singh (6) that 
under the Punjab Customary Law a 
transfer by an owner who has no heir 
existing at the time competent to chal- 
leng? it, cannot be contested by a son 
begotten by the owner after the date of 
the .transaction unless there wes in ex- 
istence, at the date of the transfer, some 
one who .could challenge it and such 
persan did not ratify it before an after- 
born son was begotten. This means that 
two facts must clearly be proved before 
advantage can be taken of the rule laid 
down in this authority, namely, (1) that 
no heirs competent to challenge the 
alienation were in existence at the time the 
alienation was made, and (2) that if they 
were in existence they did rot ratify the 
transfer before the after-botn son was 
begotten. Pandit Sheo Narain argues, that 
the burden of proving both the points 
was upon the plaintiff and that he has 
failed to discharge it. D. Nand Lal, 
on the other hand, contends that the point 
was never specifically raised and that the 
appellant should not be allowed to urge 
it ‘in second appeal. It appears, how- 
ever, from an application made by the 
defendant in the Trial Court on the 13th 
' of June 1922 that the question as to the 


(2) 41 Ind. Cas. 598; 44 C. 9291 21- C; Wi N; 
877326 C. L. Jj. 40. 
(3) 43 Ind, Cas, 959) 3 Pi L. Ji 2533 4 Pi Li 


» 450. "Ek 
(4) ,9 Ind, Cas, 417; 18. L: Wi 3591 37 M. Li 
«537» 

(5) 55 Ind, Cas; 484; 3 P: X; T; gog: 

(ð 55 P; Fa 19031 117 P. Li R: 1903 (E; B.)s 
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plaintiffs locus standi to maintain the 
suit was definitely raised, but no issue 
was framed by the Court ‘on this point, 
of opinion that the issues 
already fixed were comprehensive enough 
to include this point. I am not inclined 
to accept this view. The only issues 
framed were (1) was tle sale for con- 
sideration and necessity ? and (2) had the * 
plaintiff no locus standi to cLballenge. the 
sale by Musammat Ratno, because Lis 
father had joined in the sale? These 
issues clearly did not cover the question 
which has now been argued before me, 
namely, that the plaihtift, as an after- born 
son, had no locus standi to maintain the 
suit. It appears to me that the parties 
were probably misled by the form of 
the issues, and did not, therefore, lead 
evidence on the two questions set forth 
above. . In order to decide the case satis- 
factorily it is necessary that clear issues 
should be fixed and the case sent down 
to the Court of first instance for a fresh 
decision on all the points arising in tbe 
case. It should be noted that, the find- 
ings of the Court of first instance on 
Other items forming part of the con- 
sideration of the sale-deed have not been 
challenged before me, and it is only the 
mortgages made before the date of the 
plaintiff's birth that have been called into 
question. I frame the following issues 
and remit the case to the Court of first 
instance for a fresh decision, alter parties 
have been given an opportunity to produce 
their evidence :— 

(x) Were any heirs competent to 
challenge the alienation in existence at 
the time when the mortgages in question, 
namely, A-I, A-2, A-4 and B-r were 
ma de? 

(2) If so, whether they ratified the 
alienations before the plaintiff was be 
gotten ? 

(3) If they were in existence but did 


. not ratify, whether the alienations were 


for consideration and legal necessity ? 

(4) What was the value of the land 
at the time when it was sold, and whether 
the sale was an act of good management 
on the part of the allenors ? | 

Stamp on appeal to be refunded ; other 
costs to be costs in the case. 

Z, E. Case remanded for rë-ãecision, 
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RUSTAM ALI MIA v. ABDUL, JABBAR., 
CALCUTTA HIGH COURT. 
SECOND CIVIL, APPEAL NO. 1342 OF 1921. 
~ January 4, 1923. 
Present ;—Mr. Justice C, C. Ghose and 
\ Mr. Justice Panton. 
' RUSTAM ‘ALI MIA—DEFENDANT— 
APPELLANT 
verSUs 
ABDUL JABBAR AND OTHERS— 
PLAINTIFES— RESPONDENTS, 
Transfer of Property Act (IV. of ^ 1882), 


S. 43—-Conveyance of non-existent — froperty— 
Title acquired subsequently—-Executory agreement. 


A conveyance of a non-ex'stent property, though 
inoperative as a conveyance, is operative a5 
an executory agreeenienf which would attach 
to the property the moment it is acquired by 
the grantor and which in equity would transfer 
the beneficialinterest to the vendee without any 
new act being done by the vendor to confirm the 
conveyance. Where, therefore, a Muhammadan, 
iu satisfaction of dower, executes in favour of 
his wife a hibanama of property, to a portion of 
which he acquires title after the execution of 
the hibanama, the wife acquires a validtitle to 
the whole of the property gifted. [p. 500, col. 1.] 


Áppeil against a decree of the Addi- 
tional Judge, Noakhali, dated the 25th 
April 1921. 


Messrs. Sarat Chandra Basak and 
Jitendra Kumar Sen Gupta, for the Appel- 
lant, 

Messrs. Bijan Kumar Mukherjee and 
Raj Kumar, for the Respondents. 


JUDGMENT.—The facts which have 
piven rise to this appeal, shortly stated, 
ate as follows: A person of the name 
of Ásgar Ali died leaving him surviving 
two widows one of whom was a lady of 
the name of Munjumarnessa, two cousins, 
who are defendants Nos. I and 4, and a 
Sister, who is defendant No. 3. Asgar 
Ali, at the time when he married Munjum- 
arnessa, executed a kabilnama in her 
favour in which the dowet was fixed at 
Rs. 250. He did not pay the amount of 
the dower, and it appears that he mis- 
appropriated a considerable portion of the 
ornaments which belonged to the lady. 
The lady, therefore, had to receive from 
Asgar Ali the amount of the dower men- 
tioned in the k#bilnama and also the 
amount of the price of the ornaments 
misappropriated by Asgar Ali, To satisfy 
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the debt which Asgar Ali owed to the 
lady he executed a hibanama tn respect 
of the disputed plots Nos. I to 3 and 
Some other- lands. It appears that in 
respect of one of these plots, at the time 
when Asgar Ali executed the Aibanama, he 
was the owner thereof to the extent of a 
two-thirds share,the remaining one-third 
share being owned by his sister, defendant 
No. 3. The date of the Aibanama, which 
purported to'deal with the entirety of the 
plot in question; was the 24th Magh 1320, 
corresponding with the 6th February 
1914. Subsequently, it appears that the 
Share which defendant No. 3 had in the 
property was sld by her tn defendant 
No. 2 who in his turn sold it to Asgar 
Ali. The question that has now arisen 
is whether, by reason of the events which 
happened efter the execution of the kba- 
nama, the donor became entitled to the 
Snare which the sister of Asgar Ali had 
at the time of the execution of the 
hibanama and which share afterwards 
passed to Asgar Ali. It is urged by 
Dr. Basak that, in the circumstances of 
this case, section 43 of the Transfer of 
Property Act did not apply and that, in 
the second place, assuming that section 43 
was- applicable, the lower Appellate 
Court has not found as a fact that there 
was an erroneous representation by Asgar 
Ali at the time of the execution of the 
hibanama as regards the share which his 
sister had in the property in question: 
It is futther urged that, in any event, 
this matter should be remitted to the 
lower Appellate Court for a specific find- 
ing on the question whether or not there 
was any erroneous representation by Asgar 
Ali at the time of the execution of the 
hibanama. With reference to the first 
point, the argument is presented by 
Dr. Basak in this manner. Heurges that, 
having regard to the language of section 43 
of the Transfer of Property Act, the 
hibanama could not operate to the extent 
of any shere which was not in the donor 
at the time when it was executed under 
the Muhammadan Law and that, ihere- 
fore, there not having been any conveyance | 
of the share which the sister of Asgar Ali 
had by virtue of the hibanama, section 43 
could not be invoked. Now, with 
reference to this point it is sufficient to 
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observe that the point, as formulated before 
us by Dr. Basak, does not find any place 
inthe grounds of appeal presented to tris 
Court, although they are eleven in number. 
We must, therefcre rule out this point 
from consideration. 

With reference to the second point, 
namely, that’ iu the absence of a Specific 
finding on the question as to whether or 
not there was an erroneous representation 
on the part of the donor as: regards the 
interest in the property which was poss- 
essed by nis sister, Dr, Basak is un- 
doubtedly right in his contention that the 
lower Appellate Court's judgment does not 
.contain any Such finding. From that 
point of view,it became necessary for us 
to consider whether we ought not to send 
this case back to the lower Appellate 
Court for a specific finding on that point. 
We have come to the conclusion that we 
need not do so, because, in our opinion, 
the decree of the lower Appellate Court 
can be supported on another ground in- 
dependently of the provisions of section 43. 
We think the decree cf the lower 
Appellate Court can be supported on the 
ground that the conveyance:'of a non- 
existent property, though inoperative as a 
conveyance, is operative as an executory 
agreement which would attach to the prop- 
erty the moment it is acquired by the 
grantor and which in equity would trans- 
fer the beneficial interest to the vendee 
without any new act being done by the 
vendor to confirm the conveyance. This 
doctrine is elaborated at length in the 
cases reported as Khobhari Singh v, 
Ram Prosad Roy (1) and in Surendranath 
Dey v. Rajindra Chandra (2). It is urged, 
however, by Dr. Basak that this is entire- 
ly a new point which the respondent has 
taken in this Court for the purpose of 
supporting the decree of the lower Appel- 
late Court and that this poini has not 
been discussed ia any of the Courts below, 
nor had the facts been investigated from 
the point of view.of the application of 
this doctrine. To that it may be replied 


that the facts are apparent from the. 


judgment of the two Courts below In 
our opinion, there was sufficient consider- 


i 


+ 
Y 


(7€. u J. 387 . 
(2) 43 ud: Cas. 740; 27°C. L. J. 389. - 
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ation for the Aibanama, ‘There being, 
therefore, consideration for the contract 
and the grantor having subsequently 
become possessed of the property not only 
referred to in the hibanama but answer- 
ing to the description of the property set 
out therein, there cannot be any doubt 
that, on those facts, a Court of Equity 
would compel the grentor to perform the 
contract, and that the contract would in 
equity tránsfer the beneficial interest to 
the vendee at the moment of the sub- 
sequent acquisition of the property by the 
grantor, On this short ground we think 
it is unnecessery, having regard to the facts 
already found, to remand this case for a 
finding whether or not there was an 
erroneous representation within the mean- 
ing of secticn 43 of the Transfer of Prop- 
erty Act. l 

The appeal, therefore, fails and must be 
dismissed with costs. 

Appeal dismissed. 
Ww. C. A. 


OUDH JUDICIAL COMMISSIONER'S 
OURT. SEI" 

SECOND CIVIL APPEAL No. 196 oF 1922. 

December 8, 1922. 
Present:— Mr. Daniels, A. J. C. 
SHEO JIAWAN-——PLAINTIFF—AÀPPELLANT 
Versus dd 

Musammat MITHANA AND ANOTHER—_ | 
DEFENDANTS— RESPONDENTS. ur 
Contract Act (IX of 1872), s. 74—Penaliy, 
relief against—-Power of Court—-Interest, original ' 
rate of, whether can be reduced. x 
Where a bond provides for the payment of a 
penal rate of interest in case of default, a Court. 
is entitled to substitute in its place reasonable 
compensation for the breach of contract not 
exceeding the amount of penal interest, but it 
Should not reduce the rate of interest payable. 
on default below the rate originally allowed in 
the bond. E . 
‘Second appeal azainst a decrée'of the' 
District Judge, Rae Bareli, dated the 25th 


. February 1922. 


Mr. Ram Bharose Lal, for the Appellant. 
ui Bishambhar Nath, . ior "Respondent 
DO. A vac a UP OR aL een 
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.JUDGMENT.—This appeatis on a ques- 
tion of interest only. The simple mort- 
gage in suit fixeda rete of interest which 
was undoubtedly high, being Rs. 1-8 
per cent. compound interest. It fixed 
a still higher rate in ease of default, ‘The 
latter rate was undoubtedly penal and 
the Court was entitled to giye the plaintiff 
reasonablé compensation for the breach of 
Contract not exceeding the amount of 
penal interest, ^ What the. Court below 
has done is to réduce the interest from 
late’ of default below the rate originally 
allowed in. the, bond. This order can- 
not possibly .stand. If there had been 
No provision for penal interest ai all, the 
creditor would’ have heen entitled to the 
bond-tate.. He cannot get léss than this. 

I accordingly allow the appeal. and, 
Setting’ aside the decree of the learned 
District Judge, restore tle decree of the 
Jeamed. Subordinete Judge. If the amount 
allowed is very high in comparison with 
the original amtouct lent, tbe fault is 
with the state of the law gs it stood 
before the passing of the Usuiious Loans 
Act. In. view, however, of the very high 
amount recoverable under the decree, I 
allow no costs of this appeal either here 
or in the lower Appellate Court, 

Z, K, 

Appeal allowed, 


LAHORE HIGH COURT. 

SECOND Crvi; APPEAL No: 3079 

OF 1922. 

May 23, 1923. | 
Preseni:— Mr. Justice Martineau. 
CHANDA SINGH. AND OTHERS— 

DEFENDANTS— APPELLANTS 
Vel SiS 
. BISHEN SINGH—PLAINTIFF— 
RESPONDENT. 

Limitation Act (I X of 1908), Sch. I, Art, x81— 
Civil ` Procedure Code (Act. V of 1908), s. 144— 
Restitution, application for—Mesne  profits— 
Appeal—Limitation, commencement of. 

Where a decree is reversed on appeal and the 
order of the Appellate Courtis confirmed in second 
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appeal, limitation for an application for mesne 
profits of the property of which the applicant 
was deprived under the decree of the Trial Court, 
begins to run from the date of the decree of the 
First Appellate Court and not from the date on 
which that decree is confirmed in second appeal. 

Such an application is governed by Art. 181 of 
Schedule I to the Limitation Act. 

,Obiter:—An order dismissing an application 
for mesne profits under section r44 of the Civil 
Procedure Code isa decree, and is, therefore, ap- 
pealable. 

Ram Chand v. Sham Parshad, 22 Ind. Cas. 891; 
110 P. R. 1913; 117 P. L. R. 1914, distinguished. 

Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 14th October 1922, reversing that of 
the Munsif, First Class, Kasur, District 
Lahore, dated the 18th July 1921. 

Dr. Nand Lal, for the Appellants. 
lala Amar Nath Chopra, for the Re- 
spondent. 


JUDGMENT.—This appeal arises out 
of an application made by the respondent, 
Bishen Singh, under section 144 of the 
Civil Procedure Code for mesne profits 
of land of which he was deprived by 
the appellants under a dectee which was 
subsequently reversed on appeal, and the 
question for determination is, whether the 
application was made within the time 
presctibed by law. The appellants got 
possession under ‘their decree in 1912. 
The decree was reversed in appeal by the 
Additional Divisional Judge on the 13th 
May 1913 and his decree, so far as the 
appellants were concerned, was confirmed 
by the High Court on the 2oth January 
10915. The respondent's application under 
section 144, Civil Procedure Code, for 
mesne profits, was made on the 15th 
Jaunary 1918. It is admittedly governed 
by Art. 18x of the First Schedule to 
the Limitation Act, and the period of 
limitation is three years from the time when 
the right to apply accrued. The ques 
tionis, whether time runs from the date 
of tbe Additional Divisional Judge's decree 
or from the date on which that decree 
was confirmed by the High Court in 
second appeal. ‘he Munsif dismissed the 
application as time-barred, but the Addi- 
tional Judge od appeal has he'd that it 
is within time and has awarded the res- 
pondent Rs. 800 for mesne profits. A 
second appeal has been preferred from 
the Additional Judges order. 
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It is contended on behali of the ap- 
pellants that the order of the Munsit 
was not a decree and that, therefore, no 
appeal ley from it to the Additional 
Judge. I do not agree with this con- 
tention, and it appears to me that Ram 


Chand v. Sham Parshad (1), whichis cited . 


in support of it, does not apply. It is, 
however, unnecessary to discuss this point, 
as I am of opinion that the contention 
that the application made under sec- 
tion 144 of the Civil Procedure Code was 
barred by limitation, must prevail. The 
learned Additional Judge holds that as 
the Additional Divisional Judges decree 
of the 13th May 1913, became merged 
in the decree of the High Court, the latter 
decree is to be taken as the starting 
point for limitation, This wouldno doubt 
be correct if the application now in 
question were an application for execution 
of the decree, for an application for 
execution would be governed by 
Art, 182 of the First Schedule to the 
Limitation Act, ard the only decree 
which could be executed would be the 
decree of the High Court. But an ap- 
plication under Section I44 of the Civil 
Procedure Code for mesne profits is not 
one for execution, and as soon as the 
decree obtained by the appellants was 
reversed by the Additional Divisional 
Judge, a tight to apply for mesne pro- 
fits acctued to the respondent. The decree 
passed by the High Court on second 
appeal did not give tbe respondent a 
fresh right, but, it merely affirmed the 
right which the Additional Divisional 
Judge had already declared. 

I hold, therefore, that, the period of limita- 
tion is to be reckoned from the date 
of the Additional Divisional Judge's de- 
cree, and that the respondent’s applica- 
tion, having been made more than three 
years from that date, is barred. by limita- 
tion. 

I accept the appeal, set aside the 
order of the Additional Judge, and re- 
store the order of the First Court dis- 
missing the application. The respondent 
wil pay the appellants' costs through- 
out. 

Z. K. Appeal accepted, 

1) 22 Ind; Cas; 851; 110 P, R; 19134 117 P, 
; e 19 141 188 P. Wi R; 1914. NOM 
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"BH MADRAS HIGH COURT. 


APPEALS AGAINST ORDERS Nos. 363, 364. 


AND 365 OF 1922. 
August 21, 1023. 
Present :—Mr. justice Spencer and Mr 
Justice Devadoss. 
IN No. 363 OF 1922, 


CHINTALAPALLI CHINNA DORAYYA. 


. —RESPONDENT— APPELLANT 
versus 
CHINTALAPALLI VENKANNA AND 
OTHERS—DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), $. 89, 
0. XXIII,:.3, Sch. II, clause 20—Power 
jo seille lawful compromise, if affected by ‘the 


. emisience of a reference to arbitration. 
Section 89, Civil Procedure Code, does not ptre- . 


cinde the application of O. XIII, r. 3 to cases in 


L 


which there has been a reference to arbitration, ` 


and the power glven by section 20, Schedule II, 
Civil Procedure Code, to any person to apply to a 
Court to have an award filed in Court does not 
override the general powers given to parties under 


O. XXII, r. 3 to adjust their disputes. by a | 


lawful compromise at any time after the insti- 
tution of a suit. ' i 


Shavaksha Dinsha Davar v. Tyab Haji Ayub, . 
40 B. 386; 18 Bom... R. 559, 


37 Ind. Cas. 140; 
not followed.' 

Manilal-Molilal | v. Gokaldas Rowji, 59 
Tus E 53: 45 B. 245; 22 Bom, L.R. 1048, fol- 
lowed, 


Appeals against an order of the Court 
of the Subordinate Judge, . Rajahmundry, 
in Execution Petition Nos. 37, 49 and 45 
of 1921, respectively, in Original Suit No. 12 
of 1917, on thefile of the Court of the 
Temporary Subordinate Judge, Rajah- 
mundry. 

Mr. K. Ramamurtht, for the Arprellert. 

Messrs. P Satyanarayana and G. 
Lakshmanna, for the Respondents. 

JUDGMENT.—On' the authority of 
Shavahsha | Dinsha Davar v. Tyab 
Haji Ayub (1), which was followed 
in Dekati Tea Co, Limited vw. Assam 
Bengal Railway Company (2), it is 
argued that section 89, Civil Procedure 
Code, precludes the application of 
O. XXIII, r. 3tocases in which there 
has been a.reference to arbitration, 

But,as was po nted out by Macleod, C. J., 
in Manilal Motial v. Gokaldas Rowji 
(3), 2 decision which overruled thit learned 


(1) 37 Ind. Cas. 140; 40 B. 386; 18 Bom. I, Rs 


59; 
9 (2) 6x Ind. Cas. 919; 25 C. W. N. 127. 
59 Ind.:Cas.. 53; 43 B. 245; a2 Bom: la Ri 
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Judge’s earlier decision in Shavaksha Dinsha 
Davar v. Tyab Haji Ayub (1), "When the 
terms of the adjustment have been settled 
by anarbitrationand award out of Court 
the parlies may agree to ask for a consent 
decree. In such a case, the trie position 
appears to be that the Court will not look 
at the arbitration proceedings, but only 
at the consent terms, as it makes no 
difference whether those terms have 
been arrived at by agreement between 
the parties acting by themselves of 
have been settled by a third party 
chosen by them," These remarks apply 
. tothefacts of the present case. "The power 
given by section 20 of Schedule II to any 
person interested to apply to a Court to. 
have an award filed in Court is not to be 
understood as overridingthe general power 
given to parties under O. XXIII, r. 3 
to adjust their disputes by a lawful 
compromise at any time after the 
institution of a stit. 
The civil m'scellaneous appeals fail 
and are d'smissed with costs. 


V. N. V. Appeals dismissed, ` 


Sy mana 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


APPLICATION NO. 117 OF 1923. 

August ro, I923. 
Present —Mr. Daniels, A. J. C., and 

Mr. Wazir Hasan, A. J. C. 

Lala GIRDHARI GOPAI,—J]UDGMENT- 

DEBTOR—APPLICANT 
DEF SUS 

Pandit LACBMI NARAYAN AND ANOTHER 

—DECREE-HOLDERS—OPPOSITE PARTY. 

Civil Procedure Code ( Act V of 1908), s. x1 5— 
Order fixing fee of Commissioner— Jurisdicon— 
Revision. 

An order fixing the remuneration of a Commis- 
sioner appointed to examine accounts does 
not amount to the decision of a case 
within the meaning of section rr5o0f the 
Civil Procedure Code and is, therefore, not 
open to revision. 

A Court has jurisdiction to fixthe fee ofTa 
Commissioner and even if it fixes it too high, 
ft cannot be said to actillegally or with mate- 
tial irregulatity within the meaning of seç- 
tion 113 of the Civil Procedure Code. 
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Applicationagainst an order of the Sub- 
Judge, Lucknow, dated the 17th May 
1023. 

Mr. Ghulam Hasan, for the Applicant. 


Mr. Bisheshar Nath Srivastava, for 
Opponent No. rz. . 

Ea AH Muhammad, for Opponent 

0. 2. 

ORDER.—'fhis is an application 
under section i15 of the Code of 
Civil Procedure for revision of an 
incidental order passed in a 


case 
fixing the remuneration of a Pleader who 


was appointed Commissioner to go into 
accounts between the parties, It is stated 
that the accounts extended over a period 
of nineteen years and the total fee was 
fixed at Rs 2,400 of which half was payable 
inthe first instance by each party. We 
are of opinion that this revision is not com 
petent. In the first place, this is merely 
an incidental order and no case has yet 
been decided. In the second place, the 
learned Subordinate Judge fixed the fee 
in the exercise of his discretion, and even 
if he fixedit too high he certainly had juris- 
diction inthe matter and it cannot besaid 
that heacted inthe exercise of his juris- 
diction illegally or with material irregu- 
larity. We may add that it appeared 
during the course of the hearing that 
the fee was originally fixed by an order 
passed in the month of February. On 
the strength of this order, the Commis- 
sioner went on with the examination of 
the accounts and it was not until the 
month of May, when the applicant 
took exception to the conduct of the 
Commissioner, that the objection to the 
fee was raised. 

For these reasons, we dismiss the appli- 
cation with costs. kN 
CRF 


G, H, Applicatiow dismissed. 


504 
MAUNG TUN U?. MAUNG POSHOK. | . 


RANGOON HIGH COURT, 
. Crvir, REvision Casi No. 159 OF ln 
April 4, 1923. 

Present;—Mx. Justice Carr, 
"MAUNG.TUN U àND ANOTHER— 
APPLICANTS ` 
DENSUS 


MAUNG PO SHOK--RESPONDEN', 

Civil Procedure Code (Act V of 1908), s. 104 (1) 
(f), Sch. TI, paras. 20, 21 (2) — Avbitration—Ordér, 
fling award — Appeal, whether Hes——Couvi, whether 
can enquire into merits of award—Reviston. "` 

The eff-ct of section 104 c) (f) of.the Civil, 
Procedure Code is to give a right of appeal against. 
the decision of the Court whether the award 
should be filed or not. [p. 505, cols, 1 & 2.]^ 

Paragraph 21 (2) o£ the -Second Schedule to the 
Civil Procedure Code allows an appeal also if, the 
` decree passed by the Court on the award does not 
correctly interpret the award, and on an appeal 
nder this provision, the decree can be corrected 
so as to bring it in accordance with the award. 
But when the decree does correctly interpret the 
award then there is no appeal against the decree— 
in other words, when an award Bas lawfully been 
made, there is'no appeal ‘against the decision di the 
arbitrators. [p. 506, cols, I &'a.] : 

Case-law discussed, 

' A Court dealing with an application to file 
an award has no power to go into the merits of 
the decisions contained in the award. It is clearly 
limited to the three questions—-whether there 
has been a réference,. whether there has been an 
award and whétherany ground suchasis mentioned 
in eda aed 14 and 150f the Second Schedule 

| Procedure" Code, has ,been proved, 
ir. 506, col. 2.] 

The High Court will not interfere in revision 
on the mere ground that the decision of the lower 
Courtis wrong. Where, however, a Court decides 
a question which it has no jurisdiction to go into, 
its decision is open to revision ; for instance, 
where a Court, dealing with an a plication to file 
an award, decides a question relating to the merits 
of the award. [p. 507, cols. x & 2.) 

‘Civil revision from the judgment and 
decree of the District Court, Meiktila, in 


Es 


Civil Appeal Case No. 7 of 1022, "dated 
the 19th June 1922. as 
Mr. Dutt, for the Applicants. 
Mr. Chatterjee, for the Respondent." 


JUDGMENT.—This was `a suit under 
paragraph 20 of the Second Schedule to the 
Civil Procedure Code, for the fiing of an 
award made without the intervention of 
a Court. The present petitioners were the 
plaintiffs. They and the defendant signed 
an agreement to reter to arbitrators their 
. dispute as to the division of the estate 
of U X aud Ma Nyein, both. deceased. 
The arbitrators heard the parties and took 
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sdana and déiverd a |-dencibu award | 
under which the plaintifis were to be given 
a one-third share of certain specified : 
properties. The defendant refusing to 
comply with this award, the plaintiffs 
applied to.have it filed. Defendant, in 
his written statement, raised tke objec- 
tion that one of the properties, of which 
a one-third share had been awarded: to 
the plaintiffs, did not belong to the estate 

of U E. 

Certain other objections werte taken, but 
the above isthe only -one that now calls 
for cons‘deration. 

The Sub-Divis‘onal Judge Weak: into the 
question whether the particu’ar land in 
dispute did or did not-belong to U F's 
estate. He found that it, did not, and 
dismissed the suit with costs. The plaint- 
ifis then appealed to the District Court 
and the District Judge held, that the 
Sub-Divisicnol Judge Lad come to his de- 
cision oninadequate evidence. He accord- 
ingly passed the following order:— 

"I, therefore, .set aside the order and 
remand the case for trial on these issues— 

"(r) Was the land, held ng No. 428, 
included in the property, submitted to 
arbitration ?. Ba 
L (2) Should the award be filed? 

“Costs to follow final event. Advocate’s 
Costs in this appeal two gold m0hurs.”’ 

The Sub-Divisional Judge complied with 
this order and found this time, that the 
land in question was rightly included in 
tke arbitration. He accordingly directed 
that the award be filed. A decree was 
drawn up and signed on the following day, 
butthis decree only directed that the award 
be filedan. so did not properly comply 
with the provisions of paragraph 21 (2). 
‘The actual decisi ons of the arbitrators, 
as expressed in the award, should have 
béen embodied in the decree. 
“The defendant, Po Skok, respondent 
in this application, tten appealed to 
the District Court. The tten District 
Judge tevetsed the finding ‘of the Süb- 
Divisional Judge, allowed the appeal and 
dismissed the suit with costs, >: 

In doing so, he ‘seems to me to. ede 
gone beyond ‘the record. He 2 to 
certain, revenue proceedings, .: né Lared 
his Vida largely on wlat e lownd 
in them, I am unable 0 find anything 


00 
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on the record to. indicate | that. those 
proceedings had ever been admitted in 
evidence. This, however, is a minor 
point. The ‘District Judge then found 
„himself in a difficulty. He held that, 
under paragraph 21 (2) of the Second 
Schedule to the Civil Procedure. Code, no 
appeal lies against an order directing 
.an award to be filed. He got over this 
difficulty in a way which cannot be 
calle legitimate. He referred back to 
his predecessor's order in the first appeal 
and pointed out that the orginal deci- 
sion in the Sub-Divisional Court had not 
been on a preliminary point. On this 
he held that. his  predecessor's order 
.was' passed under O.. XLI, r., . 25, 
and that the Sub-Divisional Court should 
"not, therefore, have passed a new decree 
in the suit but should have returned 
ihe case to the Appellate Court with its 
findings ön the issues framed by that 
|. Court. 

How he came to the conclusion that 

this supposed. error of the Sub-Divisional 
Court gave him jurisdiction to decide an 
appeal which did not lie, he has not 
explained. 
. With regard to the first part of the 
argument, I agiee with the District Tudge 
that his predecessor's order ought to 
have been ope under ©. XLI, 25. 
But itis quite clear that it was not 
such an order, but one under O. XLI, 
I. 23 under which the Sub-Divisional Court 
was bound toact asit did. The District 
Judge had. no; jurisdiction to. convert 
his . predecessor’ s- order from what in 
fact it was into - what he . considered, 
` rightly or wrongly, “that it ought to Lave 
been. `- 

Did I hold that there was in fact no 
right of. appeal, I . should be. compelled 
to. set aside the District Judge’ s Judg- 
ment and decree ' on the ground that 
‘they were passed entirely without 
jurisdiction. 
= But think it i clear. that there was 
a-right of appeal. Section 104 (1). (f) of 
the. Code of- Civil: Procedure specifically 
gives a- right of appeal from an “order 
filing. or refusing to file an award in 
an aribitration with out the intervention 
of the. Court.” "^ At. first. sight, there seems 
to be A copist. between this and para: 
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graph 21 (2) of tpe “Second TET 
but a little consideration will show tkat 
is not SO. 

“We must divide the proceedings on añ 
application to file such an “award as 
this into two parts. In the first part, 
the Court has to decide whether the 
award is to be filed or: not. And all 
that it can cons: der, in otder to deter- 
mine this question, is whether the matter 
has been referred to arbitration, whether 
an award has been made on ihe’ re- 
ference and whether any of the grounds 
mentioned in paragraphs 14 and I5 of 
tLe same Schedule have been proved 
or not, According to its findings on 
these questions, the Court will either order 
the award to be filed or will dismiss the 
application. 

From the order so passed, whetter it 
be an order filing the award -or one 
tefusing to do so, there is a right of 
appeal siven by section 194 (x) (f). 
It may be pointed out that this appeal 
is ore against the decision of the Court 
on tke question whether the award can 
properly be filed: or not. 

.'Tke next stage occurs only when ike. 
order directs that the award be filed. 
In that event, the Court must proceed 
to pass 9 decree in accordance with tte 
award. From a decree so passed, there is 
no appeal “except in so far as the de- 
cree is in excess of or not in accordance 
with the award.’ In other words, if tle 
Court erroneouslv draws up a decree not 
in accordance with the award, there is a 
tight of appeal in order to correct the 
error. But from the decisions of the 
arbitrators, as expressed in the award 
and as subsequently embodied in the 
decree, there is no right of appeal. 

The question whether there is an appeal 
from an order filing anm'award bas been 
discussedin the following cases:—  . 

Khetiey Nath Ganguly v. Ushabala 
Dasi (x), [SUP MIA] ‘Ghose v. Gopal 
Chandra Ghose (2), Ram Ditti- v. 
Amar Smgh (3) and Har Kunwar;v. 


(1) 22 Ind. Cas. 391; 18 C. W. N. 381, 

(2) 28 Ind. Cas. 557; 19 C. W. N. 948; 2xi C; 
L. J. 273. 

(3) .10 Ind.. Cas. 512; 372.P.I,. R. Igir; 


10 
P. WR. F913; 123 P. “Ry gia (Pi B) , 
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Lahshma Ram Jani (4). 

These decisions were considered by the 
Judicial Commissioner of Upper Burma 
in Maung Pauk Hiut v. Maung Hman, 
Unreported Civil Revision No. 99 of 
rors. 

In none of these cases was the right 
of appeal given by section 104 (f) of 
the Code contested. The question that 
arose was, whether this right was  ex- 
tinguished by the fact that a decree had 
been dtawn up in pursuance of the order 
before the appeal was filed. The Courts 
in India held that it was not, though in 
the Punjab case Rattigan, J., differed from 
his colleagues in holding that there is 
in fact a conflict between section ro4(/) 
and paragraph 21 (2) of the Second 
Schedule, He agreed with them, how- 
ever, on the main question. In the fifth 
case, the learned Judicial Commissioner 
discussed the Indian decisions and áis- 
agreed, He held that after a decree had 
been signed the rght of appeal against 
the order was extinguished. Did I accept 
this view, the decision of this case would 
be gfeatiy simplified. But, with respect, 
I am unable to do so, I agree with the 
views of the three Courts in India, and 
am unable to find in the judgment of 
the Judicial Commiss‘oner any sufficient 
reison for differing from them. On the 
view taken by the Judicial Commissioner, 
the right of appeal given by section ro4 
(i) (f) becomes a nullity. The better 
view is, I think, that taken by the Courts 
in India, that the mere making of a de- 
cree does not extinguish the rght of 
appeal from the order, and that should 
the order be set aside the decree is 
necessarily vacated. 

To put somewhat differently what I 
have already said, the effect of section 104 
(x) (f) seems to me to be to give 
a tight of appeal against the decision of 
the Court on the question whether the 
award should be filed or not. Para- 
graph 21 (2) of the Second Schedule allows 
an appeal also if the decree of the Court 
does not correctly interpret the award, 
and on an appeal under this provision, 
the decree can be corrected so as to bring 


1 


E'(4) 351nd.Cas. 833; 38 A; 380; 14 Ai I; J. 481: 


INDIAN CASES. 


[1923 


it into accordance with the award. But 
when the decree does correctly interpret 
the award, then thereis no appeal against 
the decree—in other words, when an award 


has lawfully been made, there is no 
appeal against the decisions of the 
arbitrators, 


It seems tome also tobe clear on the 
terms of paragraph 21 (x) of the Second. 
Schedule that the Court of first instance 
has no power to gointo the merits of the 
decisions contained in the award. It 
is clearly limited to the three questions— 
whether there has been a reference, whe- 
ther there Las been an award and wke- 
ther any ground such as is mentioned 
In paragraphs 14 and I5 has been proved. 
This is the view taken in Banerji’s Law 
of Arbitration in India, Second Edition, 
371-372. It seems to me so clearly 
correct that it is unnecessary to discuss 
it further, 

The objection taken to the award in 
this case was, briefly stated, at the be- 
ginning of this judgment. Inthe written 
statement it was given as follows: "The 
one-third share of tke land which the 
arbitrators awarded, was not included 
in the lands descended from U E and 
Ma Nyein referred by the agreement. 
The award, therefore, is not one which 
the Court should take into consideration,” 

The agreement to refer reads as follows: 
“We (parties named) make agreement as 
to the various disputes about tle pro- 
perties, moveable and immoveabie, de- 
scended from U E and Ma Nyein which 
(we) ought to inherit. We do not wish 
to take these disputes to Court, but wish 
them to be heard and decided by U Min 
Din and U Pyu, . ." 

This makes it clear that whatthe par- 
ties referred was the question of the divi- 
sion between them of the state of 
U E and Ma Nyein, And it is ob- 
vious that before the arbitrators could 
do this they must decide of what the 
estate consisted. It was, therefore, for the 
arbitrators first to decide any. dispute 
between the parties os to whether any 
particular property belonged to the estate 
or not. The District Judge recognised 
this, for, he says ip the early part of his 
judgment, "both parties have admitted 
this agreement and, as the property of 
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U E and .Ma .Nyein was. not .clearly 


stated, it must .be presumed that the 
arbitrators were to. decide both the 


amount of the property and the nature in, 
which it was to be divided." He con-. 


tinues, “in their award the arbitrators 
have:clearly decided that ‘Holding No. 
428. . , fell within the 26'90 acres of 
land teased to Maung. E and as none 
but the descendants of Maung E can have 
a claim to ‘the said Jand. ? they 
proceeded to award one-third of this 
land.to Tun U. "d 

That.is a correct statement of the deci- 
sion of the arbitrators on this ques- 
tion. And the view stated in my first 
quotation from the District Judge’s judg- 
ment—that this question was one for the 
decision of the -arbitrators under the 
agreement—seems to me equally correct. 
Yet the District Judge proceeds to con-. 
sider the question whether this land was 
' leased to Maung E and decides that it 
was not. In other words, he finds that 
the decision of the arbitrators was. in- 
correct— a matter into which he had no 
jutisdiction to enquire. He then goes on 
to hold that, on this finding, the land 
in dispute was not among the propertes 
as to which the arbitrators were request- 
ed to give a decision. This is inconsistent 
with his earlier remark that tke  con- 
stitution .of the estate was for the 
arbitrators to“ decide. He then further 
holds that, therefore, the award determined 
a matter which was not referred to 
arbitration, within the meaning of para- 
graph 14 (a) of the Second Schedule and 
for that reason sets aside the order of 
the Snb-Divisional Court. 

This decision is, in my opinion,clearly 
wrong. I do not mean that the District 
Judge was wrong on the question whe- 
ther the land in dispute belonged to the 
estate of "U "E or not. That is a question 
that I- have not gone into at all. What 
I do mean is that the- District Judge was 
wrong in holding ‘that the award de- 
termined a matter not referred' to ar- 
bitration. |. |^ ` l 

There was no right of second appeal, 
and the only question remainingis whe- 
ther there are sufficient grounds for in- 

.terference .in revision. On the mere 


' ground thatthe. decision „was wrong this 
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Court. should certainly not -interfere. 
The question 15, whether any of the 
grounds, for revision set out. in sec- 
tion 115 of the Civil. Procedure Code are 
present in this case. I think it can 
reasonably be said that the District Court 
exercised a jurisdiction not vested in it 
by law. The Court had, itis true, juris- 
diction to hear and decide the appeal, 
but the District Judge first found that 
the question whether theland in dispute 
belonged to the estate of U E, was one 
for the decision of, the arbitrators. Qn 
that finding he should have dismissed 
the appeal. Instead of doing so, he pro- 
ceeded to enquire into the Correctness or 
otherwise of the decision of the arbitra- 
tors, and on his finding that it was 
wrong, he allowed the appeal. He had, 
in fact, no’ jurisdiction to enquire into 
this question. It istrue thatthe Sub- 
Divisional Court had previously enquired 
into the same question, but that Court 
was equally without jurisdiction to 


do so. 


On this view, this Court has power to 
interfere in revision and, on the facts, I 
think it should do ‘so. l 

I set aside the judgment and -decree 
of the District Court and restore those 
of the Sub*Divisional Court. The respond- 
ent will pay the costs of the plaintiff 
petitioner in all .Courts. Advocate's fee 
in this Court one gold mohuy, 

Z, K. 

Appeal dismissed, 


— — nc eee 


ALLAHABAD HIGH COURT. 
CIVIL, REVISION PETITION No, 1 
OF 1922, i 
July x2, 1922. | 
.. Present-—Mr. justice Stuart, 
Musammat BHAGGO-—A»PPLICANT 
VEVSUS 
MATA PRASAD—OprosiTte PARTY, 
Limitation Act (IX of 1908), s.22, Sch 1, 
Art, 166— Civil Procedure Code (Act V of 1908), 
O. X X I, y. 90—-Execution of decvee—Sale, bee 
nami, application to set aside— A uction~purchaser 
-impleaded within limitation — Beneficiary $mpleaded 
after expiry of Hoitation, effect-of. 
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. Ip answer to ana plication to set aside an exe- 
cution-sale, the auction-purchaser pleaded that he 
was only a benamédarfor a third person and that the 
latter ought to be made a party to the proceed- 
ings. Thére was nothing on the record to 
show thatthe ostensible purchaser was not the 
real purchaser, but on this plea being taken the 
person alleged to bethe real purchaser was also 
impleaded as a party. By that time, however, 
limitation hadexpired: 

Held, that as the ostensible auction-pur-. 
chaser was acting as the agent of the real pur- 
chaser and had concealed. thelutter’sname, the- 
judgment-debtor was not bound to issue notice 
to the real purchaser and the application was, 
therefore, not barred by limitation as against the 
latter. ' " | 

. Civil Revision: against the order of 
the Judge of the Court of Small Causes. 
at Allahabad, dated 5th September 
1921. | : 

. Messrs, .Haribans Sahas and Kamuda 

Prasad; for the Applicant, 

‘Mr, Nihal Chand, for the Opposite Party. 

| JUDGMENT.—Tne Pevple’s Industrial 


Bank held a decree against Musamenat: 


Bhaggo. In execution of this decree, two 
houses belonging to Musammat Blaggo 
were brought to sale. Trey were sold 
separately. The sale tuck place om the 
4th J nuary 1921.. Tre papers. sLow tiat 
taey were knucked duwn tu Ram Narain 
who. was the last bidder :n ech: nstance. 
MusammatBhaggoappl.ed underO. XXI, 
r go to set the sale aside. She issued’ 
notice to. tne decree-nolder and to Ram 
Narain. Ram Narain took the objec- 
tionthat he was not theactual purchaser but 
tnat Mata Prasad was tneactualpurcraser. 
Now, it is clear that tne bids were made by 
Ram Narain and tnat no mention took 
place during theauction-sale of Mata Prasad, 
But a ter the sale was over Ram Narain 
informed tne Amin privately tnat he had 
actually made the bids on benalf of Mata 
Prasad. Tne Amtnmadea note to tnat 
effect and Mata Prasad deposited: the 
balance of thesaleconsideration in Court. 
It is to be noted, however, that Ram Nerain 
peid the 25 per cent. deposit due under 
O. XXI, r. 84 on the day of the sale. 
The Munsif, thereupon, joined Meta Prasad, 
who accepted: the position that he was 
‘the actual puchaser He was joined 
‘after the period of limitation had elapsed. 
~The Munsif. set aside tbe sale on the 
ground that! Ram Narain had made false 
sepresenta tions thet the houses were beavily 
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encumbered, in consequence cf which peo- 
ple would not offer an adequate price 
for the property, He setes‘de the sale 
on this ground. In appeal. the learned 
Suberd nate Judge dismissed Musammat 
Bhaggo’s application on the ground that 
Mata Prasad should nave been joined asa 
party origins Ily and tiat as Le was not 
joined until after the period of Emitetion 
hadexp red, theappl ca tic n was time-barred, 
Intaking this view, tre learned Subord' nete 
Judge is, in my opi mon, absolutely in error, 
It is perfectly clear on facts thet Musammat 
Bkaggo had no opportunity of knowing 
that Rem Narain was acting on behalf 
of Mata Prasad. E.ewasectingas amagent, 
and was concealing tie name of h's princi 
pel. In these circumstances, it was only. 
necessary for Ler to issue notice om Rami 
Narain and it was not pess'ble for Ler by 
exerc'se of reasonable diligence to know 
that Ram Narain was ecting as agent of 
Mata Prasad. In thesecircumstances, tte 
application was not time-barred. T accord 
ingly set es'de the order of tte Subordinate 
Judge on the ground of Imitation. -As 
Mate Prasad did notar; ue on tre merits 
before the Subord nate Judge tle appeel 
sLould' Have been d’smissed in ent rety. 
I dsnrss it accord ngly,. and restore tle 
order of the Munsif setting as de t} esale. 
Mata Prasad will pay tis own ccsts and 
those of Musammat Bhaggo tlrougkcut, 
Z. E. Order set astde.. 


RANGOON HIGH COURT. 
SPECIAT, SECOND CIVIL APPEAL No. 191 
OF 1922. l 
March 5, 1023. 
Present:— Mr. Justice Heald. 
AUNG DUN AND ANOTHER— 
APPELLANTS 
VEYSUS | 
à MAUNG TUN YA—REstonDENT, 


Priority-— Agreement to mortgage Posscsston 
transferred —S ubsequent salé. io third person — Notice 
of agreement to anori£agt— Charge on. land, 
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A person who has advanced money on the strength 
of a promise to mortgage land and who has 
actually received possession of the land as part 
of his security for the money advanced cannot be 
ousted from that possession by the person who 
made the promise and put him in possession of 
the land or by any other person claiming under 
hm with notice of the payment. [p. 510, col. r.] 

Defendants obtained possession of certain land 
under an agreement to mortgage on payment 
of the amount of the loan. The mortgagors sub- 
sequently agreed tosell the property to the plaintiff. 
Before a sale-deed was executed, however, the 
plaintiff became aware of the prior charge in favout 
of the defendants ; . 

Held, that .defendants' charge had priority. 
over any charge which the plaintiff had obtained 
by payment of the purchase-money, and as plaintiff 
had notice of the defendants’ charge before he 
obtained a conveyance in his own favour, he could 
not oust the defendants from possession of the 
land without paying the debt in respectof which 
they held and were entitled to hold possession 
of the land. [p. 510, col. 1.] 


Special second civil appeal against the 
judgment and decree of tne District Court, 
Prome, in its Civil Appeal No. 101 of 
1921, 

Mr. Thein Maung, for the Appellants. 

‘Mr. Doctor, for the Respondent. 

JUDGMENT.—The facts of this case are, 
admittedly, not in dispute and the only 
question is as to their legal effect. 

The land in dispute belonged to Tun 
Myaing and Po Yun. 

On the 26th of March 1920 Tun Myaing 
and Po Yun putported to mortgage the 
land to’ appellant:. They received the 
mottgaze-money and put appellants 
iato possession of the land, the so-called 
mortgage being usufructuary. No deed 
was eXecuted or revistered and there 
wis, therefore, nd valid mortgage, but the 
loan was taken and possession by way 
of sectirity was given. 

Oa the  r7ti of Februwy 1921 Tun 
Myaing and Po Yun agreed to sell the 
land to respondent, and accepted the 
price from him. 


Taey failed to execute a conveyance 
and, on the 4ta of Marci Ig21, respondent 
instituted à sait for specific performance. 
Tua Myiing and Po Yun admitted tae 
agreement and acceptance of tne price, 
bit pleaded that as  appellants had 
refused to ‘allow the so-called mortgage 
to be redeemed they had returaed the 
, price, to respondent. They called appel-: 


INDIAN: CASES: 


509 


lant, Aung Dun, as their witness, and 
he said that he refused to allow redemp- 
tion because there was a dispute between 
him and the mortgagors as to the 
amount of the mortgage-money. The 
District Court held that Tun Myaing 
and Po Yun failed to prove either that 
the agreement was cancelled or that re- 
spondent accepted the return of the price, 
and gave respondent a decree for a re- 
gistered conveyance of the land. The 
date of that decree was the 21st of June 
1921. 

On the 16th of July 1921 appellants 
got Tun Myaing and Po Yun toexecute 
and have registered a  mortgage-bond in 
their favour. 

On the'3rd of September 1921 re- 
Spondent got a registered conveyance of 
the property in accordance with the decree 
in his favour. 

Having obtained the conveyance respon- 
dent sued appellants for possession of the 
property, 

The Trial Court held that he had no 
right to possession until he redeemed the 
mortgage ' 

Respondent appealed and the District 
Court held that the mortgage did. not 
affect his right to possession and gave 
him a decree for possession. 

Appellants now argue that, because they 
were in possession under an agreement 
to mortgage before the date of the agree- 
ment to sell to respondent and obtained 
a registered Mortgage bond before res- 
pondent obtained a registered conveyance, 
and because respondent had notice of 
their claim to be mortgagees at the time 
when he instituted his snit for cop- 
veyance, they are entitled to retain 
Possession as against him until their money 
is repaid. 

Waet they claim, therefore, is that they 
had a lien on the property or a charge 
which entitled thei to retain possession 
of the property as security for their 
money from the time when they made 
the loan and rece.ved possession up to 
the time waen they Obta ned a valid mort- 
gage, and tnat respondent having institut- 
ed his suit for a conveyance and heving 
taken tiat conveyance with notice of their 
lien ot caarge cinnot oust them from 
their possession withoit paying the debt 
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as security for which they hold the prop- 
erty in possession. 

The point is interesting and it is sur- 
prising tbat no authorities on the subject 
have been cited. 

Thete is, of course, a charge in the case 
of agreements to sell even where posses- 
sion of the property has not been given, 
and the question to be decided is whether 
or not there is a similar charge in the 
case of agreements to mortgage while 
such agreements remainin force and before 
the actual mortgage is made, The same 
equitable principles would seem to apply, 
and they have been said tc be rules of 
universal equity. 

I have not beea referred to any case 
in which they have been teid to apply 
to agreements to mortgage and I am 
bound to admit that I have not found 
any Indian case to that effect, but, never- 
theless, I feel bound to hold that a person 
who has advanced money on the strength 
of a promise to Mortgage land and who 
has actually recetved possession of the 
land as part of his security forthe money 
advanced cannot be ousted from that 
possession by the person who made the 
promise and put him in possession of the 
land or by any other person claiming 
under him with notice of the payment. 

I am of opinion, therefore, that ap- 
pellants had a charge or lien on the land 
at the time when respondent accepted 
the offer to sell the land to him, and 
that their charge had priority over any 
charge which he had by reason of his 
payment of the purchase money. Re- 
spondent had notice of that prior charge 
when he sued for execution of a con- 
veyance and evenif appellants had not 
succeeded in obtaining a registered. mort- 
gage-bond before he obtained his con- 
veyance, be could not, in my opinion, have 
succeeded in ousting appellants without 
paying off the debt in respect of which 
they held and were entitled to hold 
possession of the land. 

I, therefore, set aside the judgment and 
decree of the lower Appellate Court and 
restore that of the Trial Court dismissing 
respondent's suit with costs for appel. 
‘fants throughout. 


Z, K. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 151 OF 1021. 
December 21, 1022. | 

Present:—Juctice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Panton. 
KEDAR NATH CHAKRABARTY AND 
ANOTHER—APPELLANTS 
Uer Sus 
CHANDI CHARAN MITTER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908) O. XLI, 
Y. 10-—A bpeal-—Security for costs— Appeal accepted 
Surely, ability of. 

Petitioner became sutety for the payment of the 
plaintiffs costs in the Trial and Appellate Courts 
in the event of defendant’s appeal, which was then 
pending, being dismissed. Defendant’s appeal 
was accepted. Plaintiff went upin second appeal 
and his appeal was accepted with costs. He then 
applied for execution of his decree for costs of the 
First Court and the lower Appellate Court against 
the petitioner; 

Held, that the defendant’s appeal in the ‘lower 
Appellate Court having been accepted the surety 
had never become liable to pay the sum claimed. 


Appeal against an order of the District. 
Judge, Rangpur, dated the 17th May 
1921, affirming that of the Muusif, 
Rangpur, dated the 2oth January 1921. 

Babu Girija Prosonna Sanyal, for the 
Appellants. . 

Babu Rishindra Nath Sarkar (with him 
Babu Samarendra Kumar Dutt), for the 
Respondent. i 

JUDGMENT.—We are of opinion that 
the order of the District Judge cannot 
be supported. ‘The security-bond’ hes 
been placed before us. It provides that, 
“in theevent of the said appeal case being 
decided infavour of theplaintiff-respondent 
the said defendant shall pay to tre appel-. 
lant thesum of Rs. 128-5-o on account of 
costs in tne said two Courts and on his | 
fail'ng t»pay, we (tne executants of the 
bond) shall pay up thesaid sum." 

The event contemplated did not happen. 
Inother words, the appeal case was not 
decided in favour of the plaintiff-respond- 
ent, Weare consequently of opinion that 
thesureties never became liable to pay 
the sum claimed.. 

Theappeal isallowed with costs throug h- 
out, and the orders of the District Judge 
and of the First Court aresetasid | - 

We assess the hearing fee at one gold ` 


moher in this Court, 
Z. Ka Appeal allowed: 
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PANKAJ MOHAN BAL V BIPINBEMARY CHAELADAR. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 1959, 1960, 1981, 1984, 1985, 2146, 
2295 TO 2299 OF 1918 AND 84 ‘TO 86, 

264 OF 1919, 

August 16, 1922. 
Present:—Justsce Sir N. R. Chatterjea, 
KT., and Mr. Justice Panton. 
PANKAJ MORAN BAL AND OTHERS 
—APPELLANTS 
Versus 
BIPIN BEHARY CHAKLADAR AND 
OTHERS—RESPONDENTS, 

Adverse  possession—Co-owners— Hosiile title, 
asseviton of-—Receiver, appointment of, effect of. 

Where a person whoisin possession of certain 
property under the assertion of a hostile title sub- 
sequently becomes a co-owner in the property and 
continues to assert his hostile title and exercise 
possession to the exclusion ofthe other co-owners, 
his possession does not cease to be adverse merely 
because he is a co-owner in the property. [p. 514) 
cols. 1 & 2. 

Hardit Singh v. Gurmukh Singh, 47 Ind. Cas. 626; 
28C.L.].437; 58 P.W. R. 1918; 64 P.R. 1918; 
24 M. L. T. 389; 20 Bom. L. R. 1064; (1919) M. W. N. 
I; 9 I, W, 123; 1 U. P. L. R. (P. C.) 8, and Bala- 
yam Guria v. Syama Charan Mondal, 60 Ind. Cas. 
298; 33 C. L. J. 344; 24 C. W. N. 1057, referred to. 

The appointment of a Receiver does not 
interrupt adverse possession which had commenced 
against the- proprietor before the appointment 
if the Receiver too is kept out of possession; 
(p. 515, col. 2.] 

Appeals against the decrees of tne 
Second Additional District Judge 
Mymensingh, dated the 29th June 1918, 
reversing those of the Additional Sub- 
ordinate Judge, Mymensingh, dated the 
2nd March 1917. 

Bubus Dwarka Nath Chuckerbuliy, Brojo 
Lal Chuchkerbuity, Birendra Kumar De, 
Kalikinkar — Chuckerbuity, and Annada 
Charan Karkon, for the Appellant. 

“Mr. B. Chucherbuliy, Babus Gobind Chun- 
der De Roy, Surja Kumar Guha and Bir- 
endra Prasad Bagchi, for the Chakladar 
Defenda nts-Respondents. 

Babus Joges Chander Roy and, Rajendra 
vici Guha, for Keran Babu Respond- 
ents. 

Babu Rupendra Kumar Mitra, (for 
Babu Pra-uila Chandra Nag) for Ghose 
Respondents. 

Bebu Biraj Mohan: Majumdar, for Minor 
Respondents l 


JUDGMENT.—-These appeals arise out 
of suits for has possession of the land 


in dispute in each case which had been 
allotted on a partition of an estate 
effected by the Collector as between the 
plaintifis andthe defendants Tne parti- 
tion was made on a rayjyatwart basis but 
the lands were in the exclusive possession 
of the defendants who were also co- 
sharers of the estate in which the lands 
in dispute are situate. 

The defendants pleaded tnter alia tiat 
the plaintifis were not entitled to get 
khas possession of the lands as the defend- 
ants nada chak right, or a tenancy right 
by adverse possession for more than twelve 
years, 

Tne Court of first instance decreed the 
suits on tne grounds that the defendants 
had failed to prove the chak right and as 
co sharers did not acquire any right by ad- 
verse possession. On appeol tle learned 
D:strict Judge reversed tlat dec'sion and 
the plaintiffs have preferred theseappeals. 

The history of thecaselead:ng up to tne 
suits is 2 long one and has been ex- 
h ustively dealt with by the Court of appeal 
below It appears that Meuza Kalaipar, 
where the lands are situated, formed part 
of two Estates Ncs. 115 and 116, and at the 
time of the Permanent Settlement were neld 
by two Muhammadans, There were quarrels 
between their descendants in consequence 
of, which the estates were attached under 
Regulation V of 1312 anda Kroke Sarbara- 
kay or Receiver was appointed. Some- 
time after, they settled their disputes 
and filed swlehnamas in the Collectorate 
showing that they madean amicable par- 
tition, The Receiver was thereupon d's- 
charged in 1826. The estate then passed 
to a number of hindu proprietors; there 
were d'sputes as to possessionamong them, 
and the property was again attached, and 
a Receiver appointed underthe Reg ulation, 
The Receiver held a Measurement of 
the lands of the villages and the chitia, 
Exhibit 32 A, shows that 30 puras (about 
ioo bigkas) were measured in Mouzah 
K laipurinthe name of Bhrigu Ram Chak- 
ladaı, the gtand-fatner cf the Chakladar 
defendants as his kAhamar and Bhadrasqn 
lands, and some otrer khamar lands in 
the possession of other proprietors. The 
present suit relates to about 1,000 bighas 
of land. Exnibit 32A, however, appears 
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PANKAJ MOHAN BAI V. BIPIN BEHARY CHAKLADAR.: 


to be a measurement of the lands of only 
one of the sahams which belonged to cone 
Abdul Basid. This chiita goes against 
the chak, or tenancy rie Et of the defendants, 
as it describes the land as the khamar 
and Bhadrasanland of Bhrigu Ram, Two 
years later, however, the Receiver real sed 
Rs. 84 and odd from Blrieu Ram by d's- 
tress under Rezulation VII of 1799 which 
related to recovery of rent w'th the power 
of distraint. Bhrigu Ram  brougnt a 
suit inthe Civil Court. for the refund of the 
amount which, he said, was realised in 
excess of the amount duefrom him by illegal 
distraint. Inthat suit Borigu Ram claim- 
ed a chak-paint right to thelands, and 
some of the proprietors denied tnat he kad 
such right in the lands. 


Tue suit was ultimately decreed on the 
ground that the distraint was bad by rea- 
son of norrservice of the usual notices, 
but the question of tl e chak riglt, or the 
extent thereof, was left undecided in the 
final stage of the suit. 

Tuelearnel Judge points out thet t] e Re- 
ceiver having taken proceedings under 
Regulation VII of 1799 admitted some sort 
of tenancy right of Bhrigu in spite of his 
own chiita of 1840. 

In 1849 oneSib Nath,who had become the 
purchaser of a share of Mouzah Snilashi, 
(of which K laipar formeda part), and wno 
had obtained possession cf his snare of 
some lands, brought a suit for póssession 
of a share in the remaining lands, 
viz, 1,000 furas. All the proprieturs 
of the estate were made party de- 
fendants t» tnat. suit, The estate tlen 
was in the hands of the Receiver, but pass- 
ession was with Bhrigu Ram and some 
others. Barigu Ram in his written state- 
ment filed on 31st July, 1850 claimed to 
be in possession of the lands by chak 
‘right under four sa*ads, from before 
he acquired interest in the estate, It 
is not dis puted that the boundaries of 
land i in that suit cover the lands of the pre: 
sent suit, Sib Nath's suit wes ultimately 
dismissed for want of prosecution, a nd al- 
though an issue was raised regarding 
thechak right, no: decision was come toon 
the point in thejudgment dated the 28th 
April, 1854: "The judgment, however, is 
importa ntas it, conta! ing an open ‘assertion 


by any of the 


as 


in thepresence of allthe proprietors of the 
estate. ` TLen came tle chak proceedings 
in 1854 and Bhrigu Ram’ s wdow was 
Tecordedas beng in possession of the maior 
portion »f the lands. 

In 1860 Kali Mohan Bal, the predecessor 
of the plaintifis, applied for partition of 
Estate No. 115 and the Chakladars at once 
setup their shak rights, andasked that their 
chak lands might be kept underall the iand- 
lords. 84 uras were, as a matter of fact, 
recorded as chak without, any objection 
proprietors, and a saham 
of the same wasactueally ma de, butin x865, 


the Board of Revenue vetoed the partition 


as there was no provision in the 
Regulation of 1814 for the partition of 
ipnali estates. Though the partition fell 
through, itis clear that the chak right was 
assetted in the presence of all the parties 
and was recorded in a portion without 
any protest from anybody. 

In 1866, the property was released 
from attachment and the Receiver was 
discharged. -In 1874 Kali Mohan Bal 


‘brought two suits tor joint. possession 
‘of lands of some M ,uzahs other than Kalai- 


par (against the Chakladars, and the other 
proprietors were made parties to the suit) 


"denying the previous partition made by 


the Muhammadan: proprietors. They ul- 
timately succeeded in the High Court 
(in ` 1877), the previous partition being 


'negatived. 


In 1878, Kali Mohan Bal brought a suit 
for possesion of certain lands, including 
the present disputed lands; on the allegation 
that the Chakladars were hording the lands 
wrongfully under the assertion of chak 
richt. Simultaneously with that suit, ten 


other suits were brorght by ten other co- 


sharers, including Jyotirmovi, the mother 
of the Chikladar defendants, tor declaration 
of their shares and for partition of Estate 
No 115. Ínhersuitfíorpartition Jyotirmoyi 
mentioned her chak tight but did not bring 
it under partition as it wasa subordinate 


interest. In the suit by the Bats, Jyotir 


moyi set up her chak right and gave the 
boundaries of the lands in her possession 
| were given in Sib ‘Nath’s suit. 
The area of the village was stated to 
be 250  $Uras the whole of which the 
plaintifs, the Bals said, were.in the 
posséssion of the Chakladars | undet 
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the assertion of chak rights and they sued 
for possession of their share. An issue 


as to the chak tight was raised but was: 


not decided. It washeld that Kali Mohan 
Bil could not get possession of specific 
lands anti] partition which was the subject- 
matter of the ten suits brought by the 
other proprietors, but in the partition 
sits iso there wis no decision as to the 
chik tights, The suts were disposed of 
with 1 declirition of the shires with the 
right to hive the estate partitioned by the 
Collector, 

After the decision of the suits, the Collec- 
tor wis movedanda partition of the estate 
was stitted in 1879. The Batwara Deputy 
Collector sibmitteda report negativing the 
chak tights The Batwara case, however, 
was struck offin August 1887, undersection 
II6 of Act VIIL of .1876. After that, parti» 
tion wis agin started in September 1889 
. Upon the application of Uma Sundari, one 
of the proprietors. There was another 
report by the Deputy Collector negativing 
the claim of the Chakladars which was 
approved by the Collector, but the Cómmis- 
sioner jeft the matterof chak rights open’ 
andundecided. He directed that the claim 
mizht be tecorded andthe partition effected, 
treating the landsas ordinary ratyait lands. 
Pittition was proceeded with and brought 
to 1 close by dativery of possession in keb- 
Tiify 1993. The present suits were in- 
stituted on the roth Bebfuaty r9r4. 


It ippeirs thit prior to this the sands 


of Estite No. 116 wete divided from the 
lands of cr5 and the Koulairpir lands 
were divided half and hilf between the 
two estites. Ou.e of the proprietors brought 
a stit for partition of the tands of Estate 
Nə. 116 mvking all the co-sha rers of Estates 
Nos. 115 and 116 pirties, The Chikladar 
d:'endints cla mod a chak right which was 
uphsld by the Court. The chak right, 
"tharsfore, wis established in the presence 
of illthe pirties. The suit, as stated above, 
related only to thelands of rr6, but the 
chzk right cliimed wis under the same 


grants. forfands common to both the es- 


tates, 


The leatned. Listrict Judge in the present 


sits;cime to the conclusion that, in the 
absance Of the sanads, the chak right set 
up by the dafendints . was not proved, 
but be found that, having regard to the long 


33 ig 


possession on assertion of ekak Of tenancy 


right, there wasa presumption of lostgrant, - 


or that the defendants acquired a chak 


or tenancy i right by adverse POSsession. . 
The main contention of the appellants : 


isthat there could be noadvetse POssession 
as the Chakladars were co-sharers, and that 
time commenced to run only from February 
1903 when possession was delivered by the 
Collector after termination of the partition 
proceedings. 

The first question for consideration is, 
When did the possession of Bhrigu Ram 
Chakladar commence, whether beforé or 
after he became a co-owner of the estate? 
The Court below on that point observes: “It 
is clear that Bhrigu was in possession 
ftom before 1243:at leastand that he could 
have no possession as proprietor before 
1243. The Receiver came in 1244 and went 
away in 1273. So Bhrigu could exercise 
no actsof possession asa ptopriétor between 
1244 and: 12973. He could not go into the 
village ther and make khamar of practically 


the whole village when the Receiver was’ 


in possession of the estate. It is thus 
very clear that Bhrigt was in possession 
from before the attachment and that he 


was iri such possession notas a proprietor.” . 


According to the learned District Judge the 
possession of Bhrigu-cotnmenced before the 
second attachment in 1837 Itis contended 
on behalf of the-appellants that this find- 


ing is not supported by any evidence.’ 


There ate, however, materials on thé record 
upon which the. Court could come to that 
finding, and even if there was any mis- 
constriction of the evidence 
20 behind the finding. 


It is also found that Bhrigu held the- 


lands in the assertion of a chak right. 
That was a'dverse to the proprietors. In 


We cannot: 


the chtita prepa red by the Receiver in 1840, ° 


the land in Bhrigu's possession was record- 
ed as khamar, but in 1842 the Receiver 


w 


realised rent from him by distress under: 


Regulation VII of 1799, which was follow- 
ed by the suit for refund’ fora portion of 
the money realisédas stated above. The 
Receiver did not realise any more rent 
from! him and Bhfigu continued to hold 
possession on the assertion or a chak right, 
and, having regard to the fact found by the 
Court: bélow; viz., that Bhrigu could! exer- 


cise’ no'possession aga proprietor between 
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1837 and 1866,it must be held that he 
wasin possession throughout in the asser- 
tion of a tenancy right. Such possession 
was hostile to the proprietors inasmuch 
asthey could not get khas possession of the 
lands to which they were otherwise entitled. 
Itiscontended, however, first, that theasser- 
tion ot a hostile title was only with rega 1d 


to 30 puras of land; secondly, that as soon ` 


as Bhrigu becamea co-owner his possession 
ceased to be adverse, as such possession 
was referable to his possession as co-owner, 
and, thirdly, that solong as the Receiver 
wasin possession, the other co-owners could 
not take any steps for obtaining khas 
possession. 

With regard to the first contention, it has 
already been pointed out that the chitta, 
Exhibit 29, which recorded 30 bas 
in the possession Of Bhrigu was only a 
‘portion of the chiita, and related to one 
Saham only (that of Baseed). Then, it 
is not disputed that in the suit brought by 
Sibnath (one of the co-owners) tor possession 
. 9 his share of the lands in 1849, Bhrigu 
in his written statement filed on the 31st 
July 1850, set up his chak right to the 
whole of the lands now in suit and his 
possession of the same from before his 
. acquisition of any interestin the semindars. 

With regard to the second ground, it 
is no doubt true that the possession 
of a co-owner is not ordinarily adverse 
to the other co-owners, and Bhrigu’s posses- 
sion after he beca 1e a co-owner would not 
have been adverse, were it not for the fact 
that he continued to hold the land after 
he became a co-owner in the assertion 
of the same hostile title ashe had set up 
before he became a co-owner. 

Reference was made to Hardit Singh 
v. Gurmukh Singh (I), where the Judicial 
Committee held that uninterrupted 
sole possession by a member of a joint 
Hindu family property, without more, must 
be referred to the lawful title possessed 
by the joint holder to the use of the joint 
estate, and cannotbe regarded asan asser- 
tion of a right to hold it as separate, soas 
to assert an adverse claim against other 
interested members. That principle cannot 


` (x) 47 Ind. Cas. 626; 28 C. 1, J. 437; 38 P.W. R. 
£918; 6, P. R. 1918; 24 M. L. T. 389; 20 Bom. L. R. 
1064; (1919) M. W. N, 1; 9 L. W. 123; TU, P. L. R. 


(PC) 8, 


be, and is not, disputed by the respond- 
ents. But their Lordships. were deal- 
ing with a case where there was merely 
sole possession by one member ‘without 
more”, and which could not be regarded 
as an assertion of en adverse claim against 
the others, Their Lordships did not lay 
down that a co-owner cannot assert a 
hostile title against the other co-owners. 
Nor does the case of Balaram Guria 
v. Syama Charan Mondal /2) lay down any 
such proposition. 

he possession of a person who enters 
into possession originally as a co-owner 
can be adverse if there be an ouster of the 
other co-owners. Ifso, the possession of 
a person who originally entered not asa . 
co-owner, but subsequently became a pro- 
prietor and continued to assert hostile 
title and exercise possession to the 
exclusion of the other co-owners cannot 
be siid to have ceased to be adverse. 
The other proprietors were entitled to khas 


possession of the lands, but they were kept 


out of khas possession by the Chekiadars. 
Of course, the mere fact that the Chaklader 
was in sole possession of the lands by itselr 
would not constitute his possession ad- 
verse. But, as stated above, he was in 
khas possession on the assertion of a chak 
Tight both before and after he became a 
co-owner to the exclusion of the other 
proprieto s, The Receivers as wel) as all 
the co-owners were parties to the suitfor 
possession brovght by  Sibnath in 1849 
and in which the Chakladar distinctly 
asserted his chak right to the whole of the 
land in dispute in the present suit. The 
assertion of a hostile title was, therefore, 
made in the presence of all the co-owners 
and the Receiver. Uma Sundari, the pre- 
decessor-in-title of the Bal plaintifis, was 
a defendant in that suit, Lut she did not 
appear. Another proprietor Mr. Wise 
in his written statement said that the 
Chakladar had been in possession under 
an Act IV decree and that he was con- 
templating a suit against him, Sibnath's 
suit was ultimately dismissed for want 
of prosecution in 1854 The suit brovght 
by the sticcessors-in-interest oi Mr. Wise 


(2) 60 Ind, Cas, 298; 33 C, In Je 3444 24 C, W, 
IO 573 j 
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long after, was dismissed on the ground 
of limitation. So that not only was the 
Caikladar in exclusive possession of the 
lands upon an assertion of a hostile title 
both before and after he became a pro- 
prietor, but suits were actually brought 
by some of the co-ownersand, notwithstand- 
ing the suits, the Chakladar retained posses- 
sion to the exclusion of all the co-owners. 
This amounted to ouster so far as khas 
possession was concerned. 

The third contention is, that the pro- 
prietor could not suefor possession so long 
as the estate wasin the hands of the Re- 
ceiver (1837 to 1866), and time cannot 
rin against d person solong as he cannot 
sie. Itis not ciear that the appointment 
ofa Receiver (Manager ) under Regulation 
V of x8r2 to minage the estate, “that is, to 
collect the rents and discharge the public 
Tavente and provide for the cultivation 
aud futire improvement of the estate" 
(sta section 29), took away the right of 
tha ptoprietors to sue for declaration ot 
thair title ind for recovery of possession 
which, when recovered, would vest in the 
Receiver. In any case, they could move 
th: Coirt to compel the Receiver to sue. 
Howaver thit miy be, either the Re- 
caiver, or th» proprietors, or both jointly, 
could tike steps to recover khas possession 
fron ta: Caikiadır The pioprietor’s right 
to sietor kħirs possession against Bhrigu 
Rim 1ccr.ted even before the secondattach- 
ment in 1837. The mere appointment 
of 1 Receiver therefore could not prevent 
tha Szituteof Limitation running which had 
commenced from before the attach- 
ment. As stated above, it is found 
by the Court below: that the Chak- 
ladat caMe into possession before the 
appointment ot the Receiver. Tne Receiver 
was kept out of (khas) possession by the 
Q:akladir. It istrue that Bhrigu Ram by 
' pirCiasin2a Sgafe-in tae estate became 
bound by tae proceed ngs in which tne Re- 
ce:ver Was appointed and was nota stranger 
to the proceedinzs, but, as a matter of 
fact, he did keep the Rece ver out of khas 
possession to wuici the latter was entitled, 
and, as a matter of fact, one of the pro- 
prietors  Sibnith . did bring a suit for 
possession of ‘his shares in 1849, which 
wis dismissed for wint of prosecition. 
Tie suit brought by the stccessors-in- 


interest of Mr, Wise, another proprietor, 
was also dismissed. It cannot be said, 
theretore, that tbe proprictors were unable 
to take any steps. It is contended that 
a suit could not be maintained for merely 
negativing an ass-rtion, and reference is 
Made to Rajah Nilmoney Singh v. Kally 
Churn Singh Bhaiacharjes (3) but 
there the person who sought the de- 
claration was ir receipt of the rents 
and profits, Here the proprietors could 
not rely upon the possession of the 
Receiver because the Receiver was not in 
possession, 

But assuming that tle possession of 
the Chakladar was not adverse sy long as 
the estate was intl ehands of the Receiver, 
there can be no doubt that the proprietors 
could sue in 1867 when the Receiver was 
discharged. It is time that a few days 
before the expiry of 12 years from 1867, i.e., 
in 1878, suits for partition were instituted 
but those suits had no reference to the 
chak right claimed by tne Chakladar. 
Tuey had reference only to the proprietary 
interest. The partition proceedings ended 
in 1903 but the question relating to the 
subordinate interest having been leit 
open and undecided, dd not and could 
nut affect such interest, and the partition 
proceed ngs consequently did not prevent 
imtat unrunn ng sofaras such interest 
was concerned. Tre exclusun of tle 
period durng which tre partition 
proceed n s were pend ng wuld nut ayail 
the pla:ntiff, because tbe present suits 
were instituted about II years after the 
termination of the partition proceedings 
in 1903. 

The plaintiffs ougnt to Lave got the 
question whether the Chakladars rad a ny 
suburd.nate interest settled, and tle mere 
fact that suts for partition reletine to 
the proprietary interest dd not come 
to an end unt.1 1903, therefore, could nct 
affect tie question of adverse possession 
of the Ci akladars with respect to the sub- 
crd nate interest. The CLakladars were 
in possession w.th anassertion of title to 
the entire land in stit within defined 
boundaries, tc the exclusion of the other 


2 I, A. 83; 14 B. L. R. 382; 29 W. R: 150; 
3 D P.C. J. 447 3 Suth. P.C. J. 77 (P. C). 
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proprietors, such possession must, treref re, 
be held to exténd to waste or Ocel lands 


also, but the- Commissioner's map des 


not show any bee or jheel lands witlin- 


tne d'sputed lands. The possession of 
' the Chakladars fora period exceeding, 80. 
years held oman assertion of- a hostile 
title to tne exclusion of the other proprie- 
tots bott before and after Brigu entered 
upon: tnelands and maintained notwith- 
staziding ‘suits fot'possession broug ht against 
- them by other proprietors, 
adverse possessiér. 
of opinion that the learned District Judge 


was right in holding that the claim ‘for . 


khas possession was barred by‘Limitation. 
Inthisview, itisünnecessary to consider 
thecase of Kiran Babu and Ghose-de- 
fendants. Their possession dates from 
1881 and they were' not proprietors of 
Kalaipar. Itis:provedtrat they havebeen. 
in exclusive andadverse possession'‘of ‘the 
land purchased by them ever since 1887, 
and the claim for khas possession as against 
them is barred by ‘limitstion, even if the 
stit beheldt+beintime a, ainst the Chak- 
ladar defendánts, We think the:principle 
of lis pendens does not apply  Lecause 
the proceedings in the Civil Court ended 
in 1889 and the proceedings before’ tke 
Collector taken from ‘time to time ‘(and 
not continuous) cannot be held to be- in 
continuation ofthe partition suit in the 
‘Civil Court. 
It was finally contended thatthe: decree 
ina partition. suit Lastke effect ‘ofa con- 
veyance by the co-sharers in favour of one 
anotber in respect cf the lends allotted 
to each. But, in tnefirst place, as already 
‘stated, tne partition was onlyin respect of 
the "proprietary interest, end, in tte next 
place thesubuordinate riglt set up by the 
C:akladers in the partition prcceed-ngs 
was expressly left open and undec ded. 
Althougn, tnerefore, the partitiom wasdirect- 
'edt»tekeplace on tte footing trat tne 
lands were raiyati, it must be taken ttat 
‘he partition was subject to any adiud:i- 
cation of the tenancy right which was leit 
“open. and undecided in tl e pert:tion pro- 
ceedings. We'areaccord nzly of op:m untl at 
the principle contended for, can not apply 
in the present case. On the whole we 
azrée with the Court. below and theappeels 
must be dismissed with costs. (Costs in 
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eare accordingly - 
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each case will be divided thus: 2-ards 
to tke Ckakadar defendant and 1-6th. - 
each to Kiran Babu and Ghose defendants. 
Tue cross-objections were not. pressed 
and are also dismissed. Im’ respect of 
cross-objections in S. A. Nos. 1959, 1960 
19817, 1984; 1985‘and 2146 <f 1918 the res- 
pondent No. r Bipin Bihary ‘Chaklader 
will pay costs t; theeppellants. 
Z. K. & N. H. Appeals dismissed. 
Gross-objécidons dismissed. 


ALLAHABAD ‘HIGH COURT. 
Privy CoUNCIL APPEAL No. 20 OF 1922. 
July 2r, 1922. | 
Present:—-Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Pigg ott. 
OUDH NARAYAN SINGH AND. OTHERS 
—APPLICANTS 
versus 
KAULESHWAR SIN 3—OPPOSITE. 
PARTY. 

Civil Procedure Code ( Act, V of 1908), s. TIO— ` 
Appealto His Majesty in  Council—Refusal to 
allow plea to betaken'in second appeal, whether 
substantial question of law. 


Therefusalof the High.Court, as.aà matter of 
procedure, to allow a plea to be taken for the 
frst tinte in second ‘appeal; is not ‘such asubstan- 
tial question: of law as to justify a certificate that 
the case is a fit one for‘appeal:'ta His «Majesty in. 
Council.. À | 

Messrs, U. S. Bajpai and N, Upadhya 
fer the Applicants. 
` Mr.M A. Aziz, forthe Opposite Party, 

JUDGMENT.—This is an application 
forleave toappealto his Majesty in Council 
against. a jud ment and decree of a Bench 
of this Court in a second appeal. “The 
value of thesubject-matter of the litigation 
was admittedly much below Rs. -10,000, 
Asa matter of fact, thevalue of tlespbject- 
matter of theappeal is nowstated tobe 
Rs.2,000 It is, therefore, fot the. appli- 
cant to show very special: cause why 
leave to appeal shuuld.begranted. The 
sut was one for specific performance. 
ofa contract forsale. There were certain 
issues -of fact which were concluded by the 
decision of the lower Appellate Court, 
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In this Court only one point was argued. 
The suit had been mnsttuted cn tl e lest 
possible day of.limitation, that is to say, 
exactly three years from tle date «f tle 
contract forsale. lt wasstrcny ly cc ntcrd- 
ed before this Court that, under these 
circumstances, a decree for spec fic perfcrm- 
ance ought not to be granted, more es- 
pecially as there was an alternative plea 
for relief by way of damages. Tte learn- 
ed Judges remarked upon this point tiat 
the plea Lad not been takenatallin eitl er 
of the Courts below. They were of opinicn, 
that, as a matter of principle, tLey 
ought nottoallowittobe raised in seccnd 
appeal, and pointed out tkat to a certain 
extent the plea raised possible questions 
of fact.as wellas of law. If the plea tad 
been taken in the Trial Court, or even 
in the Court of First Appeal, it was 
possible that the plaintif might Lave 
led evidence to explain the reason fcr tre 
delay inthe institution of tre suit. Ne 
result was that the learned ‘Judges of tnis 
Court did not overrule the plea as a point 
of law, but simply decided that, as a matter 
of procedure, it was not rignt or proper to 
permit the plea to be raised at the stage 


of second appeal. It seems to us quite ` 


impossible to-certify that e point of proce- 
dure of this sort isa proper one foran 
appeal to His Majesty in Council, We, 
therefore, reject this application with costs 
including fees onthe higher scale. 

Z. K, Application rejected, 


CALCUTTA HIGH COURT. 
APPEAI FROM ÁPPELLATE DECREE 
NO. II21 OF 1920. 
June 22, 1922. 
Present^--]ustice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 
SRIMANTA SEAL-—APPELLANT 
Versus 
BINDUBASINI DASI AND OTHERS 
—RESPONDENTS. i 
Civil Procedure Code ( Act V of 1908), s. 11, Expl. 
I ¥—Res judicata—M origage  suli—Defence of 
paramount title not set up, effect of. i 
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The tule that a question of paramount title 
cannot be investigated in a mortgage suitis sub- 
ject to excepticns. Ip. 538, ccs. 1 & 2] 

Hare Krishna v. Robert Watson & Co, 8 C. W. 
N. 565, Jaggeswar Duti v. Bhuban Mohan Miira, 
33€C.425 at p.435; 3 C. L. J. 205 and Bhaja Chow- 
diwry v. Chuni Lal Marwari, 5 C. L. J. 95 x1 Ci 
W.N.284,1elied on. 

A purchaser of the equity of redemption who 
ismace adcfexcantto a mortgagesuitiscntitled to 
set up a defence that, by virtue of an independent 
title acquired by him, the mortgage cannot be en- 
forced against the fpicfcity in- bis hands. 
If he fails to setup suchadelence anda decree 

Ais passed in the mortgage he cannot subsequently 
seek to avoid tLe deaace cn the gtcvrd of hisin- 
dependent title, as the questicn must be decmed 
tohave becnfinally decided against him in the 
previcus sı it. | p. 518, col. 2.) 

Appeal against a dectee of the St tordi- 
nite Judge, Patna, dated the 24th March 
1920, iffiimirg that of tbe Mrnsif, Serej. 
gunj, dated the 2gith JrJy 1910. 

Batu Dines Chunder Rey, tor the Appel- 

lant. 
"Babu Mohini Mchon Chuckerbutiy, for 
the Respordents. 


JUDGMENT.—-This is an appeal ty the 
plaintiff ina suitforccnfirmation of posses- 
sion upon declaration of title ard for en in- 
junction to restran the executiou of a 
decree. The subject-matter of the liti. 
gation is an occupancy holdng which 
has been assumed to be non-transferetle 
for the purposes of this suit, "The holding 
beloaged toa family of Kundus, and their 
right, title and interest was pu chaser on the 
I5th December, 1909, by one Kumut Sundari 
Barmani at a sale in execution of a money- 
decree. The sale was confirmed on “the 
12th January 1910, and the purchaser 
obtained delivery of possession on the 30th 
Janua y following. On the 16th February, 
she assigned the holding to the present 
plaintiff. It appeared that on the 7th July 

1909, the Kundus had executed in favour 
of the Shahas (the first two defendants 
in this litigation) a mortgage of this holding. 
The mortgagees instituted a suit to en- 
force theirsecttrity and joined as defendants, 
not only the mortgagors but also the pre- 
sent plaint ff. That suit was decreed on 
the 27th February 1914, and the prelimin- 
ary decree was made absolute on the 20th 
September 1915. On the r4th August 
10418, the plaintiff commenced the present 
litigation, substantially on the ground 
that the mortgage wos inoperative, because 
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the holding was non-transferable, that the 
decree passed thereon was equally inoper:.- 
tive and that he had acquired a title in- 
dependent of the mortgage under a settle- 
ment from the superior landlord taken on 
the rst September 1910. The Courts below 
have dismissed the suit. They have fotnd 
that the alleged settlement Ly the lendicrd 
was inoperative, because at the time it 
was made there had not been in fact and 
inlaw such anabandonment of the holding 
as entitled the landlord to re-enter. We 
‘are of opinion that it is not necessary to 
determine the effect of the alleged settlement 
by the landlord in favour of the plaintiff, 
because the plaintiff is manifestly incompe- 
tent to maintain this action. The plaintiff 
was joined as a defendant in the svit insti- 
tuted by the mortgagees to enforce their 
security. At that time, he had a two-fold 
character, on the assumption that thealleged 
Settlement taken from the landlords wes 
operative inlaw. Hewasno doubt joined 
as a defendant as the purchaser of the 
equity of redemption. But he could also 
set up his title paramount derived f rcm the 
landlords. This is clear from the decisicn 
in Hare Krishna v. Robert Watson & Co. 
(r).which was explained in  Jaggeswar 
Dutt v. Bhuban Mohan Miira (2). 
In the case of Hare Krishna v. 
Robert Watson & Co, (1) an action 
was commenced by a mortgagee of an oc- 
cupancy holding to enforce the security 
as against the mortgagor, and Messrs. 
Watson and Co., who were the landlords 
of a part of the morteaged holding and as- 
signees of the equity of redemption of the 
fest, were joined as defendants. Messrs, 
Watson and Co. did not offer to redeem 
but set upa paramount title, on the ground 
that the holding was not transterable 
and the mortgage was invalid as against 
them in theircharacteras landlords. The 
_ plaintiff did not ask that the Watsons should 
be dismissed from the suit, but accepted 
their challenge; and after trial on the 
merits the case was remanded. He then 
came to this Court and argued that the 
suit had been improperly framed and 
that the paramount title set up by 


< (1) 8C. WEN, 365. | 
(2) 33 C. 425 at p. 43553 C. Ij J.2051 
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Messrs. Watson & Co., should not be investi- 
gated. Their contention wis overruled. 
Banerjee, J., pointed out that Messrs. 
Watson and Co.who settpa hostile title, 
had a two-fold character—in one of which 
they would be entitled to redeem 2nd to thet 
extent they would te prcpererd necessery 
parties to the suit. In the other char: cter, 
they would be entitled to raise the quest'on 
whether the mortgage was enforceaLle 
against the ptoperty in their hends. It 
is clear that the rule theta qresticn cf 
paremovnt title cenrot te investisetccin 
a mortgage suit is subject to excepticn; 
see the case of Bhaja Chowdhury v. Chuni 
Lal Marwari (3). Oneof the exceptional 
cases is furnished Ly the litigation tefore 
us, Here, the plaintiff was a deferdert 
in the mortgage suit. He hada two-fold 
character, As putchaser of the equity 
of redemption he was properly tefore tte 
Court; as settlement-holder f rom the st peri- 
or landlord, he cotld set up a defence 
that the mortgese corld nct te enforced 
agaynst the property in his herds. Fe 


-did not take that defence and the rest It 


was that a decree wes.m: ce for scle cf tHe 
moftgaged property in his preserce. "Ike 
dectee is operative against him crd ke wiil 
be bornd by the result of the sgle in 
execution. In the present litigaticn, ke 
seeks to avoid the decree and to make it 
inoperative, though it was passed in his 
presence and is obligatory upon him. 
Clearly, sucha course is not permissitle; 
if this suit were allowed to be maintained, 
the only possible result would te a 
multiplicity of litigation. ' ! 

"The result is that this scit zrvst siird 
dismissed on the ground that the plcirtifi 
is not competent to maintain it. The 
appeal will be dismissed with ccsts ikcryh 
not for the reason assigned ty the St tordi- 
nate Judge. 


Z. X. Appeal dismissed. 
(3) 5 CL. J. os x C, W.N. 284.* f 
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DAWOODJEE & SON’ VU. THE MUNICIPAL CORPORATION OF THE CITY OF RANGOON. 


. RANGOON HIGH COURT. 
CIVIL REFERENCE NO. 7 OF 10922. 
February 27, 1923 
Present -—Sir Sydney Robinson, KT., 
Chief Justice, and Mr. Justice May Oung. 
E. E. DAWOODJEE & Sons—APPELLANTS 
4 VETSUS ] d 

Tas MUNICIPAL CORPORATION Or 

THE CITY oF RANGOON—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 113, 
O. XLV I, r. x—Refevence to High Court, when 
to be made City of —Rangoon Municipal Act (V I 
of 1922), s. 91 (2), Sch. I I I, Ch. II, s. 5— Assess- 
meni— Complaint, orders 
notice of— Limitation; 

Section 113 of the Civil Procedure Code which 
permits a Court to state a case and refer it to the 
High Court, lays down that any such reference 
is subject to such conditions and limitations as 
may be prescribed. One such condition orlimit- 
ation is prescribed in O. XLVI,r.rofthe Code, 
and that is that the Court trying the appeal 
entertains a "reasonable doubt" on the matter, 
[P. 519, col. 2.] 

Before advantage can be taken of therequirement 
of notice of appeal within fourteen days of any 
particular date under section 9r (2) of the Rangoon 
Municipal Act, the requirements of the Act with 


~ . reference to that date must be fully and properly 


complied with. [p. 520, col..2.] 

The provisions of section 5 of Chap. II, Sch, III, 
tothe City of Rangoon Municipal Act are provisions 
as to procedure, and should not be construed in a 
highly technical manner, but so as tocatryout 
the intention of the Legislature and accomplish 
the ends thatit had in view. [p. 520,col. 1.] 

When under section 5 of Chap. II, Sch. III of the 
City of Rangoon Municipal Act, orders on a com- 
plaint are reserved by the Commissioner, the com- 
plaintis not disposed of, and will not be disposed 
of, within the meaning of the Act untilthe order 
is delivered. Where nothing remains but for the 
order to be written and delivered, the date-on 
whichit isdisposed of will be the date of the delivery 
of ‘the order, and the Commissioner is bound to 
give notice of that date to the complainant. In 
such a case the period of fourteen days laid 
down in section 91 (2) of the Act cannot be held to 
have started totunfrom the date which the Com- 
missioner's order bears. The period begins to run 
from the date on which the order is actyally 
a after notice tothe complainant.[p. 520, 
col r. 

Where, however, notice of the order, with a 
Copy of the order, is served on a complainant 
it is Sufücient compliance with the requirements 
of the City of Rangoon Municipal Act as to notice 
of the date for final disposal, and the period of 
fourteen days begius to run from the date of the 
_ receipt of the notice with the copy of the Com- 
mis ioner's order. [p. 520, col. 2.] 

Civil reference from the Chief Judge of 
the Small Ceuse Court, Re ngoon, 

Mr. Leach, for the Appellants. 


Mr McDonnell, for the Respondents, 


on— Notice— Appeal, . 


JUDGMENT.—Section 173, which per- 
mits a Court t» state a case and refer it to 
this.Court, lays down that any such reference 


` is subject to such conditions and limitations 


as may be prescribed. One such condition 
or limitation is prescribed in O. XLVI, 
r 1, of the Code of Civil Procedure, and 
that is that the Court trying the appeal 
entertains a ‘‘reasonable doubt" on the 
matter, It is perhaps somewhat difficult 
to hold that the learned Judge in this case 
entertains any reasonable doubt as to wbat 
his decision should be, or as to what decision 
is correct. But weare pressed to hold that 
tre very fact of his making the reference 
is sufficient to show that headmits that the 
matter is open to doubt, and Counsel for the 
Corporation withdraws any objection on 
this ground, as he states that the Corpora- 
tion is anxious to havea finalrulingon the 
questions that arise which will affect a very 
large number of cases and may affect a 
very large amount of money. In addition 
to this, we notice that the learned Judge 


-has dealt with tle matter with reference to 


the date thet the order of the Commissioner 
bears, and has made no reference, and has 
apparently not considered whet bearing, 
ifany, the facts that we have set out above 
may have on the question to be decided. 

Under these circumstances, we are pre- 
pared to admt this reference, and it is, 
therefore, necessary for us to go on and 
decidethe question referred. 

Section 9x (1) of the Act leys down that 


“the Commissioner shall, in accordance 


with the manner prescribed, determine 
the annual value of lands and buildings 
for the purpose of assessment thereof under 
section 80”. The manner prescribed is 
to befoundinthe Third Schedule to-tl e Act, 
and in section 5 of Chapter II thereof. 
It is laid down  that' the Commissioner 
Shall ç ive notice, in writing; to each com- 
plainant of the dey, time and place when 
and wherehiscompleint will be investigated. 
At tpe time and place so fixed the Com; 
missioner shall investigate tne complaint 
forthwith in the presence of the com- 
plainant, if heappears, or of his authorized 
agent and, if not, in his absence, and stall 
dispose of the complaint forthwith or gtve 
«otice o: the date on whieh he iniends to 


dispose of the samem m ” 


' ¥equirement of 


* 
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fully -and properly complied with. For 
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Before &dvantage .could be taken of the 
. notice within fourteen 
days of any particular date, it is, im our 
opinion, clear that the requirements of the 
‘Act with feférence.ío that date must be 


instance, if the Commissioner reserved 
his.order instead of disposing of the. com- 


-plaint forthwith, and was not bound to 


fix a date for delivery.of his order, which 
would dispose of the complaint, it might 
nappen that the Commissioner passed an 
order and dated it; that that order never 
issued, and that the complainant would 
never have been aware of its having been 
passed until after fourteen.days from tke 
date it bears:had already expired. 


It could not have.been the intention of 


the Legislature that a party should be 
deprived of.a right of appeal under circum- 


. stances such as this, and we are of opinion 
: that, when orders are reserved, the com- 


^ 
+ 


plaint is not disposed of, and will not be 
disposed of, within the mean ng of the Act 
untiltheorderis delivered. Where nothing 
remains but.for tne.order to. he written 
and delivered, the.date on which it is dis- 


^ posed of will be the date of the delivery 


of She order, and notice of that date the 
Commissioner is, by the Act, bound to give 
-to the complainant. - 
: Weare of opinion therefore, that the 
fourteen days required by.section;9r (2) 
of the Act cannot be held to have started 
to run fromthe date which the Commission- 
ler's order bears. As no date for the final 
disposal of the complaint was ever fixed, 
it inight be argued that the fourteen days 
have never yet begun to run; but, where 
notice is served on a complainant, with a 
copy of the Commissioner’s order, we are 
of opinion that the date of receipt of that 
notice and copy .of the order constitutes 
a stifficient compliance with the require- 
ments of the Act as to notice of the date 
for final.disposal. | . | 
Mhe provisions of section 5 of Chapter II 
of Schedule III. of. tne Act are provisions es 
top cedure. They are notto be construed 
in a highly. technical manner, but. so es 
-to carry out the intention of the Legisleture 
and accomplish. the ends that it bed in 
view. Tneintention was trate dates! culd 
be fixed of which the complainant shculd 


-— 
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have fnll notice, and trere weuld thus 
be no tardsrip cniimin fix'ng a very skort 
peticd witrin which to give notice of his 
intention to appeal. 

In orr opmcn, terefere, in this case, 
if notice of anintenticntc appealladteen 
setvedon tle Corxporatcn within fcvrteen 


- days of tre4th of Octcker xc22, tre date 


on which tre appellants received a copy 
of tke Commissioner's crder, and treapreal 
had been otterwise competeni—tlat is; 
if jit was nut barred by Ymiteticr—tle- 
Court would 1avetedjurisd'ctcnto enter- 
tain the appeal. By sect«n 202 cf tle 
Act a limitation is prescribed fcr an apreal 
from the Commissioner’s crder, Tf, tl ere- 
fore, tLe appeal was filed witlin one renth 
of the 4th of October 1€22, and notice 
had been given of the intenticn to appeal 
within fourteen days of tle 4th Cetiter 
1922, the Court would be bcund to Lear 
tne appeal. 

In tre present case notice of intent’cn 
to appeal was not served until tle Gt} «f 
November 1922—over {fcurteen days late 
—and tie appeal was not actually fled 
until the r7tr of November 1922, and was 
apperently cut of time Butes this matter 
tas not beenreferredto us, wedo not desire 
to officially decide that point. 

We may notice one further argument 
that was put to us, namely, tlat, efter 
recelving the copy of tle Commissicner’s 
order the appellants wrote cn tne 6tr cf 
October 1922, pointing cut why tley were 
not present et tle investigation of ther 
complaint, and drawing attenticn to tle 
fact that no menticn had been made in 
the notice received by ttem about tle 
machinery. They received an ¢nswer 
on the 28th of October 1922, and they 
claimed to be entitled to count the fourteen 
days from this latter dote. Weare qute 
unable to see any force in this argument, 
The sole date thet can be considered is the 
date on which tke objection was finally 
disposed of.. i 

We are, therefore, cf cpincn tlat no 
notice, as requ red by the Act, Faving been 
given, the Court tad no jurisdicticn to 
entertain the appeal. | 

The Reference will berelurned with o 
copy of tis order 


Z.E, Reference returned, 


1 ; 
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ELANI BAKSH V, SURAT NARAYAN. 


" ALLAHABAD HIGH COURT. 
Civil, REVISION PETITION NO. 70 OF 1922. 
July 27, 1922. 
Present:—Mz. Justice Refique. 
ELAHI BAKSH AND ANOTHER—APPLI- 
CANTS 
VEY SUS 
NARAYVAN—OPPOSITE 


PARTY. 
Jurisdiction of Courts—-Suitin Revenue Couri— 
Question of jurisdiction decided by Civil Appellate 
Court—~ Appeal— F 


Lala SURAJ 


orum. 

A Revenue Court returned a plaint in an eject- 
ment suit on the grovnd that the suit was cog- 
nizable by a Civil Court, The plaintiff went up 
on appeal to the District Judge who held that the 
suit was cognizable by a Revenue Court and 
remanded the suit to that Court for disposal on 
the merits. The suit was decreed and the defend- 
ant preferred an appeal to the District Judge, who 
returned it on the ground that the appeal lay to 
the Commissioner. On revision: 

Held, that on the question of jurisdiction of the 
Trial Court having been raised the case having 
come up to the District Judge for disposal of that 
question, the appeal on the merits alsolay to him. 

Kesho Das v. Morat Pandey, 23 Ind. Cas. 320; 12 
A. L. J. 367, followed. 


Civil Revisionegainst tle orders ¿f the 
District Judge, ^ Mainputi dated the 
21st February r9ar. 


Mr, B. K. Mukerji, for the Applicants. 
Mr. U. S. Bajpai, for the Opposite party. 
JUDGMENT.— It appears tiat tle cp- 
posite party sued the applicant 
for ejectment in the Court of the Ass;st- 
ant Collector, One of the objections taken 
to the suit wes that tke Revenue Court 
had no jurisdiction. ‘Ike learned Assist- 
ant Collector yielded to this plea and re- 
jected the claim of the pleintiff. Tt e ep- 
posite party, tre plaintiff in trecase, went 
up in appeal to the District Judge, 
contending tlat the suit was cognizable 
by the Revenue Court. The District 
Judge after fearing tle appeal accepted 
thecontention of the plaintiffandremanded 
the case to the Assistant Collector for tral 
“nthe merits, Tlecase wassotred ard 
the claim of the pleintif was decreed. 
The defendant, wc is treapplicant Lefcre 
this Court, preferredan appeal to tr eDistrict 
Judge from the decision cf tre Assistant 
Collector. The District Judge returned 
- tne Memorandum of appes] sey rg tlet 
the appes] lay tothe Commissioner. The 
‘Memorandum of Appeal wes tl ererjcn 
ta ken and filed inthe Ccuit cf ile Cin nis 


INDIAN CASES. ; 
DAUDKHAN MUSEKHAN Y. CHANDULAL KANHAYALAL. 


321 


sioner. When tke case came up befcre 
t:e Commissioner he was f opinon trat 

hekad nojurisdiction and that the appeal 
should be kesid and tried by the District 
Judge. Theczpplcant les new filed the 
present applcaticn complaining against 
tke order of tle District Judge return‘re 
his Memorandum of Appeslfor presentat', n. 
to tre Commissioner. ‘Tl ere can be no 

doubt as to the jurisdiction of the Cou:t 

which tad to entertain tne appeal cf tle 
epplicent. Once tne questien of juris 

diction raving been raised end tle case 
Laving core up to the District Juds e fcr 

disposal of tlat questi.n, tle appeal lay 

to kim after tle case tad been disposed 

of onthe merits. Tye cesecf Kesko Das 
v. Morat Pandey (1) ‘sin point, I, therefce, 

allow the application, set aside the order 

of tle District Judge return'ng the Mer- 

rendum of Appeal to the applica nt for pre- 

sentation to the  Commissioner's Court 

and direct trat the appeel he admitted 

by the District Judge and disposed of 

according tolaw. Tle ccsts ditl:s eq pli- 

cation will sbide tle result, 

7. E. Application allowed, 


(x) 23 Ind. Cas. 320; 12 A. L. J. 367. 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL, NO. 359 OF 1922. 

January 24, 1023. l 
Present:—Sit Normen Maclecd, Kr., Clidf 

Justice, and Mr. Just ce Crump. 
DAUDEBHAN MUSEKHAN— 
PLAINTIFF*~APPELI ANT 
VEYSUS 
CHANDULAL KANHAYALAL BHUJAN 
DEFENDANT-——RESPONLERNT. 
Co-shavers— Joint wall-—Righis of ¢o-cwners— 
Encroachment— Remedy. "me 

In the case of a joint wall each pattyis entitled 
to actas owner of his cwn half and cannot compel 
the cwner cf tke other half to bear :my greater 
burden tl at Ee ckcosesto place nyon it, so that 
one joint cwrer canrotencroach cn tl e other helf 
of ihe wall in defiance ci the other owner's rights, 
Defendant wko was a joint owner of a wall 
. with the plaintiff built over the joint wall and en- 
‘rcached a few inches beycnd tke middje line of 
the wall,  Plainti git a suit for an injunction 


brou 
directing the removal of the encroachment. The 


$22 
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DAWSON'S BANK LYD. v, C, R. V, V, CHETTY FIRM, 


lowet Appellate Court directed that defendant 
could treat the portion encroached upon as his 
property on payment of compensation to the 
plaintiff: 

Held, (x) that the plaintiff could not be compel- 
led tosellthe portion encroached upon to the 
defendant; 

(2) that the encroachment was so slight that 
defendant should not be compelled to pull down 
his wall; 

(3) that the proper orderto make under the 
circumstances was to declare that the portion of 
the joint wall encroached upon shall continue 
to belong to the plaintiff, 


Second appeal against the decision 
of the District Judge, Ahmadnacar in 
Appeal No. zor of 1920. 

Mr. J. G. Rele, for the Appellant. 

Mr. Y. N. Bhandarker, for the Respond- 


ents. 

JUDGMENT.—The defendant admitted 
the wall was joint, but in re-building 
his own house he built beyond the 
middle line of the wll, The plaintiff 
wished for a mandatory injunction that 
defendant skould remove the encros ch- 
ment which after all is not a serious 
one. Asa matter of fact, the part 
of the wall on the plaintit’s side 
would be impreved by gettin: greater 
support fromthe defendants Lrick-Lu 1d- 
ing. Atthe same time, defendent cannot 
be allowed to consider the encrcackment 
as his own, on payment of compensaticn 
which was d'rected by tke District Judge 
unless tre plaintiff is wilDng to accept 
compensation.  Considermng tiat the de 
fendant was in the wrong we do nct 
think that the plaintiff could be forced 
in effect tosellnisland. We do» not order 
the defendant to pull down nis wall on 
account of an encrvac] ment «f a few 
inches. But we declere, trat that porticn 
of the defendants brck-bulid' ng whch 
goes beyond the middle 1 ne js ontke plaint- 
iff’s side of the pa ty wall. The conditions 
attaching toa party wall are not very 
easy to define. But if tke well is joint, 
then eacn party is entitled teectas owner 
of his own half and be cannot compel the 
ownet of theother half, to bear any greater 
burden that he chocses to place upon it, s3 
that one joint owner cannot  encrcach 
on the other kalf of tte wall in defience 
of the other owner’srights. Tere hesteen 
no partition of, this well by metes end 
bounds, I$ stil] remains a party weil 


between the two houses, though it is brick 
on the defendant's s'de and mud on tke 
pla‘ntiff’s s de, and that condition cannot 
bealtered unti definite steps are taken 
to dv:de the wall. We. therefore, set 
aisde the decree of the District judge, and 
declare that that portion of t] e wall en- 
croacked upon by the defendant belongs 
to the plaintiff’s half of tle perty well, 
and tLerefore, if, at any time kereafter, 
tte wall sl.culd be div:ded that pcrtcn 
of tLe wall nuw encrozcl ed upon will be- 
long to the plaintiff. Tie plant ff. wil 
be entitled to h's costs cf his appeal. 
Z, E. Decree set aside. 


RANGOON HICH COURT. l 

First Civit, APPEAL No. i1; OF 16212 
March 19, 1923. l 

Preseni ,—Sir Sydney Rotinscn, Kr., Ch’cf 

Justice, and Mr. Jrstce My Gup. 

DAWSON'SBANK LD TIKE— APPEILAMIS 
VeTSTis 
C. R. V. V. CHETT Y FIRM AND ANOTHER— 
RESPONDENTS. 

M crigage—Pro-note given in pa ment of interest 
due cn morigage—.Pro-nole not enforceable——M cii- 
gagee, whether can sue cn original consideratton. 

The giving of anegoti: ble seci tity by a cebtcr 
to his creditcr operates as a conditio al pay- 
ment cnly, and not as a satisfaction of the debt, 
b the parties agice so to tieat it. jp. 524, 
col. 1. 

Who a cause of action for money is once 
complete in itself, whether for goods sold or for 
money lent, cr for any other claim, and the debtor 
then gives a bill cr note to the creditor, for pay- 
ment oí the mceney at a future. time, the crecitor, 
if iLe Lil cr rote is nct geid at maturity, may 
always, <8 a 1ule, sve for the origiral considera- 
ticn, providcd that he bas not endorsed or lost 
or [eiled with ike Lill cr note, uncer such cir- 
cumsierces aS fo make the cebtor Hable upon 
it tc some third person. In such cases tke bill 
or role is seid to te taken by the creditor on 
account of ike Cebt, and if it is not paid at matur- 
ity, the «icdilor may cistegard the bill or note 
and sve for ihe original consideration. [p. 523, 
col. 2; p. 524, tol. 1.) 

Sheikh Aktar v. Sheikh Khan, 7 €. 256; 
8 C. L. R. 528; 3 Ird. Dec. (N. 8.) 713, 

Yarlagadda Veera Ragaveyya v. Gorantla 
Ramayya, 29 M. 111; 15 M. L. J. 484, Jambu 
Cheity v. Palanir£ta Chetthar, 26 M. 526; 13 M, 
L. J. 252; In ve kemer and, Haslam, (1893) 2 Q. 
B. 286 at p. 296; 62 L. J. Q. B., 610; 4 Ri 406 
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DAWSON's BANK, LTD, V. C. R. V. V; CHETTY FIRM. ` EE. 


69 L. T. 547; 42 W. R. 51; Banarsi Prasad v. 
Fazal Ahmad, 28 A. 298; 3 A. L. J. 25; A. W, 
N. (1906).9; Ram Sarup v. Jasodha Kunwar, 13 
Ind. Cas. 138; 34 A. 158, 9 A. L. J. 72 and Ebrahim 
Bymeah Ismailjee v. Chas. Cowie & Co, 8 Ind. 
Cas. 967; 5 L. B. R. 199, referred to. ) 

Plaintiff was given a pro-note by. the defend- 
ant for payment of interest due on a mortgage 
by the defendant held by the plaintif. The 
claim on the pro-note became barred by time 
and plaintiff brought a mortgage suit in which 
he aiso claimed the amount covered by the 
pro-note. The pro-note had not been endorsed 
or parted with; 

Held, that the pro-note did not amount to an 
-absolute discharge of the debt represented by 
it, and that a suit on the pro-note having become 
barred the original debt was revived. 
col. 2.] 

First appeal against the judgment and 
decree of the District Court of Toungoo, 
dated the25th March x921, passed in Civil 
Revision No.210f 1921. e 

Mr. J. R. Das, for the Appellants. 

Mr. P. N. Chari, ior the Respondents. 


JUDGMENT.—1n this appeal three ques- 
tions are raised. 

It is urged that the mortgarce was not 
properly attested, thet it wes not duly 
registered, end that the plaintiffs axe rct 
entitled to the amounts covered ty the 
two pro-notes. l 

As regards the attestation, the learned 
"District Jrdge has believed the evidence 
ot Maung Tun Hla that the mortgece-deed 
was executed by Maung Pike Pu in his 
presence and in the presence of the two 
Chetties. C. V. R. M. Chetty is dead, put 
C. V. C. T. gave évidence, He admits 
that he signed the mortgage- deed, but says 
he did not see Pike Pu execute if, He. 
s&ys'he was asked to sign it. He says 
- that he did not see Mc Po Hmyin exect te 
the deed, but he? dmits thr the eceen pr nied 
them to the Repistr..tion Office and identified 
them to' the Sub-Registrar. The learned 
District Judge rejected this evidence. az 
untrue so far as execution by Maung Pike 
Pu is concerned. But as regards execution 
by Ma Po Hmyin, he holds that, there 
“ being no other evidence than that of C. V.C. 
T., there is no such proof as is required by 
law. It is difficult to understand how he 
could have placed any reliance on 
the evidence of C. V. C. T.or, if he 
rejected it às false, he could hold that the 
mortgage; had not been duly attested. 


- 


- Jt seems obvious that the Chetty was not 


[p. 523, 


speaking the trath, and it is admitted that 
he accompanied the executants to the 
Registration Office and identified them 
there. Maung Po Hen swears that the 
Chetties attested her signature. The point 
is practically given tp by the Jearncd 
Counsel who argred the appeal for the 
respondents, end we have no doutt that ike 


mortgage was properly attested. 


As regards fegistraticn, ihe point t ken 
is that the document was presented Jor 
registration by an attorney, thet his pcwer- 
of-attomey has not been prodi ced, end thet 
there is no proof that he was authorised 
by that power to present the dectncnt 
for registration. The endorsement shows 
ihat it was presented by an agent who 
produced his power-of-attorney which wis 
duly authenticated by the Sub-Registy< r 
of Pyapon. It must be prest med that tke 
Sub-Registrar acted properly. It is clear 
that he realised whet his drties were «1d 
there is no reason whatever for supposirg 
that he didnotexamine the power-of-a ttomney 
to see that it authorised the presenteticn 
of the document. The attorney left peint- 
iff’s service some years ago, end the power- 
of-attotney cannot ncw Le fornd. '[ITere 
is no evidence thet it did rot centein ike 
ustal power and it is admitted that itere 
is very tittle in this point also. We must, 
therefore, hold that the mortgage was dily 
registered. 

The third question involves the decisicn 
asto whether the two pro-notes wer e te ken 
and given with the mutr<] intcnticr itet 
they shovld amovnt to a complete satisfi c- 
tion. of the debt dre to the extent that they 
represented. There was in this cese ên 
antecedent debt secured by a mortgcce, 
Plaintiffs then tcok the pro-rete trd, 
so long as that pro-rcte rencircd ir fac, 
he could not have sred cn tke moitgere 
fortheinterest represented t5 the nesetis Tle 
instrument. But Mavng Pike Pr bed te- 
c(Me an irso'vent; the pro ncte les ict 
teen patted with, «rd cry atten pt to r- 
coveron itnow wovld te kerrmd ty Fnit- 
tien. The resilt is that the oricire] celt 
is revived. > 

In Sheikh Akter v. Shetlh Klen (3), 
Garth, C. J. seid: " Vier a eevee cf ection 
formerey iscrce ccn plefein itself, whctLer 

(1) 7 C. 256; 8 C. L. R. 528; 3 Ind. Dec. (N, s.) 
713! 
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. for goods:sold, or for money lent, or for 
any other claim, and the debtor then gives 
a bill or note to the creditor for payment 
of the money at a future time, the creditor, 
if the bill or note is not paid at maturity, 
may always, asa rule, sue for the original 
consideration, provided that he hes not 
endorsed or lost or parted with the bill 
or note, under such circumstances as to 
make the debtor liable upon it to some 
third person. In such cases the bil] or note 
is said to be taken by the creditor.on account 
of the debt, andifitisnot paid at maturity, 
the creditor may distegard the bill or note 
andsuefor the original consideration. 

“But when the original cause of action is 
the bill or note itself, and does not exist 
independently of it . . . . . here 
there isno catise of action for money lent, 
or otherwise than upon the mote itself, 
because the deposit is made upon the terme 
contained in the note and no other." This 
wastollowed in thecaseof Yarlegadda Veera 
Ragavayya Y. Goranila Ramayya (2). Tn that 
case the same view was taken. The same view 
is take in Jambu Chetty v. Palantappa Chet- 
idar (3) where it was held that it is a. ques- 
tion of fact with rega td to promissory-notes 
whether the parties intended the same 
as absolute or-conditionel payment, end 
the presumption is that the effect of giving 
and taking a note or bill.is‘thet the debt 
is conditionally paid. Relerence was made 
to the judgment by the Master of the Rolls 
in In ve :Romer and Haslam (4)-—~‘‘It ig 

‘perfectly well-known Jew, which is acted 
upon in every form of mercantile. business, 

that the giving of a negotiable security 
bya debtor to his creditor operatesas a 
conditional payment only, and not es a 
satisfaction of the debt, unless the parties 
agree so to treat 1t." 

In. Banarsi Prasad v. Fazal Ahmad (5) 
and in. Ram Sarup v. Jasodha Kunwar (6) 
the law is similatly laid down. ‘See also 
Ebrahim Bymeah Ismailjee v. Chas. Cowte 


e Co. (7). 

(2 

(3) 26 M. 526; 13 M. L. T. 252. 

(4) (1893) 2 Q. B. 286 at p. 296; 62 L. J. Q. 
B. 610; 4 R. 486; 69 L. T. 547; 42 W.R, 51. 

: (5) 28 A. 4298; 3 ‘A, L. J. 25; ASW. N.-(1906) 


4 j (6) 13 Ind. Cas. +38; 34 A. 1589 9 A. L.J. 
d^ 8 Ind; Cas, 9673 5 J.B, Ri 199. 


29 M. TXT} I5 M. L. Le 484. 


The question, therefore, is whether there 
is any proof in this case that the parties 
agreed that these two pro-notes were to te 
treated.asa complete statisfaction of that 
part of the debt. 

Reliance is placed cn the statements 
made in the petiticn in the insolvency 
proceedings which I have set out alcove, 
As regatds this, it must- Łe remembered 
that at that time the pro-notes might 
‘still have teen enforced. Then itis urged 
that the first pro-note was tzken for interest 
due, and it allowed interest. "Lhe plaintiffs 
were, therefore, getting interest on interest 
and so more then they wcvid heve fct 
under the origina] morigepe. It dces rct 
appear to us that this alters the legal gesi- 
tion, foras against that pleintiffs werid Le 
exchanging the valre of those secuntics 
gainst what was risky chance of rccoyerrg 
more money, The ord: cf die Distiict 
Judge to the Bajliff is also relersted to, 
but that wes mede ai the time .wten the 
notes might still have been enforeed, Ht 
was nota statement made by the plaintt.s, 
anditonly purportsto say that that amornt 
was due as far as it hadthen been as- 
certaired. 

Lastly, it is urged that the defercrit 
wasled to believe by thet.statument thet Le 
-would only have to pay so wrch to redeem 
the lands, and that theplaintifisare, therc- 
fore, estopped. As has Leen pointed cit 
it wasnota statement4rz de ty the preintif, 
and further the amount shown on the pro- 
Clamation of sale -was the full amount dre 
on the mortgece. 

We are tina ble, therefore, to hold that it 
has jbeen established that there wes ary 
intention.on the part of Loth pasties thet 
the taking of the pfomissory-rctes wes 
to-be the absolute discharge of so much, 
of the debt, andthat thattheing so, thenotes 
having failed and no third party teirg 
endangered, the plaintiffs are entitled 10 
fall back:on the original consideration ard 

iate entitled, therefore, to the account for 
which they .asked, and for a decree aa 
prayed. 

We are -entirely unable to understand 
how the learned District Ju dge-covld:hi ve 
held, even supposing he had ‘keen -right 
in his finding, that the mortgage -was-rot 
‘binding on ‘Ma ‘Po‘Hmyin, thet the plaintifs 
were only entitled to half the amount 
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due on the mortgage. That finding is 
admitted before-ws to. be obviously wrong, 
and it ig clear that plaintiffs were entitled 
to the whole ‘of their debt even if it was 
secured Only om Maung Pike Pa's half of the 
properties mortgaged. 

The decree of the Court below will, there- 
fore, be set aside and a decree given. The 
appeal is accepted with costs throughout 
and a decree will be given to the effect 
thit defendant be ordered to pay theamotnt 
due to: the: plaintiffs within six months of 
a final decree being passed with interest 
up to that date, on payment of which 
and’ the. costs: awarded in this suit and 
appeal -he will ‘be entitled to redeem the 
property. On failure to so redeem, the 
property will be sold, and out of ‘the sums 
realised, the plaintiffs will be paid their 
debt, any. balance that may remain being 
honded:toithe defendant. Weseenoground 
for-prgsing a personal decree for any defi- 
ciency against the defendant. 

'Thecase will.be remanded to the District. 
Cowrtforan account torbe taken of what 
is'due:on the mortzage for principal and 
interest, for any monies paid by way oi 
reventte, and toran account of ‘the profits 
of expenses incurred by the plaintiffs while 
theland had been in their possession. 

Z, X. ‘Appeal allowed. 





ALLAHABAD HIGH COURT. 
Cry, REVISION-PurITION No. 82 Or:x922. 
July 27, 1922. 
Present2—Mr. Justice .Rafiqtte. 
BISHNATH SINGH—~DEFENDANT— 


APPLICANT 
verSus — Mt. 
M'uszmmit RAM SRI—PLAINTIEEF— 
RESPONDENT. 


Civil Procedure Coda (Act V of 1998), s. 15, O; 
XLI,r/.23—9HRemand, order of—Revision, whether 
neo revision lies agaiustan orderof remand. 

Civil revision against the orders of the 
Second Sub-Judze, Cawnpore, dated goth 
March 1922. < 

Messrs. Bahadur Lal, and’ S. P. Sinha, 
for the Defendent-Applicant. 

Mr. U. S. Bajpat, for tke Plointiff- 
Respondent. - 

JUDGMENI.—Tais is an application in 

revision from'an order of remand made 
by thelearned District Judgeinthe dispute 
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between the paities. "Tue chief objection 
isthat the suit pending between the parties 
isf such a nature titit can be tried by 
tke Court of Small Causes only. Nọ such 
objection was taken, it seems, before tle 
First Court or before the lower Appellote 
Court. A preliminary objection is taken 
om behalf of the opposite party that no 
revision lies from an order of remend. I 
think thet the preliminary objection must 
prevail. The application is dismissed with 


costs. 
Z. K. Application dismissed. 


ern 


RANGOON HIGH COURT. 

CIVIL, MISCHLLA NEOUS APPEAL NO. 74 

OF 10922. 

August 3, 1923. 
Present:—Mr. Justice Duckworth 
and Mr. Justice Po Han, 

SAYA PYÉ—ELAINTIFE—À PPELLANT 

Ver SUS 
U. KUNDINNYA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Arbitration Act (IK of 1899), SS. 13, 14, 15—— 
Award, order setting aside— Appeal, whether lies 
—Order.snade by Single Judge of Lower Burma 
Chief Court-—Appeal under Letters Patent 
(Ran) cl, 13—Order, whether judgment, 

The Arbitration Act is complete in itself and 
is not affected by rules as to appeal as laid 
down in the Code of Civil Procedure with 
reference to the proceedings taken under the 
Second ‘Schedule of the Code. [p. 526, col. 1.] 

An order under the Arbitration Act setting 
aside an award and remitting the matter for a 
fresh award to be. made is not subject to appeal 
under the Act. [p. 526, col. 1.] 


Khatoon Bes v. Abdul Rahman, 4 L..B. R. 
249; 14 Bur. L. R. 129, Ripley v. Nahapies, 17 Ind. 
Cas. 902: 6 L. B. R. 88; 5 Bur. L. T. 255, followed. 

An order such as the above. is a "judgment" 
within the meaning of clanse 13 of the Letters 
Patent (Rangoon). [p. 587, col. 1.], 

Hadjee Ismael Hadjee Hubseb v. Hadjee Maho- 
med Hadjee Joosub, 13 B. L.R. 91; 2x W. R. 303; 
Sonbai v-Ahmedbhai Habibhai, 9 B. H. C. R. 398, 
relied on. 

Clause 13 of the Letters Patent (Ragoon) 
doe. not confer a tight of appeal against an order 
passed bya Single Judge on the Original Side of 
the Chief Court of Lower-Burma. [p. 526, col. 2.] 

Campbell & Co. v. Jeshraj Giridhari Loii, 
46 Ind. Cas. 687; 45 C. 502, distinguished. 


Miscéllaneous cppeal against an order 
of the Chief Court on the Original Side 
in Civil Miscellaneous No. 159 of 1921, 
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Mr. Ba Dun, for tne Appellant. ample pore under sectign 13, clause (1) 


Mr. Dis, for tae Respondent. 

JOOGMENT.—In this case there was 
clearly 1 submission to arbitration wita- 
out the intervention of a Court and an 
awitd wis mide by tae arbitrators. 
Steps were tien tiken for filing that 
. award under the Indian Arbitration Act 
of 13899. Taat Act is applicable to 
Rinz»»p. Ritledze, J., on tae original 
side of tie late Caief Court of Lower 


Birm:i held tiat tae aw:td was bad for. 


miscondict of ar arbitrator but taat 
tae sibmission was good, and he remitted 
the mutter for a Ires; award to be 
mide. 

Tais is tae appel azainst taat order. 

A preliminary ground is taken that no 
appa lies, 

It wis hald in tne cises of Khztoon 
B22 v. Abdul Rahman (1) and Ripley v. 
Nahiplet (2) thit no appeal lies eitner 
agiinst an Order ‘directing an award to 
be filed undar tie Iudiin Arbitration Act 
or azainst an order unter taat Act 

atting aside an award. We taink taat 
it follows taat taere can be no appeal 
under eithar tie Code of Civil Procedure, 
tie Indian Arbitration Act, or the Lower 
Bairmi Court’s Act against an order made 
in these proceedings, à 

Tae Indian Arbitration Act is com- 
plete in itself and is not affected by 
rules as to appe:l as laid dowa in the 
Code of Civil Procedare wita reference to 
the proceedings taken under the Second 
Scaedule of tnat Act, T 

Ia regard to tnis order it is quite 
clear that clause r4 (a) of the former 
Lower Burma Court's Act cannot apply 
so as to render admissible an appeal in 
the circumstances stated, 

The order in question amounts to an 
order refusing to file an award and the 
mere fact that on tne original submission, 
tie matter wis remitted for the making of 
a fresh award cannot, in our view, 
operate so as to affect the question of 
appeal for whic} no provision is made 
in the Indian  Arbitrition Act. The 
learned - Judge on the original side had 


| (x) 4 L. B. R. 249,714 Bur. L'R. 129. 
` (2). 17 Ind. Cas. 902; 6 L. B. R. 88; 5 Bur, L. 
F, 18554 E 


t 
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of the Act to remit the award in which 
case it ipso facio became necessary under 
clause (2) of taat section tnat a fresh 
awird should be made. . He had power 
under section I4 to set aside the award 
and section I5 again clearly contem plates 
remission thereof, 

It has, however, been argued by the 
learned Advocate for tne appelant that 
there is in this instance a fight of 
appeal under clause 13 of the Letters 
Patent of the High Court of Judicoture 
at Ringoon. We do not think that there 
is any sabstance in tnis argument with 
reference to the case now before us. 
Clause 44 of the Letters Patent lays 
down that all suits, appeals, applications, 
etc, pending before the publication of 
the Letters Patent in the late Chief Coart 
of Lower Burma must be continued and 
concluded in the High Court of Judica- 
ture at Ranzoon as if the same had 
been instituted in the said High Court 
and the siid High Court has to exercise, 
in relation to ali such proceedings, the 
jurisdiction given to it by the said 
Letters Patent. This appeal was ad- 
mittedly pending when the Letters Patent 
cime into force. But, the case itself had 
concluded before the Original Side of the 
Cüief Court of Lower Burma long before 
that and this appeal cannot, in con- 
sequence, be treated as tabugh it were 
an appeal from a judgment of a Single 
Jndge on the Original Side of the High 
Court -of Judicature at Rangoon. The 
decision in Campbell & Co. v. Jeshraj 
Giridhari Lall (3) has, theretore, no appli- 
cation tO the pfesent case; On the Other 
hand, the case of Purshotumdas Ramgopal 
v. Ramgopal Hiralal (4) is another 
authority for the proposition that under 
the Indian Arbitration Act of 1899, no 
appeal lies from orders passed by a Judge 
though wiether an appeal lay under the 
Letters Patent was not discussed. In 
view of tnis decision itis barely neces- 
sary to discuss whether in this case the 
order of Rutledge, J., on theoriginal side 
of the late Cuief Court of Lower Burma 
amounted to a ‘‘ judgment "as intended 


(3) 46 Ind. Cas. 687; 45 C. 502. 
ree(4) 8 Iud. Cae, 171; 12 Bom. IL, R. 852; 35 
B, 1304 " 


Vol. 576) 
GOPI DAS V. MADHO KAL. 


by clause 13 of the Letters Patent. We 
think, however, it iS necessary to say 
that the order passed was uniloubtedly 
“a judgment." It, to a certain extent, 
decided the rights of parties viz, that 
the award in question Was bad and that 
the submission wes good. We see uo 
reason to differ from the definition of 
the word “judgment” as used in the 
Letters Patent, given by the High Courts 
of Calcutta and Bombay in the cise of 
Justices of the Peace for the Town of 
Calcutta v. Oriental Gas Company (5), 
Hadjee Ismael Hadjee Hubeeb v. Hadjee 
Mahomed Hadjee Jcosub (6) and Son 
bai v. Ahmedbhai Habibhat (7). If those 
definitions are accepted there can be no 
doubt that the order in question Wasa 
“judgment.” But in view of the fact 
that. the miscellaneous case in question 
was concluded in the Chief Court of 
Lower Burma, we think it clear that 
there is no right of appeal under clause 
13 of our Letters Patent and that there 
is no right of appeal under the Crvil 
Procedure Code, the Indian Arbitration 
Act of 1399 or the former Lower Burma 
Court's Act. "Tae result is that this appeal 
is dismissed with costs, t 

2. K. ¢ 

Appeal dismissed. f 


(5) 8 B.L.]R. 435 17 W R. 364. 3 9 
(6) 13 B. L. R, 91; 21 W. R. 30344 
(7) 9 B. H.C. R. 398. | 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1424 OF 1921. 
October 27, 1922. 

Present;— Justice Sir P. C. Binerji, Kt., 
and Mr. Justice Gokul Prasad. 
GOPI' DAS—Ders (i DANT— ÁPPRLLANT 
Versus 
MADHO LAIL—PLAINTIFF— 
RESPONDENT, - 
Estoppel—-Compromise in proceedings under s. 


045, Criminal Proczdsys Gote—~Subsequent civil 
enit, affeel ox. 
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Inasmuch as proeeedings under section 145 of 
the Criminal Procedure Code are confined to the 
question of possession, a compromise entered into 
by the parties to such proceedings as to the 
possession of the respective parties, does not 
create any title in any of the parties so as to 


estop either of them from denying the title of 
the other in a subsequent civil suit. 


Second appeal from a decree of tke 
District Judge, Benares, dated the I2th 
August I921, confirmi.ga decree of tke 
Subordinate Judge, Benares, dated the 
I2th of May 1921. 

Pandit Hari Kishan Kaul, for 
Karlas Naih Katju, for the Appellant. 

Dr. Surendra Nath Sen and Babu Puri 
Lal Banerji, for the Respondent. 


JUDGMENT.—This and the connected 
Second Appeal No. 1425 of 1921 
relate to a grove situate in the 
suburbs of Benares. In execution 
of a decree obtained against one 
Parsotam, this grove was sold by auction 
on the roth of February 1919, and was ` 
purchased by Madbo Lal. Madho Lal 
brought a suit for recovery of possession 
of the grove by virtue of this auctioz- 
purchase. A counter-suii was brought 
by the avpellant, Gopi Das, in which Le 
claimed possession of the grove, at least 
in respect of one-half of it. It appears 
that some disputes arose between Parsotam 
and Gopi Das before the auction-sale, 
anda case wasinstituted in the Criminal 
Ccurt under section 145 of the Code of 
Criminal Procedure. That case was com- 
promised on tie 28th of May 1918, and 
in that comproMise it was stated that 
Parsotam Das was to remain in possession 
of a part of this grove and Gopi Das 
was to remain in possession oí another 
part. The Criminal Court decided the 
case under section 145 of the Code of 
Criminal Procedure in accordance with this 
petiton of compromise, and declared that 
pessession should be in the respective 
parties in the manner mentioned in tle 
document until the questicn of title was 
settled in due course of law. After tle 
auct on-sale of Parsotam's rights, disputes 
arose between Madno Lal and Gopi Das 
and two cases were instituted in the 
Criminal Court, one under section 145 of 
the Code of Criminal Procedure and the 
other under section 295 of the Indian Penal 
Code. In the case under section 145 


Dr. 
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of the Code of Criminal Procedure, a 
comptomise waS filed on the 8th of De- 
cember i919, and in tbat compromise it 
was agreed that possession should be 
maintained in the manner mentioned in 
the eariler compromise of 1918. After 
this Madho Tal brought his suit. The 
Court of first instance found, and this 
finding was confirmed by the learned 
Judge, that the grove originally belonged 
to one Raja Ram, that he sold half of 
it to "Parsotam and the other halt to 
Ratan]Singh and that Ratan Singh's half 
was purchased by Parsotam, so that the 
owhefShip of the grove was in Parsotam. 
Oa that finding the suit of Madho Lal 
was entitled to succeed because he had 
stepped into the Shoes of Parsotam. Gopi 
Das claimed tu be the chela of one 
Chhotu Das, and he says that the grove 
was wagf property and that Chhotu Das 
was the manager of it, and, after his death, 
his widow was the manager and that 
after her death he, as chela of Chhotu 
Dis, succeeded toit. This has been found 
against him. It has been found that 
he was not the chela of Chhotu Das. 
On these findings. the Courts below 
have decreed Madho l,al's suit and dis- 
misséd the suit of Gopi Das. Gopi Das 
.has preferred these appeals and the 
question to be considered 1s what is the 
effect of the .compromises referred to 
above. The learned Judge held that the 
two compromises did not operate to create 
any title in-Gopi Das. The compromises 


were filed forthe purposes of the cases. 


under section 145 of the Code of Crimi- 
nal Procedure, and in proceedings under 
that section the: question was only one 
of possession and it was tke question of 
possession , that was settled by those com- 
promises. So far as the question of title 
is concerned, the two documents, upcn 
which reliance has been placed, cannot 


be treated as documents conveying title, 


If it had been intended that Parsotem 
wished to convey a partof the property 
to Gopi Das, he would have executed 
a duly stampedand registered document, 
but this was not done, and, even if the 
intention had: been to Convey the property, 
that intention was mot carried out by 
a daty executed and registered docu- 
ment. ,The compromises, therefore, could 
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not give the effect of conveying pro- 
prietary right to Gopi Das who, upon 


-€ 


the findings of the Court below, has no 


title to the property. 


Gopi Das chimed adverse possession, ` 


but it has been rightly held that, since 
his possession began only in 1912, it was 
not for such a length of time as would 


confer any proprietary tight on him by 


reason of his possession. The compro: 


mises could, at the outside, amount to an. 


adniission of title but they could not 


be deemed to have the effect of estoppel. | 


Therefore, it was open to Madho Lal io 
prove tuat title to the property Was in 
Parsotant and that he by purchasing thé 
rights of  Parsotam had acquired the 
property. 


It was next urged that Madho Lal or 
Parsotam had not been in possession 
within I2 years preceding the date of: 


Madho. Gal’s suit and that, 
any right which Parsotam hed, had. be- 


therefore, . 


come extinct when the stit was instituted. - 


Trat contention has no foundation be- 
cause it has not been found that Chhotu 
Das was in adverse proprietary possession. 
Tue Court of first instance did not hold 
that his possession was | 
proprietary character and the .lower 
Appellate Court only says that, “it is 
possible that Chhotu Das maintained 
the worship of the idol of Hanumanji ” 
which exists on the land in question. 
The learned Judge did not find that 
Chhotu Das was in adverse proprietary 


possession; therefore, there is no finding. 


on the basisof whichit can be contended 
that Parsotam or his predecessors were 
deprived of possession by reason of the 
adverse possession of some one else. 
We think that, in view of the above 


Circumstances, the claim of Madho Lal- 


has been rightly decreed and these 
appeals must fail. We dismiss both 
appeals with costs. 

w. C. A. Appeals dismissed. 


adverse or of 
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LAHORE HIGH COURT. 

FIRST CIVIL APPEAL NO, i138 OF r9rg. 
May 2, 1923. 
Preszui.:—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 
BENARSI DAS— 
PLAINTIFF—AÀPPELLANT ` 
VEYSHS 
GOPI CHAND AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 73, 
O. XXI, v. 83— Execution. of decree— Property 
subject to mortgage— Private alienation— Consent of 
morigagee—M origage, whether extinguished, 

Under section 73 of the Civil Procedure Code 
where any property liable to be sold in execu- 


tion of a decree issubject to a mortgage or charge, . 


the Court may, with the consent of the mortgagee 
or incumbrancer, order that the property be sold 


free from the mortgage or charge, giving to the ` 


mortgagee orincumbrancer, the same interest in 
the proceeds of the sale as he had in the property 
sold, But not so inthe case of a private alien- 
ation effected by the judgment-debtor with the 
perm ssion of the Executing Court, where there 
18 no necessity toreferto the prior incumbrancer. 
For a private alienation all that is necessary 
under O, XXI,r. 83 of the Civil Procedure Code, 
is that the Court should be satisfied that the appli- 
cation is made in good faith and that the decre- 
tal amount may be raised by the mortgage or 
sale of & part or whole of the attached property. 
In such a case the lien of a prior incumbrancer 
over the property remains wholly unaffected 
by the private alienation, [p. 53r, col. 2; p. 532, 
col. 1.] 

First appeal from a decree of the 
Senior Subordipate 
Ambala, dated the 27th February r9r9: 

Mr. Maxohar Lal, for the Appellant... 

- Messrs. Shamaty Chand, Sagar Chand 
and Lala Fagir Chand, for the Respond- 
ents, 


JUDGMENT,— This appeal arises out 
of a suit by a-mortga ee to recover 
Rs. 5,300, principal and interest, on the 
basis of a mortyage-deed, dated the 24th 
of January r9o2. Defendants Nos. I and 2 
are the  successors-in-interest of the 
original mortgapors who are now dead, 
wile defendants Nos. 3 to 6 are the re- 
presentatives: of the subsequent mort- 
gagees of some of the properties held 
under mortgage by the plaintiff. ‘The 
properties mortgaged consisted. of two 


liouses, one shop and a garden in the. 
town of Jagadhri, and the plaintiff was: 


also given a second lien over 31,c00 


Sleepers, ihe first lien-holder being Jone - 
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Lala Raghu Mal of Delhi. The plaint- 
iffs caseis that the subsequent mort- 
gage in favour of defendants Nos. 3 to 6 
is invalid and that his rights as a 
prior mortgagee are not in any way 
affected by this subsequent mortgage 
in favour of the latter, The plaint re- 
cites that a total sum of Rs.20,074-4-0 


“was due tothe plaintiff, that defendants 


had paid in all a sum of Rs. 14,755-10-o 
and that a balance of Rs. 5,318-10-9 
still remained due. Out. of it the 
plaintiff remitted Rs.  1i8-ro9 and 
prayed that a decree for Rs. 5,300, prin- 
cipal and interest, forming a charge on 
the property mortgaged under the afore- 
said deed, may be passed with costs and 
interest up to the date of payment in 
his favour against the defendants ‘The 
suit was resisted by the defendants on 
various grounds, but their main Conten- 
tions were:— 

(x) That the suit was barred under 
O. II, r. 2, Civil Procedure Code, 
inasmuch as the plaintiff had previously 
instituted a suit in respect of the same 
cause of action and had omitted to in- 
clude the present claim in that suit, 

(2) That the plaintiff was estopped 
from. enforcing the mortgage, inasmuch 
as ne in his capacity of the guardian of 
his nephew Hari Kishan, minor, -had 
given up bis lien on the mortgaged 


- property and had given his consent to 


the sale of the property free from 
mortgage. 

(3) That the accounts filed by the 
plaintiff were not ccrrect and that the 
sum of Rs. 5,300 claimed on the foot- 
ing of the mortgage was not due. 

The Trial Court first dismissed the suim 
on the ground that it was barred under 
O. II, r. 2 of the Civi Procedure 
Code, but this order was subsequently 
set aside by the Chief Court on the 
rst of May 1918 and the case remanded 
to the Court of first instance for a 
decision on tne merits. ‘The learned Senior 
Subordinate Judge has again found in 
favour of the defendants and has held 
that the plaintiff had given up his lien 
on the mortgage property and that he 
was not entited to any priority as 
against defendants Nos. 3 to 6. Asto the 
accounts, the- finding of the}flearned 
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Senior-Subórdinate Judge is that they afe 
correct and that the sem of Rs. 5,300 
claimed by- the plaintiff is really due: 
A decree for Rs. 5,300 has accordingly 
been passed im favour of the plaintiff 
against the defendants with a chargé on 


the property mortgaged) but it bas further 


been ordered that the property shall 
be subject to a prior charge of Rs. 4,500 
founa to have been advanced by defend- 
ants Nos. 3 to 6 to defendants Nos; 1 and 
2in gobd faith. 

‘Against this decision the plaintiff’ bas 
preferred this appeal which has been 
argued before us by Mr. Majghar Lal 
on behalf of the plaintif-appellant and 
by Mr. Shama‘r Chand for the defendants- 
respondents. Cross-objections have also 
been fi'ed by defendants Nos: I and 2, and 
it. has been- contended on their behalf 
that the claim as to their personal liabi- 
lity is barred by limitation and that 
theit other properties are not liable for 
tne plaintiff’s claim, 

It appears that the plaintiit’s nephew, Hari 
Kishen, obtained a money decree against 
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decree-holder in satisfaction of his decree. 
On the rsth of January. 1907 the judg- 
ment-debtors applied to the Court for 
permission to raise money by. private 
alienation, and oñ the 231d of January 
1907 ‘Bishambat Das, on. behalf of the 
decree-holdet, granted them one-and-a- 
half month’s time for this purpose. The 
judgment-debtors were unable to raise 
the money; and it’ was ordered that the 
sale should take place om the’ 21st of, 
April 1907,  Omn'the 13th: of April | 
1907 the judgitent-debtors again’ applied . 
for permission to raise Money by pri- 
vate’ sale and on the 2oth of Aprii ' 
1967, Bishambar Dds again agreed to give 
one-and-a-half’ month’s furtLer time for 
the: said purpose: The case was fixed 
for tke 5th of June rgog, bul as ire 
judgnieit-qebtors were unable to ratse, 
money the sale was advertised for the 
7th of July 1907. On tle 24th of 
July 1907, Bishambar’Das‘stated that the 
property advertsed for sale m'ght be: 
sold free of migrtgage, The sale took 
place on the trth of Novemter 1907 and: 


the predecessurs-in-interest of defendants: the 14th of Décefber 1907, was fixed: 
Nos, 1 and 2 omthe7th'of April 1903, and. for‘ confifitiation of tbe said’ salé ana for” 
inf execution of that. decree he attached disposal of certain objections filed by tke 

certain properties which were he'd under judgment-debtors.. On! the 16th of No~. 
mortgage by tke plaintiff. Hari Kishen vember 1907, the judgment debtors again 


was a Minor and was represented in 
that litigation by his next friend, Ganeshi 
Lal, who was the father. of tne present 
plaintiff Benarsi Das. Ganeshi Lal died 
in May 1906, and, short]y after, the name 
of Benars Das appears to kave been 
substitutedin his placeas the next friend 
of thé minor, l 

On the 25th of July igo6 the Execut- 
ing Court passed an order that the 
mortgagee should specfy his Len on the 
various properties attached anc ordered 
to be sold'in execution of the decree. 
On the 8th of December 1906, one 
B.skamber Das, an agent of the decree- 
héider, who was also employed by the 


plaintiff as his agent for the purposes 


of: Court work, gave a petition to” the 
effect that the hóüse property under 
mortgage be sold free of mortgage on 
the cond tio that the sale proceeds 
should first be applied towards the dis- 
charge of the inortgape-debt and that 
the balance, if any, be made over to the 


applied for pertmissionto effect a priváte 
alienation, as it was stated that the 
price obtained iü the auction sale was 
inadequate «nd much below the market- 
value. On the 6th’ of December 1907, 
Bishambat Das, the decrée-liolder’s agent, » 
again agreed to give one month's time 


- to the judgment-debtors on the com 


dition that the sale-proceeds be deposited 
in Court, The  judgment-debtors thete-. 
upon mortgaged the properties in, suit to’ 
Tulsi Ram, defendant No. 5, and a sum 
of Rs. 4,500 obtained by.means of this 
private alienation, was paid into Corzt.; 
on the-8th of January 1908.- On that. 
day. the plaintiff, Benarsi Das, reiterated 
his request: that his mortgage-debt might, 
first be discharged and the balance, if 


any, credited towards the satisfaction: of 


the decree, The case was fixed for the 
20th of ‘January 1908, and on that day 
the Court ordered’ that the whole of the 
sum deposited in Coutt ke paid to tle 


decree-holder in. part satisfaction of his 
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decree, ‘The deerce-Holder, however, fziled 
to withdraw this. money fromthe Treasury, 
and it remeined deposited in Court 
till December 1908. On the 20th of 
November 1908, the. plaintiff again made 
an application to the Court, stating that 
he had not given up his lien over the 
Mortgaged property, and that .the sum 
deposited in Court should be handed over 
to him. in payment of his mortgage-debt, 
and that the decree-holder had no right 
to this money until his (plaintiff's) claim 
was satisfied in full. On the 4th of 
December; 1908, the plairtiff repeated his 
application of the 20th of November 
1908, and stated that the mortgage in 
favour of defendant No. 5, Tulsi Ram, 
was fictitious and that his rights as a 
prior mortgagee were rot in any way 
affected by this subsequent mortgage, 
which was effected without his corsent 
and' knowledge: On the oth of December 
1908, thesum of Rs. 4,500 deposted in 
Court was paid to the lecree-holder’s 
egent without any adjud'cation being 
atrived at. on the question sf the plaintiff's 
rights to recover this money asa prior 
Mortgagee, . 

On the 28th-of August 1912 the preserit 
suit. wasinstituted:- and the sole question 
for Ceterminetior now. is, whether the 
plaintiff. had. given up his lien over 
the mortgaged properties. The learned 
Seniors: Subordinate Judge has found that 
the statement oi the plaintiffs agent 
on the 24th of July 1907 that the proper- 
ty be sold free of mortgage, and his 
conduct on. the. 20th. of Januery 1908 
in not raising any objections against 
the payment to the decree-holder, were 
tantamount to a giving up of his mort- 
gage lien. He holds. taat Tulsi: Rum, 
defendirt No. 5, believed in good. faith 
that the property was free f. mortgage 
and: taat, acting. on the representations 
of the- plaintiff's agent that tre property. 
be sold free of mortgage, be advanced. 
Rs. 4,500 to the judement-debtors. In 
our opinion tha view taken by the learned 
Senior. Subordinate Judge is quite errone- 
. ous and cannot be accepted. Wedo. not: 
find anything in the conduct of Bisha mbar 
Dis, the dacree-holder’s agent, or of the 
plaintiff himself giving rise to ar infer- 
ene» thet the plaintiff eyer intended to 
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give up his lien overt the mortgaged 
properties, On the contrary, from the 
statements and the applications Made 
from time to time, it is clear that a 
discharge of the mortgage-debt was 
always insisted uponand that the rights 
of the  decree-holder were always sub- 
Ordinated to those of the plaintiff. The 
cousent given by the plaintiffs tothe sale 


-Of the property free of mortgage was also 


subject to the condtion that the mort- 
gage-debt would first be discharged, and 
we do not. see how, in the face of the 
numerous applications on the record to 
the conttary, tle learned Senor Subordin- 
ate Judge could have come to the cor- 
clusion that the plaintiff had relinquisi.ed. 
his mottgage and had allowed the property 
to be privately transferred merely ior 
the purpose of obtaining a part satis- 
faction of his nephew's Money decree. It 
is argued that the legal effect of the 
plaintiff having given his consent to 
the property being sold free of mortgage 
was that his lien, if any, was transferred. 
to the sale proceeds, and that if he 
allowed the sale proceeds to be handed 
over to the dectee-holdet the purchaser 
cannot in any way be responsible, and 
that the plaintiff cannot follow the proper- 
ty in the  purchaser's hands which 
the latter gets entirely free of ail in- 
cumbrances. There would have been 
force in' this contention if the property 


had been sold in execution of the decree 


as originally arranged. In such.a case, 
if the prior incumbrancer gives his. con- 
sent, his lien would certainly be transferred 
to- the sale proceeds. Under section 73 of 
the Civil Procedure Code where any property 
liable to be sold in execution of a decree 
is subject to a mortgage or chatge, the 
Court may, with the consent of tbe 
mottgagee or i.cumbrancer, order that 
the property be solg free from the mortgage 
or Charge, giving to the mortgagee. or in- 
cumbrancer the same interest in the pro- 
ceeds of tkesale as. he hadin the proper- 
ty sold. But not so in the case.of a 
private.alienation where thereis absolutely 
no -necessity to refer to the prior incun- 
brancer, Ior a private alienation all that 
is. necessary unuer ©: XXI, zr. 83, 
Civil Procedure:Code, is that the Gourt. 
should be satisfied that the application 


532 
| BENARST DAS v. GOPI CHAND, 
is made in good faith and that the 
decretal amount may be raised by the 
mortg:ge or sale of a part or whole 
of the attached property, In the pre- 
sent case it was represented to the Court 
that the decretal amount could be raised 
by private alienation. The decree- 
holder consented to time being given to 
the judgment-debtors for raising money 


by private alienation. The plaintiff was. 


not asked to giveup his mortgage lien, 
not did he or his agent make any state- 
ment in Court to the effect that he would 
give up his mortgage lien if the judg- 
ment-debtors would satisfy the decree by 
private alienation. In the absence of 
any express consent on the part of the 
plaintiff we do not think that it can be 
held that the plaintiff had given up his 
mortgage security and that his rights 
as « mortgagee had come to an end. 
Tulsi Ram, defendant No. 5, when he 
took the mortgage from the judgment- 
debtors, ought to have seen that the proper- 
ty had been freed from the prior charge, 
and if he did not do so it is clear that 
he must be considered to have taken 
his mortgage subject to such prior in- 
cumbrances aS may have existed on that 
date. 

Next, sections 78 and 56 of the Trans- 
fer of Property Act are relied on, but 
itis clear thatthey are entirely irrelevant 
and have not the slightest bearing on 
the question which is now at issue be- 
tween the partes. 

We hold thatthe plaintiff bad not given 
up his mortgage security and that he is 
entitled to priority over defendants Nos. 3 to 
6 who must be taken to have accepted 
their mortgage subject to the prior incum- 
brances existing in favour of the plaintiff 
We accept the appeal with costs through- 
out and, in Modification of the order of 
the Court below, direct that the words, 
“ subject to a lien of RS. 4,500 in favour 
of defendants Nos. 3 to 6 (defendants 
Nos. 5 to8)" shall be deleted from the 
decree, 

As to the cross-objections, a preliminary 
objection is raised thatthey are not proper- 
iy stamped. We have heard Counsel 
on both sides and are of opinion that they 
should have been filed cn a Rs. xo stamp, 
Mr. Fagir Chand for the 
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has made up the deficiency, and there iS 
no necessity to postpone the case for 
this purpose, 'The first contention raised 
by Mr. Faqir Chand is that the lower 
Court was not justified in holding the 
mortgagors personally liable when no 
personal liability had been claimed in 
theplaint, “This contention, in our opinion, 
is well founded and must prevail A re- 
ference to the plaint makes it clear that 
a decree against the mortgaged property 
only was claimed, and there was no 
mention thetein of the defendants being 
personally liable under the mortgage. We 
do not think that, in these circum- 
stances, the Court was justified in holding 
that the defendants were personally 
liable, especially when there was no issue 
and no opportunity had been given to 
the defendants to contest the point. 

Next, itis argued that the claim as 
to the defendant's personal liability is 
barred by limitation and Ram Din v. 
Kalka Prasad (1) is relied on. It is 
contended that rt. 132 applies only 
to suits to faise money charged on im- 
moveable property, out of that proper- 
ty, and that the twelve years’ bar 
does not apply to the personal remedy, 
as to which the shorter period prescribed 
in Att. 65 applies. The authority 
cited certainly supports the respondent's 
contention, but we do not think that it 
is mecessary to eXpress any definite 
opinion on this point as we are of opinion 
that the cross-objections Must succeed 
upon the first point, namely, that the 
personal remedy was not asked for in 
the plaint and that the Court was nct 
justified in making out a new case for the 
plaintiff. 

We allow the cross-objections and hold 
that ihe decretal amount shall be realised 
from the mortgaged property alone and 
that the other properties of defendants 
Nos. 1 and 2 will not be liable for the 
decree, 

Z.K, ' 

i Appeal accepit, 

1) 7 À. 502; 12 1, A. x22 4 Sar. P.C. J. 619; 4. 
d. Dee. i. S.) 449 (P. di ido 4 
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CALCUTTA HIGH COURT. 
CrviL REVISION NO. 640 OF 1922. 
February 8, 1923. 

_ Present:—Mr, Justice Walmsley. 
BHOLA NATH DE— PETITIONER 

. UEYSMUS 
NAISHIMHA PROSAD AND OTHERS— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. IX, 
y. I3— Application to set aside ex parte decree 
dismissed in defauli— Application to set aside 
order of dismissal, whether competent. 

Where an application to set aside an ex parte 
decree is dismissed in default, it is competent 
to the defendant to apply tinder O. IX, r. 13 of 
the Code of Civil Procedure to set aside such 
order of dismissal. 

Bepin Behari Saha v. Abdul Barik, 35 Ind. Cas; 
613; 44 C. 950; 21 C. W. N, 30; 24 C. L. J. 446, 
ollowed. 


' Messrs. Dwarkanath Chuckerbartyand Kah 
Kinkar Chuckerbarty, for the Petitioner. 

Messrs. Dwarkanath Miller and Amulya 
Chunder Chatterjee, for the Opposite 
‘Parties. , 


© JUDGMENT.—This Rule was obtained 
by the plaintiff. After frequent adjourn- 
ments, be obtained a decree ex farte 
against the defendants in a suit for 
specific performance of a contract. The 
defendants thereupon made an application 
under O, IX,r.13, Civil Procedure Code, 
which in its turn was dismissed for 
default. On the yth January 1422, the 
defendants filed a second petition under 
O. IX, r., I3 for the purpose of setting 
aside the order dismissing the former ap- 
plication under O. IX, r. 13, and, on 
the same date, they filedan appeal to the 
District Judge's Court against the order 
dismissing the first application under 
O. IX, 1. 13, Civil Procedure. Code, 
Eventually, the defendants allowed tbeir 
appeal to be dismissed for non- prosecu- 


tion and persuaded the  Munsif to set 
aside the order dismissing the first 
application under O. IX, r. 13. On 


behalf of the plaintiff it is contended, 
first, that there cannot be an applica- 
tion under O. IX, r. I3 to set aside 
an order passed ina preceding applica- 
tion of the same nature, The second 
objection is; that the Munsif was not 
competent to deal with the second appli- 
cation on the ground that an appeal had 
-been filed against his decision on th 
fotmer- application. i 
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So far os the first questionis concerned; 
I am bound to follow the decision of a 
Bench of this Court in the case of Bepin 
Behari Saha v. Abdul Barik (x) in ac- 
cordance with which, apparently, proceed- 
ings under O. IX, 1. 13 may go on 
ad infinitum. Itis pointed out that the 
Patna High Court has taken a different 
view. But it is not open to meto fol- 
low that decision when there is a clear 
authority in this Court in the opposite 
direct'on. 

As to the second point, I feel more 
doubt. The defendants had two remedies 
and, if they had to file an appeal at all, 
they had to file it before the application 
had been disposed of. But they allowed 
the appeal to be dismissed for non-pro- 
secution. I think it is very doubtful 
whether, in these circumstances, the Mun- 
sif had jurisdiction to grant the second ap- 
plication under O. IX, 1. 13, Civil Procedure 
Code, ButI do not feel confident that that 
isso. Itfollows, therefore, that I have to 
fall back in the main upon the com 
sideration whether the case is one in 
which a discretionary remedy should be 
exercised. On the facts stated in the 
petition, the plaintiff has been put to 
considerable annoyance and I must con- 
fess to some astonishment that the learned 
Munsif by his jud: ment of the 10th July 
drected that both paites o d pay 
their own costs. Unless the circumstances 
were very different from those described 
in the petition, I should have thouglt 
thatthe case was one in which tle 
restoration of the application should have 
been made on terms, However, that isa 
matter which can be considered when the 
Munsit comes to deal with the restoration 
of the original suit from which the sub- 
sequent proceedings arose, 

The Rule is discharged; but in the cir- 
cumstances of the case, I decline to make 
any order as to costs in favour of the 
opposite party. 

Ww. C. A. 

Rule discharged. 


(1) 35 Ind. Cas. 613; 44 C. 950; 21 C. W. N; 
30; 24 C. L. T. 449- 
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LAL MOHAMMAD KHAN UJ, AMATUI, FATIMA, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
FIRST CIVIL APPEAL NO. 19 OF 1021. 

' October ro, 1922. 
Presenj-—Mr, Ashworth, A. J. C., and Mr, 
Wazir Hasan, A, T. C. 

LAL MOHAMMAD KHAN-DEFENDANT 
— APPELLANT 
TEN SUS 

~ Musammat AMATUL FATIMA — 

: PLAINTIFE—AND OTHERS-— DEFENDANTS 

—RESPONDENTHS, 

Co-owners—Perpetual lease of specific plots by 
one owner— Lease, whether void. 

A lease of specific plots and not of the interest 
of the lessor in those plots, by means of which 
the lessor carves out a tenure of the nature of an 
under-ptoprietary interest without the consent 
of: the other co‘owners of the proprietary estate, 
.is nul aud void as agdinst the non-party co- 
owners. p. 535, col, 1.1 


Appeal against a decree of the Sub- 
ordinate Judge, Sultanpur, dated the 8th 
March 1921. 


Mr, A, P. Sen, ior the Appellant, 
Me, M, Wasim, for the Respondents. 


JUDGMENT.—The taluge of Meniarpur is 
an ‘estate consisting of a laree number of 
villages in the districtof Sultanpur. The 
village Jorupuris one of such villages. 
Bibi Amat-ul-Fatima, the pleintift in the 
suit out of which this appeal arises, and 
her five sisters, the defendants Nos. 2 to 6, 
are the owners of the entire estate and, 
therefore,also of the village Jorupurin equal 
shares. ‘On the 28th January 1915 Bibi 
Bitul, the defendant No. 2, one of the co- 
sharers of the estate, granted a lease in 
respect of 47 bighas 17 biswas land situated 
in the village Torupur to the defendant No.z 
by a deed of that date. The leaseiga per- 
petual one with heritable and transferable 
interest. The area of 47 bighas 17 biswas 
comprises 85 plots ‘specified in the plaint 
with their Survey Numbers. On the date 
when thelease ‘was granted the Deputy 
Commissioner of Sultanpur was in posses- 
sion of the entire faluga in virtue of 
an attachment forarrears of revenue under 
the provisions of the Land Revenue Act. 
The lessee entered into possession of theland 
and there is evidence that the Deputy 
Commissioner realised rent from him. 


On the ryth November 1917 the owners 
of the ¢aluga Maniarpur entered into an 
agreement for partition of the entire iauga 
by means of an arbitration. -One-Babu 
Shambhu Nath, a Pleader of Sultenpur, was 
appointed the sole arbitratorfor the purpose 
of carrying out the partition. On the 
18th November 1917 Babu Shembu. Nath 
gave his award which was merely the result 
of a partition’ which the parties had efect- 
ed privately by making lists of the villages 
which were to he allotted to one or the other 
of the six co-sharers, The arbitrator jn- 
corporated these lists in his award., On 
the27th August r9rg e decree on the basis 
of the award was obtained from the Court 
of the Subordinate Judge of Sultanpur, 
The village Jorupur was allotted to the 
plaintif, Bibi Amatul-Tatima, under the 
said partition. 


The suit as originally framed asked for 
two reliefs: (a) “‘thata declaratory decree 
be passed in plaintiff's favour againSt the 
defendants to the effect that the perpetual 
lease, dated 28th January 1915, is null 
and void as against the plaintiff and that 
no tight accrues to the defendant No. I 
thereunderin respect of the 47 bighas 17 
biswas land" comprised in the lease; and 
(b) “that possession he awarded over 17 
bighas x2 biswas land” specified undef that 
relief, It may he mentioned here that 
this 17 bighas i2 biswas land is included 
within the 47 bighas 7 biswas in respect 
of which the declaratory relief wasaskedfor,. 
The lower Court has granted that relief Lut 
has rejected the relief as to the possession 
ofthe 17 bighas 12 biswas. This is an 
appeal by the defendant, Lal Mohammad 
Ranki, the lessee. under the deed of the 


20th January 1915. 


(Two grounds were stated in the plaint 
asindicating the plaintiff's title to the main 
telief of declaration: (x) that the defendant 
No.2 asa joint co-sharer ‘had no right 
to execute. a perpetual lease; and.(2) that 
after the partition . the lease has:ceesed to 
have any effect underlaw. The- lower 
Court uphold the validity of both the 
grounds but we prefer to decide the case 
with: reference to ground No. 1 alone. «The 
pirtition of 3r917,as ‘we ‘have , seen, 
was a pure private arrangement amongst 
the co-sharets liable to he ‘considerably 
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` altered ata regular partition by the Reve- 
nue Court ata.subsequent period. ` 
Ás to the first ground of claim stated 
. above, we ate of opinion thit the learned 
Subordinate Judge has arrived ata correct 
conclusion. The leasein question isa trans- 
fer of specific plots situate in village 
Jorupurand not of the interest of the lessor 
in those plots. Itisa lease by means of 
which the lessor carves outa tenure of the 
nature of an under-proprietary interest. 
This she could not do without the consent 
of the other co-owner of the ptoprietary 
‘estate. "The plaintiff is, therefore, entitled 
to a declaration that the lease of the 28th 
Janutry  r9r5 executed by Bibi Batul 
in favour of La] Mohammad Ranki, defend- 
ant No.r,is null and void as against the 
plaintiff. But she is not entitled to the 
second pitt of the decla ratory relief which 
hts also been granted to her by the decree 
of the lower Court. A declaration to the 
effect thit the lessee has no right whatso- 
eVerin respect of the leaselhold cannot, 
in our opinion, be granted to the plaintiff, 
The lessee may. have.more than. one. remedy 
arising out ot the leaseas against the lessor, 
Forinstince, he may havea claim for com- 
pensition orfor substitution in place of the 
leisshold property in the event of his ever 
being  ejected therefrom by the plaintiff 
orany othetco-shater of the village than 
the lessor. 
We, thetefore, accept the appeal in so 
. far only that we grant the following de- 
claration to the plaintiff and no morc; 
thatthe perpetual lease of the 26th January 
IOr3 executed bv Bibi Batul, defendant 
No. 2.in favour of Lal Mohammad Ranki, 
defendant No. T, is uull and void asageinst 
the plaintiff. The decree of the lower 
Court will . be modified accordingly. 
‘This modification, however, does not, 
in out opinion, affect the question of costs 
to which, the plaintiff is cleatly entitled. 
We, therefore, allow herthe costs of this 
Court, The order as to costs passed in 
the Court below will stand. 
M, D, J. Appeal accepted. 
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LAHORE HIGH COURT. 

Frrst CIVIL APPEAL No. 892 oF 1918. 
March 10, 1923. 
Preseni:—Mr. Justice Abdul Raoof and 
Mr. Justice Campbell, 

RAM NARAIN AND ANOTHER— 
PLAINTIFFS— APPELLANTS 

UCFSMHS 
Musammat HAR NARINJAN KAUR AND 

OTHERS—DEFENDANTS-- RESPONDENTS, 

Custom—Succession—Widow, right of, to succeed 
to life-estate—Sodhi Khatris of Anandpur, Am- 

bala District —Bari Sarkar, custom prevailing in the 
family of— Burden of proof—-Esscuttals of custom. 

It is ofthe essence of special usages, modifying 
the ordinary law ofsuccession, that they should he 
ancient and invariable; and itis further essential 
that they should be established by-clear and un- 
ambiguous evidence. Itis only by means oí 
Such evidence that the Courts can be assured 
of their exi tence, and that they possess the 
conditions of antiquity and certainty on which 
alone theirlegaltitle to recognition depends. [p. 
539, €ol.2]  * : 

Ramalakshmi Ammal v. Sivanantha Perumal 
Sethurayar,. x4 M. I. A. 570 at p. 585; r7; W. 
R. 552; 32 B. L. R. 396; 2 Suth. P. C. J. 603; 3 Sar. 
P. C.J. 108;20 E. R. 898 (P. C.), followed. 

The burden of proving a special family custom 
which isopposed tothe personal law of the parties 
and to the general agricultural custom of the Pro- 
vince lies “heavily on the person setting up the 
custom, [p. 539, Col. 2.] 

Among the Sodhis of Anandpur there is nose- 
cial custom prevalent whereby the widowof a 
deceased proprietor is entitled to maintenance in 
leu f the usual Hindu widow’s life-estate 
in her deceased husband's property. [a. 548, «1 2.] 

The custom of succession ci widows prevailing in 
the family Bari Sarkar, whateverit may be,is not, 
in any way, different from that prevailing in the 
other families of the Anandpur Sedhis. [p. 539, 
Col, 2.] 

First appealfrom a decree of the Junior 
Subordinate Judze, Fi st Class, Rawalpindi, 
dated the 20th December 10:7, 

Messrs. Ram Chand Manchaida and Anant 


Ram Khosla, for the Appellants. 


Bakhshi Tek Chand anid Mr. Khazan 
Singh Suri, for the Respondents. 


JUDGMENT.—The parties to. this .uit 
belong . to the well-known Sodhi family 
of Anandpur, Tahsil Una, District Hosbiar- 
pur. The facts of the case and the 
question to be decided in thie appel 
arefew and.simple. “They are so fully given 
in the judgment of the Court helow that 
it is not necessary to state them in full 
detail for the purposes of thisappeal Ori» 
ginally the suit was instituted by Tika 
Ram Narain Singh against Musammat 
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RAM NARAIN y. HAR NARINJAN KAUR. | | 
Har Narinjan Kaur, widow of Sodhi Gurbachan, Singh. and Sada Kishen Singh 
making Sodhi Moti Singh a pro forma defendent Pee on, Sodhi Moti Singh 
also joined as a co-plaintiff. 

In otder to understand the history of the case and the pnts arising for decision 
on the arguments of the Counsel for the parties itis necessary to. supplement the 
pedigree-table, given in the judgment of the Court below. 

The Anandput Sodhis are admittedly descended from. Guru Ram Dasji. -One of 
his descendants in the sixth degree was one; 


SHAM SINGH 
| i i 
Nahar Singh, Ude Singh, ' Prem Sieh, Khem sh gh, Chant laii 
(died in 1795) (This line was | (This line was (This line wasknown 
This line was known known as Sher Singh, known as Tisri or as Chauthi or 


as Bari Sarkar Choti Sarkar) ^ — (died sonless) Kwraliwali Sarkar) — Chaurwali Sarkar.) 


| 


Sutjan Singh, | Jai abo 
(died in 1815) oe 














Titol Singh, | M usammat Rup Kaur Musammat sid Kaur 


(died sonless in 1824 married Didar Singh married Diwan Singh 
leaving a widow, married M usamina Anand Kaur married Mehtab Kaur 


Musammai Raj Kaur.) 
i Musammat Jowala Devi 


| 
Mehr Singh. ` 








Tika Brij thaar Singh, Tika Natindar Singh, Musammat Raj "Devi 
married M usammat married Gajindar Singh 
Partap Kuat | Moti Singh, plaintif No. 2, married M Mir Gobind Kaur 
- LL. ' l Gurbachan Singh, 
| i : (died childless leaving a widow, 
Har Narain Singh, Ram Narain Singh, . Musammat Har Narinjan Kaur 
(died leaving a widow, plaintif 1 No. 1. defendant No, 1. 


Musammas Gopal Kaur, | u 





j Note—For the purpose of ascertaining the descendants of the remaining three sons of Sham 
Singh and Jai Siugh the pedigree-table, Exhibit Fs printed at pages 107—120 of the paper book, 
may be cs to. 
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The case as set out in the plaint was 
that Sodhi. Gurbachan Singh died leaving, 
besides moveable property such as cêsh, 
ornaments, clothes, etc., immoveable prop- 
erty (a detail of which is given in para- 
grapb 4 of the amended plaint, printed at 
pages 227-224 of the paper book) to which 
the plaintiffs were entitled by rightof inheri- 
tance and that, accOrding to the special 
family custom governing the line of Sodhi 
Surjan Singh, his widow, defendant No 1, 
was entitled merely to a reasonable main- 
tenance and right of residence in the resi- 
dential houses during her lifetime The 
cause of action is thus stated in para- 
graph 6 of the pleint:— 

"Contrary to the custom prevailing in 
the Bart Sarkar family, defendant No. 1, 
instead of getting only a reasonable main- 
tenance allowance which is proposed by 
the Government to be fixed at Rs 300 per 
anaum, has unlawfully taken possession, 
merely to prejudice the plaintiff, of the 
‘entire property left by the deceased and 
this gives to the plaintiff a right to sue 
for relief...... au 

The various reliefs claimed by the plaint- 
iffsare deteiled in paragraph 9 of the plaint. 

The suit was resisted mainly on the 
ground that neither under the Hindu 
Taw not according to the general custom 
prevailing in the Punjab the plaintiffs 
hadany tight to Sodhi Gu bachan Singh’s 
property during the lifetime of his widow 
and his mother. It was further pleaded 
that the parties were governed by the 
Hindu Law, and that a veryla ge portion of 
the p operty of Sodhi Gurbachan Singh,such 
as aqua tes, lands, shops, etc., was acquired 
by him or bis father, and that a very 
small portion of the property left by him 
was ancestral property. On the x3th ot 
January 1915, the following statement was 
made. by Lala Ram Chand, Pleaderfor the 
plaintiff, Tika Ram N'rain Singh: 

“Sodhi Gurbachan Singh’s mother fs 
alive. ‘Lhe plaintiff's father and Sochi 
' Gayinday, Singh, father-in-law of defendant 
No. I, Separated 40 0145 years ago, thongh 
a good deal of the property is still held 
jointly Thecustom prevailing in the fami- 
ly of the parties is that the widow of a man 
who died without a male isstte is entitled 
to maintenance only This custom applies 
to all the. property left by the deceased 
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whether ancestral or selt-acqtired.” 

“All the immoveable property except 
the squares and the land in. Mauza Schuta 
is ancestral, The squares were acquired 
by Sodhi Gajindar Singh ” 

The follow'ng issues were framed:— 

(1) Whether a custom prevajis in the 
family of the parties, by virtue of which 
Musammat Har Narinjan Kaur is 
entitled to maintenance only ? 

l2) If so, what is the maintenance to 
which she is entitled ? 

f3) Can plaintiff sue for the share of 
Moti Singh, defendant when he and his 
sons ate alive ? 

(4) Does nota suit lie in a Civi] Court 
for share of the puja income ? 

On the first issue relating to the custom 
set up in the plaint the Trial Court 
found against the pleintiffs and dismissed 
the suit 

The plaintiffs have accordingly preferred 
this appeal. The simple question which ig 
to be decided by us is, whether the plaintiffs 
have succeeded in establishing the custem 
relied upon by them. A good deal of ar- 
gument has been addressed on the 
point that the family to which the 
parties belong occupies an exceptional- 
ly exalted position among the SodLis 
of Anendpurand that in fect the plaintiff, 
Ram Narain Singh, is included in the list 
of the Punjab Chiefs. It has, therefore, 
been contended that this family descended 
from Surjan Singh, has a special custom 
ofitsown different in essential particulars 
from the customs governing inferior men 
among the Sodhis. This exceptional posi- 
tion of thefemilyiscleimed on the tollow- 
ing additional grounds:— 

(1) That the gaddi-nashinis usually in 
possession of the manjhi. It is, however 
clear that the manjhi has been held 
from time to time by Gulab Rai 
Shim Singh, Nahar Singh by tums: 
Surjan Singh was not the first who possessed 
the manjhi. All the descendents of the 
person above-named must also be said to 
possess the importance which is claimed 
on this ground. 

(2) That pahul was administe ed to the 
Rajas of Patiala and Kapurthala by Har 
Narain Singh, but it appears that 
pahul had been administered by Birjinder 
Singh, the plaintiff's father, so that if there 
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wagany religious efficacy, ithad commenced 
since the time .of Birjinder Singh. 

(3) Itis claimed that they are gurus, 
but admittedly neither the plaintiffs nor 
others who were called gurus after the 
' Tenth guru ate gurus in the teel sense. Inde 
Singh (P. W No. 12) at page 270, line 33, 
of the paper-book says that the other 
Sodhisof Anandpurwerealso called gurus, 
Sodhi Balwant.Singh (page 280, line 9 of 
the.paper-book) says that all the Sodhis 
ate entitled to be called gurus. 

(4) That the members of this family 
‘held: the position of darbaris, According 
to Punjab Chiefs by SirLepel H. Griffin, 
page 126, some of the representatives 
of the third and fourth families from Sham 
Singh were also .darbaris, and the.repfesen- 
tatives of all the four brances held jagirs. 
On this ground also no exceptions! position 
can be claimed. 

‘Then, again, having regard to theposition 
ofthe family in later times, it is futile to 
claim any importance for greatness. Ac- 
catding to the above mentioned book 
(Punjab Chiefs) the family had-dwindled 
down, andinfactforits support the Govern- 
ment had to provide means by granting 
‘pensions and jagivs.. At the time of.Bir- 
jinder Singh there was practically no land 
possessed. bythefamily. Diwan Devi Ditta 
Mul, P.W: No. 31, had made the following 
Significant statement .on the subject: — 

(osos os At the time when Sodhi Birjinder 
Singh died; he hadno land, and he used to re- 
ceive only.Government pension and jagivirom 
the Patiala State, There was some income 
from the -Manjt.Sahibi at Anandpur and 
-the gurdwara at Kiratpur. At the time 
of the death of Sodni Birjinder Singh 
“Rs .400 or Rs. 500 were due from him as 
debt (see page 340, line 28, of the paper- 
book) saene ... " 

Thus, if there was any greatness or im- 
. «portance, it had departed. G anting that 
the family did occupy a position of-import- 
ance once and tried to occupy that of Ruling 
Chiefs, canit be said that they adopted 
the custom obtaining among the Chiefs? 

From the course of descent among the 
Sodhis of Anandput it is clear that the rule 
of primogeniture was never adopted. On 
the.contraty, all the brothers and sons have 
‘been inheriting without any regard to the 
rule ef pHmogeniture and: impartibility 
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of the estate; even the income de ived from 
the puja was divided «mone brothers. The 
plaintif, Rem Narain Singh, has cleimed 
that Bari Sarrar means the descendents 
of Surjan Sinch. But Moti Sinch, the other 
plaintih, has stated that by Barı Sarrar 
is meant the descendants of Nahar Singh 
(see pace 408, line 18, of the paper-book). 
Telu Mal (pace 310, line 16, of the paper- 
book) statesthat Bar? Sarrar are the des- 
cendants of those who held the gadai -Jf 
thisistrue, the descendents of NaharSirgh 
and Sham Siyeh will also, be called Bari 
Sarker, because both these also held the 
gadai. Bawa Rem Singh, witness, at page 
359, line 5, of the pc. per- book, also states 
that Sham Singh was gaddi-nashin : Biker- 


.man Singh (P W. No. 6) st page 254, line 


29 of the paper-book, also has stated that 
Surjan Singh's father, Nahar Singh, was 


-called Bari Sarkar. 


Thus, in this state of cont adiction, it is 


-not possible to hoid that Surjan Singh’s 
.family was only entitled to the title of 


Bari Sarkar. -Bari Sarkay either applies 
to all the descendants of the Tikas or it 
applies to the Tika for the time being. 
According to Punjab Chiefs and the'Gazet 
teer of the Hoshiarpur Listrict also, it is 
clear that all the descendants of Nehar 
Singh are Sarkars. Itis forthe fi st time 
that Surjan Singh’s family is seid to have 
a special and sepirate custom from the 
rest of the Sodhis, Betote 1014 there is 
not a single instance in wlich this claim 
to a special family custom wes put forward. 
The pedigree-table, Exhibit P 123, dated 
the 4th of September r911, printed at pages 
107, 729. is headed fhus:-- ' 
“Surat hal wa shajra-q-nasab khandan 
Sodhi sahiban, Anandpur, District. Hoshiar- 
jur. 
^ Al the customs relating to the Sodhis 
are-detailed atthe foot of the shajra end 
apparently ate appicable to al! of them. 
No statement is appended showing that 
the family of Surjan Singh hadany special 
custom of its own. This shajra was prepared 
at the instance of Tika Ream Narain ‘Singh 
(see the evidence of Hukam Singh, P. W. No. 


‘21, at page 292 of the printed papet-hook). 


This witness has further stated (see page 
293) that all the Sodhis of Anandpur, jn- 
cluding Tikas, ate goVerned by. one and 
the-same custom, This witness:..belongs 
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to the: Choiwali branch. Before deciding 
what the precise custom is by which the 
parties ate governed Jet us take into 
consideration the question whether the 
family or:Suxjan Singh is governed by a 
Special ‘custom of its own orisit governed 
by the same custom. by which the other 
Sodhis .of Anandpur are governed. 

SodhiSadhu Singh (P. W. No. 19), one of 
the descendants of Chaut Singh, has stated 
that.all the Sodhis of Anandpur are govern- 
ed by One and the same custom ‘see page 
287 of the paper-book). Sodhi Balwant 
Singh (P. W. No. 20), also a descendent of 
Chaur Singh, has stated that the customs 
of Sodhisand Tika Sahibare the same and 
they have ali along been so ‘see page 28y 
of paper-book), To the same effect is the 
evidence of Hukam Singh (P. W No. 21) 
(see page 293 of the paper-book). 

Lala Telu Mai (P. W.-No. 24) has stated, 
(page 311-of the papet-hook)that the custom 
prevailing in the family of Tika Sahib 
styled as Bari Sarkar and among the three 
othe? Sarkars. is one and the same. No 
special custom is prevalent in the family 
of Tika Sahib. 

Pandit Harnam Das (P. W. No, 28) Tes 
sta ted.(page 317 of the paper-book) tkattke 
custom prevailing inthe family of Sodhi 
Kishen Singh and Tika Sahib is oneand the 
same, 

Devi Ditta Mal has stated (page 347, line 
38, of tke paper-book) tlat,— 

“Among all the Sodhis living inthetown 
of Anandpur, includ ng the fam:ly of Bari 
Sarkar, the custom with regerd to the 
succession by daughters and dausghter’s 
children is one and the same. I do not 
know whether the custom with regard 
to the widows in all the families f the 
Sodhis, including the family of tke Bari 
Sarkar, isthe same or not. About this 
the Sodhis. might be in the know.” 

Bawa Ram Singh (P.W. No. 36) is the 
agent of the plaintiff, Tika Rem Narain 
S.ngh. He is 55 years old and, accord ng to 
h's statement, he has been l'ving in Ane nd- 
pur from the time of ‘nis earliest recollections., 
He -has made the following statement” 
on this point :— HC " 
: "I:do-not know about the custom pre- 
vailing among the Sodhis of Anandpur 
other than the Bari Sarkar. Hence I do 
not know if the customs prevailing ju the 
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family of the Bari Sarkar are in any way 
different frəm those prèvailng among 
other Sodhis of Anandpu:." 

From ti,eabovesummery of the evidence 
given by t: e pla:ntiff's own witnesses it is 
clear tratthe custom prevailing in t] efa mi~ 
iy cf Bart Sarzar, wleteverit may be, is 
nut inany way diherent fem tl at prevail- 
ing in the other families of the Anandpur 
Sodhis. 

Now, the custom set up by the pleintifis 
inthiscase is wost unusual as it is opposed 
both to the Hindu Law and the general 
eet eullutel custom, in th a Preince, The 
pliintfi himself, in his statement, at page 
413, Ine 26, of tLe paper-bur-k, admits 
trat in metters of succession his family 
follows tle Hindu Law. But, of course, 
he pleads that in tke Bar? Sarrar family 
in the matters of succession by w'dows 
there is 3 special custom, Plaint.fi No.2 
Sodhi Moti Singu, kas stated that “we, 
follow the H' ndu Law inall matters ex- 
cepting three or four particular ceremcn es. 
Heis notable togive a detail cf tl.e res- 
pects in which they follow the bindu Law, 
but he hasstated that cneof the exceptions ' 
istheta widow gets maintenance no matter 
whether her husband’s brother be seperate 
otjoint. Theburdenof proving thealleged 
exception, namely, spec al family custom, 
therefore, lies very heav:ly upon the 
plaintiffs. 

In the case of Ramalakshmi Ammal v, 
Sivanatha Perumal Sethurayar (1) their 
Lurdskips of the Privy Council made tne 
following authoritative observe ticn:— 

“Tre  Lerdsuips ere fully sens:ble of 
the importance aud justice of giving effect 
to long established usages existing in parti- 
cular districts and fanrbes in India, but 
it is cf the essence of special usages, modi- 
fying the ord' nary law of success'on, that 
they shouldbe ancientendinvariable: and 
it is further essential that they should be 
established to beso by clear and unambigu- 
ous evidence. Itis only by means of such 
evidence that the Courts can be assured 
of ther ex'stence, and that they possess 
the condtions of antiqu ty and certa nty 
on which alone the'r legal title to recogni- 
tion depends.” 

(i) i4 Moo. 1. A. 570 at p. 585; 17 W. R. 552i 


i2 B.L.R.3960;2 Suth P.C. J.603; 3 Sar, P.C. J; 
108; a0H, R: 898 (P, C); 
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In the caseof Zarif Khan v. Amir Khan 
(2), a Division Bench of the Chief Court, 
relying upon the pronouncement `f their 
Lordships of the Privy Council in the case 
just mentioned, held tnat a party relying 
upon a special family custom must prove 
that such custom wes ancient, invariable 
and definite. At page 293 of the report 
the learned Judges made the following 
pertinent remark :— 

‘Another point to be borne in mind is, 
thatthe family is not shown to bean im- 
portant and ancient one; nothing is 
known before Nur Ulleh Khan’s time, 
and definite information is available only 
after the return of Muhammad Kren to 
British territory, which took place less 
than 5o years ago. Itis unusual to find 
a special custom regulating the lew of 
inheritance in such a family under such 
circumstances,” 


This remark has a special bearing on 
thie facts of this case. A reference to page 
25 of the Gazetteer of the Ambala Dist- 
rict, publis ed in 1892, will show the con- 
fusion that prevailed in the district, 
especially among tke Sikhs. Under those 
circumstances it was hardly possible for 
any custom to have grown up inthe family 
of Sodhis. Moreover, having regard to 
the observation made in Zerif Khan v. 
Amir Khan (2), Surjan Singh’s family 
cannot be said to be an ancient one, We 
mention this only by the way. We snall 
deal with the matter more fully when deal- 
ine with the evidence produced on behalf 
of the plaintiffs to establisn tnis custom. 

In the casa of Charanjit Singh v. Amir 
Ali Khan (3) tne learned Judges of a Di- 
vision Bench made the following obsetva- 
tioni— 

“It should be quite unnecessary 1o say 
thet an alleced family custom can 
never .be held established merely on 
the strength of one or two instances, 
A custom to be legally binding must 
be ancient, certain and  invarieble, 
and femily custom at variance with 
the general custom and tle personal law 
of the parties requires even more cogent 


- (2) 85; P. R. 1501. 
"3)90rt1a1.C15.8925;2. 1.243i 
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evidence than an alleged general custom 
before it can be held to be established.” 

In the case of Chandtka Bakhsh v. Muna 
Kunwar (4), a family custom alleged to 
exist amongst the Ahban Thakars of Oudh, 
in derogation of the ordinary Mitakshara 
Law in force there was held by the Judicial 
Committee not to have been proved by 
four instances of the custom of compara- 
tively modern date. 

In the case of Durga Charan Mahio v. 
Raghunath Mahto (5) a Division Bench of 
the Calcutta high Court, following the 
tule laid down in Hwrpurshad w.. Sheo 
Dyal (6), held—'' that custom isa rule 
wh ch, ina particular family or in 
particular district, las frum lung usage 
obtained the force of law; it must be 
ancient, cerfain and reasonable and 
being in derogation of the general rule 
of law must be construed strictly." 

Bearing in mind the rule and the princi- 
ples laid down in these cases, we shall now 
proceed to examine and discuss the evi- 
dence which has been produced on betalf 
of the plaintiffs in order to see whether 
they have succeeded in proving that by a 
special custom obtain ng among members 
of the family to which the parties belong 
tne widow ofa deceased proprietor is en- 
titled merely to ma‘ntenence and nct to 
a life estate according to tle hindu Lew. 

Mr. Ram Chand Manchanda, in support 
of his contention that by tke special custom 
of the family of Surjan Singh, a widow 
is entitled to meintenance only, tas relied 
upon the following evidence— 

(a) Statements made by witnesses in 
the case of Narindar Singh v, Musam- 
mat Anand Kaur, the widow of Dider 
Singh , NE 

(b) Statements of witnesses in this case; 

(c) Certain alleged instances in the fami- 
ly of Surjan Singh of  widow's receiving 
maintenance only; and 

(d) Instances in other Sodhi families 
of Anandpur, 


(4) 24 4.273; 6C. W. N. 42520 I. A. 70; 4 Bom: 
L.R.376; 8 Sar. P. C. J.233 (P.C). 
(5) 20 Ind. Cas. 810; 18 C. W. N. 553 18 C. L. J. 


“6 3 1. 4.239126 W. R. 45; 3 Sar. P. C. J. 611 
BA . 25; 3 Suth. P. C.J. 304; Rafique & Jackson's 
Pi Q. No, 4I (P; C . pte 
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We shall deal with each class of evidence 
sertaitm— 


(a) Musammai Anand Kaur, the widow 
of Didar Singh, was in possession of Chak 
Gnru. She edopted her daugnter’s son, 
Mehr Singh. In 1878 as it was brought 
by Narindar Singh and ajindar Singh, 
sons of Diwan Singh, ead Har Narain 
Singh, and Ram Narain Singh, sons of Bj- 
indar Singh, tne third son of Diwan Singh, 
for a declaration that Musammai Anand 
kaur had no power to make the adoption 
to constitute Mehr Singh her successor 
to the property after her death. In this 
suit a large number of witnesses were ex- 
amined to prove the custom relating to 
the right of a widow to succeed on her 
deceased husbands death. Copies of the 
statements of those witnesses Lave been 


produced as evidence in this case. "They 
are found translated and printed in 
the paper-book at pages 55—88. 


Objection was taken to the ¢dmissi- 
bilty of those statements in ev:dence, 
Mr. Ram Chand MancLanda contended 
that tne witnesses, cop:es of whose state- 
ments have been produced in this case, 
were dead and these statements were, 
therefore, admissible under clause (4) 
of section 32 of the Indian Evidence Act. 
According to that clause a statement 
of relevant facts made by a person who is 
dead, isrelevant when the statement gives 
the opinion of any such person, as to the 
existence of any public right or custom 
or matter of public cr general interest, 
of the existence of which, ifit existed, he 
would have been lkely to be aware, 
and when such statements was made betore 
"any controversy asto such right, custom 
or matter has arisen. Now, itis clear that 
a controversy had already arisen wlen tke 
witnesses made these statements in the 
case above-mentioned. Inthe alternative, 
Mr. Ram Chand Manchanaa rel.ed on 
section 33 of the same Act, but even this 
section does not make the statements rel.ed 
uponadmissible in evidence because t1 e prc- 
viso to that section lays duwn that a state- 
ment by a deceased witness is admissible 
only when the proceeding in which the 
statement was made was between the same 


parties or their representatives-in-intere:t. 
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not the same, tof are they their re 
presentatives-in-interest. Another condi- 
tion laid down in the proviso is, "that the 
questions in issue were substantially the 
same inthe first as in the second proceed- 
ing." In tne previous suit the rignt of 
M usammat Anand Kaur to a life interest 
wasadmitted, Her rignt tc makean adop- 
tion was challenged while she claimed an 
absolute interest in the propertv in ber 
possession. Thus,the questicn in issue in 
the suit of 1878 was entirely different from 
that erising jin the present cese. In the 
last resort, the learned Vakil relied cn the 
provisions of section 49 cf the Evidence 
Act and argued that the statements of 
the witnesses were relevant as opinicns of 
persons having special means of knowledge 
on tae custom pleaded; but tne opinions 
relied upon, being contained in tre state- 
ments of witnesses wno 8re dead, canim t 
be received in evidence unless trey are 
admissible under the provisions of section 
32 or section 33 of the Act. Inour opinion 
it is extremely dcubtful whether the state- 
ments are at all admissıble in evidence. 
Moreover, the statements in question are 
quite worthless for the reason that 
they wereobvicusly made by male mem- 
bers of Sodhi families against the 
interest of the weaker sex by persons 
who were interested in making those 
statements, We think that we are justi- 
fied in ignoring those statements, 

(b) Here, again, the statements are made 
by male members in their own interest 
and to the prejudice of the female me bers. 
Some of the witnesses have spoken of 
instances in which the widows bad received 
only maintenance, but al] these instances 
toak place ata time when eithe the wit- 
nesses were not born or they were very 
young. Out of the witnesses examined in 
this case Santa Singh (P. W. No. 3.), Dewa 
Singh (P. W. No. 4), the Hon' ble Thakar 
Maban Chand (r. W. No. 7) have admitted 
that they bave no knowledge as to the 
custom in question Babu Raghu Ram 
(P. W. No. 15), Sodhi Hukam Singh (P. W. 
No. 2x)and Karta Ram (P. W. No. 33) 
give only hearsay evidence. Cf the re- 
maining witnesses 18 belong to Jai tribes, 
These are Lilbagh fP. W. No. 1), Moti Ram 
(P. W. No. 2), Pal Singh (P. W. No. 5), 


It is clear that tbe parties to this suit are Bikarman Singh (P. W. No. 6), Ram Singh 
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(P. W.No. 2 à), Mayya Singh (P. W. No. 
8), Dalip Singh (P. W. No. 9), Likar 
Singh (P. W. No. ro), Talip Singh (P. 
W. No.rr), Inder Singh (P. W. No. 12), 
sardar Golab Singh (P. W. No. x4), Sundar 
Singh (P. W. No. 22) Ganga Singh (P. W. 
No.23), Sardar Kishen Singh (P. W. No. 
27) Sardar Basant Singh (P. W. No. 30), 
Sher Singh (P. W. No. 33), Kishen Singh 
(P. W. No. 34), and. Sardar Amar Singh 
(P. W. No. 35). Two of these belong 
to Hoshiarpur District and the remaining 
are Of Lylapur and Jullundur Districts. 
P. W. No. 15 and Pandit Harnam Das 
(P. W. No. 28) are Brahmans. Mian 
Mohan Singh (P. W. No. 29) is & Rajput, 
Chaudhri Jigaria Mal (P. W. No. 18), 
Sodhi Sadhu Singh (P. W. No. 19) and 
Sudhi Balwant Singh (P. W. No. 20) are 
Sodhis. The oral evidence in sucha case 
ordinarily ig notof much importance and 
pitticularly that giVen in this case is 
utterly valueless. 


(c) and (d)—-The decision of the case 
must, therefore, entirely depend on the 
evidence supplied by the instances cited 
in this case. The following nine in- 
stances have been relied upon on behalf 
of the plaintiffs-appellants:— 

(1) Musammat Raj Devi, 
Tilok Singh ; 

(2) Musammat Rup Kaur, widow of 
Didar Singh; 

(3) Musammat Anand Kaur, widow o 
Didar Singh ; 
. (4) Musammat Bopal Kaur, widow of 
Sodhi Har Narain Singh ; 

(5) Musammat Gobind Kaur, wife of 
Gajindar Singh ; 

(6) Musammat Raj Devi, second widow 
. of Gajindar Singh ; 

(7) Musammat Pattap Kaur, widow of 
Birjindar Singh, the mother of the plaintiff, 
Ram Narain Singh ; "P 

These ate the instances in. the family 
of:Surjan Singh. There are two instances 
from Khem Singh’s family :—- 

. (8): Musammat Aki and —Musammai 
Puro, widows of Hira Singh; and 

(9) Musammat — Na ain Kaur and 
 Musammat Tara Devi, widows of Isher 
Singh. ' eas 
. We shall, discuss c^ch 
fatelv.. * d 


widow of 


instance sepa- 
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Instance No. x (The case of Mutsammat 
Raj Devi, widow of Tilok Singh, son of Surt- 
jan Singh)—Tilok Singh died in 1824 Al- 
most all the- witnesses speak atout this 
instance; but they have no persona] know- 
ledge, as some of them were too young 
and others were not'korn at the-time. A 
reference is made tc this instance in the 
judgment of Lieutenant Jobn Fendon, 
Assistant Commissioner ol the Hoshiarpur 
District, at page rr of the paper-rook; Lut 
nothing can be. gathered from the said 
judgment as to the circumstances: under 
which this instance took place. We do 
not know. whether the alleged provision 
was madein her favour in respect of a 
jaziv. Wealso do not know whether Tilok 
Singh was joint or  separote from his 
brothers. The witnesses who have spoken of 
thisinstance, have practically seid nothing 
as to these details. She hss been desetiked 
asthe wife of Tilok Singh by the witncsses. 


.Itis possible that she might have claimed 


maintenance during. her husbard's Ife 
time and some provision might have teen 
made im Ler favour. This instance, there- 
fore, is not satisfactorily established and 
is by no means conclusive. 

Instance No. 2 (The case of Musammat 
Rup Kaur, widow of Didar Singh, son of 


Surjan Singh)—With the exception. of a 


vague.tefetence by Bawa Ram Singh: (P: W. 
No. 36) there 1s practically no evidence as 
to this instarce. The lower Court has 
relied on Exhibit P-104, the statement 
of Musammat Anand Kaur, ə deceased 
petson. This, as we have already held, wes 
inadmissible in evidence. The other. piece 
of evidence relied on by the Court Eelow 
is D-22, which has not. been printed, 
In the judgment; Exhibit P-2, printed 
at page 8 of | the paper book, a 
reference is made to this instance 
in- the summary of the statement made 
by Gurmukh Singh, the agent of the detend- 
ants; but we find from the evidence, 
as we shall presently show, that the two 
widows of Didar Singh) namely, Musammat 
Rup Kaur and Musammat Anand Kaur 
came into possession ‘of his. entire property 
immediately on. his death. The only prop- 
erties which Didar Singh appea s to have 


lett were the village Chek Guru and 70.8 


ghumaos. of other land, and we find that; 
immediately on his death, M'usammat Anand 
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Kaur was-in possession of the former and’ 


Musammai Rup Kaur of the latter. It is 
quite probable that the widows took pos- 
session of the said property immediately cn 
Didar Sing h’s death in enforcement of their 
tight to hold during lifetime. We shall, 
however, deal with this matter more ex- 


plicitly while dealing with the case of. 


Musammat Anand Kaur, 

Instance No. 2 (The case of Musammai 
Anand Kaur, widow oi Didar Singh, son 
of SurjanSingh) —In support of this instance 
both oraland documenta ry evidence has been 
relied upon on behalf of the plaintiffs. As 
tegards the oral evidence, we have already 
stated that itis not of much value. ‘The 
first document relied upon is Exhibit D- 
I9 from which it appears that there was 
a dispute between Musammat Anand Kaur 
and Diwan Singh, brother of her deceased 
husband. Acompromise, printed as Exhibt 
D-19 at page 204 of the paper-book, was 
arrived at under which she had to accept 
a jagir of the value of Rs. 1,425 for her 


maintenance and talub  farmaish of 
Bibii (Musammat Jowala Devi, the 
daughter of Didar Singh). In this 


compromise it is stated that jagir villages 
had been assigned to her and in thé detail 
ate mentioned two villages, Chak Gutu 


and Bhatia Dhaya Adhu Her. In this’ 


comptomise the tollowing significant con- 
dition is laid down:— 


‘Both Musammat Anand Kaur’ and 


Musainmat Jowala Devi shall bind them- 
selves according to the above in the name 
of faith and the sacred book (Guru Sakbi). 
The party going against this (memorandum) 
shall be shamed betote the Satguru and 
the brotherhood and dishonoured in Court; 
If the Sarkar (Anand. Kaurji) raises'a' dis- 
pute ott of greed, she shall be answer- 
able before the brotherhood and in Court. 
Both parties: shall abide by this through- 
out their life,” ` 
This’: document, instead of helping -of 
the plaintiffs’ case, raises a presumption 
that, most probably, Musammat Anand 


Kaur daimed a Hindu widow’s right to- 


the property left by her husband which 
claim was opposed by Liwan Singh. Be- 
ing 2 woman, probably she was coerced: 
and cajoled into entering into compromise. 
As she was alre:dv in possession of Chak 


Guru sbe accepted the position. Thig.by- 
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no means proves that it was a clear case of- 
maintenance. The second document relied 
upon is Exbibit P-2, translated and print- 
ed at page 8of the paper book. This is a 
judgment in a suit in which  Musammai 
Anand Kaur had claimed a share in tke 
offerings made at the Dera of Baba Gutditta 
Sahib situate at Kifatpur, The defendants 
to the suit were Sodhi Brijinder Singh, 
NarindarSinghend Kaka Ji, sensot Tiwan 
Singh Gurmukh Singh, agent of tbe 
derendants, opposed the ciaim on the g rcund 
that among the Sodhisa widow of a Sodhi 
dying without i;sue was entitled to get 
maintenance only. Lieutenant John 
Fendon, Assistant Commissioner ot the Ho- 
sbiarpur District, tramed the following issue 
for decision, viz., whether the widow of a 
Sodhi dying sonless has or has not a right 
in the income accruing from tbe offerings 
oT whether his share goes to his brothers 
orgot, What the Court did to ascertain 
thecustom governing the Sodhis willappear 
fromthefollowing p2ssagein the judgment:-- 

“For purposes of ascertaining the custom 
of the Sodhis one robkar was issued to 
Sodhi Sadhu Singh of Kartarpurin the Dis- 
tr.ct of Jullundur, anotber to Sodhi Partab 
Singh, resident of Jab Karain the District o 
Gurdaspur, and a third to Sodhi Fateh 
Singh, resident of Machhiwara in the District 
of Ludhiana, As requested by the agent 
ot the panos a Tobkar sending for the te- 
cord of the maintenance caseof Musammat 
Raj Kaur, wife of Sodhi Tilok Singh, was 
Sent to Ambala District. On receipt of 
replies from Ludhiana and Jullundur 
Districts it appears that among the Suahis- 
a widow does not get inheritance, but gets 
mainten2nee only. 

Itis this findingin the judgment whicb is 
relied upon by Mr, Ram Chand Mancbanda 
as a judicia] pronouncement in favour of 
the custom alleged by his clients. Now, as 
regards this finding of Lieutenant John 
Fendon the following circumstances may 
be taken into consideration:—- 

In the first place, it does not appear that 
a special family custom such as now alleged 
was set up in that case. The issue clearly 
refers to a general custom among all the 
Sodhis and the judgment also decides that 
among the Sodhisa widow does not get 
inheritance, but gets maintenance only. 
In the second place, it does not appear 
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on what evidence the finding as to the cus- 
tom was arrived at. From the passage 
of the judgment above quoted it appears 
that forthe purposes of ascertaining the 
custom three vobkars were sent to three 


different persons in three different districts. 


What those three persons were required to 
do is not clear from the passage. Whe- 
ther they were called upon to makea local 
investigation Or express their own Opinion 
as to the custom is not made manifest. 
Nor does it appear what procedure was 
adopted to test the accuracy of the replies 
sent by them. If simply letters were 
written to them to which they replied stat- 
ing their opinions, it is dificult to sav that 
such evidence was legally good for the de- 
cision of such an important question. The 
record of the maintenance case of Mitsam- 
mai Raj Kaur was sent for from the 
Ambala District. What that case was 
and what questions were decided in that 
casecannot beascertained. IK Musammat 
Raj Kaur had claimed maintenance from 
her husband ‘Nilok Singh in his lifetime 
and had succeeded in getting maintenance, 
the decision in that case can have no bear- 
ing on the precisecustom alleged inthiscase. 
For these reasons, no reliance can be 
placed on this judgment for the decision 
of the question raised in the present case. 

The third document relied.upon is an 
appellate judgment of Mr. H, Melvili, 
dated the oth June 1860 (Exhibit P-r print- 
ed at page 7 of the paper-book) ina suit 
which was brought by Musanunat Anand 
Kaur against the same defendant, Birj- 
inder Singh, Narinder Singh and Kaka Ji 
claiming one-eighth share in a kavelit. By 
this judgment ber claim. was disallowed. 
he reasons forthe decision ate thus stated 
in the judgment: =- . 

‘he whole issueis whether a widow 
can claim a share of rea 1 property. Didar 
Singh has no male offspring. Defendants 

lead that by the custom of their family 
as of all large jagirdars , widows are only 
entitledto a maintenance, So that the de- 
cision of theaboveisste rests onthe question 
as tothe position of the family and the cus- 


tom prevailing. 


* Now these Sodhts area wealthy family . 


and holding a high positicn among tne 
Sikns. I learn from my own personal 
experience that tne defendants have a 
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dagir xf about Rs. 15,000 per annum from 
thePatiale Chief and they have a pension 
of about Rs. 3,000 per annum from the 
British Government, In position I know 
them tobe equal to many lerge Sikh 
jagiwdars, among whom the invariable cus- 
tomis tc provide heirless widows with house 
rooms and provisions for ther lives, but 
njtning more. And thet this rule should 
obtain here is clear not only frum the 
analogy of postion, but also from the 
folluw:ng precedent :— 

"In 1855 this plaintif sued these defend- 
ants for a portion of the offer.ngs made - 
to the defendants. The investigating 
officer called on several Sodhis of note fur 
an opin ones to ther guts of wymen :n such 
claims « nd the unen:muus award was thet 
plaintiff had no claim whatever to inlent- 
ance according to the custom of the Sodhis, 
Her claim was accord ngly dismssed.”’ 

From theabove tke quotetionitappeeis 
that the decision of the learned Judge wes 
based upon two grounds, namely, (1) tlat 
thefanLly occup:eda high position among 
the Sikhs — a position equal to many 
large Sikh jagidars, and (2) that tLe questu n 
had been decided by Mr. Fendun in his 
judgment of 1855. Frum the history of 
this family given at. page 126 of Volume I 
of ‘ Gr.fün's Book on Chiefs and Famkes 
of Noteinthe Punjab" it appears tLat sub- 
sequently thefamly had ceased to occupy 
the high position which it had occupied 
in 1855 and its position had ceased to be 
‘‘equaltotLat of many large Sikh jagirdrs'’ 
and, as already stated, the judgment in the 
suit of 1855 had no evidential value. 
Therefore, both these grounds upon which 
the judgment of Mr. Melvill was based are 
withyut any force. With the disappear- 
ance oi these grounds the value ot Mr. 
Melvill’s judgment also disappears. For 
the reasons set fourth above, we hold trat 
this judgment also does not establish tne 
special custum alleged by the plaintiffs, 

Instance No. 4 (The case of Musammat 
Gopal Kaur, w.duw of Sodhi Har Narain 
Singh)—On tne death of ner husband, 
Harnarain Singh, his property went to his 
brother, Tika Rem Narain Singh, by right 
of survivorship as the two brothers were ' 


‘joint. The widow, therefore, was admit- 


tedly entitled to maintenence only. This. 


Tom o kar 
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instance is, therefore, wholly irrelevant, 
Infact, inths Curt Mr. Ram Che nd Mar - 
chanda, the leanred Vakilfor the plaintifis, 
has not relied upon it and has not even 
quoted it in his arguments. 

Instance Not 5 de case Of ' Musammat 
Gobind Kaur, wife of Gajindar Singh)— 
Itappears that thisledy sued her husband: 
in his lifetime and succeeded: in getting 
ma ntenonceírom him. Wherher husband 
died her step-son, Gurbachan S ngh, was 
aliveand gavener maintenince,as she corld 
lay cla m t 'the property under thec reum- 
stances. Th’s instance aslo is adm tted 
by Mr. Ram Chand Monchanda to be irre- 
levant. 

' Instance No. 6 (Tne case of Musammat 
Raj Devi,.1I widow of Gajindar Singh and 
the mother of Gurbachaa Singh)—As re- 
gards tnis instance, it is suffic'ent toremark 
that her own son being alive she could 
lay no claim to the property of her husband 
and was given her maintenance by her 
son and also'a share in the pensions. "Tiis 
instance also'is irrelevant, 

Instance No.7 (T.e ewe of Musammat 

Partap Kaur, widow of Birjindar Singh, thé 
mother of the plaintiff Ram Narain S/ngh) 
—Sae had two-sons, Har Nerain S ngh 
and Rem-Nerain Singh , alive, and rightly 
got only ma’ntenance and share in tre pen- 
sion. 'Duis instence is also irrelevant, 
. Instance No. 8 (The case of Musammat 
Akkiand Musammat Puro, widows of Hira 
Singh)—B shan Singa Lad two sons, Niral 
Snghand Hra S ugh. Itis provédthat tle 
two brutaers were’ joint—seethestate- 
ment of Sodai K'shem Singh at page 392, 
1 ne45 , of tae paper-book, whereit is stated 
tnat,— 

' Hira Singh and Nihal S'ngh belonged 
to our famly. Tuey were brothers and 
were joint. Hra Singa left two widows. 
Both oftiemreceived ma ntenance. Tueir 
names were Musammat Puro and Musem- 
"mat Akki. 

It is true that Musammat Bhagwan 
Kaur (D. W. No.1) has stated at page 382 
of the paper-buok that Sodni Hira Singh 

‘arid Sodai Nihal S.ngh were separate, and 
that each of the two w:dows of Hra 
Singi d.d receive Rs. 200 as maintenance; 
büt iet ev.dence must be hearsay and can 
nave no; mich value as her age in 1875, 
wien tie incedent took. place, must have 
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been about IR years. Moreover, she was 
res dng at Mauza Depalpur and not at 
Anandpur. Wlat reliable knowledge 
could she have under the circumstances? 
In order to rely upon this instance the 
plaintiffs ought to have proved by clear 
and cogent evidence that the brothers were 
Separate. In our opinion, therefore, this 
instance also cannot help the plaintifis. 

Instance No. 9 (The case of Musammai 
Narain Kaur and Musammat Tata Devi, 
widowsof Ishar Singh)—Harnam Singh had 
two sons, Ishar Singhand Kishen Singh. 
It is proved that the two brothers were 
joint-—:ee the statement of Harnam Singh 
(P: Wi No. 28) at page 317 of the paper- 
book whereitis stated that, “Sodhi Kishen 
Singh and his brother, Isbar Singh, 
lived jointly with . each” other. On the 
deith of thé last mentioned person his 
widow got maintenance." See also thé 
statement of Mian Mohan S'ngh, safedposh 
(P. W: No. 29) at page 319, line 12, ot the 
paper-book, where he has stated that, — 

“the widows of Sodhi IsharSingh receive 
maintenance. | Sodhi Kishen Singh and 
Isher Singh. were joint." 

In the evidence of Kishen Singh (T. W. 
No. 10) printed atpage39o, line29, of the 
paiper-book, the follówing sbatement is to 
be found:— 

“My real brother, Sodhi Ishar Singh, 
wasjoint with’me. Forthis very reason 
his widows are getting maintenance. I 
myself give them maintenance and they 
live in my own house.” 

To the same effect is the evidence of 
Gokal Singh (D. W. No. 11)—see page 396, 
line 33, of the p:pér-book, It is true that 
Bisant Singh (P. W. No. 30), has stated 
that Sodhi Ishar Singh lived separately 
from his brotber, Sodhi Kislen Singh, 
and thaton the death of Sodhi Ishar Singh 
the whole of the property was taken poss- 
ession of by Sodhi Kishen Singh and the 
widow was given only maintenance, see 
pruge 322, line 30 of the piper-book, but 
this witness admitted that these facts were 
heard by him; that be had no personal know- 
ledge of them, see the same page, line 42. 
The evidence of Basant' Singh béing héarsay 
can have no value. If the plaintiffs wished 
to rely upon tliis instance they ought to 
hive ‘proved by'cogent and clear evidence 


‘that the brothers were separate, The 
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result is tbat this instance also is itrele- 
vant. . 

At the foot of the shajra, Exhibit P-r23, 
a detail ot the various customs governing 
the Sodhis of Anandpurisappended. Item 
No. 5 given therein is thus worded:— 

*(3) According to the established custom 
a widow of a sonless proprietor is entitled 
to miintenance provided she bears good 
character" ` 


A great deal of.reliance was placed upon’ 


the s4ajrain support of the alleged custom 
on behilf of the plaintiffs. Itis very clear 


from this statement that no reference is. 


mide in it to the special family custom 
alleged in.the plaint, nor does, it appear 
whether the same rule is to be applied 
in the case of a widow of a separated son- 
less proprietor also. Moreover , as already 
pointed out in ourjudgment, the pedigree 
table was prepated at-the instance ot the 
plaintiff . Tika Ram Narain Singh and, 
therefore, it cannot bea reliable piece 
of evidence. This is in fact evidence of 
,anattempt to createa custom which never 
existed The onus probandi being on the 
plaintifs and they having failed to establish 
tie lle red custom it is unnecessary to exa- 
mine the instances of custom given in the 
evidence of the defendants, But in order 
tocomplete the whole history of the custom 
prevailing among the Sodhis of Anandpur 
we think ít desirable to stat: theimstance 
establishing the right of widows in the 
Sodhi families to a life estate in accord- 
ance with the rule of Hindu Law . Tkere 
are eight instances mentioned in the judg- 
ment ol the Court below and we shall deal 
with them sefiaiim. -- -c 
Instance No 1. (Thecase of Musimmat 
Beant Kaur, the widow of Brij Ballab Singh) 
—Brij Ballab Singh was a great-grandson 
of Jay Singh, brother of Surjan Singh, both 
of whom were the sons of-Nahar Singh. 
This instance, therefore, i; of some import- 
ance and is supported by the evidence of 
Gopil Singh (D. W.No. rr), see page 396 
of the  paper-Look, where at line 14 is to 
be found the following statement: l 
"^ “Mata Beant Kaur, widow ot 'Sodhi 
Brij Ballab Singh, Mata Sada Kaur, widow 
of Nihal Singh, and Mata. Bhagwan Kaur, 
widow of Raghbir Singh, who are now alive, 
are in. possession. of thé -entire properties 
"eft by their respective husbands. The 


—— 





-— pyne 


INDIANCASES. |... [1923 


+ . 
nn Daha aaa 


e? bet, 


brothers of their husbands were alive at 
the time of their death. "Their husbands 
were sepirate from their brothers." 

To the same effect is the evidence of . 
Sodhi Sadhu Singh (P. W. No. 19) who at 
pige .286 of -the paper-book has: thus 
stated:— ge 

“After. the death of Sodhi Brij Ballab 
Singh, the whole of the property was en- 
tered in tbe name of Musammai Beant 
Kaur ....... Bibi Beant Kauris alive 
and is in possession of the said property 

p till now. Atthe time of the death. cf 
Sodhi Brij Ballab Singh he: (Sodhi Brij - 
Ballab Singh) and Sodhi Parduman Singh, : 
etc., lived separately. from one another. 
Mata Sida Kaur, widow oi Nihal Singb; 
ig in possession of his property. Musammat. 
Bhigwin .Kaur, widow oi. Raghbir, 
Singh, is in possession of the property of 
her husband. Mata Khem Kaur is also- 
in possession of the property of het. 
husband, Mata Sada Kaur took possession 
of the entire property of herhusband." | 
. It is true that this witness, in order to 
help the piaintiffs' case, has tried to modify 
the effect of his evidence by stating that-—* 

"the heirs to the property had to give 
maintenance ` allowance .to. the widow. 
Hence she is in.possession of the entire 
property of herhusband. Sodhi Kishen Singh, 
and Isher Singh were the heirs. They did 
not reise any objection. Hence she 
took possession of the property in lieu oi 
her maintenance.” "" 

In spiteof this rider, it is clear from the 
evidence that the widows mentioned by 
the witness had taken possession of the 
entire propertiesleft by their respecti ge hiis- 
bands, ‘The fact that the brothers or other 
heirs of these husbands did not raise. any 
Objections raises’ a.. strong ` presumption 
‘that they recogniséd the right of the widow 
to take possession of theit husbands’ proper- 
ties in enforcement of their life, interest. 
Balwant Singh (P. W. No. 20) has also 
‘made a similar statement at.page.29o of 
the piper-book. Rim Kishen Singh Bedi 
-of Una (D. W. No, 13) at page 401. has 
made the following statement:— NN 

“I do not know definitely what.the rights 
of succession of a widow are in the Sodhi 


‘family of Anandpur, because that, family 


is différent from ours. Mat: Beant Kaur, 
widow of Sodhi Briy Ballab Singh, is alive. 


atc to 
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Stie is my mothet-in-law. -After the death 


of Sodhi Brij Balab Singh, she succeeded 


.to his property. His collaterals are alive.” 
The evidence of this witness is rather 


important because he deposes to a further | 


fact that Musammat Beant Kaur -gave 
a garden to his wife ‘her daughter) in dowry 
and no objection was taken by any one to 
this alienation. The mutation relating to 
this gift is to be found at page 142 of the 
paper-book. 

Instance No. 2 (The case of Musammat 
Sada Kaur, the widow of Nihal Singh)— 
- Nihal Singh belonged to the Jine of Trsrt 
or Kuraliwali Sarkar, On his death the 
widow took possession of hisentire properly, 
see the evidence of Sadhu Singh (F. W. 
No. 19) pige 286, Balwant Singh (P: W, 
No. 20) at rage 290 Of tne paper-book, 
Gokul Singh (D. W. No. 11) at page 
` 395, line r4, and of Kishen Singh (D. W. 
No. xo) at page 390, jine 20. The evidence 
of thelastnamed witnessisof some import- 
ance because he has stated that the Sodhis 
o: Anandpurfollow Hindu Law. The follow- 
ing quotation from his evidence gives all 
theinstancesof which he had any know- 
ledge :— es 

"In conformity with this very law the 
following widowsiu the family of the 
Sodhisof Anandptrarein possession of their 
respective husband's properties:— 

"*Mata Beant Kaur, Mata Sada Kaur, 
Mata Bhagwan Kaur «end Musanmmat 
Kishen Kaur. ; 

“Of these widows, Mata Beant’ Kaur 
belongs to the family of the. plaintiff, 
Mata Sida Kaur belongs to our family. 
The other widows belong to the other fami- 
lies known as Choewali and Kuraliwati. 
All the above four widows are alive..... 
..Theinstinces cited by me above relate 
to the widows, whose husbands were sepa- 
rate from their brothers." — ERE 


At pager34 is a sale-deed, Exhibit D-r, 
executed by Musammat Sida Kaur in 
favour of Sodhi Kishen Singh in 
which she describes herself to be the owner 
of the property and sellsit to Sodhi Kishen 
Singh, son of Sodhi Hirnam Singh. who 
is daseribed as her near relative and re- 
version iry heir. 'lhisis a most important 
and stronz piece of evidence in support 
of th» defendants’ case. 
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.. Instance No, 3—(The case of Musammat 
Bhagwan Kaur, tre widow of Raghbir Singh) 
—The witnesses above referred to in con- 
nection with the instance relating to Mu- 
samiat Beant Kaut and Musammat 
Sada Kaur have spoken as to this instance 
also. Musammat Bhagwan Kaur was het- 
self examined as a witness in the case. 
Her evidence is to be found at page 381, 
where she states that—- 

“Since after the death of my husband 
I have. been getting: Rs. 200 a yearas 
pension. Moreover, I am in possession of 
his entire property. When he died the 
sons of hiselder brother were also alive. 
When I became a widow they siid tht 
my property might. be placed under the 
management of the Court of Wards, But 
I and my father did not think it 
Proper” | 
. Her husband belongs to the Choewali 
family. At page 378 of the paper-took 
is the evidence of Lala Lachhman Das 
(C.W. No. 9) Sadr Kanungo, who speaks 
to the entriesin the kZewat where Musam- 
mat Bhagwan Kaur is shown to be the pro- 
prietor of one-thrid share in Lipalpur. 
At page 148 her name is entered in the 
hhataunialong with the names of the male 
owners. This is an exceptionally strony 
piece of evidencein support of the defend- 
ants’ case. Thisinsfanceisfullv established 
and no possible exceptioncan be taken 
to it, 

Instances Nos. 4 and 6 (The cases of 
Musammat Uttam Devi, widow of Dewa 
Singh, and Musammat Khem Kaur, widow. 
of Partap Singh)—Sodhi Gokul Singh 
(D. W. No. i1) et page 3096, line 33, 
Sardar Kishen S'ngh at page 390, Ine 
25, and Lala Lachnman Das at page 
378, line 8, of the paper-book, have 
Spoken to these instances. The jamabandi 
at page 148 shows the entries of the names 
of these widows also end their shores in 
the property,—see also the evidence of 
Sadhu Singh at page 287, line 6, asto Mu- 
Sammat Khem Kaur. 'Pnese instences are 
also established beyond all reesonable 
doubt. : 4 

Instance No. 5 (The case of Musammat 
Jai Kaur, widow of Jiwan Sing )—Tnere 
is no revenue entry about tnis case, but 
Mata Bnegwan Kaur (D. W. No..x).and 
Nipal Singh, agent: for the defendant, ave 
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spoken asto this instance. Mata Bhagwan 
Kaur, at page 381, Tne 21 of the paper- 
bock, stated that Sudhi jiwan Singh was 
a real brother of her father-in-law. his 
widow Mata jai Kaur succeeded to his” 
property; and: Nikal Singh in lis supple- 
mentary statement ot page 418, 1 nes 27 to 


38 of the paper-book, has made tte follow- 


ing statement: 

‘The Sodhis of Anandpur and otLler 
districts genere Iy. follow‘the - same custom 
with regard to succession, Among the 
Sodhis of ‘Anandpur tne following -w.dows 
remained in possession of their respective 
husbe nd's properties :— ; 

i‘ Mata Beant Kaur, Mata Bl.a gwe n Keur; 
Mata Sada Kaur, Mata Khem Kaur, w dw 
of Dewe Singh; Musammat K-slen Kaur 

widsw of  Feujder Sngh; Musammat 
" Anend Kaur, w.duw of C: arat S ngu; Mus- 
ammat jai-Kaur, wdow of Jiwan Singl; 
Musammat B’sren Kaur, widow cf Inder 
Singh; Musammat C_and Keur, widuw of 
Saer S ngh; Musammat C. and Rew, w duw 

f Baarptir Singh and“ Musammat Wel, 
Baghwali. 

ne cullaterais'of the Lusbands of tl ese 
w.dows werealve." 

Tus, though there is no mutation entry 
produced, this instance is suffic ently well 
establ.sied by the evidence cof tiese two 
w.tnesses. 

Instance No. 8 (The case of Musammat 
Mehtab Kaur, w-dow of Jassa S.ngh)—As to 
tuus instance. see the ev.dence of Musam- 
mat B-agwan Kaur, page 381, l ne 23, of 
‘Gukul S.nga (D. W. No. 11), - page 396, 
Ine 32, and of Ks.en Singh (D. W. 
No. Io) page 390, Ine 25. Tus 
last witness states tat Musammat 
Meitab Kaur and AMusemmai Utt.m 
Devi are dead. But they rema ned n pos- 
session of ti eir respective husbands’ prop- 
erties for ther lifetime. Tue instances 
cited by him above relate to the w duws 
whose husbands were separate frum tier 
brothers. h.s real bryter, Sodhi Isler 
Singh, was joint with him, Fur this 
very reason his w:duws are gett ng ma.n- 
tenance. Hehimself gives them mainten- 
ance and they live in his own house. ‘This 
evidence is important, as it clearly shows 
the distinction between tke cases of Lus- 
hands who wereseparatefrom their brothers 
and of those who were joint. 


Instance No. 7 (The case of Musammat 
Natain Devi, widow of Suraj Singh)-—Tüis | 
instance belongs to the Bedifanuly of Una ` 


.of the same district and is not relevant, . 


but we cite it simply to show that in an 
influential Ped? family also a widow kas 
succeeded as her tc her husband. Tre 
jamabandi printed at pages 152 and 271 
of the paper-book relate to this instance _ 
and go to show that Musammat Narain. 
Devi's name is entered therein along with’: 
male owners. "TP 

Toere are certain instances among the 
Sodhis of other districts which go to show 
that the w.duws naves right to succeed | 
to their” husbands on ther life interest, 
At page 180-191 is printed a judgment 
of a case of Sodhis of the Fer.zepore D.strict 
in waicn it was held that the plaintiff up- 
on waom the onus rested had failed tu prove 
a special custem wnereby among Jagirdar 
Kaatri Soduis ot Feru.epure District a widow 
of a deceased prupr.etur was entitled merely 
to maintenance and nut to a lile-estate 
in the landed property of her deceased 
husband, Tus judgment was. up.eld in. 
appeal by tue Punjab Cuief Court and is: 
reported as Hukam Singh v. Bhagwan’ 

gvi (7}. In tne instances cited on be-. 
„ualt ot tae defendants tuere were some 
jagirdars also. Tuerefore, the fact tuat tze. 
plaintüfs' kinsmen were jagirdars lends ` 
nu suppurt to hs contention tLat among. 
iigirduYs a diferent custum prevails,” 

Tie result of our .nvest:gationis, that thé 
pla. nt.its save failed ty este blis, tie special 
family custum set ap by them and tLeir 
su t has beenr g..tly d smissed by tie Corrt . 
bel,w. Weacc.rdingly d.sm.ss t, e appeal . 
w th custs. 


ZE. Appeal dismissed, 
(1) 4 Ind. Cas. 642; 133 P. R; 1908; g P. Ly. R, 
1909; 174 P. W, B oos. dd - 
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MANIRAM PEERCHAND MARWADIU, VITHU RAMJI PATRI, PANDE, 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 398 OF 1922. 
January r9, 1923. 

Present: —Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
MANIRAM PEERCHAND MARWADI 
.AND ANOTHER—PEAUNTIFFS—AÀ PPELLANTS 

AN UCYSUS 
VITHU RAMJI PATEL PANDE— 
DEFENDANDT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 41— 
Execution of decree—Decree transferred-—Certificate 
of execution, form of—Small Cause decvee executed 
on ihe regular side—Procedure. 


No particular method is prescribed by the Civil - 


. Procedure “Code for certifying the fact of execu- 
tion of a decree under section 41 of that Code. 
All that that section means is; that a Court to 
which a decreeissent forexecution shouldinform 
the Court which passed the decree what has hap- 
pened in execution, 

The provisions of section 4r of the Civil Pro- 
cedure Code cannot be applied where a Subordi- 
- nate Judge is invested with Small Cause Court 
powers, andin the exercise of thelatter jurisdiction 
- makes a decree: and that dectee comes before 
. him for execution in the exercise of his ordinary 
jurisdiction. , In such a case all that is necessary 
is, that there should be sufficient compliance with 
what the section really requires, and that one side 
. of the Court should be made aware of that which 
' has been done upon the other, for instance, by 
entry of the result in the register of the side 
which passed the decree. 


Second appeal against the decision 

- of the First Class Subordinate Judge ‘at 
Nasik in Appeal No. 70 of 1921, 

' Mr, D. R. Patwardhan, for the Appellant. 


JUDGMENT. 

Maclecd, C. J.—The decree in this case 
is a small cause decree and is ordinarily 
executable by that Court, In 1917 it was 
souzht to be exectited against the immove- 
"able property of the defendants and so the 
darkhast was entered as a regular dar- 
Rkhast on the ordinary side of the Court, 
‘There might be a certain amount of con- 
fusion as the same Subordinate Judge was 
invested with Small Cause Court powers. 
But it was only as a Subordinate Judge and 
not asa Small Cause Court Judge that he 
could exectite the decree against immove- 
able property. The decree was transferred 
from one Court to the other.: After the 
sie was held by the Collector and then 
amount realised was paid to the decree- 
hoiders, the darkhast was struck off, copy 
of the decree was taken back by the deeree- 


holders and the result of the execution 


proceedings was entered in the Small Cause 


Suit Register. When the plaintiff soucht 
again to execute the decree by the darkhast 


‘now before us, the Subordinate Judge held 
. that the decree bad been adjusted. The 
_ plaintiff was absent, and had chosen to 


remain absent even although time hed 
been allowed tohim. I should have thous ht 
that wes only necessary then to dismiss the 
darkhast. But it was liso held that the 


-decretal debt had been satisfied by adjust- 


ment, 

In appeal the first question was, 
whether the appeal w:.s con:petent, as there 
Was no appeal against the order of the 
Small Cause Court Judge. It was arpued 
that the decree was still with the Sukordi- 
nate Judge because the Subordinate Judge 
had not certified to the Small Cause Court 
Judge the fact of the previous execution, 

ection 4r of the Civil Procedure Code 
merely directs that the Court to which a 
decree is sent for execution shell certify 
to the Court which passed it, the fact if 
such execution, or whera theformer Court 
fails to execute the same, the circumstances 
attending the failure. No particular 
method isprescribed forcertifying thefact 
of execution and all that that section means 
is, that the Court to which the decree is 
sent for execution should inform the 
Court which passed the decree what has 
happened in execution and, as we find 


: that the result of the execution prceceed- 


ings was entered in the Small Cause Suits 
Register, I think the requirements of 
section 41 have clearly bee: satisficd and 
the decree must te taken to have been re- 
turred to the Small Cause Court Judge. 
There is no appeal, therefore, against this 
decision dismissing the darkhast. This 
appeal will, therefore, be dismissed. 
Crump, J.—AsI understand this matter, 
weareasked to hold that where the Sukordi- 
nate Judge is invested with Small Cause 
Court powers &nd where, in the exercise 
of the latter jurisdiction, he makesa decree 
and that decree comes befote him for exe- 
cution in the. exercise of his ordinary juris- 
diction, then section 41 of the Coce of Civil 
Procedure comes into play «nd he is bound 
to certify as Subordinate Judge to himself 
as a Small Cause Court Judge the fact oi 
such execution, or where there is a failure 
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to execute the decree the circumstances 
attending’ such failure. It is quite clear 
that in stich a caseitis impossible to apply 
section 4r strictly because that section 

clearly. had in contemplation different 

: Courts, and not dierent branches of one 
Court presided over by the same individual. 

- All that is necessa ty is, that there should be 
sufficient compliance with what the section 
really requires and that is that one side 
of the Court should be made aware of 

that which hasbeen done upon the other, 

and itis perfectly clearin the present case 

“that that was done by the entry which 

. was madein the Small Cause Suit Register. 


It seems to me, therefore, that the point’ 


which has been made before us possesses 


. po substance, and that the decisions which - 


have been cited ate not really applicable 
‘to the peculiar facts of this case. 


. therefore, that the, appeal should he 
dismissed. < 
Z.K. 


Appeal dismissed. 
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LAHORE HIGH COURT, 
‘LETTERS PATENT APPEAL No. 182 oF 1022. 
Match 31, 1922. 

Present :-—oir Shadi Tal, Kr., Chief Justice, 
and Mr. Justice Le Rossignol. 
ATMA RAM-—PLAINTIFF—A PPELLANT 


^ ' YEYSUS 
NANAK SARAN DAS-—DEFENDANT— 
RESPONDENT. 


Specific Relief Act | I of 1877), s. 55— Injunction 
— Easement, obstruction of. 

- Under an ancient agreement -a space of three 
feet in width wasleft vacant between plaintiff's 
"house and defendant's premises. The deferdant 
built up a wall against the plaintiff's wall and 
completely obstructed the holes through which 
the plaintiff used to discharge the water of his 
house on to the vacant spacet 


^ Held, (x) that the injury to the plaintiff was of - 


aserious character, and that neitber damages 
nor re-atrangement of his property would afford 
the plaintiff adequate relief; 

(2) that the plaintiff must, therefore, be gaiid 
a permanent injunction directing the defendant 


to open all the holes in e pide. wall which 


'"Be-had obstructed t -° 
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Iagree, 


u " [1028 
in Civil 
2781 of 1921, dated the 20th 


PM from a dectee TP d 
Appeal No.- 
June 1922. 

Mrt.. Shamatr Chand, for the Appellant, 

Dt. Gokal Chand Narang, for the Re- 
spondent, 

JUDGMENT.—The Courts below have 
found that, in accordance with an ancient 
agteement, a space of three feet in width 
was left between the plaintiff's . house and 
"the defendant's premises, and that, the 


‘defendant had recently built up a wall 


against the south wall of the plaintiff's 
house by which he has completely obstruct- 
ed the plaintif's four moris on each of his 
three- stories. There can be no doubt that 
the pl2intit; warned the defendant to desist 
from constructing the building, but that the 
latter took no notice of the watning and 
built up the wall, and completed the tuild- - 
ing pfeventing the plaintiff from discherg- 
ing his water on to the vacant space. We 
consider that the injuty to the plaintiff 
is of a serious chafacter, and that neither 
damages nor te-arrangement of his property 
would afford any adequate relief, 
. The defendant's building is described as 
a dharamsala, but it appears to be an 
ofdinary batthak, It may be that he has 
placed therea sacted book in orderto attract 
the sympathy of the Court, but that cir- 
cusmstance cannot furnish any adequate 
gtound for depriving the plaintiff of his 
undoubted right to discharge his water 
without any obstruction by the defendant, 
We do not, however, think that the whole 
of the building should be demolished, but 
we consider that the Dist ict Judge was 
tight in directing the defendant to open 
all the moris on the plaintiff's three sto ties. 
Accordingly, we accept the appeal and, 
setting aside the judgment of the learned 


. Judge in Chambers, restore the decree of 


the District Judge ‘with costs throughout, 
The cross-obiections are dismissed. 


Z. K. Appesi allowed, 
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` SHRINIWAS SARJERAO SHOLAPURE AR V. NARAYANRAO NAVLOJIRAO NIMBALKAR: 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAI, No. 48 OF 1920. 
"n November 20, 1922. ' 

. Present:—Sir Norman Macleod, Kr., Chief 
- * "justice, and Mr, Justice Crump. 
SHRINIWAS SARJERAO SHOLAPUR- 
KAR—DEFENDANT-—APPELLANT 
Versus 
NARAYANRAO  NAVLOJIRAO NIM- 
/. BALKAR AND ANOTHER—PLAINTIFIS 
— RESPONDENTS. i 

Fraud—Decree, suit to set aside—Suppression 
of evidence, effect of. 

A decree cannot be set aside on the ground 
of fraud on proof of the fact thatin the previous 
suit the opposite party produced wrong evidence 
insupport of their case and thatif the right evi- 
dence had been produced the plaintiff would have 
succeeded in that suit. [p. 552, col. 2.] . 
' Letters Patent Appeal against the deci- 

sion of the Eigh Court in No. 250 of 1920, 
preferred against . the decision of the 
First ClassSub-Judge, Belgaum, in Appeal 
No..143 of 1918. i 

Messrs, Bahadurji and Nilkani Atmaram, 
for the. d An os 

Mr. R.A. Jahagirdar, ior Respondent 
No. I. 


JUDGMENT.—‘The plaintiff filed this suit 
asking fora declaration that the decree pass- 
ed by the Trial Court in Suit No. 270 of 
1908, and confirmed by the District Court 
in Appeal No, 179 of 1910, was null and void 
asit had been obtained as a result of fraud. 
The Trial Court dismissed the suit. The 
lower Appellate Court allowed the appeal 
and passed a decree for the plaintiff. The 
-appeal in this Court was summarily dis- 
missed but was admitted underthe Letters 
: -Pat.nt and we have now heard the argu- 
ments. The facts would appear at first: 
: sight somewhat complicated, but for the 
purposes of ourjudgment they can be set 
-out very shortly. One Balvantrao died 
mauy years agoleaving & widow Gopike- 
bai.: She alienated various portions of 
her husband's property. ‘Then she adopted 
of purported to adopt one Venkatesh. 
Gopikabai and Venkatesh both died in 
1991. Venkatesh died leaving a son called 
Balvant. Therea ter Shriniwas, the re- 
versionary heir of the husband of Gopika- 
bai, brought a numberof suits against her 
alienees alleging that the adoption of Ven- 
katesh was invalid and, therefore, he was 
entitled to succeed as reversioner, Shriri- 


was succeeded in a number of ;uits, but 
in one suit, which wentto the High Court 
it washeld that the adoption wasvalid. At 
that time Suit No. 270 of 1958, which had 
been filed by Shriniwas, in which the pre 

sent plaintiff was the second defendant 
had been allowed in both the lower Courts, 
and an appeal had been filed to the High 
Court, When the decision of the High 
Court in the other suit, that the adoption 
was good, became known to the present 
plaintift he withdrew his appeal in tbe High 
Court for and applied to the District 
Court for review. That failed. Then 
he filed this suit to setaside the decree on 
the ground of fraud. We find it ex- 
tremely difficult to extract {frem the plaint 
what was the fraud alleged, butat page 17 
of the paper-book, itis very well summed 
up by the learned Judge at line 51: 
"Shortly put, the fraud consists of the facts 
that defendant No. I won over, by promises 
or bribes, Balaji Ramchandra, the guardian 
of Balvant, and made him suppress the evi- 
dence as to the fectum and validity 
of the adoption of Balvant's father, the 
evidence being in his possession, and it 
being his duty to produce it before the 
Court, and also made him depose that the 
adopted son was an orphan at the date of 
the adoption and thus got a fraudulent 
decree first in Belgaum, Suit No. 213 of 
1906, declaring his right to succeed to the 
property of Balvant as a reversioner as 
against ‘the son of the adopted son, and 
that, on the strength of that decree, 
he established his right asa reverSioner 
in the Suit No. 2700f 1908 also." Aiter 
giving full consideration to the quest’on 
of fraud the learned judge came to the 
conclusion that, even ifthe plaintiff proved 
all he set out to prove, it did not amount 
to fraud which would entitle the Court to 
set aside the decree which was passed in 


Suit No. 270 of 1908. 


In appesi the learned Judge seid: "If 
we restrict outselves to the case alone 
{rom beginning to end, it is not possible 
to infer fraud or ascribe fraud, because 
the Court has to decide a case on its own 
merits. The Court has to preserve stare qe- 
cisis; The aggrieved party must set iight 
matters according to law. If it does not 
then what a Court decides (since ‘the Court 
has to decide rightly or wrongly) stands 


. to interfere.’ 
, perfectly correct. 
. sider the question. whether there had been 
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good,for ever. All these facts aie vis.ble 


in the case. Therefore, it 
"Then he went on to con- 


collus on. between Shin was and Balvant. 


, Heinf erred from the results. oí the arbitra- 


. tion which took place between Shr m was 


" ^ 
-— 


and Balvant after the High’ Court decisi on 
that there wasa conspiracy in fact between 


Shriniwas and Balvant.to,defeat the rights.. 
. of the alienees by suppressing the evidence 
which would prove the adoption of, Ven- 


katesh, with the intention, after the adop- 


tion had been declared invalid, to divide. 
. properties 


recovered from .the alienees, 
Allthat may very well have been the case. 
But it is quite possible: on the. other. hand, 


that as a result ;of the high Court dec sion, - 
. whch went agairist the dec son of the lower 


Courts, both in that case and in the other 


suits, Shriniwas and- Balvant thought 


dbi better to.settle the matter . by dividing 


the properties between them without, go- 


.to a higher Court. It seems. to us ` 
dificult . for the Court to necessar ly .: nier 


from that arbitration that,.as a matter of 
fact, there was .collusion between Shrin- 
was and Balvant in the. prev ous suits. 
But even supposing that Shriniwas hed 


induced -Balvant to suppress evidence re-. 


garding .the adoption or to give evidence 


„in his favour on the question whether Ven- 


.katesh wasan orphan.or not when he was 


adopted, that would not amount. to fraud , 


which would justify the Court in setting 


. aside: the decree in Sut No. 270 of 1908. 


„The plaintiff's remedy was, if he was disse tis- 


fied with the decree. in the. Court below, 


.toappealto the High Court and it wos cer- 


tainly unfortunate that, instead of prosecutf 


„ing his.appeal, he. endeavoured to get the - 
lower Appellate Court.to review its previous 


‘decision. But itis quite possible, that the 
decision of the High Court, if the question of 
adoption had been considered in another 
suit by other Judges, might not heve been 
followed, and it is still imposs‘ble for.us,to 
say whether asa matter of fact the adoption 


of Venkatesh is valid. Therefore, though . 


. we would be bound by the decision of the 
High Court that in.that particular case 


the adoption was. proved, still it would be .. 
open. to other parties inany other caseto . 


preve on the evidence led in that case that 


is not .easy 
' So far the learned Judge was 


‘native could not be 


must be allowed and. the. 


the adoption was not valid, as the. matter 
would not be res judicata. However, at 
the most all that ihe present pla.nt. ficen 
suggest. :s tha’, Balwent “wes :nduced by 


Shr.mwas :0 be extremely negligent ^n sup- . 


port.ng . the. defence ihet.ihe alienet ons 
were good aga nst the pla nt fi. The a lien- 


.ees, on the othe: hand, had teken atile 


froin a w.dow.and.:t. was.for them to sup- 
portthe'rtitleby showing that the aren- 
ation by the .widow would last te- 
yond her Lfetze c. in the. alter- 
deieated by the 
reversioners' whose claim as such could 
not arise owing to Balvant’s adoption, a rd 


it would be going against established prn- 


ciples to accede to' the respondent’s argu- 
ment that the Court would be justified 
"n re-open'ng the proceed‘ngs on the Suge ee 
tions wh'ch have been made: n this cese thet 

there was ‘collusion : between Shrin‘was 
and Balvant. We doubt whether we are 
justified ;n'holding that there was such 
collus‘on. ‘The Trial Court wes not sat s- 
fied and it seems to. us that the ‘Apfellete 
Judge pleced far too nuch rel ncc onthe 
arbitration proceedings as, leading to em 
irresistible inference ;ihat ihev. were the 
last stage of theírand which had beencarti- 
ed on ior some years Letween Shrmwes 
and Balvant. Even putting the plartifi's 


.caseatifsvery highest, hé may have, shown 


that the wrong evidence was given `» that 
suit and that if the right evidence had been 
given he would have succeeded. „Eut. on 
case has been cited tots where it has been 
held thatit could be a sufficent ground for 
sett'ng as'de the decision of a Court on ihe 


. ground of fraud. 


We think, therefore, thet the appeal 
,dec's.on oi the 
Trial Court restored with costs throtighout. 


Lf =. 
5 ^ 


Appeal allowed. 
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. SECOND CiviL APPEAL NO. 1324.0F 1979. 


bad 


March 19, 1923. 
. Present ;—Mr. Justice Moti Sagar, 
THE Firm JOWALA DAS-PARMA 
NUND-—-PLAINTIFES—AÀ PPLELLANTS 
E EF SUS 
. UTTAM CHAND AND OTHERS— 
, DEFENDANTS— RESPONDENTS, 


Evidence Act (I of 1872), 8s 109, 114—Partner- 
ship—Diss olution— Burden 


` cond—— Finding of fact—Misreading o evidence. 
Defendants were sought to be made liable on a 


_. transaction entered into by one of them on the 


allegation that they constituted a partnership 
and that the transaction was entered into on be- 
half of the partnership. Defendants admitted 


. the -existence-of a partnership nine years. before 


“the date ofthe transactionin dispute but alleged 
‘that it was’ dissolved in that very year. They 


“ produced no evidence in support of this assertion 


© 


and failed to produce their account books:: 
; Held, that “the presumption arising from the 
withholding of their account-books by the 

' defendants was that the cntries therein relating 
to partnership transactions were contrary to the 
plea of dissolution. [p.553 col.2.] 

: . Where a partnership is found to have been in 
existence up to within afew months of a 
transaction entered into by one of the partners, 
the burden of proving thatit had been dis-olved 
before the transaction took place lies on the per- 

"sons who'seek to escape liability under the trans- 

.action as partner. [p.554; col. 2.} 


Á finding offact arrived at by misreading of 


' theeyidence and misapplication of the law is 


liable to be interfered with in second appeal. 


' fp. 555, col. 1.4] 


1 


2 


+ 
» 


_ to fecover Rs. 2 38-7-9 on account of, 


Second appeal from a decree ot the 
District Judge, Lyallpur, dated the 6th 
“March 1919. | 

"Bakhshi Tek Chand and Lala Har Gopal, 
for the Appellants. 

Pandit Sheo Narain, R. B., and Mr, 
Bishen Narain, for the Respondents. 


. SUDGMENT.—The  plaintifs-appelle nts 
sued (1i) Uttam Chand (or Uttam Mal or 
. Uttam), (2) his son Remal Chand for Reme] 
. Das) and (3) Jumma Ram (or Jumm:) 


the price of certain quantities of gur and 


- sugar sold to One of them, £.e, Jumma. 


that. capacity. 


. 


Y 


"They asserted that ajl the three defendants 
were equally responsible because Jumma 
. Ram was the gumashia and partner of the 
other two and made the transaction in 
Jumma Ram did nv 
appearat all in Court, and allowed the suit 
to be decteed ex parie as against bim. Uttam 


INDIAN CASES: 
FIRM JOWALA DAS-PARMA NUND V. UTTAM CHAND. ` : 
Chand and his son denied their liability 


of proc{— Acccunt- ` 
books, withholding of— Presumpltion-— Appeal, ses - 


; 553 


g ©f t 4 *¢ t7 ra h a & + 
„~ 


stating that, thensh Jonma Rim wis 


. their partner in Sambat 1964, tbe part: er- 


ship had ended in that very vear, c1 d that 
he was not their partner when he purchased 
ur and suvarirom the p'einti£s or tke ath 
ar Sambat 1973 (13th Jure 1916). The 


learned Sutordinate Judge who tried the 


suit overruled this plea. erd, arrivirs ct tke 
conclusion thet ibe elle;cd disseluticn of 
partnersh'p has not Leen proved, be dectced 
the plaintifts’ snit against Uttem Chard 
and his son also, On epper] the Jearred 
District Judge came to a contrary cercly 
sien ond reversed the judsmert ene decre 
of the F'rst Court. The plcirtit.s heve 
come to this Court in secerd <ppecl, frd 
the only question for determirctior tefore 
usis whether Jur ma Rin wes or wes rot 
a pertner of Uttem Cherd‘erd Revel 
Chand in Sambat 1973. Weare of cy/picn 
that the evidence on the record stro: siy 
indicates that he wes, ire thet the 
respondents on whem tke orus of provirg 
dissolution of partuersh’p lay have failed 
to discharre it l | 
To becin with, there is the e dmissior of 
Uttam Cbend and Remal Chend thet 
Jumma Rom wastheirgumashta and patty er 
in Sambat 1964, and theng h they stated 
that this partnership ended in that, very 
year they failed to produeeany evidence in 
support of their.assettion. The best preot 
of this alleged -dissolution of partnership 
“was to be looked for in their own acccunt- 
books, but they did not produce the seme 
and, therefore, the presumption thet arises 
irresistibly from this withholdire of tkcir 
account-books is thet the entries thercin 
relating to partnership transectiors cre 
contrary to this. plea of dissolution. 
Secondly, there is conclusive eviderce cn 
the record to show that Jumma Rem 
cattied On business from Sambat 1969 to 
Sambat 1973 under the name and style of 
Uttam Chand-Jumma Ram or Jumma 
. Ram-Uttam Chand or Jumma Ram-Renial 
Chand. In Sambat 1970 he purchased gur 
from a firm which eventually sued him and 


. Remal Chand both to recover the price 


thereof and obtained « decree. This decree 
wis sitisfied by Jumma Ram and Remaj 
Chand half and half, and Remal Chand 
-paid his half of the. decretal amount. ont 
of the sale-proceeds of wheat which belonged 
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to him and his father jointly. Sidhu 
Ram (P. W. No. 1) deposed that he had 
^ had accounts with Uttam Chand-Junme 
Ram from Chet Sambat 1970 to Baisakh 
Sambat 1972 and that Jumma used to 
make transactions on behali of his firm. 
Radhu Ram (P.W. No. 2) deposed that he 
had had dealings with the firm ‘ Remal- 
Jumma ' from Chet Sambat 1972 to Baisakh 
Sambat 1973 and that Remal told bim that 
Jumma was his gumashta. The third wit- 
ness Magha r Mal had dealings with ‘ Reral- 
Jumma’ from Sambat 1969 to Sambat 
1972, and Jumma told him that Uttam 
and Remal were his capitalists. Thefourth 
witness on this point was Mori Ram, whose 
account with “ Remaf-Jumma ' lasted frem 
Poh Sambat 1970 to Magh Sambat 197:, 
and it was Remal himself who struck the 
last balance of thisaccotintfor Rs. 505-15-6 
in the bahi of this witness. . Fach of these 
‘witnesses filed a copy of higaccount with the 
defendant. Uttam, defendant, himself when 
examined by the plaintiffs as their witress 
made the following admissions :— 
" Jumma became a gumashta in Sawan 
Sambat 1964. He was a working partner, 
: I wasthe capitalist 
to know about Remaland Jumma's part- 
nership after the Bojra transacticn (i.e. tke 
transaction in question), I and Remal have 
` joint Sahukari (money lending business). He 
is joint with me, but he had made transec- 
tionsin partnership with Jum moe, end I bed 
no concern with those transactions * * 
* + * k Jumma borrowed — morey 
from me in Sambat 1968 * * * "ond 
again from Sambal 1969 to Sambat 1072. 
I have a Sur and Khata kept regularly.” 
All this evidence strongly Jesds to ike 
conclusion that Jumma Ram carried cn 
businessasa gumashta of Uttam and Rerral, 
but the learned District Judge proceeded 
‘on the assumption. that there wes ab- 
solutely no evidence on the record to 
show that since Sambat 1964 Jumma had 
any concern with the firm of Uttam Chard” 
and, further, that “Jumma joined with 
Remal as partner on two occasions only 
and ceased to be his partrer after thet.” 
As there was no evidence to show that 
Jumma became a partner of Remal for two 
transactions only this inference was quite 
untenable: 
Another fact which carried weight with 


» x * *? * Icame: 


the learned District Judge was that Jumma 
had a business of his own, apart from the 
partnership concern, and that the plaintiffs 
as well as others had dealings with him in 
his personal capacity also; but Jumma 
made this transaction explicitly on tehalf 
of his firm, as the writing or acknowledg- 
ment that he gave for the goods purchased 
from the plaintiffs was sipned by him on 
behalf cf Uttam Chand-Reral Chand; 
This 3s conclusive proof of the fact that the 
plaintiffs made the transecticn with him 
in his capacity of agent and partner of 
Uttam and Remal and it was for this reason 
that in their own books also the plaintiffs 
entered the transection in the name of 
Uttam Chand-Remal Chand. Seemingly, the 
attention of the leatned District Judge 
was not invited to this aknowledgment, 
because the following cceurs in his judg- 
ment :— 

“ Plaintiffs’ conduct in this connect ion 
is highly suspicious and shows that the 
transaction was enteted in the defendants’ 
name not because they were freally res- 
ponsible for it but because they expected 
s tly realization of the price of goods from 
them.” 


Thirdly, itis not denied that Uttam and 
his son constituted a joint Hindu family 
and are joint in property and business 


. up fo this date, It hesalready teen stated 


that to discharge a decretal dett Rerral 
sold some wheat of which ke and Tisfatker 
were joint owners There is nothirg to 
indicate that the son was working as a 
partner of Jumma for his own purposes 
exclusively, and not cn behalf ot his joint 
family, or family firm, This teing so, 
the joint family is responsitle for the liati- 
lities incurred by him. The fect that 
Remal and Jumma purchased gurin Same 
bat 1970 indicates that they traded in gir, 
and, therefore, it follows thet Jumma pur- 
chased gur from the plaintiffs in Eames 
bat 1073 in the ordinary ccurse ci the 
business of his firm. As the evidence al- 
teady referred to shows that Jumrra. kad 
been acting as a gumashta cf Uttam and 
Remal up to Batsakh Sambat 1973 the 
onus of proving that the partnership bad’ 
ended before the 4th Har Sambat 1973, on 
which date Jumma purchased gur and 
suparfrom plaintiffs, lay cn the defendants 
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(vide section 109 ot the Evidence Act), 
but they failed to discharge it. 

. Counsel for the respondents argued that 
as the finding of the lower Appellate Court 
that Jumma was not a partner of Uttem 
and Remal, wasone of fact, it could not 
be interfered with in second appeal. 

Butas thatCourt misread the evidence 
and misapplied the law in arriving at that 
finding it could be interfered with by this 
Court, The learned Counsel further con- 
tended that, according to Uttam’s statement 
recorded before the settlement of issues, one 
Shaman also was his gumashia along with 
Jumma and that, therefore, Shaman wasa 
necessary party to the suit. But, besides 
his statement, there is nothing on the re- 
cord to show that Shaman was a partner 
ot gumashia of defendants.. Even Uttem 
did not referto him wher exanined as a 
witness. 

For the reasons given alove, we accept 
the appeal and, reversirg the judgement 
and decree of the lower Appellate Cort, 
restore that of the First Court. Defendants 
shall pay plaintiffs’ costs throughout. 

Z. K, Appeal allowed. 


BOMBAY HIGH COURT. 

CIVIL APPLICATION NO, 257 OF 1022. 
January ro, 1923. 
Preseni:—Sir Norman Mecleod, KT., 
Chief Justice and Mr. Justice Crump, 
PARBHUBHAI MORAR— PLAINTIFF 
— ÁPPLICANT 
Versus 
BAILALITA AND OTHERS—DEFENDANTS— 

; OPPONENTS, 

Minor—Contract by guardian—Minor, whether 
bound. 

A minor cannot be bound personally by con- 
tracts entered into bya guardian which does not 
purport to charge his estate. fp. 555, col. 2.] 

Maharana Shri Ranmalsingji v. Vadilal Vakhat- 
chand, 20 B. 61; 10 Ind. Dec. (N.S.) 599, followed. 

Application praying fer the reversal of 
the decree passed by tle First Class, 
Subordinate Judge at Suret, in Small 
Cause Spit No, 374 of 1922. 
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Mr. D. B. G. S. Rao, for the Ap- 
plicant. 

Mr. H. V. Divatla, for Opponent No. I. 

Mr. M. B. Dave, for Opponents Nos. 
2 and 3. 

JUDGMENT.—'Te plaintiff brought this 
suit 2gainst three defendants to recover 
Rs. 950 being tkeatnot nt of principal due on 
a promissory-note dated the 30th November 
1921. Admittedly, defendants Nos. 2 and 3 
are minors and did mot, and could not, 
make themselvesliable on the promissory- 
note, although as a matter of fact the 
2nd celendant signed for his sister. The 
promissoty-note recites that the minor's 
father Keskavram Parbhuram had taken 
Rs. 200 and ther mother had taken 
Rs. 3co toinstitnte a suit ina Court, At 
the date of the note Rs. 627$ were due 
on tkoseloans. On tle day of the note 
Bai Lalita had taken Rs. 300 to engage 
another Pfeader. The promissory-note was 
signed for the total Rs. 9271. Then 
follow the words: "I had to take these 
rupees because I corduct a suit in the 
Court as the guardian of minors named 
Thakordas and Shankarlal, and I shall 
pay you the rupees of this promissory- 
note with interest at one per cent. per 
mensem whenever you will demand the 
same.” 

The suit was decreed against the rst de- 
fendant, but dismissed against defendants 
Nos. 2 and 3. A very large number of cases 
were cited, ard we have been referred to 
various decisions here, but the first point 
to note is that Lalita was not the natural 
guardien of the minors. She was only 
the next friend to conduct the suit op 
behalf of the minots, and, even assuming 
that she was a de facto guardian, she does 
not purport in the document to bind the 
minors, They cannot, therefore, be per- 
sonally responsible on the note, nor could 
Lalita as the next friend or as sister 
of the miiors make a cortract with the 
plaintiff which would bini the estate of 
the minors. 

In Mahayana Shri Ranmalsingji v. 
Vadilal Vakhatchand (x) it was held that 
a minor could not be bound personally 
by contracts entered into by e guardian 
which did not purport to charge his 


(1) 20 B. 61; xo Ind; Dec. (N; 9.) 599. 
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estates "The Court was there” referring to 
a legal guardian, At page 7o is the 
following: passage: “While holding, .hów- 
ever, that. a' minor. cannot, be bound per- 
sonally by contracts entered into by a 
eudrdiand which do got purport te charge 
hig estate, we do not think it follows 
that he is; necessarily exempt from liability. 

Tf ‘ther debts were incurred for necessaries, 
he: would, we beleve, -be bouna .to. pay 
them on the . general principle embodied 
in: secton 68° of: the Contract: Act,’ as 
his lability would not probably be 
affected: ‘by the fact that the loans were 
advanced at the instance of the gvard- 
jan. ` Her: contract on his behalf might 
be ineffectuat like -one entered into by 
‘himself, but the liability to discharge 
debts :‘incurred for necessaries would 
remain. : The necessity : for them 
“ould determine whether or not he was 
‘bound to ‘repay:them, and not, we think, 
the‘ reasonable ‘belief . of the lender that 
they were’ for necessary :purposes." 

‘x. The questions; therefore, «which would 
arig2 i between the plaintiff and > the 
‘minors in a suit for money advanced :for 
necessary purposes would be entirely differ- 
‘ant to those:that. world: arise in a suit 
on a'.promissory-n.te. In a reent case 
of Vithalrao Sheshgirirao — Mohiesar ^ v. 

. "Visthalrao Sondekar e which wasa suit 
against “the members of a joint family 
‘on a promissory-note signed by ote 
iof them, we said: “The real. point is 
‘whether: a - Suit which is primarily a suit 
‘on à promissory-note and; therefore, a suit 
to ‘which particular rules of  procedu te 
‘apply, covld ‘also be ‘treated as a su:t 
for the debt. for which the promissory- 
‘note was passed. If' that were permis- 
‘sible difficulties wovld arise, because the 
issues in: a suit on a: promissory-note 

‘would: be entirely different from the 

“issues which would be rfra'sed in a suit 
‘against’ the whole family: to recover a 
debt. I think an application shorld have 
been made in the first in tance for 
-amendment.ot tte p'eauings when the 
point: was taken that ony tbe party 


signing the mole could be lable in a suit . 


based on the note itself.” 


2) 72, Ind, Cas. 242125 Bom. L. R. 1513 (1923) 
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We think, therefore, that questions.which 
would ordinar:ly arise in 9 suit against 
the minors to recover moneys which they 
might be liable to pay as a cebt incurred 
by ‘their fetter or by thei mother or 
sister for necessary purposes cannot be 
decided: in this suit, although it will 
be open to tlie plaintiff to .proceed 
against tte minOrs:in a stit properly 
framed. Nothing has been decided in the 
present suit with regard to their liability 
‘to satisfy such a^ damand. 

. The Rule will :be discharged with costs. 
The first defendant eppeared, but there 
was.no necessity for her to appear as 
there was no doubt about her liability. 
One set of costs. 


Ug Se De Rule discharged, 


| ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 835 OF 1922. 
December 6, 1922. 
Present;— Mr. Justice Ryves. 
ABDULLAH KHAN AND ANOTHER— 
DREFENDANTS—APPtILANTS 
Versus 
MAHBUBULLAH KHAN-—PLAINTIFF— 
RESPONDENT, 

Muhammadan — Law—Gwuardianship—M other— 
Alienation of minor's property. 

Under the Muhammadan Law, unless the mother 
is the father's executiix orjs appointed guardian 
of her minor children Ly Court, she can only deal 
with the'minors' property at her own risk and 
her acts are like those of any other person who 
arrogates to himself the power of transferring 
another’s property. She can incur a liability 
towards the minors but can impose no obli- 
gation on them. Even for supplying the wants 

‘of the minors the mother can. only deal with the 
moveable property of the minors and cannot 
. pledge of sell their immoveable property. 
Imambandi v. Mutsaddi, 47 Ind. Cas. 513: 
45 C. 878 45 I. A. 73; 35 M. L. J. 422; 16 A, 
L.j.800; 24 M. L. T. 330; 28 C. L. J. 409; 23 C. 
W.N.50; 5 P. L. W. 276; 20 Bom. L. R. 1022; 
. (1919) M. W. N. 91; 9 L. W. 518 P.C.) followed, 
Appeal from a decree of tbe District 
Judge, Mainpuri, dated tlhe 16th Marci: 
1921. 
— Mr, N. P. Asthana, for the Appellant. , 
Mr. Iqbal, Ahmad, for the Respondent., 
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JUDGMENT.—This appeal arises 
of a suit for sale on a mortgage. The 
Mortgage was execited on the 26th of 


February 1903, for Rs, 60 by Musammut: 


Tissa, the widow of Assu Knan, and 
by one Azim Knan. Musammat Tssa 
executed tne mortgage on her own benalf 
and as guardian of the appellants Lere 
who were her minor sons, 
execttted it as guardian 
Nos. 7 and 8 with whom we are not con- 
cerned. 

Tne suit was contested only by the 
appeilants here. Tney dented the execu- 
tion of tiie deed and also denied the 
authority of their mother to hypothecate 
their property, 

, Ene Trial Court dismissed the suit, but 
on appeal the learned District Judge 
of Mainpuri decreed it. He held that 
Musimmat Tissa was the de facto guard- 
lan of the minors and he also held that 
as their motner she had to maintain them 
and goes onto say: “If she contracted 
the. debt in order to maintain them I 
think it isbinding on the minors," What 
he actually holds is that she had a 
rigat to make the mortgage, and that 
a3 the mortgage was for tne benefit of 
the minors they are bound by it. There 
is no distinct finding that she had to 
borrow the Money in order to maintain 
the minors but there is a dist nct find- 
ing , that the money was borrowed for 
the benefit of the minors 

In appeal before me it is contended 
that the mother who was not the guard- 
lan dé jure of the Minors had no power 
at ali to hypotnecate ther property, and 
reliance is placed on Imambandi v, 
Mutsaddi (1). Trere cen be no doubt that 
up totne decision of that case by the 
Privy Council there was a considerable con- 
flict uf opinion as to the power of so- 
called de facto guardians to bind the estate 
of m'nors, whether Moveable or immoveable, 
generally or especally when the money 


was borrowed for their benefit, In that. 


case, however, the Privy Council hes 
decided. definitely that, unless the mother 


(1) 47 Ind. Cas. 513; 45 C. 878; 45 I. A. 73; 
35 M. L. J. 422; 16 A. L, J. 800; 24 M. L. T. 339; 
28 C. L. J. 409; 23 C. W. N. 50; 5 PLL. W. 276; 
20 Bom. I, R. 1022; (1919) M. W. N. ot: 9 L.. W, 
518 (P. CJ). .. 


out. 


Azin Khan. 
of defendants. 


is the fether’s executrix or is appointed 
by the Judge, guardian of the minors, 
sLe can oniy ceal with the m.nurs' proper- 
ty at her own risk end her acts are 
hke those of any other person who arro- 
gates to bimself the power of transferring 
another's . property. She can incur Labi- 
hty but can impose no obligation on 
the infant. It is pointed out that this 
general rule is subject to certain well 
defined restrictions such as acts arising 
out of the wants of an infant, but even 
in such a case it appears that the mother 
is only entitled to deal with tke moveabie 
property of the infant and cannot pleage 
or sell theinfant’s immoveable property. 
It seems to me that this ruling applies 
and tnat, therefore, the decision of the. 
Court below cannot be maintained and 
the suit as against Mahmad Khan, 
Abdullah Khan and Ghaftr Khan will be 
dismssed with cost and the appeal will 
be allowed with costs, 


z, E. Appeal allowed. 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO, 392 
OF 1922. 

_ June 20, £923. 

Present:— Sir Lallubhai SLah, Kr., Acting . 
Chief Justice, and Mt. Justice Crump, 
Shri SOMSHIKHAR SWAMI GURU 

SHIDLINCAWAMI PA HAD. 
DEVARU--PLAINTIFF— 
ÁPPELLANT 

Uer S15 
SHIVAPPA MALLAPPA HOSMANI 
AND OTHERS—DEFENDANTS 
— RESPONDENTS, 

Limitation Act (IX of 1908), ss. 14, 
15—Decree for possession——Sutt by judgment- 
debior for seiting aside  decree—Decree-holder 
whether entitled to deduct time spent $n judgment- 
debtors’ suit. 

The applicant obtained a'decree for possession. 
of certain property on the roth Decem- 
ber 1915, He applied for execution of the decree 
on the zoth July 1920. Meanwhile, defendant, 
had filed a suit in 1916 for a declaration that the. 
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decree had' been obtdined by fraud which was 
finally dismissed on the 31st July 1920, It was 
sought to deduct the time spent in the litiga- 


tion of 1916; 
Held, that the suit of 1916 did not in any sense 


prevent the applicant from proceeding with the 
execution of the decree obtained by him and, 
therefore, he was not entitled to deduct the time 
taken up by that suit. [p. 559, col.2.] | 
Second appeal against the decision of 
the District Judge, Belgaum, in Appeal 
No. 67 of 192r. 
Mr. J. G. Rede, tor the Appellant, 
Mr. S. Y. Abhyankar, for 
pondents Nos, r and 3. 


JODGMENT.—The plaintiff in this case 
obtained a mortgage from one Tipava in 
1904, and in a suit on that mortgage, a 
decree was passed 
plaintiff, In execution of tuat decree he 
purchased tne property ig suit with the 
leave of the Court. When he tried to get 
possession, he was obstructed by the 
present defendants, to whom apparently 
Tipava had transferred tte property 
while the litigation was pending. As a 
result, the plaintiff filed Suit No. 344 of 
xgrr against the defendants to obtain 
the possession. He obtained a decree 
on the 5th February 1913. There was 
an appeal first to th: District Court and 
then to the High Court, which ulti- 
. mately confirmed the decree on the Ioth 
December 1915. He filed his application 
for execution of this decree on the 2oth 
June 1920. 

During the interval, however, the 
defendants filed Suit No. 42 of 1916 for 
a declaration that the plaintiff’s decree 
had been obtained by fraud. That 
litigation lasted till 3rst July 1920, when 
the suit was ultimately dismissed. In 
that litigation the matter came up to 
the High Court in Second Appeal 
No. 328 of 1917. The nature of the suit 
was described in the judgment of this 
Court in these terms: “This is not a 
case of fraud, but on allegation that 
the sale under the decree by reason of 
its being made without notice to the 
judgmept-debtor was either so irregular 
or so absolutely illegal that tke sale 
Cannot be upheld. and that tie present 
plaintiffs have a fright to disregard the 
sale". By that judgment the suit was 
remanded and ultimately decided against 


Res- 


in favour of the, 


the thep plaintiffs. This litigation of 
1919 iasted up to 31st July r920. The 
application for execution, even taking 
the tima to run from the date of the 
final decree in appeal, is time-barred, 
unless the plaintiff can claim a deduction 
of the period taken up in the litigation 
of 1916. The lower Courts have come to 
the conclusion that the piaintiff is not 
entitled to deduct the.time under any 
of the provisions of the Indian Limitation 
Act, aud have accordingly rejected the 
application for execution, ; 


The only point in second appeal is 
whether the deduction of time claimed is 
allowable under the provisions of the 
Indian Limitation Act. The two sections 
Upon wich reliance is placed are sec- 
tions 14 and r5 of the Limitation Act. 
This case is rot covered by the terms 
of section r5, because there was no order 
obtained by the present defendant staying 
execution of the decree passed in Suit 
No. 344 of xgrz. No injunction was 
claimed by the defendants in Suit No. 42 
of 1916, and none was granted at any 
stage. It is clear, therefore, that the 
provisions of section 15 of the Limitation 
Act cannot apply to the facts of this 
case. If there had been any such order 
or injunction as provided in the section, 
the plaintiff would have been entitled to 
deduct the time covered by such.injunc- 
tion or order. Reliance was also placed 
upon sub-section (2) of section r4. That 
sub-section applies to a case where the 
applicant has been prosecuting with due 
diligence another civil proceeding, whether 
in a Court of first instance orin a Court 
of Appeal, against the same party or for 
the same relief, and where such proceeding 
is prosecuted in good faith in a Court, 
which, from defect of jurisdiction or other 
cause of a like nature, is unable to en- 
tettain it, | 

The first difficulty in applying that 
sub-section to the present case is that 
the applicant was not prosecuting tke 
litigation of 1916, but the suit was filed 
by the present defendants, and the ap- 
licant was defending the suit. It is 
quite true thet under explanation 2 where 
the plaintiff or applicant has to resist the 
appeal in the same suit, he is within 
the scope of the section. But where the 


f 
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. Suit is started, not by the applicant, but 
by his opponents, it is difficult to say 
that section I4, and sub-section (2), of 
the Limitation Act would apply. Under 
certain conceivable circumstances the ap- 
plicant may be said to be prosecuting 
with due diligence a proceeding in which 
he is contesting the proceeding initiated 
by his opponents within the meaning of 
the section. Assuming that the present 
applicant was prosecuting a proceeding 
Walle defending the suit of 1916 within 
the meaning of section 14 (2), it is dif- 
cult to say in the present case that the 
Court was unable to entertain the pro- 
ceeding from defect of jurisdiction or other 
cause of a like nature. It was really a 
suit filed by the defendants to show, if 
possible, that the decree obtained by the 
plaintiff in Suit No. 344 of 1911 was in- 
effective. That suit was ultimately decid- 
ed on the merits against the defendants 
and in favour of the present plaintiff. 
It may be natural for a layman in the 
position of the plaintiff to think that 
while Suit No. 42 of 1916 was pending, 
there would be no meaning in his pro- 
ceeding with the execution of the decree 
in Suit No. 344 of Igrz, and there ls no 
doubt that, shortly before that litigation 
ended, he made the present application 
for execution. He May have been, we 
think probably he. was, under a mistaken 
impression that he was entitled to deduct 
this time. The application was made a 
few days before the termination of the 
litigation of 1916, and it cannot be said 
that he has been guilty of any delay 
in waiting after the termination of the 
litigation sf 1916. It is not unlikely 
under the circumstances tlat he may 
have been under an honest but mistaken 
impression that during all this time it 
would be futile for him to prosecute the 
application for execution of the decree 
Mein was challenged by the suit of 

We agree, however, with the view of 
the District Judge that it is not possible 
to bring this case within the scope either 
of Section I4 or of section r5 of the 
Limitation Act, and to help the plaintiff 
in any way. It is no doubt unfortunate 
that the plaintiff finds his remedy thus 
barred in a matter in which he has been 


asserting his right to this property for the 
last ten years or more, It was perfectly 
open to the plaintiff to make an applica- 
tion for execution at any time after the 
decree in Suit No. 344 of 1911 was pass- 
ed and finally affirmed by the High Court. 
The suit of 1916 did not in any sense 
prevent him from proceeding with the 
execution of the decree obtained by him, 
and that being thelegal position, he is not 
entitled to deduct the time. Ina case 
of this kind it may be desirable that the 
plaintiff ought to be in a position to 
deduct the time taken up in defending 
a litigation of the nature suchas we have 
in the present case, But as weare 
unable to bring the case within the 
pr visions of the Limitation Act, the 
plaintiff's appeal must fail, We dismiss 
the appeal with costs. 
K. 8. D. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
First CIVIL APPEAL NO. 274 OF 1921. 
March r5, 1923. 
Preseni:—Sir Norman Macleod, Kr., 

Chief Justice, and Mr. Justice Crump. 

GAVARAWA kom GAUDAPPA AND 

OTHERS—DEFENDANTS --APPELLANTS 

versus 
MALLANAWADA CHANAGOUDA PATEL 
AND ANOTHER—PLAINTIFFS—RES- 
PONDENTS. 

Bombay Vatan Act ( V of 1886), s. 2—Suecession 
to Vatan property—Daughters—Male members of 
family. 

Under section 2 of the Bombay Vatan Act the 
claim of the daughters and the brother's widow 
of the last male holder to succeed to Vatan prop- 
erty is postponed in the event of there being 
in iru EA any male memberof thesame Vatan 

Y: 
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First appealaga nsta decis on of the First 
Class Sub-Judge, Bijapur, in Suit No. 126 
of 1919, 


Mr Tyabji with Mr. H: B. Gumaste, for 
the Appella nts. 


Mr. H. C. Coyajee with him Mr. R. A. 


Jahagirdar, for the Respondents. 
JUDGMENT.—The plaintiffs sued for 


a declarat on that they were the owners 
of thelands :n su t and fora perpetual n- 


juuct on restfairunig deiétidants {rom ob- 
structing their enjoyment. The suit property 
adii ttedly was Vatan property which had 
been in the possession of Balappa as thelast 
maleholder. Balappa belonged to the third 
branch, of the Vàtan family, the pedigree 
of: which is EXhibit.x59. Balappa left 
two daughters and a brother's wdow. It 
cannot be contended that under section 2 
of the Vatan Act (V of 1886) thercla:ms to 
succeed are not postponed in the event of 
there being in eX.stence any male members 
of thesame fam ly. The plaint fis were such 
memoers, thare-ore, prima facte, they would 
beentitled, atanyrate, to snarethe property 
left by Balappa. The plaint ff belonged 
to the last branch of the vatan family 
and they proved that they had acqu red 
ther ght of the second branch by agree- 
ment through arb traton whch came 
to an end arter the su t was filed. 

Tha only quest on thereiore n the suit 
would be whether the pla nt.fís hzd been 
in possess on. wthn I2 years of the su t. 
and of thit there wasample ev dence. 
Tha defendants did not even appear tog ve 
ey dence intheTrial Court, They confined 
ther endeavours to; instructing their 
Pleader toargue that the pla:nt ffs’ docu- 
mentsshow ngt tle wereforged. I‘helecrn- 
' ed. Judge has cons dered all those quest ons 
and came totheconclus:on that the pla nt- 
ifs had proved ther ttleand possess on 
within 12 years. Why the elder branch 
should prove 12 years adverse. possession we 
do not know. If they hadtitlethey could 
oily havelostitifa th rd pérty could prove 
that he had ‘acquired his title by adversé 
possession. . "e 
"^ It. has been argued in this Court that the 
plaintiffs “had nut proved their title be. 
cause they had not pleaded that they be- 
longed to tne same Vatan family cf 
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Belappe. Plaintiffs said in the plaint that 
they were the Vatan. BheuLands vl the de- 
ceased, and, tuerefure, under tre Vatan 
Act, succession dd not gu: to” daugrters 
nor to defendant No. I wuo was-t&e widow 
of the deceased’s brotler. ike plaintifis' 
also said that plaintiff Nu. 1's grand-fatker. 
Buimappa and plaintif No. 2 Hanmante 
gauda were the Vatani Bhaubands of tie. 
deceased and were members of the eldest 
branch, and thet they alone were the neàr-' 
est hers under the Vaten- Act; tlati 
would seem to be suffic.ent--‘pleading to 
meihtein theallegation tLat tLey belonged 
tothe seme Vaten family «f Balappa’ 
and certainly defendants would bé put on 
nutice to deny that fect if they wiskéd’ 
to assert that the pleintifis were not mem-' 
bers of the’same: Vatan famiy. - 

The case of Bat Laxmi v. Maganlal (1) 
is reled .upon by tLe’ appellants. “The. 
otg nal ^"'Vetandar''was' one‘ Gup hath.’ 
W»én hed ed w.thuut “issue, ‘Government’ 
issued sepetrte sanads ty tw> of his first’ 
cous ùs, ` So, there were two separate 
Vatans; arid from that time ‘the members 
of each. Vat: n would not-be cons!dérêd aé 
members ‘of the-same ‘Vatan’'family*ss 
having descended from tiie common progeni~’ 
tr. Hare it hes nut been suggéstéd that 
the pedigree is not écrrect cr that Gawat 
dappe ‘at tlie top of the ped gree was not tt'e 
Gommion ‘progen tor of ti'e var bus bre ncl.es 
wo drein possess on f tle Vetan proper 
ty. It flows; tlerefure, that: tre" det 
escn citieC ‘art bél-wwasrgctand the 
appeal must be dsm/ssed‘w-ti costs. ^ 


ác 
4 
4 
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Appeal dismissed *- 
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RANGOON HIGH COURT. 
CRIMINAL REVISION PETITION No. 318-B 
OF 1923. 
August I9, 1923. 
Present -—Mr. Justice Oung. 
NGA AUNG HMAN-—PETITIONER 
VETSUS c 


EMPEROR-— RESPONDENT, 

Burma Anti- Boycott Act (V of 1922), ss. 3, 
"9 (1)—-Omission to invite person to wedding owing 
to political dtifferences—-Offence—Sauction to pro- 
secute, form and contents of. . 

The intention of the Legislature in enacting 
section 9 (I) of the Burma Anti-Boycott Act 
was to ensure that no prosecution under the 
Act should be launched except on a complaint 
authorised by the Local Government, and where 
this intention has been given effect to, it is im- 
maaten al whether or not all the facts on which 

he 


doubtful if it is even necessary to set out in 
the authority any fact other than the allegeđ 
fact that the accused has committed an of ence 
under a certain section of the Act, 

A religious association in a village was convert- 
ed into a semi-political society, and affiliated to 
similar Townshipand District organisations. When 
this was done certain persons. refused to continue 
as members and the society thereupon resolved 
to abstain from social relations with all non- 
members, Consequently, on the occasion of the 
marriage of accused's son the whole village was 
invited by the accused except the persons who 
had ceased to be the members of the Society; 

Held, that the omission to invite the non- 
members of the Society being due to political 
differences and the resolution of the Society, 


the accused was guilty of an offence under sec-- 


tion 3 of the Burma Anti-Boycott Act. 


Review of the order of the Additional 
Magistrate, Paungde, passed in Criminal 
Regular Trial No. 137 of 1923. 


JUDGMENT.—In this case the Officiat- 
ing District: Superintendent of Police, 
Prome, was orde ed under section 9 (1) 
of the Burma Anti-Boycott Act, 1922, 
to lay'a complaint against the present 
petitioner: “for that he committed 
an’ offence’ punishable under section 3 
of the Act, in that on the 22nd 


January 1923 he did boycott four fellow’ 


villagers" by’ not inviting them to his 
daughter s` marriage because they 
ceased-to be members of a political. as- 
sociation to which he himself be'onged." 

As a matter of fact, it was the peti- 


tionet's sow who was married on or about. 


the date mentioned, and the point has 
36 
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complaint is to be based are stated in- 
the authority with meticulous precision. It is. 


had 


sor 


beer, raised that the ''sanction" was in- 
accurate and, therefore, irregular. 

The actual complaint filed by the District 
Superintendent ot Police contains the facts 
correctly stated, and, when the accused 
appeared in answer to the summons, the 
particulars were similarly put to him. 
There is nothing to show that the defence 
was prejudiced in any way by the error. 

The provisions in the Anti-Boycott Act 
requiring the author.ty ofthe Government 
fora prosecution under the Act corres- 
pond to those in section 196, Code of 
Criminal Procedure, which is less stringent 
than section 195. Strictly, the "order" of 
“authority” iequired by section 196 is not 
the same as the “sanction” referred to in 
sect’on 195 and theclasses of the offences 
dealt with by the two sections are quite 
distinct. Moreover, in thelatter section, 
there is no provisicn corresponding to sub- 
section (4) of the earlier section. The 
intention of the legislature was to ensure 
that no prosecvtion for an offence falling 
within section 196 or under the Anti- 
Boycott Act should be launched except cn 
a complaint authorised by tLe Government, 
and this intention having been given 
effect to, it was, in my view, immaterial 
whether or not all the facts on which the 
cumplaint was to be based were stated 
in tne "authority" with meticulous pie- 
sion. Indeed, it is doubtful if it was 
even necessary to set out any fact other 
than the alleged fact that the accused 
had committed an offence under a certain 
section of the Act. 

It may be noted also that the point 
was not raised either at the trial or in 
the appeal beforethe Court of Session. 
The error was not, in fact, discovered 
till the arguments of Counsel before me 
were practically over. 

I hold, therefore, that there is no 
reason to interfere on the ground of the 
inaccuracy in the order of the Local 
Government. 

The facts, as found by both the Courts 
below, are clear. The original religious 
association of the village was converted 
into a semi-political society and affiliated 
to similar townSbip and district orga- 
nisations. When this was done, the four 
persons now aggrieved refused to continre 
as members and the new society there. 
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upon “resolved to abstain from social rela- 


- tions with all.non-members, Subsequently, 


when the. accused's. son was about to be 


married, he was pointedly asked by an 


elder of the society if he intended to 
invite the four recalcitrants and he replied 
that he would !e.the first to - ostrac’se 
them. In pursuance of this intention, 
he invited the whole village with the 
exception of these.persons. | 

It is contended that a-person who is 
holding a social function is not bound 
to invite every one whom. he knows and 
that he is at liberty to omit any one 
whom he dislikes or whose presence for 
some reasop or otter, is not desired. 
Undoubtedly this is so, tut, in tke pre- 
sent cass, ic hasbeen sown that, had it 
not been for the political d ffererces and 
the resolution of the society, tte ostra- 
cism Comp‘ained of would not have taken 
plac.. : 

Tuere was, therefore, clearly an offence 
suca as-is contemplated in section 3 of 
tne Act and I holdthat the accused yas 
right y convicted. l 

Asto the sentence, I must hoid that 
three months’ rigorous imprisonment was, 
in the crcumstances, excessive. This 
was not what might be termed an “active” 
boycott and the prosecution is apparently 
the firstin the Prome District, 

The conviction is rpheld but the sen- 
tence is reduced to rigorous imprison- 
ment for forr weeks, (the period 
undergone - by the -petitioner ` before 
he was released on bail) anda fine 
of Rs. 200 cr in default one month’s 
figorous imprisonment. The order for 
security will stand. 


E. Sentence reduced. 
Z. EBE- 
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OUDH ‘JUDICIAL COMMISSIONER'S 


MISCELLANEOUS APPLICATION No. 484 
OF 1922, ` 
January 12, 1923. 

Present -—Mr. Simpson, A. J. C. 
MUHAMMAD NAQI KHAN-—APPLICANT 
VEYSUS 
Rani RABAMAT-UNNISA AND ANOTHER 

—OPPOSITE PARTIES. l 
Criminal . Procedure Code (Act V of 1808), 
55. 145, 526— Proceeding under s. 145—- Transfer, 
power of-—Breach of peace—M agistraie, opinion 
of, whether ground for transfer. l 
Section 526 of the Criminal Procedure Cede 
is applicable to proceedings under section 145 
of the Code, and the High Court has, therefore, 
power to direct a transfer of such proceedings. 
(p. 563, col. 2.) 
Sardar Karam Singh v. 
61:7 Cr. L. J. 423, followed. 
In a proceeding under section 145 of the Criminal 
Procedure Code, the question whether there is 


Hgarsey, ix O. C. 


' likely to be a breach of the peace is-an execu- 


question, on which the Magistrate may 
opinion on any information, hot 
necessarily on evidence at all; and the mere fact 
that the Magistrate has made up his mind 
that there is no likelihood of a breach of the peace, 
is not a ground for directing a transfer of the. 
proceeding to another Magistrate. [p. 563, col. 2.] 

Application under section 526, .Crm'nzl 
Procedure Code, for transfer of ihe case 
from the District of Sultanpur. 


tive 


Messrs. Yusuf Ali -and Iqbal: Narain 
Masaldan, for the Applicant. 

Messrs. Hardhish Chandra and’ K. F. 
Singh, for the Opposite Parties, 


ORDER.—Th’s isan application-for the 
transferofa caser nder section 145, Criminal 
Procedure Code, which is- pending in the 
Court of the Deputy Commissioner of Sultan- 
pur, The first point for decision is whether. 
this Court has power to transfer sucha. case. 
There is a sharp conflict of, judicial 
opinions on this subject. Perhaps, the 
fullest discuss'onis to be found in Ahmad 
Bakhsh v. Emperor. (1) where Rattigan; J., 
cussed all the cases and dec’deq. against tke 
power of transfer. The Bombay Heh 
Court took the same view [In re Pandurang 
Govind Pujart (2)] „The judgment’ was 


(1) 24 Ind, Cas. 9713] 5 P. R. rorg Cr; 154 Pe ds 
R: 1914} 15 Cr. L. J. 563; 56 P. W. R. t913 Cr. 
(2) 25 B. 179; 2 Bom. L. R. 755. - 


- 
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delivere dby- Jenkins, C. J., Allahabad, and 
Madras rul ngs are on the other side. [Jaggu 
Ahir v. Murl Shukul (3) and Im re 
Arumuga Tegundan (4).] 

Toere is a reported dicision of this 
Court which has decided the point 
quite clearly. Sardar Karam Singh v. 
Hearsey (5) and there is an unreported 
case Syed Ashzar Husain v. Wazw Hasan 
Khan (Miscellaneous Appeal No. 489 of 
1915) from which I inter that that deci- 
Sion still holds good. ‘This beng the 
state of the authorities, I feel re'uctant 
to enter into a discussion of the ques- 
tion. The reported decision is not techni- 
cally b'nding -on me, but I ought not to 
difer from the practice of the Cunrt, un- 
less it is shown t» me that the practice 


is wrong I, therefore, decide, following the 


Ouda decision, that the power of transfer 
exists and I pass to tre merits of the 
application, 


The learned Counsel for the applicant 
gave me a natraton which is not sup- 
ported in all points by an affidav.t. But 
certain facts are Clear enough. The ap- 
plcant, who is the Raja «of Hasanpur, 
has been for years ou bad terms with his 
. principal wife, It is asserted on his be- 
half tnat an agreement had been come to 
by which she was not to live on the 
estate of Hasanpur. This is denied on 
her behalf. Lest year, the Raja went 
on pilgtimage to Kerbala, and, during his 
absence, his wife and his son, took up their 
quaiters in the upper story of the 
lmambara at Sultanpur, belo.ging to the 
Raja. The Raja returned io Hasanpur, 
and he wanted to get them out of this 
house. The Deputy Commissioner tried 
to get the matter settled amicably, but 
he failed aud the Raja, through his 
Mukhtar, filed an apphcation under sec- 
tion 145, Criminal Procedure Coae, 
in the Court of the 
Officer. Taat Magistrate recorded tie 


depositions of two witnesses, and tuen issued - 


an order under section 145, clause (1). 
The Deputy Commissioner continued lis 


(3 15 Ind. Cas. 84; 34 A. 533; 10 A. L. J. 
295 I3. Cr,- LJe 432. 
(4) 26 M. 188; 12 M. L. J. 391; 2 Weir 678. 
(5 11 O. C. 6r 7 Cr. L. J. 423. 


Sub-D.vis onal : 


efforts to get the matter settled amicably, 
and he transferred tle case under sec 


‘tion 145 to his own Court. An applica- 


tion was made for the postponment of 
the case, in order to enable the Raja to 
apply to this Court for transfer. l may 
mention here tbat I should not be taken 
as giving any decision on the question 
whether the Deputy Commissioner was 
bound io grant a postponement.  Tlese 
postponements are granted under section 
256 (8). If that section is held to apply 
at all this clause will probably also 
apply. But it was heldin Lakhan Chandy 
Roy v. Yakub Mandal (6) that section 5 
(8) does not apply to proceedings un 
section 145, and in tLe Bombay 

[Inve Pandurang Govind Pujari(2)]a spe 
point was nade of the danger tha 
breach of peace might occur while 
case wes being postponed under t 
clause. I leave this point undecided. 

The Deputy Commissioner did post 
the case, but he d d so after makin 
refcrence to this Court. The poiut 
that he did not believe a breach of pe 
was likely. This Court refused to e 
press an opinion on an abstract poi 
of law, and the reference was returne 
Tue application for transfer is now belor 
me. 

I see no sufficient ground for transíer- 
rng the case. The only point on which 
the Deputy Commissioner is believed to 
have made up his mind is that there 
is no hkelihood of a breach of peace. 
This is a matter which concerns the 
District Admin stration, and not the parties. 
Reterer.ce has been made to a conversation 
that took place between tLe Deputy Com- 
missioner aud tbe Raja, but there is no 
affidavit on this point, and I am not pre- i 
pared to act witnout an affidavit. Stress 
is laia on the remark in tre Deputy 
Commissioner’s order of reference tLat a 
certain Polce report which he caled for, 
confirmed pis intui mation previously gather- 
ed fiom the taik he Lad had with the 
parties that there was nu probability cf 
S.ch a breacu of peace. I do not think 
that tha opinion formed by the Mag:strate 
on this point is an obstacle to his trying 















(6) 23 Ind, Cas. 727; 18 C. W. N. 3931 15 Cr. 
J. 359 
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the case under section 145. If he had 
formed any opinion on the question of 
possess.on which would hamper him in 
dealing with the evidence on that point, 


it might, no doubt, be a proper ground: 


for transferring the case. But’ the ques- 
tion whether there is likely to. be -a 
breach of peace is an executive question, 
on which the Magistrate may 
opiaion on any information, not necess.ri- 
ly on evidence at all. He has to be 
satisfeq-froi a Police report and other 
‘format oa. 
m to take evidence. And if it is 
wn that no such dispute (2. e, a 
ute likely to cause a breach of peacey 

is (d. e, exists at the time where he is 

ng with the matter) there is an im- 


tve provision of law that he shall. 


al the order. Tor these reasons, I 
tthe application, 
K, Application rejected: 


RANGOON HIGH COURT. 
CRIMINAL REVISION No. 293 B-OF 1923. 
August 16, 1923. 

Presenti: —Mr. Justice May Oung. 
MAHOMED SURTY-—APPLICANT 

Versus 
EMPEROR-—RESPONDENT. 

Motor Vehicles Act (VIIIofigr4) s. 16— 
Burma Motor Vehicles Rules, 1915, v. 26 (3)— 
Rear light, absence of—Master, whether lable 
while sevuani was driving—W arning-— Prosecutions 
for trivtal offences, undesirability of. 


The owner of a caris not liable for a breach 


of r. 26 (3) of the Burma Motor Rules, 1915, com- 
mitted while the car was being driven by his 
Chauffeur. [p. 564, col. 2.) 

Edward Thornton v. Emperor, 9 Ind. Cas. 
480; 38 C. 415; 15 C. W. N. 390; 13 C. L. J. 335; 
i2 Cr. L. J. 89; Baidya Nath Bose v. Emperor, 
42 Ind. Cas. 601; 45 C. 430; 26 C. L. J. 37; 22 C. 
W. N. 72; 18 Cr. L. J. 985, distinguished. 


In the case of trivial breaches of the Motor. 
Vehicle Rules, itis only just and reasonable that,- 


in the first instance, a Police Officer should point 
out to a driver (whether owner or servaut) that 


the requirements of the law‘are not being strict-~ 
complied with.- Should such a warning be: 


1 
darai, the offender could not possibly com- 
plain of being harrassed, and would have only 
himself to blame for nót teking the friendly advice 
given. [p. 565, col. 2.) 
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The law does not require’ 


[1923 


Magistrates should, so fat as it lies in their 


power, discourage prosecutions. for every trivial - 
' offence un er the Motor Vehicles Act and Rules, 


except where a Pee watning has been ignor- 
ed or where public safety has in fact been en- 
gas fp. 565, col. 2; p. 566, col. 1.] 


s' is the practice in Great Britain and other- 


cities of the Empire, and itis in harmony with 
the dictates of reason and justice. 
col. 1.] 


Revision of an order of the Additional 
District Magistrate, Rangoon, 
Criminal Regular Trial No. 21 of 1923. 


[p. 566, i 


passed in- 


JUDGMENT.— The' petitioner‘ was con- 


trate of Rangoon’ of an offence: under 


section 16 of the Indian Motor Vehicles ' 
of the- 
Tte- 


Act, 1014, read with. rule 26 (3) 

Burma Motor Vehicles Rules, 1915: 
charge. was ‘that on thé night of the Zoth 
Decembér. 1922 the petitioner's car was 
driven- without:a proper rear light. ‘The 
Witnesses depose that, though there was‘a 
light, the illumination of the registered 
number on the rear number plate was 


not such as to rende rtne number legible. 


at .a reasonable distance, 
The car was driven on the occasion by 


“the petitioner’s chauffeur, one- Shah Wali 


Khan, but it was contended for the 
prosecution that it -is the. owner who is 
Tesponsible in such a case. This conten- 


" Victed by the Additional District Magis" 


tion was uphelu by the Court below and: 


the petitioner now urges that the convic- 
tion was founded .on a mistaken view of 
thelaw. Section r6 of the Act lays down 


that whoever contravenes any of its pro-. 


visions or any rule. made thereunder. shall 
be liablé to a penalty. Rule 26 (3) 
enacts.-—‘* Provision shall be made in every 
motor vehicle for the illumination of the 


registered number on the rear number. 


plate in such a manner as to render the 
number legible at a reasonable distance.” 


It is not disputed that provision was - 


made. with a view to such illumination 


and-that under ordinary - working condi- 


tions the light was sufficient for the pur- 
pose contemplated. Nor can it be denied, 


on the. other. hand; that it is the owner's. 


duty to exercise reasonable care to ensute 
that the provision continues to be 
adequate, Indeed, I canrot imagine any 
otdirary owner failing to exerc:c. sich 
care for his own sake and the safety of 


his car. However, it must occasionally | 


- 
A 
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happen that the light . becomes consider- 

‘ably weaker on account of long use or 
some defect in the apparatus, and it.is 
then that the authorities responsible for 

- the adm nistration of the Act and rules 
have reason to complain if the number 
is not discernable froma reasonable dis- 
tance, But there must be also other 
‘cases where the faulty illu mination is due 
to the carelessness of the driver, and 
though the offence may he exactly the 
same, the owner cannot fairly be held 
responsible. 

On the construction put on the rule 
by the learned Magistrate, the owner is 
always liable, as in the present case, if 
he happens to be hundreds of miles away 
when the offence is committed, 

The Court below has allowed itself to 
be led awey by arguments from theLaw 
of Torts and by, the false analogies of 
the Indian Steam Vessels and Opium 
Acts under which @n express statutory 
liability attaches to owners in certain 
cases, It hes also relied on two cases 
decided on rules regulating the use of 

: Motor Vehicles in Calcutta, 

In Edward Thornton v. Emperor (1) 
the owner of a motor car who perm'tted 
his car to be used or driven by his servant 
was held liable, though absent, for a con- 
travention by the servant of a rule 


prohibiting excessive speed and danger-: 


ous dtiving. This liability was based 
^on a tule whch reads,— 

“No person shall drive, or have charge 
of, or cause or permit to be used, any motor 
car, ete., which does not in all respects 
conform to these rules, or which is so 
driven or used as to contravene any of 
these rules." 

Tais somewhat curious wording where- 
by it was “ evidently intended to import 
the doctrine of post hoc ergo propter hoc 
into thelaw, a doctrine which is ordirarily 
Contrary to the spirit of the Jaw”, formed 

“the basis of the decision, and the words 
-€ permit to be used" appear to have been 
‘the guiding factor. But, at the same 
time, it was pointed out, “that it is not 
in every case of improper user by the 
servant that the master should be punish- 


(1) 9 Ind. Cas. 480; 38 C. 415; 15 C. W. Ni 
390; 33 €. L. J. 335; 12. Cty Ix J: 89; 
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. permitted, when he is merely taking the 


.his master's friends, 
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ed.  'There must be permission, express 
or implied, to use the car. The hired 
driver is not perm tted to ply the car for 
hire or for his own prrposes, por is he 


















car home after dropping his master or 
to drive the car 
recklessly merely for his own amu semeni 
or caprice.” With all respect to tl 
learned Judges, there seems to be, 
the latter statement, a distinction 
out a difference. Logically, the o 
should be held liable whenever the 
contravenes the law, so long as he j 
ing the car with the owner's permi 

The same point arose in Baidy 
Bose v. Emperor (2). "Teunon, J. 
“The language of the rule can 
said to be very happy and, speaki 
myself, I think the construction is m 
from doubt." But since the questi 
concluded by authority [Edward 
tons's case (1)] bis Lordship held, R'cra 
J., concurring, that the owner was pu 
able for his servant’s rash dri 
Again, emphasis was laid on the 
' permit to be used”. 

Now, these wcrds do not appear in 
Burma rule cited nor in rule 5r wh 
runs: '" No motor veh/c'e skall be ve 
when the registered number thereon 
obscured or not easily disting u's] abl 
and 1 cannot, therefore, presume tlat tj à 
intended to penalise 
an owner for the acts or omissions of his 
servant, i 

Hence in my view, the conviction was 
not justified and must be qvashed. 

It may not be out of place to suggest 
that in such and similar cases it woud 
be.nothing more than reasopable or just 
in the first instance to point out to a 
driver (whether owner or servant) tkat 


.the requirements of the law are not being 


strictly. complied with. Should serch a 
watning be disregarded, the oftender could 


not. possibly complain of being harrassed, 


and would Lave only himself to blame for 
not taking the friendly advice given. I 
trust that Magistrates will, so far as lies 
in their power, discourege prosect tions 
for every trivial offence under the Motor 


2 2 Ind. Cas. 601; 45 C; 430; 26 C. L, J; 
" m E W: N, 72] 18 Cr, L. J. 985. ] 
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Vehicles Act and rules, excepf where a 
previous warning has been ignored or 
where public safety has in fact been 
endangered. I understand that this is the 
practice in Great Britain and in other 
cities of the Empire, and no one will 
deny that it is in harmony with the 
dictates of reason and justice, 

I setaside the conviction and direct 
hat the fine be refunded. 

Z, KE. 













Appeal allowed. 


H JUDICIAL COMMISSIONER'S 
COURT. 
NAT, APPLICATION No. 2 OF 1923. 
January 30, 1923. 
Preseni-—Mr. Kanhaiya Lal, J. C. 
RIJ BHUKHANAN»D ANOTHER— COM- 
PLAINANTS— ÁPPLICANTS 
Versus 

RAM KIRAT—AcCUSED—OPPOSiTE 

PARTY. 
Criminal Procedure Code {Act V of 1898), ss. 
6, 350, 356—— Bench of Magistrates, trial by— 
ifferent Magistrates at different heavings— Ilegal- 
I y— Procedure Re-triat. 

The object of constituting a Bench of Magis- 
trates for conducting a trial is that the Magis- 
trates constituting such Bench, or atleastso many 
of them as form a quorum, must attend every 
hearing and must individually and collectively 
bein a position to apply their mind to the evi- 
dence adduced on either side, which should be 
recorded under section 356 of the Criminal Pro- 
cedure Code in their presence and hearing. 
(p. 568, col. z.] 

Section r6 of the -Criminal Procedure Code 
authorises the Local Government, or, subject 
to the control of the Local Government, the Dis- 
trict Magistrate, to make rules, consistent with 
the Code, for the constitution of such Benches, 
and to regulate the time and places of their sit- 
tings, but consistently with the Code the consti- 
tution of a Bench cannot be changed during the 
progress of a trial except in the circumstances 
referred to in section 350 of the Code, and at 
least So many of the Magistrates as constitute 
a quorum, who commenced the hearing of a case 
must continue it till its conclusion. [p. 568, 
col. I.) 

Where the minimum number of Magistrates 
required to constitute a quorum are not the same 
throughout the trial, the trial is vitiated. [p. 
567, cols. 1 & 2.) 

(Case-law discussed.) 
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Where a trial is vitiated owing to the non 
observance of the rule that the same Magistrates 
must be present at every hearing, the proper 
course for an Appellate Courtis not to direct 
the acquittal of the accused butto direct a re 
trial, especially if the interests of the complainant 
so require. [p. 568, col, 2.) 


Application against an order of the Dis- 
irict Magistrate, Gonda, dated the 4th 
December 1922, 

Mr. $. N. Roy, forthe Applicants. 

Mr, Madho Prasad Saksena, tor the 
Opposite Party. 

Tre Government Pleader, for the Crown. 

ORDER.—Th’s is an application in re- 
vision for the discharge of an order 
passed by the District Magistrate of 
Gonda, setting aside the conviction of Ram 
Kirat, and directing his acquittal on a 
charge under section 323 of the Indian 
Penal Code. 

The complainant, Brij Bhukhan, stated 
that he was repairing his cattle-trough 
when Ram Kirat and certain otker per- 
sons ‘interfered and remonstrated with 
him for encroaching on tke drain of 
Ram Kirat andattacked him with lathis. 
It was further stated that when Musam- 
mat Le.na, the aunt of Brij Bhukhan, 
came out of the house and asked what 
the matter was, she, toa, was assaulted 
and beaten. 

The trial was commenced before a 
Bench of two Honorary Magistiates, 
and 
Mr. Gopal Lal tah, tke former being 
a Pleader, practising at Gonda. They 
Leard the evidence for the prosecution 
and examined one of tbe witnesses 
for the defence. On a subsequent date 
Mr. Maqbul Ahmad was not present and 
his place was taken by Mr. Aiudhia 
Prasad. Mr. Ajudhia Prasadend Mr. 
Gopal Lal Sah recorded the remaining 
evidence for the defence and heard the 
arguments and the case was eventually 
decided by Mr. Ajudhia Prasad, ` Mr, 
Gopal Lal Sah and Mr. Maqbul Ahmad, 
acting together, and ended in the con- 
viction of the accused Ram Kirat. On 
appeal the learned District Magistrate 
set aside that conviction and acqui.ted 
tie accused holding that tke trial of 
the case before different Honorary Magis- 


: trates ‘was illegal. 


The. draft rules recommended by the 


hd 


7^ waere a 


| stituting 
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Local Government for adoption by the’ 


District . Magistrates under section 16 of 
“the Code of Criminal Procedurelay down 
-that the Bench shall not consist cf 
more than tiree members, of whom two 

shell form a quorum, and trat it may 
hold one or more adjourned sittings, if 
that may be found necessary, for the 


disposal of business or of  part-heard 


cases; provided that if any case is ad- 
‘Journed and the members at the adjourned 
Sessions are not the same as at the 
first hearing of the case, the provisions 
of section 350. of the Code of Criminal 
. Procedure would apply to the case. They 
further say that any recording. of evi- 
dence or other function exercisable by 
the Senior Magistrate, may with his 
consent be exercised by any of his col- 
leagues. The Local Government left the 
adoption of those rulesto the discretion 
of tae District Magistrates. It is not 
clear whether the District Magistrate 
.of Gonda adopted or issued them. It 
may be assumed thathe did. 

Section 350 of the Code of- Criminal 
Procedure, however, applies to cases 
Magistrate ceises to. have 
jurisdiction and is succeeded by another. 
A Magistrate does not cease to have 
jurisdiction over a part-heard case merely 
' by absenting himself from a subsequent 
hearing at his sweet will or if he does, 


he cannot acquire: jurisdiction by re 
appearing at another hearing, when it 
Suits his convenience to do so. His 


‘jurisdiction remains intact. By starting 
the trial, he is seised of the case, and 
he must continue it till its conclusion 
.except where he ceases to 
‘jurisdiction within the meaning of section 
330 of ‘the Codeof Criminal Procedure. 
Tue -personnel of a Bench hearing a 
case, or at least the personnel 
the quorum, must continue 
‘to be the same so long as the trial 
Continues and the jurisdiction lasts. The 
same Bench must hear the evidence and 
conclude the trial. If there are more 
than two Magistrates hearing a case 
a trial by two of them continuedfrom 
. heariag to hearing may be valid, for 
the quorum consists of two Magistrates, 


. who. Should be present at every hearing. . * 
Im, Kanwppana Nadan ^ v. Chairman, 
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v. Bhowani Sahoo (6) 11 was 


exercise' 


con- . 
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Mudura Municipality (1) a trial which 


‘Commenced before a Bench of seven M: gis- 
trates anthended- in a conviction by five of 


them in the absence of the other two 
was held to ba legal. In Venkatrama Iyer 
v. Swaminatha ‘ver (2) where the hearing 
of a case of an “gssavlt was commenced 
by six members of a‘Beach of Magistrates, 
whose legal quorum Was only two, and 
on the adjourned hearmg of ‘the case 
sometimes four and someti@es only two 
took part, but those two whò took part 


in the proceedings throughout ‘wnc'uded - 


the trial and delivered judgment, cocvict- 
ing the accused, it was held that the trial 


was legal. In Khuda Baksh vw. Emperor . 


(3) a trial which was commenced before, 
a Bench of three Honorary Magistrates 
and cOncluded before two of them after 
the third had retired at an early stage 
of the case was similarly held to be 
valid. In Mathura v. Emperor (3) where 
a trial was commenced before a Bench 
of three Honorary Magistrates some of 
wkom attended at one heating cnd others 
at other hearings, and the same Magis- 
trates did not attend each hearing tkrorgh- 
out, it was held that thecorrse followed 
was prejudicial to the eccused and tke 
conviction was set aside. In Hardwar 
Singh v. Khege Ojha (5) and Damri T ha kur 
laid down 
that only those Magistrates were com- 
petent to decide the case, who lad 
heard the whole evicence. In In ve Subra- 
mania Ayyar (7).and Mohidin Karim v. 
Emperor (8) a trial conclt ded before certain 
Magistrates, some of whom were d fferent 
from those who heard the evidence; was 
set aside as illegal. A d flerence in the 
rules, lawfully promulgated uncer section 


(1) 21 M., 246; 1 Weir 751; 2 Weir 17; 7 Ind. 
Dec. (N. 8) 530. 

(2) 24 Ind. Cas. 957; 38 M. 797; (1914) M. W., 
N. 867; 15 Cr. L. J. 549. 
" (3) 40 Ind. Cas. 749; 15 A. L. J. 463; 18 Cr; 


- 749. > 

(4) 48 Ind. Cas. 344; 41 A. 116 r6 A, L.J. 
884; 19 Cr. L. J. 1004. 

(5) 20 C. 870; 10 Ind. Dec, (N. 8.) 585. 

(6) 23 C. 194; r2 Ind. Dec. N. $.) 129. 
SU) 29 Ind. Cas. 329; 38 M. 304; 16 Cr, L. J. 


8) 55 Ind. Cas, 849; 


44 B, 400; 22 Bom, L. R, 
154; 21:Ct. L.-J. 369. | ; 


+ 
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GANGA PRASAD V. EMPEROR, ` ; ae 

I6 of the Code of Criminal Pron quic: "The: learned: District -Mazistrate..-was 
may; introduce a difference in the;fesult. not, however, justified in: directing: the 
The learned: Counsel for Be accused - acquittal of the accused. .He. ought. -to 
reiles -on the  decisiou in/Snday Dat v. have set aside ..the conviction. and. direct- 
Emperor (9). - Butin that/ case no mis- .ed a-re-trial, if the-.interest of the: com- 


, Tesulted. .In. the pres&nt case. out of two . behalf of the complainants that-they--are 


carriage of justice est case ;to have  plainants .so.required.: It ijs stated “on : 
n 


: adduced , 


Magistrates who. hear the .evidence for -still afraid of the accused. 
the prosecution nd .examined. one of. - ‘The application is,‘therefore, allowed and : 
the witnesses }6r the defence had.no the .order of acquittal- passed:by ~ the 
opportunity gf'hearine the other evidence : District Magistrate set aside, The cáse-will 
for the ,jefence. or the „arguments be sent back to the-Honorary: Magistrates, 
oh behalf: of the accused. Mr. Maqbul Ahmad .and' Mr.- Gopal- Lal 
The,"object of constituting .a Bench of Sah, who .commenced ‘the: trial, -with:a 
Magistrates fot conducting a. trial is, that direction to continue -the same+from the 
the Magistrates constituting such Bench, -stage-at. which it was left. on. the -4th 


Qf 8t least. two, of them, mustiattend September 1922. ` - 
"eyery'.hearing .and must individually Application allowed, 


and coiectively .be iin a wposition: to `Z. K. 
apply their mind-to: the evidence. adduced 
on .eitherside, which should be recorded 


‘under -section 356, Criminal Procedure ——— 


Code;in their preserice and: hearing. Section 
16 of- the Code. authorizes:the! Local -Gov- 
ernment, or,. subject to the. -control.of 
the Local-Government, the District. Magis- 
trate,;to make rules, consistent with: the 
Code, for the .constitution of such Benches, ~ 


and to regulate the times. and places of . . ALLAHABAD -HIGH : COURT. - 
their sittings: but consistently with the CRIMINAL REFERENCE NO. 460 OF 1022. 
Code the constitution cannot be. changed September 16, 1922. 

during the progress of atrial except in Present:—-Mr. Justice: Stuart. 

tae circumstances referred . to in section . GANGA PRASAD—APPLICANT 

350 of the Code of Criminal Procedure versus 

„aud at least two: of the Magistrates :who EMPEROR--OPPOSITE PARTY, 


commenced the hearing of the ease: must Criminal Procedure. Code {Act V of a898), 


“continue the heating tillits conclusion. 5$. 107, 117 (4), 233, 535—— Security proceedings— 


2 P Joint trial, whether .permissible— Joint | trial — 
Iu Sultan v. Shamsher (10) the : hearing - Charge framed against one accused and not against 
of; a case before a: Bench of two: Magis-  other— Irregularity. 


trates, one of whom. was.recording evi- ` . Section xi7 (4) of”: the. Criminal Procedure 
dence and the -other looking into . other Code permits the joint trial under section: 107 


€ 


516. 
| gor. 69 Ind. Cas. 376; (1922) A, I; R, (O.) ali 
25 6 9, : 7 


. oo. : of the Criminal Procedure Céde of several persons 
minor proceedings in regard to other who ranged on the same side. [p. 571, col. 1.) 


matters, was set aside as prejudicial to . Har ^ Dutt -Panday v. - Emperor, 33. 
the interest of the accused. In the present - p Cui. 045) 14 A. L. J. 268; 17 Cr. L. J. 365, 
» » Y ic ' 1 - istin 15 e * : || " 

EE ue ou Uno ends Two persons were jointly tried and. convicted 


, when,some.of the witnesses tor. the.delenCe ger section 506 of the. Penal Code, but a charge 


were examined, and the. arg uments;were . was framed against one of. them: and- no charge 


11 di rthe  pro- Held, that the omission to frame a charge.did 
pepe be not prejudiced by the pro not prejudice. the latter in. any way and was. 
cedure adopieg. covered by section 535 of the Criminal, Procedure 

/ l | Code: [p. 571, col.-1.] 


(9) 24 Indi Cas. 604; 17 O, C 142; 15 Cr, I. ’ Judge, Cawnpore. : 

. "REFERRING. ORDER.—Both -the- apa - 

96, ^pellants in this -case. were: convicted 
Li i 


* 


s CO 182; 23 Crs Ie T: 
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under’ ‘section «o6 of the Indian hana and madea report there. He also 


-Penal Code and both of them were ordered 
-tọ furnish a bond eachfor Rs.roo with one 
surety-each for Rs, roo to keep the peace 
‘for, six months, Parshadi Lal was sentenced 
to a fine of Rs. roo and Ganga Prasad 
to a. fine of Rs. 30. The sentence passed 
On: Ganga Prasad. wes not appealable but 
iaS bis co-accused had got a right of 
‘appeal egainst the sentence passed >n him 
«he joined:.in filing an appeal with him 
evidently on the. principle laid down in 
¿Lal Singh v. Emperor (1). That ruling 
was, however, dissentedfrom in a subse- 
-quent ruling of Bhola v. Emperor (2) 
cand in the latter ruling it waslaid down 
that an accused who is given a non- 
,appealable sentence cannot file an appeal 
‘because the other co-accused can file an 
appeal against the sentences passed against 
them, If, however, the Appellate Court 
sin decidirg the appeal finds that there 
:is ground for interference in the case of 
.. the accused against whom 4 non-appeal- 
able sentence is passed, the Court ought 
to report his case to the hon’ble High 
Court for orders being passed by that 
Court, I would, therefore, consider the 
‘appeal presented by  Parshadi Lal first 
and take up Garga Prasad’s case later 
on ip order to see whether there are 
grounds. for interference by the Hor ble 
: High Court.in the revisional side. 

After going through the record and 
heating the learned arguments on both 
sides I, am of-opinion that Parshadi Lal's 
. conviction under section 506, Indian Penal 
Code, is quite warranted by the evidence 

,0n record. ‘There is clear, and positive 
- evidence.on record to prove that Parshadi 
.Lal came accompanied with some men 
; armed with daihis and asked Piarey Lal 
coplainant to pay him his.dues. Piarey 
Lal protested saying that he could not 
pay him the money any longer. as he had 
, received. orders from the Civil Court for- 
bidding him from paying money to him: 
. thereupon Parshadi Lal threatened to beat 
"him and stopped himfrom carrying on his 
- business. Piarey Lal at once went to the 


(ir) 36 Ind. Cas. 481; 38 A. 395; 14 A. L. J. 
ud Sud T. 513. 

: (2) 40 Ind. Cas. 332; 39 A. 549; 15 AL. L4 T. 
574139. €i Ia. Ja 684 i i 


lodged 4 comp‘aint in Court. 

I agree with the learned Magistrate that 
the paucity of details in the first report 
and some minor discrepancies between the 
Police report ard the- complaint do not 
deserve much weight, The report was 
made in respect of the offence which was 
not cognizable by the Police and so only 
the substance of his complaint was noted 
in the general diary. It was at the dis- 
cretion of the official who entered the 
report im the diary to note down such 
information ashe considered necessary. 
He was not required to take down the 
statement of the complainantin full and 
it is natural that the report should lack 
in details. < 

The cortention of thelearned Counsel 
for the appellant Parshadi Lal that it 


was a matter for the Civil Court to decide 


does not appear to me quite sound. The . 
evidence shows that Parshadi Lal acted 
more or less in a higb-handed manner and 
wanted to take the law in his own hand 
and even threatened to beat him (Piarey 
Ləl). His act amounted to criminal inti- 
midation and I think he was rightly con- 
v.cted and sentenced to a fine of Rs. roo 
under section 506, Indan Penal Code, 
Section 1¢6, Criminal Procedure Code, 
authorizes a Magistrate to order him to | 
frrnish security and to executea bond 
for keeping the peace if he thinks proper to 
pass such an order end if the order in 
this case had purported to have been passed 
under fection 106, Criminal Procedure 
Code, the propriety of that order could be 
considered in appeal by the Appellate 
Court. But from tke order-sheet in this 
case it appears that the order d'recting 
tke appellant to furnish security and to 
execute bond for keeping, the peace was past- 
ed under section 107, Criminal Procedure 
Code, It also appears from the record 
that after Piarey Lal filed the complaint, 
the Police were directed to make an 
inquiry into his complaint. “The Police 
Officer in submitting his report suggested 
that action under section 167, Criminal 
Procedure Code, should be taken ir this 
case. The learned Magistrate drew up a 
proceeding under section 1c, Crminal 
Procedure Code, and read out a notice 
to the accused when they put in an 
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- appearance to show cause why they should 
not be called upon to furnish security and 
execute a bond urder section 107, Crimi- 
nal Procedure Code: Evident'y, the 
Offence under sectión 506, Indian Penal 
Code, and the proceeding under section 
107, Criminal Procedure Code, were tried 
simultaneously; So far as I think, the 
joirt trial under section 506, Indian 
. Penal Code, ard section 107, Criminal 
Procedure Code, was not quite legal but 
I have/got no jurisdiction to interefere 
with the.order passed under section. 107, 
. Criminal Procedure Code. 

From the evidence on record it does not 
appear tbat any ev'dence was produced 
on behalf of the prosecution which related 
directly to the proceed'ng under section 
107, Criminal Procedure Code. "The Sub- 
Inspector, Ata Ullah, did not say any- 
thing beyond proving the report he had 
made, and, so far as I think, the learned 
Magistrate considering the strained feel- 
ings which existed between tke parties 
and the high-handedness with which 
Parshadi Lal acted, considered it proper 
to direct Parshadi Lal to furnish security 
and to execute a bond for keeping the peace 
for six months. That was an order 
.which he could pass even under section 
106, Criminal Procedure Code, and I also 
think that this was a case in which such 
an order s‘iould have been passed. The 
law authorizes that an Appellate Court or 
the Hon'ble High Court can pass such 
an order even if no such Order is passed 
by the Trial Court. I think if such an 
order is passed in this case under section 
109, Criminal Procedure Code, and the 
order passed under section 107, Criminal 
Procedure Code, is quashed, there would 
be no illegality. 

I would, therefore, dismiss Parshadi 
Ioi's appeal so far as his conviction and 
sentence under secticn 506, Indian Penal 
Code, are concerned but would submit 
the case io the Hon'ble High Court with 
the recommendation that the order pass- 
ed under section 107, Criminal Proce- 
dure Code, be quashed andan order for 
furnishing security for keeping the peace in 
the terms in which it has been passed 
by the Trial Court be passed under sec- 
tion 106, Criminal Procedure Code, 

. As regards Ganga Prasad’s case I think 
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his conviction was not proper under sec- 
) Code. In tke 
first place, it appears that on his appear- 
ance in Court he was given a notice to 
Show cause why he should not furnish 
security and execute bonda under section 
I07, Criminal Procedure Code, when it 
appears that no charge under section 506, 
Indian Penal Code, nas framed against 
him. That was an offence for. which a 
charge should have beenframed. If there 
had beep a mere omission of the framing 
of a charge the irregularity would not 
have vitiated the trial unless there had 
been a failure of justice and the irregu- 
larity would have been covered by the 
provisions of section 535; butin this case 
it appears that a charge was framed 
but that charge was framed under section 
506, Indian Penal Code, against Parshadi 
Lal alone. Ganga Prasad was also tried 
joint'y with ParsFa Ñ Laland wken a charge 
was framed against Parskaci Lal under 
sect'on 506, Indian Penal Code, and no. 
charge was framed under that section 
against Ganga Prasad, he had reasons 
for thinking that he was not to be pro- 
ceeded against under that section. and so the 
conviction of this accused without any 
charge being framed under section 506, 
Ind‘ar Penal Code, prejudiced him in his 
defence. A joint tral under section 107, 
Criminal Procedtre Code, of two persons 
is also not legal, 


Under these circumstances, I think his 
conviction under section 506, Indan Penal 
Code, and the order to furnish cecrrity 
under section 107, Criminal Procedure Code, 
were not legal and the sentence aga'nst 
him is fit to be set aside. The learned 
Magistrate himself thought that Ganga 
Prasad was ecting under tke orders of his 
employer, Parshedi Lal, and so Le was 
acting More or less under his employer’s 
directions. Besides this, zbout four months 
have elapsed since the occurrence took 
place so 1 do not think it would serve 
any useful purpose to order a re-trial 
of this accused. I would, therefore, sub- 
mit his case also for the consideration of 
the Hon’ble H'gh Court wth the recom- 
mendation thet his conviction and sep- 
tence be set aside, The record will be 
sent to the Trial Court for such expla- 
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4 
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nation as the learned Magistrate may 


choose to give. 


On the receipt of the Magisirate’s  ex-- 


planation the following order was passed 
by the Sesstons Judge:— — 
The learned Magistrate’s explanation 
had been received. He says that he tried 
two persons jointly under section Io7, 
Criminal Procedure Code, and section 506, 
Indian Peral Code, under tho provisions 
of section 235, Crimrpal Procedure Code; 
that section deals wth offences. It was 
Ram Sukh Rai v. Mahadeo Rai (3) 


. that the subject-matter of an inquiry 


‘under section 107, 
Code, is not an offence, (vide also G. P. 


- 


. reference and tke Magistrate’s 


“does lay down. 
: joint trial of two 


é Ja- jo 165; 


Criminal Procedure 


Boyes Commentary of Criminal Procedure 
Code, Volume II, page48, paragrsph 66 Ai. 
I agree with the learned Magistrate's 
observation that these two persons could 
be tried together under section 107, 
Criminal Procedure Code under section 117 
(4) and. my view at the end of the last 
pase is not correct. 

Let the record be submtted to the 
Hon'ble High Curt wth my order of 


tion fur favovr of orders, 
JUDGMENT.—I do not agree with the 
view taken by the learged Sessions 
judge. It is not illegal to Fold a jo'nt 
trial under section ro7. Sect.on 117 (4) 


clearly shows that, 


The learned Sessions 
to be referring to the decision of 
Har. Dutt Panda v. Emperor i4). ‘That 
decision does not lay down that tke 
learned Judge :ppears to thnk that it 
It lays down that the 
contend'ng part es 
should not be allowed in a ro--proceed' ng. 
I find that Ganga Pershad and 
Parshadi Lal were not contending parties 
but were on the sama side. The com- 
piaint had been made against them jointly. 

On the merits I find no reason to 
interfere with the order passed against 
Gan3e Pershad. 

The omission to frame a charge did not 
prejudice him in any way. 


Judge appears 


; (3) 57 Ind. Cas. 290; 7 A. L. J. 743; 11 Ct. L. 
. 446. ! 
(4) '33 Inds Cas; 645; 14 A; I. Je 208) 17 Cr: 


um 
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I refuse to interfere and direct that 
the record be returned, 


Z. K. Record veturtied, 


RANGOON HIGH COURT, 

CRIMINAL APPEAL NO. 588 OF*1923. 

; August 7, 1923. 
Present — Mr, Justice May Oung. 
NGA THA HLA AND OTHERS — APPELLANTS 
 VEFSUS 
EMPEROR-—OPPOSITE-PARTY. 

Arms Act (XI of 1878), ss. 19 (f), 20, 29— 
Possession of arms—Sanction to prosecute under 
s. 20-—Conviction under s. 19 (f), legality of— 
Charge, specification. in. 

Section 20 of the Arms Act lays down two 


. distinct offences, and when framing a charge 


of an offence under that section, a Magistrate 
Should state distinctly whether the first or the 
second part of the offence is meant. . 

When a sanctionis required under section 29 
of the Arms Act, the absence of sanction is a 
defect fatal to any proceedings “held without 
such sanction. l 

Nga Po Chein v. Emperor, 34 Ind. Cas. 321;8 
L. B. R. 452; 17 Cr. L. J. 209 (F. B), followed. 

No sanction is required for a prosecution under 
section 20 of the Arms Act. 

A person whois in secret possession of guns 


' and Cartridges is guilty of an offence under the 


first part of section 20 of the Arms Act, 
A conviction under section r9 (f) of the Arms 
Act without a previous sanction is illegal. 


Cr minul appeal frum an order of the 
Spec'al Puwer Magistrate, Henzada, passed 
in Crim' nal Regular Trial N». 86 of 1923. 

Mr. Halker, for the Appellant, 

Mr. A. G. A , for the Crown. 

JUDGMENT.—'TFte evidence in this case 
leaves no doubt that the appellant was 
in secret possession o Se exhibit local 
made guns and the cartridges, I see no 
reason to come to a different finding on 
the main facts of the case. 

There are, however, certain technical 
flaws in the proceedings. There was no 
express sanction for a prosecution under 
section I9 ff) as required by section 29, 
Sanction was applied for, and granted, for 
a prosecition under section 20. In Nea 
Po Chein v. Emperor (i), a Full Bench 

I) 34 Ind. Cas; 321; 8 Is By Ri 452; 17 Cr 
sae 09 (E, BJ; : FUIS 


* „illegal. for.. want. of sanction. 
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.of. the Chief Court of Lower Burma 
held that the first part of section 20 
may be regarded as creating a distinct 
offence pun 'sbable under tkat section, 
that proceedings may be instituted against 
any person under section 20 without 
previous sanction, and that the absence 
of sanction wher required under section 
29 isa defect fatal to any proceedings 
held without such sanction. 

In the present case sanction was’granted 
by the District Magistrate for a prosecu- 
tion -on the facts submitted to him and 
it might well-be urged that such sanction 
covers a prosecution under section 19 
(f), ‘although -section 20. was the one 
expressly Mentioned. It was necessary, 
however, to. be explicit, since section 20 
lays .down two distinct offences. In the 
.qmetter before. me, no prosecution under 
the second part of section 20 was pos- 
sible, because the search .was not made 
ander. section 25, which requires prelim- 
_inary :action bya Magistrate, When fram- 
ing a charge. of an offence under section 
- 20 the. Court should: state distinctly wke- 
` ther the first-or the second part is meant. 
On the facts, I hold that an offence 
.under the first part of section 20 was 
established. If this offence is distinct 
from the one punishable under section 19 
_{f), the corviction under the latter was 
If the 
offences are regarded as cognate-and the 
sanction granted in “this case be held 
sufficient, the double conviction was not 
justified. J, therefore, set aside the con- 
-viction under. section 19 (f) and uphold 
that under section 20. In view ot the 
fact that the appellant is a cunning and 
dangerous criminal of the Henzada -District 
.. the.sentence of five years’ rigorous imprison- 
ment waSappr priate, 

Z. K. & N. H, Appeal dismissed, 


INDIAN CASES: 


-to the husband, Sita 


. [1925 


ALLAHABAD HIGH COURT. 
CRIMINAL, kEVISION NO. 256 oF 1922. 
June 22, 1922. 

Preseni;[—Mz:. Justice Ryves. 
SHIAM SUNDER AND OTHERS— 
PETITIONERS 

Vefsus 
EMPEROR-—O»ProsrTE Party. 

Criminal Procedure Code (Act V of 1898), 
s. 162—Sialement made to Police, whether evi» 
dence, i 

When a witness who has made a previous 
statement to the Police is examined in Court, 
that statement can be used to contradict and 
sometimes to corroborate him, but itis not sub- 
Stantive evidence by itself and a conviction can- 
not be based on it. [p. 573, col 14] 

Criminal appeal against an order of the 
District Judge, Farrukkabad, dated the 
I6th March 1922. 

Mr. K. R. Dang, for the Applicants. 

The Assistent Government Advocate; 
for the Crown. 


JUDGMENT.—Ihis is at: application in 
revision by Shiam Sunder who has been 
convicted under section 498 of tle Indian 
Penal Code and sentenced to 18 months" 
rigorous impris nment and to. pay a 
fine of Rs. 200. It appears that Mu- 
sammat Ganga Dei, wife of the complain- 
ant, Sita Ram, left his house and that 
on the 6th of April 192r Sita Ram 
made 1 report to this effect saying 
that he suspected two persons of hevirg 
abducted her. Subsequently, Gendan Lal, 
a constable of thana Saurikh, brought 
this woman Garg: Dei and Musammat 
Khilia, another of the accused, to the 
thana having reason to believe that she 
had ruu away from her Lome. He 
made a report at the tkana and there 
Musammat Ganga Dei’s statement was 
also taken down. In consequence of 
that satetement information was given 
Ram, and the 
woman was restored to him. Sita Ram 
afterwards brought this case against Shiam 
Sunder.and otkers. The case was first 
thrown out by a Tahsildar Magistrate, 
and then on further enquiry ended in 
the conviction of the acccused by a 
Magistrate of the First Class. All the con- 
victs appealed. Musammat Ganga Det 
was a witness in tke case and she de 
posed then against Shiam Sunder, stat- 
ing that she was taken to his. house 
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and there ravished by him sgainst her 
consent. Tne learned Judge in his judg- 
ment writes as follows: “Musammat 
Ganga Dei’s statement was tiken down 
as: part of the report. According to 
that statement the three appellants 


have been rightly: convicted.’ A ittle 


later on he says “It is argued that 
Musammat Ganga Dei's stotement  re- 


corded :at the thana on the 26th of 


April 1921, is inadmissible. I fail to 


‘see why. In my opinion itis obviously’ 


admissible. Moreover, it is strong 
evidence, as" at that time Musammat 
Ganga Del was still under the influence of 
Musammat Khilia andhad not coMe back 
into her husband's possession and under 
his influence. I beleve that statement 
to be true." lm revision, it is argued 
that Musammat Ganga  Dei's statement 
to the Pole was inadmissible in evi- 
dence. I quite agree. It was, a state- 
ment made not on oath, nor in pre- 
sence of the accused, and of course 
thay had. no opportunity of cross-examin- 
ing her on it. It is quite inadmis- 
sible as evidence for any purpose against 
the accused. It is admissible in evi- 
dence to contradict the sworn testimony 
oi Musammat Ganga Dei, and I use itas 
such. Musammat Ganga Dei has stated 
in Court that Shiam. Sunder got her 
into his possession and then ravished 


her. I disbelieve entirely that.he ravi- 
Shed het, but l do believe that he had: 
Sextial intercourse with her; and that, 


together with' other. reliable evidence 
that he had her in” his custody, is 
quite enough to convict him of this offence. 
I cannot understand’ what the learned 
Sessions Judge means by saying that 
that statement (i, e; to the Police) is 
Obviously admissible and, moreover, is 
Strong evidénee. If he Mednt to say 


that it is very likely, indeed most prob-' 
able, that that ` statement represents 


the truth, I would agree with him, but 
the: std tement is not evidence, It is 
no More evidence ' in 


the previous statement .is examined in 
Court, that statement. can- be-used, as 
rovided for in tLe Indian: Evidence 


t, to contradict and sometimes to: 
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tion Report, When the person who made. 
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“corroborate the witness: but -it is not 


substantive evidence by itself, and a 
conviction. cannot be. based on. it, In 
my opinion the conviction. was right, 
though notíor the reasons given by the 
Courts . below. The sentence is an 
extremely heavy one and is based 
largely on the assumption that it 
was possible that the accused meant to 
sell the girl in tbe Punjab. This is. 
pure assumption and there is no evidence 
whatsoever to support it. Under these 
circumstances, I think a sentence. of six 
months’ rigorous imprisonment amply 
meets the justice of the case. The fine 
in the case of Shiam Sunder will be 
maintained. I, therefore, accept this 
revision in: so far as I reduce the sen- 
tence on Shiam Sunder to one-of six 
months’ rigorous imprisonment from the: 
date of his original conviction. The fine 
of Rs. 20) will stand. 

I take up in revision the case of Ganga 
Ram and Musammat Khilia as tle record 
of whose case is before me. They have 
not filed revisions. I think that, having 
reduced the sentence on Shiam Sunder, I 
must reduce the sentence on them to 
the same extent. The sentence on 
Musammat Khilia and Ganga Ram is 
reduced to six months’ rigorous imprison- 
ment from the date of their original 
Con viction. 


Z. K. Sentences reduced., 


RANGOON HIGH COURT. 
CRIMINAL APPEALS NOS. 596, 597, 
598, 604 AND 605. OF 1923. 

7 August 16, 1923. 

Preseni:-— Mr, Justice May Oung. 
NGA. MU AND OTHERS—APPELLANTS 
veysus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 
gi 367—Dacoity casa-— Judgment, vontenis of,- 
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The only satisfactory way of writing a judg- 
mentin a dacoity case is to give at first a general 
outline of the case, the dacoity, the course of 
the investigation and the arrest of the various 
accused; then the case against and for each ac- 
cused should be dealt with in detail, and a 
conclusion arrived at with regard to each in- 
dividual. 


Criminal appeals from an order of tke 
Special Power Magistrate, Pyapon, 
passed in Criminal Regular Trial No. 19 
of 1923. 


JUDGMENT.—The learned Magistrate’s 
judgment is not very illuminating and is 
even Misleading in soMe piaces. In one 
passage, he considers all the identification 
parades together and Makes it appear 
as if all the accused were ident fied by 
all the witnesses. In another, he disposes 
of all the defence evidence, ignorng tne 
fact that the witnesses for some of tke 
accused differed materially in substance 
and in weight from others. Tie on'y 
satisfactory way of dealing with a case 
of this nature is tog.ve, at first, a general 
outline of the case, the dacoity, tke 
course of the investigat on and the arrest 
of the various accused, then the case 
against and for each accused shotld be 
: dealt with in detail, and a concluson 
arrived at with regard to each ind.vi- 
dual.  ' 

I find no reference in thejudgment to 
the fact, revealed in Nga Mu’s con- 
fession, that Tun Nyo and Ba E appear 
to have been impicated in the plan to 
commt dacoity; if Nga Mu is believed, 
these two mèp were just aS Mich accum- 
plices as Mg An, and their evidence sould 
be received with great caution, 

Again, the learned Magistrate says: 
“The identification parades were arranged 
properly, and there is nothing to suow 
that accused were identified by improper 
methods.” He entirely ignures tue umm- 
peachable evidence of Maung Po Hla, 
Honorary Magistrate, (P. W. No. 23) to tne 
effect taat Nga Aung Tuin promptly pro- 
tested against the witnesses peeping 
through the loopholes of the Police stat.on 
walls. Inthis connection, the lower Court 
does not appear to have taken into con- 
sideration the dates of the arrests and 
of the parades,.and did not investigate, 
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the possibilities of the accused having 
been seen by the witnesses in. the 
enter. mm, 

Tnecase against Aung Thin was deserv- 
ing of much closer scrutiny. than it has 
received. Thecomb found ig his house is 
of a very common kind, and the fact 
tnat two stones are missing may be no 
more than a coincidence. He does not 
answer to any of tle descript/ons given by 
the inmates of the honse, and the mention 
of his name by Po Ni and others in com . 
nection with thesale of the diamonds is 
Iatner suspicous. Moreover, his alibi 
stands on a much higher footing than 
those ordinarily put forward in such 
cases, 

As to the diamonds, Po ‘kon /P. W. 
No. 22) makes tae startling statement; —'"'I 
do not think the diamonds produced in 
Court are those wh:ch I made over to. 
the S, I. P, Po Hla, Tae damonds 
which I made over to S, I, P., Po . 
Hla got (sic) yellowish colour.” . He 
is tue Maın who actually paid for 
them and took them in Rangoun; and 
his statement certainty requires clearing 
up. - 

Tnese are only some of the matters in 
regard to which the tr.alhas been unsatis- 
factory. In tne circumstances, it is most 
unsite to convict anyone except the person 
wno pleaded giiity. Tunis is Nga Mu, 
who Confessed his share in the dacoity, 
and threw himself on tke mercy of the 
Court. He is a youth of 18, and does not 
appear to have taken an active part. 
He was apparently taken along to point 
out the Louse tu be dacoited, and there 
is nothing to show that he eatered the 
house, stil less tbat he was armed. In 
this case, I alter the conviction to one 
under section 395, Indian Penal Code 
and, considering his youth and the fact. 
that he wastue servant of ‘lun Nyo and 
Ba E (refezrr:d to above as Men who 
m.st have known of the cnme both 
before and after it was ¢omm.tted) I 
reduce the sentence to two year's rj orous 
imprisonment, 


As regards Nga Tun, Aung Thin, Ta 
Ti and Nga Kywet, I consider that they 
should bere-tried. I set aside the convic- 
tions and sentences passed on them and 
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direct that they be committed to stand 
their trial at the Pyapon Sessions. 


Z, K: Remanded for re-trial. 


RANGOON HIGH COURT. 
CRIMINAL APPEAL NO, 1116 or 1922, 
March 26, 1923. 

Present: —Mr. Justice Heald and 
Mr. Justice May Oung. 

KRA CHAN U— APPELLANT 
vef SMS - 

EMPEROR— RESPONDENT. 

Penal Code ( Act XLV of t860), ss. 300, 302— 
Leg cut by assailani—M urder—Sentence—-M itigating 

circumstance. 

A man who cuts another even on the leg with 
Such ferovity and with such a weapon that the leg 
is almost severed, the muscles and bones being 
completely cut, must be presumed to have intended 
to cause injury sufficient in the ordinary course of 
,nature to cause death, and if death results, is 
guilty of murder, unless the case is shown to fall 
within the exceptions Ómentionedin section 300 of 
the Penal Code. ` 

The normal sentence for murder is death, 
and the passing of the alternative sentence would 
be justified only where there is a mitigating cir- 
cumstance, such as, the absence of an actual 
intention to ki 

Criminal appeal from an order of the 
AdditionalSessions Judge, Akyab, in Ses- 
sions Trial No. 43 of 1022. 

Mr. Maung Lat, for the Appellant. 

JUDGMENT,—Appellant has been con- 
victed of the murder of Hla Tun Pru 
and sentenced to death. It appears 
in evidence that Hla Tun Pru was 
reclipipg on a mat in the front room of 
Tha 'un's house which seems to have 
been vsed 2s an opium den and that a 
man entered. and. cut him on the left 
leg below ihe knee with such a weapon 
and with such force that the leg was 
almost severed, the muscles and bones 
being completely cut. Hla Tun Pru died 
within a few hours from loss of blood, 
It is perfectly c'ear that appellant Kra 
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Chan U was, at once, denounced as the 
assailant, There were three other men 
it the house at the time of the attack. 
Tun U was sitting on the same mat with 
Hia Tun Pru, and there was a lamp burn- 
ing close to them. Itis practically certain, 
therefore, that Tun U must have seen 
Hla Tun Pru’s assailant. He says that, 
hearing the sound of a blow, he looked 
up and saw appellant in the room with 
a dah, Appellant ran down from the 
house and Hla Tun Pru cried out that Kra 
Chan U had cut him, Tha Tun and Ni 
Tun Aung, who were also in the house, 
say that, they heard the sound of the 
blow and saw Kra Chan U leaving the 
house, Tha ‘Tun says that, Hla lun Pru 
cried out that, Kra Chan U hadcut him, 
and I notice, that Ni ‘Tun Aung also 
is recorded as having seid so to the 
Police and to the Magistrate, so that his 
omission to say sointbe Sessions Court 
was probably due to careless examinetion 
by the Public Prosecutor, and the Judge. 
San Baw Rhi, who happened to be 
near the house heard tbe alarm 
raised by Tha Tun, swears that when he 
went to the house both Hla Tan Pru 
and Tha Tun told him that Hla Tun 
Pru’s assailant was Kra Chan U. Khine 
Hla Aung, a neighbour, says that Tha 
Tun raised the alarm; he cried out that 
Kra Chan U had cut Hla Tun Pru. Hla 
Tun Pru'suncle, Tun Aung Pru, who was 
sent for soon after Hla Tun Pru was. 
cut, says that Hla Tun Pru told him 
too that it was appellant who cut him. 
Hia Tun Pru was taken the same night 
to the headMan, and to him also he 
reported that he had been cut by Kra 
Chan U. There is other evidence against 
Kra Chan U, but as it is perhaps less 
teliable than that detailed above, it is 
unnecessary to discussit. The above evi- 
dence, if urrebutted, is clearly sufficient 
to warrant the conclusion that it was 
appellant who cut Hla Tun Pru. To rebut 
it there is the evidence of three men 
who say that they were in the houseof 
appellant's father that evening and that 
appellant never left the house. Thouk 
Kya Pru, who is appellant’s uncle, says 
that he went to the house at about 
dusk and appellant came insoon after- 
Wards and stayed there, The witness 
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left at about nine o’ciock with Tun Aung 
Pri, and as they went, one Hnaung Maung 
called out to Tun Auag Pru, who is a 
witness for the prosecution, corroborates 
this story to the extent that he says that 
appellant was at the- house when he 
went there about dusk and that he 
was also there when he left with Thouk 
Kra Pru, He did not know where appel- 
lant was during the rest of the evening, 
but he says‘that at the time when he 
and Thouk Kya Pru left, appellant was 
asking who was at the house. Hnaung 
Maung was there and replied to appel- 
lant’s question. Shortly afterwards, Hna- 


ung Maung, who had left the’ house at 


the same time as Tun Aung Pru and 
Thouk Kra Pru, raised 4 cry, but Tun 
Aung Pru did not 80 to see what was 
the matter. He went on to his own 
house, and not long afterwards was told 
that, Hla Tun Pru had been cut. Hnaung 
Maung similarly says that he wert to 
appellant’s father's house at about the 
time when lamps are lighted. At that 
time, appellaut was there having his food 
in. the house. ‘The witness stayed till 
the: time. when grown up people go to 
bed; and when he left, appellant was 
still there. On the way home, he heard 
that Hla Tun Pru had been cut, so he 
called out: to Tun Aung Pru. Hmwe 
Chan Aung-.tells a similar story as to 
appellant's presence in the house all the 
evening.. But evidence of this sort is 
nearly. always forthcoming, and, in our 
opinion, it is not sufficient. to rebut the 
case ior the prosecution. ^ Appellant's 
father’s house is apparently less than 
three hundred yards from Tha  Tun's 
house, so that appellant could go there 
and back withina few minutes, and even 
if the witnesses were at the house the 
whole evening, as they allege, they had 
no' interest in. appellant and it is un- 
likely that they kept him in sight all 
the time, or would.notice his movements, 
particularly as that house too seems to 
have been used-as an, opium den.. 

We are of opinion, therefore, that there 
is no reasonable doubt. that it was appel- 
lant who cut Hla Tun Pru, 

A wan who cuts another, even on the 
leg! with. such ferocity and with such a 
weapon as to cause such.an Injury as 
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that which Hla "Tun Pru received: must, 
we think, be presumed to intend to cause 
injury sufficiext in the ordinary course 
of nature to cause death, and if death 
results, is guilty of murder unless the case 
is shown to fall within the exceptions 
provided in the Code, No defence based 
on the exceptions has been raised in the 
case and none seems to atise, No motive 
for the attack has been established. There 
isa suggestion, but there is no cvidence, 
that it was the result of a quarrel over 
gambling, but no question of self- 
defence, provocation, or fair fight arises. 

We hold, therefore, that appellant was 
rightly convicted of murder. 

The normal sentence for murder is 
death, and in order to warrant the pass- 
ung of the alternati\e sentence, there must 
be mitigating circumstances. In this case, 
the only mitigating citcumstante is the 
absence of an actual intention to kill. If 
appellant had actually intended to kill 
his victim, he would have cut him over 
the head or in some more. vital. part. of 
the body than theleg. We are of opinion 
that in this case the passing of the minor 
sentence is justifiable, and accordi. gly, al- 
though we confirm the. conviction: for 
murder, we'set aside the sentence'of death 
and sentence appellant to’ transportation: 
for life. 

Sentence commuted.» 


w. C. A, & N. H, 
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KAMINI MOHAN 0, NIBARAN CHUNDRA. 
CALCUTTA HIGH COURT. 
SECOND CIVIL, APPEAL N 0. 1466 OF 1920. 
August 25, 1022. 
Present:—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Rankin. 
KAMINI MOHAN BASU AND OTHERS—- 
DEFENDANTS— ÁÀPPELLANTS 
DETSUS 
NIBARAN CHUNDRA MITRA AND 


OTHERS—PLAINTIFFS—-RESPONDEN'TS. 
. Civil Procedure Code ( Act V of 1908), O. I, v. 


— Non joinder—S uit by one of two PoE SIs 


partner made co-defendanit—Decree form, of. 

Whete two parties contract with a third party, 
a suit byone of them making the other a co- 
defendant ought not to be dismissed merely be- 
cause the plaintiff has not proved that the co- 
defendant had refused to join as a plaintiff. (c 

Cullen v. Knowles, (1898) 2 Q. B. 380; 67 L. J. Q: 
B. 821; Im ve Mathews, Oates v. Mooney, (1905) 
2 Ch. 460 at p. 469; 74 L. J. Ch. 656; 93 L. T. 158; 
54 W. R. 75; Pyari Mohun Bose v. Kedarnath Roy, 
| 26 C 409; 3 C. W. N. 271; 13 Ind. Dec. (N. S.) 864; 
Luke v. South Kensington Hotel Co., (1879) 11 Ch. 
D.:21;:48 L. J. Ch. 361; 40 L. T. 638;- 27 W. R. 
' 514 and Pramada Nath Roy v. Ramani Kanta 
Roy, 351. 4.73; 35 C. 331; 12 C. W. N. 249; 10 Bom. 
L. R.66; 7; C.L. J. Eso LRM, 1 324373 M- Ie T. 
25: (2.0), xelied om. 


In such a'case as the foregoingit t the plaintif 
succeeds, the decree should bein favour of him- 
self and the defendant who should have been 
joined as co-plaintiff, 


Second appeal against a decree of ae 


Subordinate Judge, Dacca, dated the 20th 
February 10920. ` 


Babu Abinas, Chundra Ghose,: for Babu 
Profulla Chundra Ghose, for the Appellants. 

Mr. Rajendra Chundra Guha, for the 
Respondents. 

JUDGMENT. —This is an appeal by the 
first defendant in a suit for recovery ot 
money due as the. price of jute supplied 
‘by the plaintihs to the first four defead- 
ants. The plaintiffs alleged that the first 
four detendants had:a joint business known 
as Lachman Jute. Company, arid were sup- 
plied with jute from time to-time: He 
accordingly claimed Rs. 904-9-0 as due on 
account of the price of.jute. "The fifth 
defendant wasjoined on the allegation that 
he had acted as a broker in the transac- 
tion and that as it had béen asserted 
that he had received. some money .on this 
account from the other det endant, it was 
desitable that the matters inissue should 
be decided in his presence. ..The fifth’ de- 
fendant pleaded that, he was not a broker 
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‘appealed to this Court, 


K 


init a partner of the plaintiff, and he offer- 
ed to join asa -o-pleintif£, This offer 
was apparently ignored. The result was 
that there was an investigation of the 
price oi jute supplied to the first 


four defendants, which the Trial Court 


found amounted to Rs. 270-13-0. The 
Court then proceeded to make a decree 
infavour of the plaintifffor one-half of this 
sum on thegrouhdthat as the jute belong- 
edtoa pa rtnership, of which the plaintiff 
and thefifth defendant wete partners, the 
plaintiff was entitled to one-half of the debt, 
The defendants were apparently satisfied 
with this decree. The plaintifi, h »wever, 
appealed, with the result that he was 
allowed 2 decree for the whole sum of 
Rs.270-13-0. The first defendant has now 
and urged that a 
decree, should not have been madefor more 
than one-half of the price ot the jute. We 

ate of opinion that this conten aon cannot 
be supported. 

It is true that the fifth def sada was 
not joined asa party os the allegation 
that he . was a partner -of the plaintiff. 
That fact, however, trenspiredin the evi- 
dencé, and is not uow challenged. The 
question thusarises, whether there should 
be a decree forthe whole sum in favour of 
the plaintiff and the fifth defendant jointly. 
The first four delendants have no concern 
with the partnership. They cannot urge’ 
that the plaintiff should have a decree 
for only one-half of the sum due from them, 
because the fifth defendant is not joined 
asa plaintiff, The view we takeis supported 
by the well established principle applied 
in Cullen v. Knowles (x), and In ve Mathews, 
Oates v. Mooney (2). Thesame question was 
considered by a Full Bench of this Court in 
the case of Pyari Mohun Bose v. Kedarnath 
Roy (3) where it was ruled that if two 
pa rties contract witha third party, a suit by 
one of them making the othetsco-defendants, 
ought not tobe dismissed, merely because 


- the plaintiit bes not proved that the co- 


defendant had refused to join asa o» 
plaintiff. In support of this proposition 


(1) (1898) 2 Q. B: 380; 67 L. J. Q. B. 821. 
(2) ep Ch. a ia 469; 74 L. J. Ch, 6 :6; 
(3) a6 €. LS 4 c. W. N. qu 13 Ind. Dee, 
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reliance was placed on the case of Luke v. 
South Kensington Hotel Co. (4). The same 
view was affirmed by the Judicial Commit- 
tee in the case of Pramada Nath Roy v. 
Ramant Kanta Roy (5). In the case before 
tis, on thefacts found, the decree should 
have been made inlievour of the plaintiff 
and the 5th defendant. This, however, 
does not assist the appellant, becuase he 
has to pay the whole suin decreed by the 
lower Appellate Court; itis no relief to him 
to kuow that the sumis decreedin favour 
of the plaintiff and the fifth defendant 
jointly, rather than in favour of the 
plaintiff alone. 

The result isthat, subject to this modi- 
fication, namely, that the decree will be & 
joint decree in favour of the plaintiff and 
the fifth defendant, the decision of the 
Court below will stand and this appeal 
will be dismissed with costs. k 

The cross-objection is not pressed and 
is, theretore, dismissed. 

w.C. A. Appeal dismissed. 


(4) (1879) 11 Ch. D. 121; 48 L. J. Ch. 361; 40 L. 
(T. 638; 27 W. R. 514. ` : 

(5) 35 I. A. 73; 35 C. 331; 12 C. W. N. 249; 10 
‘Bom. L. R.66;7 C. E. J.139; 18M. L. J. 43;3 M. Ie 
KET TAP) 


BOMBAY HIGH COURT. 
-Crviz, REFERENCE CASE No. ró OF 1922. 
. April 5, 1923. 
Present -—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
S. M. RAMZAN AND CO., TRADING AT 
ADEN IN THE NAME oF ADEN OIL 
^ “COMPANY, BY S. M. RAMZAN, 
MERCHANT, ADEN- -PLAINTIFES— 
" ^  APPELLANTS 
versus 
SHARIF MOHAMED HASSON AYAB, 
^ MERCHANT, ADEN—DEFENDANT— 
RESPONDENT. 


Negotiable — instrument —Draft —Payee not ex- 
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ercising due diligence in presenting—-Drawee be 
coming insolyent— Drawer's liability. 


The delivery of a draft is a conditional payment, 
and if the draft is not met in due course, the 
original debt can be sued on ; Butif the person 
to whom the draft is given fails to exercise due 
diligence in presenting it, with the result that 
loss is caused to the drawer, then the loss must 
fall on the party in default and not on the drawer. 


Reference made by the Political Re- 
sident .at Aden, under .sectión 8 of the 
Aden Act, II -of 1864, in Appeal No. I4 
of 1921. 


Mr, ‘Campbell, for the Appellants. 


Mr.  Raianlal Ranchoddas, for. tke 
Respondent. 
JUDGMENT.— The plaintiffs claimed 


Rs. 1,577-12-0 against the defendant as 
the price of certain goods sold. It 
appearsfrom the record that the defend- 
ant gave the. plaintifis a draft on one 
Devji Sarakchend for tbe amount on 
20th September 1920, and, if the plaintiffs 
had. presented the draft to the drawee at 
once, it would have been honoured. As a 
matter of fact, the plaintiffs endorsed tle 
draft over to the firm of  Rajeebhoy 
Lalji and Co., on the Ist October 1920. - 
On the r6th October 1920 the drawee 
made up his account with the drawer 
leaving the amount with tke  drewee 
which would have been sufficient to ‘pay 
the draft, so that, between the rst 
October and the 16th Octcber, if the draft 
had been presented it would heve been 
paid. Thereafter, tte drawee beceme an 
‘insolvent, with the result that the defend- 
ant:lost the benefit of the money which 
was with the drewee and which shouid 
have been paid to the plaintiffs if he 
bad done what te ougnt to have done 
when he got the dratt, On-these facts the 
law is perfectly clear. In the first instance, 
the delivery of a draft is conditional pay- 
ment, and if the draft is not met in 
due course the otignal debt can be sued 
oa. But if tke “person to whom the draft 
.is given fails to exercise due diligence 
in presenting the .draft, with tke result 
that less is caused to the drawer, then 
the loss must fall on the party in defanit 
and not on the drawer. We think, 
‘therefore, the decision -of the lower Court 
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was right and return the record with 
this expression of our opinion. 


Costs, costs in the cause. 


SoD. Record vYelurned. 


CALCUTTA HIGH COURT. 
FrnsT CIVIL APPEALS NOS, 138.237 TO 248 
< . OF 19:0. 
FIRST- APPEALS NOS. 16 To 310P 1921. 
e June I, T922. 
Present:—Mr. Justice Chatterjee and Mr, 
mE Justice Pearson. 
BURN AND CO., L/tb. —ÁPPELLANT 
versus 
Tas SECRETARY or STATE 
FOR INDIA In COUNCIL, — 
RESPONDENT, 


Land Acquisition Act (1 of 1894), ss. 9, 25 
— Notice, non-service. of— Knowledge of proceedings 
— Failure to prefer claims—Sufficient cause. 


, Although a notice under section 9 of the Land 
Acquisition Act is imperative, yet if the 
patty complaining has knowledge of the pro- 
ceedings, non-service of the noticeis not fatal to the 
proceedings. [p. 580, col. 2.] 

Ganga Ram Marwari v. Secretary of State for 
India, 30 C.576 at p. 580, Secretary of State v. Qamar 
Alt, 5x Ind. Cas. 501; 16 A.L. J. 669 and Kasturi 
Pillai v. Municipal Cowncil, Evode, 53 Iud. Cas. 
646; 37 M. L. J. 618; xo L. W. 331; 26 M. L. T. 
268; 43 M. 280, relied on. 


Such non-service, however, amounts to suffi- 
cient 


[p. 580, col. 2; p. 58r, col. r.] 


First appeals Nos. 158, 237 to 248 
against a decree of the District Judge, 
Burdwan, dated the 27th April and 
‘4th October 1920, and Nos. 16 to 31 
of 192I, dated the ist June 1922, 
against a decree of the District Tudze, 
Burdwan, dated the 12th December 2920, 


reason under section 25 ofthe Act for 
omitting to prefer claims before the Collector. 


Babu Mañ matha Nath Mukerjeeand Babu 
Panna Lal Chatterjee, tor the Appellants. 

Babu Dwarka Nath Chackerverity and 
ee Nath Guha, for the Secretary of 

tate, 

Babu Bankim Chandra Mukerjee, tor the 
pct in Appeals Nos. 16, 20 and 22 

O 3I. 

Babu Sukhmoy Chatterjee, for the Respond- 
ents Ín Appeals Nos. 17, 20, 29, 30 and 31. 

JUDGMENT.— These appeals arise out 
h proceedings under the Land Acquisition 

ct, 

There area large number of cases which 
may be divided into three groups. The first 
group relates to Cases Nos. 2 to 77, 25-A 
and 8o to 82, They were included in one 
Teterence to the Judge arid are covered 
by Appeal No. 158. Then R. A. 237 to 
248arise outof I2 cases betore the Collector, 
and the main question involved in Appez.1 
No. 158 as well asin the 12 Appeals Nos.237 
to 248 telates to the queston of valuation so 
far as the proprietor's interest is concern- 
ed. Inthethrid batch of cases, viz., Appeai 
Nos. 16 to 3r arising out of CesesNos25 to 
40, the question relates to apportionment 
ot the compensation as between the land- 
lord and the tenantsaudalsoto the question 
-of increase of valuation sofarasthe interest 
of the tenants is concerned. 

It appears that the Land Acquisition 

Collector valued the interest of the raiyat 
Sepair-tely from those of the landlord, 
the latter being referred to as the propric- 
tary interest. Accordingly, compenez.tion 
was awarded forthe ratyais’ interests sepa- 
rately from that awarded for the landlords. 

On» reference to the Court under section 


« t8 of the Lend Acquisition Act, the learned 


Judze discllowed the reference in cases 
covered by Appeal No. 158, as also Appeals 
"Nos. 237 to 248 on the ground that Messrs. 
-Burn and Co., who are the Se-paintdars, 
had omitted, without sufficient reason, to 
prefer any claim before the Collector. So 
faras the cases covered by Appeals Nos. 
16 to 31 are concerned, the Court below 
has incteased theawardin respect of cer- 
tain classes of land, and has apportioned 
the compensation between Messrs. Burn 
and Co.and the tenants in the proportion 
of 40 to 69. 

Massts. Burn and Co, have preferred ap- 
paris in «ll these cases, and some of the 
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tenants have preferred cross-objections 


in thelist group of Appeals Nos, 16 to 31. 


(except in three 


y 
The tenants are no parties to the first 
two groups of appeals mentioned above, 
ond the only question we have to consider 
in these casesis, whetherthere was sufficient 
reason for Messrs. Burn & Gos.’ omission 
to make any claim before the Collector, 

It appears that, originally, no notice 
wis served upon thom. The special 
notice fixing 13th June for the hearing 
of the cases was issued on the 20th May, 
when the Company were no parties to the 
proceeding. It was on the 13th June 
1015, that the Deputy Collector found 
out on enquiry that certain persons were 
dar-patnidars and Messrs. Burn & Co., 
were the se-patnidars of the village and 
the order was “enter them as such." The 
Company wrote a letter to the Collector 
onthe 7th June that the lands should be 
measured in their presence and asked for 
certain information. The information was 
supplied, and atter a good decal ot corres- 
poadence on the question of measurement, 
there wis Temeasurement of the lands in 
their presence. It was not until the r4th 
August that the measurement was com- 
pleted, and on the next day r5th August, 
1918, the Collector made an award in the 
absence Of, and without giving notice to 
the Company, on the roth August 1918, 
the Company filed a petition claiming com- 
pensation at the rate of Rs. 500 a digha, 

Ithas been contended before uson their 
behalf that notice under section 9 of the 
Land Acquisition Act is essential and that, 
such notice not having been served, the 
proceedings were bad. 

Although there isno doubtthata notice 
under section 9 of the Act is imperative, 
noa-service of the notice is not fatal to 
the proceedings, if the party complaining 
his notice of the proceedings (see the case 
of Gingz Ram Murwari v. Secretary of State 
for India (i), Secretary of State v. 
Qamar Alt (2), Kasturi Pillai v. Municipal 
Couuci, Erode (3). It appears from the 
correspondence that Messrs. Burn & Co. 


Cases Nos, 21, 25 and 


"^ 
A 


30 C. 576 at p. 580. 

51 Ind. Cas. 501; x6 A. L. J. 669. 

53 Ind. Cas. 046; 37 M. L. J. 628; 10 Ie Wi 
6 M, L. T. 268; 43 M, 280. 


had full notice ot the proceedings. "They 
were present when the re-measurement 
took place, and, having regard to 
the statements in the  order-sheet 
dated i3th June 1918, which tun as 
follows:—'^Lhe agent of Messrs, Burn & 
Co. verbally  prays for a week's 
time to file claim. Time allowed. The 
agent has been shown all the records." 
We donot think it can be held that the 
proceedings were void by reason of the 
non-service of notice under Séction 9. 

The question, however, remains whether 
the appellants had sufficient reason forthe 
omission to prefer claims before the Coflect- 
or, 

Now, the whole correspondence shows 
that the Company were fightiny out the 
question of re-measurement ; and evidently 
they were under the impression that the 
question of valuation would be taken up 
after the question of measurement was 
finished, and apparently had no idea that 
the very next day after the measurement 
wascompleted in their presence, the Col- 
lector would make his award without 
any Previous notice to them, 

The learned Judge has considered the 
effect of the non-service of notice under 


_section 9, but does not appear to have 


considered the question whether there 
was sufficient reason within the meaning cf 
section 25 with reference to the affidevit 
of Mr. Bates and the circumstances as 
appearing inthe correspondence between 
the Company and the Collector, 
Although, therefore, we think that, the 
non-service of the notice did not vitiate the 
proceedings, we are of opinion that there 
was sufficient reason for the omission to 
prefer claims before the Collector. That 
being so, Appeals Nos.158 and 237 to 248 
will go back to the Court below in order 
that the casesmay be tried and disposed 
of on the merits. As stated above, 
the tenants were not parties to these two 
groups of cases, Any increase, therefore, 
inthe award by the Land Acquisition Judge 
will notaffect the tenants in any way. 


We now come to the Appeals Nos. 16 to 31, 
The first question for consideration is 
whether Messts. Burn & Co., as tands 
lords, ate entitled to the whole of the com- 
pensation awatded, under an agteerrent 
with the tenants, 


+ 


. of rent. 


. ants would 
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Now, in some of these 16 cases, there were 
no babuliyais, and in some other cases again, 
although there were kabul: iyats, there is a 
stipulation to the effect that in the event 
of the land being taken up by 2 Railway, 
' the landlord would get the compensation 
but that the tenants would get the value 
of theland,asalso a proportionate reduction 
Having regard to the fact that 
there is an express stipulation that the ten- 
get the value of the land in 
addition to a reduction of the rent, we think 

.the tenants are entitled to the volue cf 
‘the tenants’ interest in the land, and 
Messrs. Burn & Co. cannot claim any 
portion of the same under the kabuliyais. 

In the remaining eppeals, there is oo 
stipulation that the landlord would gct 
the entire compenss2tion money, and there 


jiis no stipulation thet the tenants would 


get anything beyond a reduction of the rent 
payable by them. 

The leatned Judge, however, has found 
that the kabuliyais were obtained by the 
, predecessors of Messrs. Burn & Co, 
by coercion. There is evidence in support 
‘of that finding, and we are unable to oe 
‘that the learned Judge is wrong ` 
‘his finding upon that point. That hee 
so, the appellant's contention must fail, 
and the Appeals (Nos. 16 to 31 of 1921) 


are dismissed. 


"This disposes of the eppecis. 

The tenants, however, in some of the 
appeals, viz. Nos. I6, 17, Iĝ, I9, 20, 
22, 23, 24, 26, and 28 to 31, have pre- 
ferred cross-ohic:tions on the ground that 
the Court below haserred iu apportioning 
the compensation in the proportion of 40 


“to 65 between the landlord and the tenants, 


There-is no doubt that the Collector 
valued the interest of the landlord sepa rate- 
ly from that of the tenant, and that the 
compensation which was allowed to the 
tenants was in respect of their interest 
only. On reference, the Court below in- 
creased the valuation in respect of certain 


classes of land. It apportioned the com- 


pensation, as stated above, between the 
landlord and the tenants in the proportion 
of 40 to 60. 

Itiscontended on behalf of the tenants 


"that, thelearned District Judge consider: 


‘ed the valuation of the tenants’ interest 
only; as he had already di sposed of the cases 


in which the question of the valuation of 
the proprietary interest was involved. 

It is true that the cases in which the 
question of the valuation of the proprietary 
interest was invlved, were dismissed bv the 
learned Judge on the ground that the 
Oompany hid not preferred any claim, 
but the fact that he apportioned the com- 
pensation money between the landlord and 
the tenants, indicates that the valuation 
made by him was the valuation of all the 
interests in the land and not merely the 
interest of the ratyat. On the other hand, 
we have been referred to certain passages 
inthe judgment and order sheet to show 
that what the learned Judee did, was to 
valite the interest of thet enants only, 
The point is not, however, free from doubt. 
In these ci tumstances, we think that 
some of these cases also should go back 
to thelower Court in order that the lea rned 
Judge may determine the value of the 
tenants’ interestsin the land, and award the 
whole of such value to the tenants. 


It is to be observed that in five out of 
the I6 cases, namely,in Appeals Nos, 2r, 
22, 23, 25 and 27, it will not he necessa ry 
to send the cases back, because the vajus- 
tion was made by the Collector in respect 
of the tenants’ interest only, and the Lerd 
Acquisition Judge has merelv confirmed 
the valuation made by the Collector. “That 
being so, no question of apportionmert 
arisesin those cases, The cross-objcct/ons in 
the two Appeals Nos, 72 ard 23 are allowed. 
The remaining cases out of the 16, víz., 
Appeals Nos. 16, 17, 18, I9, 20, 24, 26. ak, 
20. 30 and 3I, willbe sent to thelower Court 
for determination as to what is the value 
of the tenants' interestin thelend, and for 
awarding sach amount to the tenants accord- 
ingly. Messrs. Burn & Co., therefore, 
will not be entitled to anvthing out of the 
amount which may be settled bv the Land 
Acquisition Judge as the value of the 
tenants’ interest in the land. 


The result is that the Appeals Nos. 158 
and 237 to 248 of 1920 will be sent hack 
to the lower Court for disposal accordirg 
tolaw.Theappellants will be entitled, under 
section 13 of the Court-Fees Act, toa refund 
of the Court-fees paid by them on the Mem o- 
randa of Appeals. Costs, one gold mohur 
in each case, to abide the result, 


at 


-— 
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Appeals Nos. 16 to 31 of 1921 a re dismissed 
with costs, Weassess the hearing fee at 5 
gold mohurs to be paid to the Secretary 
of State and ro gold mohurs to the tenants 
respondents. 

Gross-objectionsare allowed in rr of the 
Appeals, viz., in 16, 17, 18, 19, 20, 24, 26, 
28,29, j,0and 31. Thecases will he remand- 
ed to the Court belowin accordance with 
observations made above. ‘here will be no 
separate Pleader’s fee in these cases, but the 
costs on account.of Court-fees onthe memo- 
randa of ctoss-objections willabide the result, 

‘Lhe cross-objections in Appeals Dos. 22 
and23 are allowed. 

Let the records be sent down as soon as 
the decrees ate signed. 

wW, C. A. Cross-objections allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO, 2131 OF 1918. 
December II, 1922, < 
Present:—Mr. Justice Scott-Smith and Mr. 
Justice Zafar Ali. 
HANS RAJ, MINOR, THROUGH TEKA 
DEV I—PLAINTIFF—APPELLANT 
Versus 
BULAQT MAL AND OTHERS—DEFEND- 
ANTS—RESPONDENTS. 

HinduLaw-— Joint famtly—Decree against father 

on mortgage—Son not party to suit—Son, right of, 
o -challenge morigage— Antecedent-debt, doctrine of. 

Wh re a decree is obtained against a H ndu 
father in a snit upon a mortgage to which his 

.Son wa nota party, itis open to the son to sue 
fot a declaration that the mortgage will not affect 
his rights unless it can be shown that the mort- 
gage was for an antecedent debt or was raised 
for some necessity. [p.583,col 2. ` 
. In Hindu Law,in order to render a son liable 
for his father's debt, the creditor must prove the 
existence of a debt due by the father, the mere 
existence of a decree against the father is not 
evidence against the son who was not a party 
to the suit in which the decree was obtained. 
[p. 583, col. 1 ] 

Bhagwant v. Tulsi Ram, 51 Ind. Cas. 130;.1 U. 
P.L. R. (A) 48 and Kasturi Mal v. Lajja Ram, 
60 Ind. Cas. 751, relied on. 

The exception relating to antecedent debts 
which covers the case of a mortgage or sale by 
the father of a joint family governed by the Mitak- 
shara Law, being an exception from a general 
and sound principle that if a debt contracted by 


[1025 ' 


‘the father is not for the benefit of the joint 


family estate he should have no power either 
of mortgage or sale of the estate to meet such a 
debtis one whichshould not be extended and should. 
be very carefully guarded. A loan made to the 
father on the occasion of a grant by him of mort- 
gage on the family estate is not an antecedent debt; 
Lp. 583, col. 1.) ' 
Sahu Ram Chandra'v. Bhup Singh, 39 Ind; 
Cas. 280; 39 A. 437; 15 A. EL. J. 437; I9 Bom 
L. R. 498; 26 C. L. J. x; 33 M. L. J. x4; (1917) 
M. W. N. 439; 22 M. L. T.22; 6 L. W. 213; 44 l © 
A. 126; 21 C. W.N. 698; 1 P. L.' W. 557 (P. CJ, 
relied on. . < 


Secoud appeal from a decree of the 
the District Judge, Ferozepur, dated the 
25th March i918. l 

Mr, Sardha Ram, for Lale Moti Sagar, 
R.S. for the Appellants, 

Mr, Manoha: Lal, for the Respondenis, 

JUDGMENT.—The facts of the case, 
out of which this second appeal arises, are 
briefly as follows:— 

On the roth November 1913, Mul Chand 
father of ihe plaintis-appellant, executed 
a mortgage-deed of a half share. in certain 
immoveable property in favour of Bulagi 


Mel and Ram Lal, defendants-respond- 
ents, for Rs. 4,000. The deed: was 


presented for registration, but registration 
was refused on the rith February 1914; 
Subsequently, the mortgagees brought a 
suit forcompulsory iegistration and oLte:r- 
ed a decree on the 21st December 1014, 
andin accordance with that decree, the 
mortgage-deed was registered compulscrily 
onthe 14th January 1915. On tne roth 
April 1015, the mortgagees sted Mul 
Chand for recovery of Rs. 5,350 on the basis 
of the deed of mottgage, and on the 27th 
May Mul Chand confessed judgment and 
the suit was decreed. On the 31st argust 
1915, Hans Raj brought the present suit 
for a declaration thet he was the owner 
and in possession ofthe propertyin suit) and 
that the mortgage would not te binding 
upon him. The First Courtícund that there 
was no valid necessity for the morípege 
and that the money was raised “by Mul 
Chand forimmora] purposes, 2nd it, there- 
fore, gave the plaintiff the decree sought 
for, Thelower Appellate Court held that 
the morteace-debt had merged into a 
decree and that the decree represented an 
antecedent debt which it was the duty of 
Hans Réj, as the son of the debtor, to dis- 


charge, and that it was not proved that the 
‘debt was incurred for immoral purposes, 
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It, therefore, accepted the appeal and dis- 
missed the suit of Hans Rat. 

Hans Raj has filed 2 second appeal 
to this Court, and his Counsei has cited 
the cases reported as Bhagwant v. Tulst 
Ram (1) and Kasturi Mal v. Lajia Ram (2) 
as authority for the proposition that in 
Hindu Law, in oder to rendet a son liable 
for his fatner’s debt, the creditor must prove 
the existence of a debt due by the father, 
the mere existence of a decree against the 
father is not evidence against. the son who 
was nota party to the suit in which the 
decfee wasObtained. Heaiso referred to the 
well-known ruling of the Privy Council 
reported as Sahu Ram Chandra v. Bhup 
Singh (3) in which it was held that the 
exception telating to antecedent debts 
which covers the case of 2 mortgage or 
sale by the father Of a joint f«mily govern- 
ed by the Mitakshara Law, being £n excep- 
tion froma genera] and sound principle 
that if a debt contracted bv the father is 
notfor the benefit of the joint family estate, 
he should have no powereither of mortgage 
or sale of the estate to meet stich a 
debt, is one which should not be extended 
and should be very carefully guarded. A 
loan made to the father, on the occasi on of a 
grant by him of mortgage on the family 
estate, is not an antecedent debt. 
Counsel also referred to Mayne’s Hindu 
Law, 8th Edition, page 451, wherein it 
is stated that, it is au established rule that 
a father can make no disposition oi the 
joint property which will prejudice his 
issue, unless he obtains their assent, if 
thev are able to give it, or unless there is 
some established necessity or moral of 
religious obligation to justify thetransac- 
tion. Mr. Manohar Lal, on behalf of 
the respondents, st first argued that, as 
the mortgage-debt had merged into a decree, 
the decree represented an antecedent debt 
ond the plaintiff could . not go behind it 
and question the mortgage upon which it 
is based. Now, the plaintiff, in the present 
suit, seeks no declaration in rcgard to the 
decree ; he merely a sks that the mortgage 


(1). 51 Ind. Cas. 130; 1 U. P. L. R. (AJ) 48. 

(2) 60 Ind. Cas. 751. 

(3) 39 Ind. Cas. ae 39 A. 437; 15 A. In J. 437; 
19 Bom. L. R. 498; 26 C. L. J. x; 33 M. L. J. 14i 
(1917) M. W.N. aaa M. L.T.22; 6 L. W. 2133 
a 126; 21 C. W:N. BNET. T. W. 557 (P6) 
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should notaffect histights, and Mr. Manohar 
Lal eventually admitted that unless the 
mortgage was for an antecedent debt 
Or was faised tor some necessity, it 
would not be binding upon the plaintiff. 
Now, there is some evidence on the record 
that Mul Chand received Rs. 4,000 in cash 
and in currency notes in consideration oi 
the execution of the mortgage at the time 
of the execution. 

This being so, the debt was not antece- 
dent to the alienation and, therelore, in . 
accordance with the Privy Council ruling 
cited above, the elienation cannot be said 
to have been made to pay off an antece- 
dent debt. In these circumstances, it is 
not binding upon the plaintiff unless it 
was raised for some necessity, Mr. Manohar 
Lel frankly admitted that there is no proof 
Of such necessity and, in the end, said that 
he hed no objection to the plaintif being 
given a decree that the mortgage should 
not affect. his rightsin the property mort- 
Saged. 

We, therefore, accept the appeal and set 
aside the order of the lower Appellate 
Court, give the plaintif? 4 decree declaring 
that he is a co-percener in the property 
mortgaged and that the mortgage shall 
not aifect his rights in the property. The 


pí2intif's costs throughout shall be 
borne by Bulagi Mel and Rem Jal, 
tespondents. 

N.H. O Appeal accepted. 


CALCUTTA HIGH COURT. 
FIRST APPEAL FROM ORDERS NOS. 378 AND 
379 OF 1920. 

Jut: y 27 2022. 
Present -—Sir Lancelot Sanderscr, KT, 
Chief Justice, and Justice Sir Themas 
Kaanon, KT. 
SREPAT SINGH AND ANOTEER— 
APPELLANTS 
QEY SIS 
RAM SARAP SURVA PRASAD AND 
OTRERS-~ RESPONDENTS. 
Insolvency-— Receiver — Reymuneration, 


f 
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There is no absolute rule that a Receiver of an 
insolvent’s estate should be remunerated by the 
method of percentage and commission , although 
this is generally done; the matter is within 
the discretion of the Court which, if it thinks fit, 
may allow a remuneration at a fixed rate. = 

A Receivers remuneration must be ' paid 


out of the insolvent's estate—his legal repersent- . 


atives cannot be made personally liable forit. 
First appeal from the order of the Dis- 
trict Judge, Murshidabad, dated the 8th 
-October, in M. A. No. 278 of 1929. l 
Babu $.. C. Basak (with him Baku 
Bepin Chandra Bose), for the Appellants. 
Babu D. N. Mitter (withhim Babu Abani 
Nath Bhattacharjee), for the Respondents. 


JUDGMENT. | 
Richardson, J.—These are two appeals 
‘from two | orders made in tke 


course of insolvency proceedings by the 
- District Judge of Murshidabad in the 
following circumstances :— The late Chat- 
rapat Singh was adjudicated an insolvent 
by an-otder of the Privy Cotuncii, dated the 
20th November 1919. On theznd August, 
“10917; the District Judge made an order 
appointing Babu Promatha Nath Chakra- 
burty Receiver of the insoivent's estate 
- Chatrapat died on the r5th April, 19018, and 
the appellants in these appealsare his sons 
Srepat Singh and Jagetpat Singh, the res- 
pondents being the Receiver whose name I 
have mentioned and certain creditors of 
“the estate. On the 26th May 7919, the 
District Judge,.on an application by the 
appellants to bemade parties to the pro- 
cecdings, held that they had notitie'cr in- 
terest to comeinas parties, Thatorder was 
subsequently reversed on appeal Ly the 
High Court by an order dated the roth 
May 1920, and since then the names of the 
appelfants have appeared as parties on tke 
tecord. In view of the course which the 
argument before us hes taken and of the 
.order which we propose to make, it js 
not necessary on the present occasion to de- 
cide whether the right of the appellants 
toappear waslimited to the particniarpur- 
` pose which the learned Judges hadin view 
in making their order - 
Meanwhile, on the 26th June 1919, the 
District Judge (Mr. Rau) made an order 
fixing the remuneration of the Receiver at 
Rs. 156a month, and rightly directing thet 
the remuneration should be paid out of the 
estate of the insolvent. §.. | | . 
On the27th August 1920, the appellants 
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by a petition to the District] udge, ccm plain- 
ed that the Receiver's remuneration was 
excessive. The matter came before tke 
District Judge on the 18th September, 1926, 
when he directed the Receiver to: sukmit 
what he called a concise account: of. the 
work which he had already done. This 
concise, account or statement was duly 
submitted by the Receiver and on the 8th. 
October :920. the District, Tüdae {then 
Mr. J.A. Ross) passed the order from. which 
.Appea! No. 378 has: been preferred in 
these terms: “Examined the account 
of the work done by the Receiver. Heard 
objector’s criticisms ‘and Pleaders on Leth 
sides, Isee no reason tointerfere withthe 
order of Mr, Rat as regards the remunere- 
tion of the Receiver up to the present. He 
will, however, in future keep’ a detailed 
diaty of the work done by him and submit 
it monthly and be prepared at the time cf 


submission to produce ‘all connected papers. 


‘The tate’ of remuneration will be liable to te 
reconsidered £s from first October 1920, 
on examination of the diaries submitted." 
Appeal. No. 379 is preferred f rom a latet 
Order of -23rd December 1920, which is 
in»part a corollary of the earlier order. 


‘The order directs theinsolvent's represent- 
atives, meaning Chatrepet Sirgh’s sons, tLe 


appellants before us, to deposit in Ccurt 
a sum- of. Rs. 5,850, being the reruneraticn 


. due to:the Receiver at the rete of Rs. 1z0 


& month up to the 2nd November 10920, 
‘The ordet says nothing about the remurets.- 
tion -of the Receiver for env subsequert 
period, 


'. As regards the first appeal telatirg to 


the rate of the Receiver's remuneration, a8 
originally fixed, thatisa matteron which 


vtwolearned District Judges have exercised 
their discretion, and I have no doubt that 
‘in exercising their discretion they consider- 


ed thé whole of the circümstances and in 


particular the difficulties likely to atterd 
"the administration of the estate of such a 


man as Chetrepat Singh, involved as Łe 
had been in so much a complicated’ liti- 
gation. Mr. Ross had before him the Re- 
celver’sstatement of what he he.d done. As 
to the future, Mr. Ross. gave suitable 
directions to the Receiver' in reeard to 


the submission of his accounts, He also 
directed that, in future, the. Receiver should 
keep a detailed diary of his work which he 
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was to: submit every month. In these 
circumstances, we do not think we ought to 
interfere with the discretion of the Court 
below in the matter of the Receiver’s re- 
muneration for the period up to the second 

November 1920. 

- No doubt, a Receiver is generally remu- 
nerated by the method of percentage or 
commission but there is no absolute ruje 
that he should be so remunerated. The 
Court hes a discretion, if it thinks fit, to 
allow him remuneretión at a fixed rete. 
` In the present case, Tfeel theless inclircd 
to interefere, because the amount of the 
femuneration has, in the result, only been 
determined forthe period up to the and 
November 1920. As regards the sutse- 
quent period, the learned Distrit Judge’s 
reservation, in his order of 8th October 
will apply, namely, that the rate of remu- 
neration will be liable to be reconsidered, 
This judgment leaves the District Judge 
entirely free to settle the principle on which 
ot the rateat which the Receiver skould be 
remunerated in respect of such subsequent 
period. :- l 

_As regards the order of the 23rd Novem- 
ber, so faras it fixes the amount of the 

eceiver’s remuneration at Rs. 5,850, it 
is merely consequential upon the previous 
order. So far, however, as it directs that 
the amount should be paid by theappellants 
personally, it is conceded by Dr. Mitter 
who appears for ‘the Receiver that. the 
order cannot be supported; the Receivér’s 
fernuneration «must. come out of the 
Insolvent. That must heve been so in 
any case apart from the express direction 


to that effect in the order of the z6th 
June, : 1919, by which the, remuneration . 


‘was originally fixed. l 
. The result is.that, in my opinion, Appeal’ 
No. 378.fails and should be dismissed. 


Appeals No: 379 succeeds only to thé extent: 


. to which itisconceded' on the Receiver’s 
behalf that is "erroneous, namely, 
far as it directs that his remuneration 
should: be.paid by the appellants person- 
ally, The order will be varied to that 
extent only. `The discretion of the District 
‘Judge as regards the further remunera- 
tion of the Receiver is left untrammelled, 
'. No'order need be made as to costs, 
- Sanderson, C. J.—I agree. —- 
“weG.a. Appeal No. 378. dismissed. 
Appeal No: 379 parily succeeded, 
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ALLAHABAD HIGH ÜOURT. 
SECOND Civil, APPEAL No. 1489 OF 1921. 
Match 7, -1923. 

Present :-—Mr. Justice Gokul Prasad. 
Musammai KOKLA KUNAR —PLAINTIFF 
—ÅPPELLANT 

VEYSUS , 
KALIAN MAL—DEFENDANT— - 
RESPONDENT. 

Limiiation Act (IX of 1908), Sch. I, Ayi. 120 
—Suit for injunction to remove beams— Limitation 
— Acquiescence, what amounis to—Objection, effect 
Oj. 
Defendant placed certain beams ‘on plaintiff’s 

wall and, more than six years after, the latter sued 
for their removal: 

Held, (x) thatthe suit for removal was barred 
yeaa Art. 120 of Schedule I to the Limitation 
Act; 

(2) that the Court could, however, declare 
that the defendant had obtained noright of sup- 
port by placing his beams onthe plaintiff's wall. 

Defendant applied to the Municipal Board 
for permission to erect a building on a certain plot 
of land. Plaintiff lodged an objection claiming 

“that the plot, on which the defendant proposed 
to build, belonged toher. The building was erect- 
ed.and, some years later, plaintiff sued for posses- 
sion of the plot and demolition of the building: 

Held, that no question of the plaintiff's acquies- ` 
cence arose in the case as the defendant could not 
besaid tohaye erected the building under a mis- 
taken belief that the land was his. 

Beni Ram v. Kundan Lal,21 A. 496; 26 I. A. 59; 
3.C. W.N. 502; 1 Bom. L. R. 400; 7 Sar. P. C. J. 
523; 9 Ind. Dec. (N. s.) 1022 (P. C.), followed. 

Second appeal against a decree cf the 
District Judge, Mainpuri, dated tbe 2cth 
July 1981. 

Mr. Baleshwari Prasad,iot the Appellant, 


JUDGMENT;— This is a plaint fs appeal 
arising out of a suit (a) for possession and 


demolition of certain constructions built 


on what the piaintf called the land of her 
chabutava, (b) for removal of certain beams 
alleged to have been placed bv the defend- 
ant on the plaintit:’s wall, /c) ior the closing 
of a dooft opening on to the lard of the 
plaintiff, and (4) for an injunction res- 
training the defendant from passing cu 
to the plaintiff's chabutra through those 
doors, The defence pleaded was (r) that 
the land, on which the alleged enctoach- 
ments aTe said to have been made, belonged 
to the defendantand ‘2) that the construc- 
tions were old. The First Court decreed 
possession of and demolition of the con» 
structions on the and of the chabutra, but 
dismissed the, claim. for removal of the 
beams on the wall and for possession of the 
land occupied by it. Both parties went 
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up in appeal. The lower Appellate Court 
confirmed the decree of the Trial Court 
on the question of the encroachments on a 
portion of the chabuira but, instead of decree- 
ing demolition, as the First Court had done, 
dismissed the suit for possession and demo- 
lition on whatit considered to be a question 
of acquiescence and estoppel. This view 
seems to be totally incorrect. The facts 
are that as soon as the defendant applied 
for petmission to the Municipal Bcard to 
construct a new building, the plaintiff at 
once put.in an objection claiming the lend 
as hers. The Municipal Board naturally 
refused to decide the question of title, and 
the defendant went on making his construc- 
tions, so that he cannot plead the prire pie 
of acquiescence as has been clearly laid 
down by their Lordships of the Privy Coun- 
cil in the case of Bet? Ram v. Kundan Lal 
(1). The defendant, under these circum- 
stances, cannot be saidto ha ve erected his 
building under & mistaken belief that the 
land was his. The principle of acqutes- 
cence, therefore, does not apply and, so far 
as this portion of the claim is concerned, the 
plaintiff is entitled to a decree for demoli- 
tion and not damages only as awarded by 
the lower Court, The decree of the Jower 
Appellate Courton the question of the b! cck- 
ing up of the door wasa right dectee. The 
plaintiff has no right to close the door on 
another man's land. This remark applies 
only to the door existing in the building, 
on the chabutra marked WX in the Amin's 
sketch about which the plaintiff's claim 
has been dismissed. Of course, with the 
decree in ravour of the plaintif for posses- 
sion of the land marked VZ in the Amin's 
sketch by demolition of the con struct en, 
the door will ipso facto cease to exist. The 
decree on the question of removal of the 
beams seems to be a cotrect one, because 
the beams were placed more than six years 
aco and a suit for removal of the beams is 
barred by six years’ tule of limitaticn. 
I cannot see any other way in which the 
beams can be removed. ‘The wall bas been 
held to belong to the plaintiff and all that I 
can do is fo declate that the defendant bas 
acquired no rigbtof support, Ttecatise he bes. 
cot his beams on the plaintiff's well. This 


(x) at A. 496; 26 I. A. 59; 3 C.W.N. 502;1 Bom. 
L. R.406; 7 Sars P. C. J. 523; 9 Ind. Dec. (N.S.) 1022 
Cj: 
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was an encroachment «nd could have keen- 
removed it the suit had keen brought within 
time, The other points are covered ty 
findings ot fact and the right of privacy 
now raised by the plaintiff was not taken 
in the lower Courts. 

The defendent's Appeal No. 1667 of 
1921 is concluded by findings of fact and 
dismissed with costs. 

The result of the above findings is that. 
the decree of thelower Appellate Court is 
modified 2nd the decree of the First Court 
restored so faras the removal of the tuld- 
ingson plot YZ is concerned, and also for. 
possession of the wall on which the defen« 
dant'sbéams are kept andfor the permanent 
injunction claimed in relief (c) erd the 
declaration above. The rest of the suit 
stands dismissed. The plaintiff-appell: nt 
will have her costsin this Ccurt end in the 
lower Appellate Court. the costs in the First 
Court as entered in the decree of that Court, 

Z. K, Appeal accepted in part. 


ett 


CALCUITA HIGH COURT. 
SECOND CIVIL APPEAL No. 1174 OF 1019. 
June I, 1922. 
Present-—Justice Sir Asutosh Mockerjee, 
Kr., end Mr. Justice Chotzrcr. 
GOLAM RAHMAN MISIRI AND OTHERS 
—JDEFENDANTt-—-APPEILAN'TS 

VOTSTS 3 

GURDAS KUNDU CHOUDERI AND 

OTHERS—PLAINTIFRE-—— RESFONIIM!:. 

Contruction of documeni— Lease of agricultural 
land— Perpetual lease at fixed venit——Resirictive 
clause— Transferable tenure or agricultural holding 
—Expression putra putradi krame, meaning of. 

A landlord granted a lease of certain land at 
a certain annual jama with tight of possession in 
succession to tons, grandsons,etc., (putra pulradi 
krame). In the body of the document there was 
at one place an undertaking by the tenant to pay 
fixed rent ( Nirdharita Jama) and jn another place 
he undertook to pay, in addition to the fixed rent, 
Road Cess and Public Work Cess and any tax 
or additional amount that may be assessed by 
the Government in future in respect of the land 
of the tenancy. This was followed by an under- 
taking by the tenant to the following effect: “That 
when the aforesaid village is measured and jama- 
bandi prepared, I shall be present before the amin 
when required and shall cause the measurement 
and bring enhancement of rent into effect.” 
Lastly, there was a restrictive clause under which 
the tenant undertook, “not to excavate any 
ditch or tank, prepare bricks, construct pucca 
buildings, and cut down trees without taking a 


z E: 
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no order expressing consent from the land- 
ord: ” i l 

Held, (1) that the lease was intended to be a 
perpetual one at a fixed rent and constituted a 
transferable tenure; ([p. 587, col. 2.] 

.  (g) that the restrictive clause did not modify 
Eod nature of the tenancy. [p. 587, col. 2; p. 588, 
col. x. 

ro we of the words putra putradi krame in 
a lease indicates that the lease was intended to be 
a perpetual one. fp. 587, col. 2.] 

Kartic Mandal v. Bama Charan Mandal, 
29 Ind. Cas. 502; 20 C. W.N 182, and Ram Sharan 
Lal v. Ram Narain Singh, 28 Ind. Cas. 610; 42 
C. 305 19 C, W. N. 466, referred to. 

Second appeal ageinst a decree oi 
the Subordinate Judge, First Court, 
Hooghly, datcd the 11th March, 1919. 

' Babu Sitaram Banerjee,fox the appellants. 

Babus Gunada Charan Sen and 

Bhupendra. Kumar Ghose, fox the Respond- 
ents. 
' JUDGMENT —This isan appeal Ly the 
defendants in a suit in ejectment. The 
case forthe plaintiffs isthat the defendants 
ate purchasers of a non-transferable ten- 
ancy, and are, consequently, in occupation 
as trespassers. The defendants resist the 
claim on the ground that the tenancy 
istransferable. The Court of firstinstence 
came to the conclusion that the tenancy 
constituted a transferable tenure and in 
this view dismissed the suit. Upon 
appeal, the Subordinate Judge held that 
the tenancy was nota tenure but an agri- 
cultuial holding and must accordingly 
be deemed to be non-transferable. Jn 
this view, the Subordinate Judge has de- 
creed the suit. On the present &ppeal!, we 
have been invited to consider the terms 
of the ‘lease granted by the landlords to 
the tenant on the 21st January, 10910. 


The tenancy was in respect of an 
area of 9 bighas 7% cottahs of lend. 
Consequently, the presumption ap- 


plicable to tenancies in respect of an area 
exceeding 100 bighas is not applicable. 
The lease authorises the tenant to enjoy 
the land either by cultivating it himself 
orby letting it out to tenants. From this 
itisimpossible to conclude with certainty 
that the tenancy was intended to bea 
tenure tather than a raiyati holding. We, 
therefore, proceed on the assumption that 
the tenancy wasa raiyati holding. The case 
forthe plaintiffs is that the holding which 
was created by this document was an 
ordinary non-transferable occupancy hold- 


ing. The case for the defendant is that 
the tenancy which was intended to becreat- 
ed was that of a vaiyat et a fixed rate, 
It isplain thatthe tenancy was not intend- 
ed to be that of an ordinary Cccupency 
vatyal. Tf that had been the intention, 


there would havea been a suitable in: 
dieation in the document. For ip- 
stance, the tenant would have Leen 


described asa raiyat with o right of occu- 
pancy. On the other hand, we find that, at 
the very commencement of the lease, 
the document is desctited as a 
kabuliyst in respect of 9g bighas 73 hotihas 
of land at an annua! jama ot Rs. 21-13-168 
gunda with right . of possession in 
succession ‘to sons, grandson, &c. The 
use of the words fputra fpairadl 
krame indicated that this was intended 
to be a perpetual lease. There 
is no controversy that that is tle sieni- 
ficance of this expression. (See tle case 

of Kariic Mandal v. Bama Charan Mandal 
(i) and Ram Sharan Lel v, Ram Narain 
Singh (2). When we examine the terms 
in the body of the document, we find in cne 
place an undertaking by the tenant te pay 
the ‘Nirdharita Jama’ fixed tent, ard in an 
another portion we find that the tenent 
undertakes to pay in addition to the ‘Dharya 
Jama’ fixed rent, certain sums which we 
shal] presently mention. The derivative 
meaning of expression: like Dharya and 
Nirdharita is ‘fixed’ Dwarika Nath Mukerjee 
v. Dwijendra Nath Ghosal (2), Asuicsh 
Mukhopadhyay. Haran Chandra Mukherjee 
(4). There is, therefore, pima facie stie- 
ment in the lease to the effect that the reut 
mentioned, namely, Rs. 21-13-1632 gut das, 
is a fixed rent, This fits in with what {ol- 
lows. There is a covenant by the tenent 
to pay the landlords, in addticn to the 
fixed tent, Road Cess and Pubic Works 
Cess, as now assessed, and any tax or adi 
ditional amount that may ke essessed or 
settled by Government in future in tes- 
pect of lands of the tenancy. "There would 
have been no occasion for such a statement, 
if the rent had been intended to be variable 
This clauseis followed by a very importent 


(x) 29 Ind. Cas. 502; 20 C. W. N. 182. 

2)28 Ind, Cas 610; 42 C. 305; 19 C. W. N. 466. 

3) 53 Ind. Cas. 103; 30 C. L. J. 37; 47 C. r39x. 

4) 53 Ind. Cas. 382; 30 C. In J. 41; 23 C. W. N, 
1621; 47 C. 133. 
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‘pucca buildings, and cut down 
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covenant to the following effect;—''1het | 


When the aforesaid village is measured 
and jamabandi prepared, I shall be present 
before the amin when required, and shall 
cause the measutement.and bring enhance- 
ment. of rent into effect.” The expression 
‘used in Nirtkha which signifies the stand- 
ard tate at which the lands of the village 
or district are assessed, The clause in ques: 
tion indicates that if excess lands were dis- 
coveted on measurement, such excess Jands 
would be assessed at the standard rate 
at which the lands of the village were 


‘assessed. This would beso, only if the rent 


previously mentioned was fixed in respect 
Of the area specified. On a construction 
then of the clauses enumerated, it is plain 
that this tenancy was intended to bea 
lease ata fixed rent. 

But we have been pressed to take a, 
contrary view as there are restrictive 
clauses to the following effect, viz: The 
tenant undertakes “mot to excavate any 
ditch - or tank, prepare bricks, construct 
trees 
without taking a written orderexpress- 
ing consent from the landlord.” "These 
are restrictions which may or may not [e 
consistent with the nature of, the interest 
created by the lease. This much ic plain 
that the landlord intended to reserve to 
himself certain rights, though he did not 
take the precaution of inserting a clause 


for re-entry upon breach of the covenant. 


Some of these restrictions might have teen 


‘inserted with a view to avoid possible 
disputes, 


For instance, there mov bea 
‘question whether, even in the case of an 
occupancy raiyat, Testrictionsas to the efec- 
tion of a building or excavation of & tank 
can eftect his status. In any event, we 
are not prepared to holdthat the restrictive 
clauses modified the nature of the tenancy. 
"We hold accordingly that this was intend- 


‘ed to be a perpetual lease ata fixed rent, 


'so that, under section 18 of the Bengal 
Tenancy Act, the defendant is not liable 
to ejectment. 

The result is that this appeal is'allowed, 
the decree of the Court telow set aside 
and the suit dismissed with costs in all the 
Courts, ` c coc 
. N. H; 


Li 


Appeai allowed. 
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RANGOON HIGH COURT.” 
Givi, APPEAL NO. 292 OF 1922. 
July 31, 1923. ` 
Present;—Mr, Justice Po Han. 
MAUNG SHWE KYE AND OTHERS— 
PLAINTIFFS—APPELLANTS 
YEN SUS 
MAUNG PO THA—DFFENDANT— 
RESPONDENT. 

. Custom-—Burial, right of, whether can be acquired, 
" A right of burialin private land belonging to 
a third person may be claimed by a limited num- 
ber of persons over a limited area of land, as a 
valid local custom. Such a right is sufficiently 
certain and sufficiently reasonable to be recognised 
as a local custom. 3 

Mohun Lall v. Sheik Noor Ahmud, x N. W. P. 
E. C. R. 202, and Mohidin v, Shivlingappa, 2 
B. 666; x Bom. L. R. 170; 12 Ind. Dec. (N. S.) 
445, referred to. 


Appeal against a decree of the District 
Court, "Üharrawaddy, in Civil Appeal 
No. 65 of 1022. 

Mr. Tun Proo,forthe Appellants. 

Mr, Ba Si, for the Respondent. 


JUDGMENT.—The appellants’ case is 
for the removal of a fence put up by 
the respondent-defendant on the ground 
that the said fence obstructs and pre- 
vents them and their fellow villagers 
from burying their dead on a plot 
of land lying beyond and closed in 
by the saidfence. The defenceis that the 
defendant has put up the fence along the 
boundary of his own land and has every 
right to do so. 

The only issue framed is, whether the 
land defendant clesed by wire ferce is 


- 


“a permanent cemetery or part ci ike patta 


land granted to defendant's predecestorir- 
title Maung Tun Myaing. 
he Trial Court has found that the plot 


of land closed in was used by the public 
“as a burial ground but itis nota proper 


burial ground and that it falls within the 
limits of the defendant's revenue paying 
land, The suit has accordingly been dis- 
missed. 

he lower Appellate Court has found 
thatsome dead people were bttried on the 
disputed plot otland but that it falls 
within the land bought by the defendant, 
It has considered the question whether 
the plaintiffs have acquired the right cf 
burying the dead on this land since they 
have been so using itfor the last 40 years. 
It has thought that the right claimed is. 
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not an easement, asitis not continuous, 
because bunals take place as cach death 
occurs, that the plaintiffs have apparently 
been using the defendant'sland by mistake, 
and thatassoon asthe mistake is detected 
the plaintiffs should be disallowed to make 
any further use of the land as a burial 
ground. 

The sole point for determination in this 
appeal is, whether the plaintiffs have ac- 
quired any such right to bury the dead 
on thisland asentitled them to have the 
fence put up by the defendant removed. 
Sofaras thefactsgo,itis quite clear that 
the plaintiffs and their co-villagers have 
been using this land for burial purpose 
for 40 years or fora long number of years 
and the defendant himself admits in his 
deposition that, the villagers buried the dead 
in this land,and at present another field 
No. 782, which is the proper burial 
ground, is not used as such. It is 
also equally clear that the plot in 
dispute falls within the limits or bound- 
aries of theland bought by the defendant 
in January 19018. Hehasputup thisfence 
only after the demarcation made in May 
X921. One of his  predecesors-in-title, 
Ramanath, (P. W. No. 1), does notappear to 
have everconsidered this plot. as belonging 
to him atal], He appears to have looked 
upon itas a burial ground. The defendant 
has not called his vendor, Lamba. Al- 
though the defendant and his predecessor- 
in-title may have been paying the land 
revenue forthis plot, so faras the question 
of user goes, the evidence is one sided and 
proves beyond doubt thatit has all along 
been used asa burial ground by the villagers, 

The case of Mohun Lall v. Sheir Noor 
Ahmud (1) although old, serves as a guide 
in my opinion. Itwasheld there that, when 
apiece of land had been used from time 
immemorial by the inhabitants of Mohalla 
forthe purpose of’burying their dead, such 
use excluded any claim to exclusive 
possession by the Zemindar which inter- 
fered with that use. The learned Author 
Peacock, on the “Law relating to Ease- 
ment in British India*," held the view 
that the right claimed by a certain section 
of the Muhammadans for burying their 
dead in a particular locality had been re- 

(1i) IN. W. P. H. C. R, 202. 


* sr 1:Editlon, (1922) p. 214. 
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garded by the Courts asa right partaking 
of the character of an easement and capable 
of acquisition by virtue of a custom. 

The case of Mohidin v. Shivlingappa 
(2) appears to be in point and applicable 
to this case. It washeld there that, where 
a certain section of the Muhammadan 
community had been, for many years, 
in the habit ot burying their dead nears 
dargain plaintiffs land and the plaintiff 
sued for an injunction restraining them 
from exercising this right in future, tke 
right of burial claimed by the defendants 
was mot an easement but a customary 
right, which, being confined to a limited 
class gi person and a limited area of land, 
was sufficiently certain and reasonable to te 
Tecognised asa valid local custcm, In the 
present case, the plaintiffs are the villagers 
of a certain village, the area is defined 
and the custom has been proved. The de 
fendant hasno right to stop or prevent them 
from exercising thatcustom, The plaintifis 
are entitled to have the fence put up by 
the defendant removed, 

The decrees of thelower Courts are set 


‘side. There will bea decree in favour 


of the appellants-plaintiffs that the deferd- 
ant do remove the barbed wire fence en- 
closing the disputed plot of land with 
costs throughout, 


Z. K. Appeal allowed. 
(2) 23 B. 666; 1 Bom, L. R. 170; 12 Ind. Dec, 
(N. S.) 445. 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL NO. 1370 OF 1918. 
January 17, 1923. 
Present:—-Mr. Justice Broadway and 
Mr. Justice Zafar Ali, 
BHAGAT RAM AND OTHERS—PLAINTIPFS 
—APPELLANTS 
Versus 
RAM SARUP—DEFENDANT—RESPONDENT, 
Construction of detusment—Will by Hindu— 
7 come ei shop Videre to Thakardwara— Iy- 
ention of testator— Alienation of sh d 
io Thakardwara, validity of. et du QE 
A Hindu testator directed that the income 
from a shop wasto be paid at the expiration of 
each month toa Thakaydwara. No particular 
Thahardwara was mentioned. The  testator's 
w dow made over theshop tothe Mahant of a 
Thakavdwarato realise the rent thereof forever, 
Na asuit bythe reversioners to contest the aliena- 
ion: 
Held, that the intention of the testator wag 
that the shop should remain under the manages 
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ment and control of his successors, who were 
to pay the rent thereof to a Thakardwara; and 
that the alienation iu favour of the Mahant 
by the widow was inoperative and void against 
the reversioners. {p.-§90, col, 2.] 
= First appeal trom a decree of the 
Senior Sub-Judge, Amritsar, dated the 
I4th January 1918. 

Messrs, Badri Das and N. C. Mehra, for 
Mr. Anant Ram, for the Appellants. 
. Bakhshi Tek Chand and lala Har Gopal, 
for the Respondents. . i 

JUDGMENT.—This wasa suit by the 
feversioners of onePhaggu Malof Amritsar 
for possession of a shop left by him 
but made over by his widow and the 
widow of his pre-deceased son to the 
Mahant of a Thakardwara at Amrit- 
sar, known as Bodhewala, to realise 
the rent thereoffor ever. The widows 
purported to have acted under the 
Will of Phaggu Mal which was recorded 
ina bakt shortly before his death and was 
referredtoby theminthesaid deed of settle- 
ment executed infavour of the defendant. 
The plaintiffs asserted that the shop was 
ancestral, that Phaggu Mal had no right 


‘to alienate it, that the Will was invalid 


and that, even ifit was valid, it did not 
authorise the alienation made by the widows 
because what was stated inthe Will was 
that that the rent of the shop would be 
paid toa Thakardwara and not that the 
shop itself would be made over to the 
Mahani of a particular Thakardwara. 
The defendant pleaded that the plaintifis 


were not the collateral heirs of Phaggu Mal- 


and had no locus standi to sue, that the 
shop was not ancestral, and that the suit 
was barred by time, 

he learned Senior Subordinate Judge of 
Amritsar who tried the case found that the 
shop was not ancestral, that the’ plaintiffs 
were reversionary heirs of Phaggu Mal, and 
thatthe deed of settlement was valid and 
was in accordance wth the Will. Upon 
these findings: he declared, that the plaintifis 
were owners of the shop,-and thet the de- 


fendant was entitled toretain possession . 
-whole of h‘sappeal, Therefore, we dism:ss 
the appeal of the defendant and accept 


thereof in perpetuity for the purpose of 
realising its rent. mu 
Both parties appeal. Mr. Badri Das 
contends on behalf of the plaintiffs 
that the alienation by the ‚widows was 
invalid and void because it was con- 
trary tothe spirit and-object of the Will. 
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 .entitled to challenge thé widow's 


. (7923, 


wow n -—- 
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Accord:ng to the Will the income of the 
shop wes set apart or ear-marked to be 
paid after the expiration of each month 
toa Thakardwara. No Thakardwara was 
specified in it and the provision that the 
rent was to be paid after the expiration 
of each month clearly signified the object 
of the testator to be that the shop should 
remain unter the management and control 
of his successors. 

The defendant's Counsel, Mr. Tek Chand, 
cannot put any other construction on the 
language of the Will but argues that, even 
if the widows did not act quite in accord- 
ance w.ththe wishes of the testator, they 
as w.dows had the power of giving -away 
a reasonable part of his property incharity 
to conduce to his spiritual welfare, and he 
cites on this point Khub Lal Singh v. 
Ajodhya Misser (x). This may bea correct 
proposition of the Hindu Law but the 
widowsin the present case had to carry out 
the wishes of the testator in the way 


.ordained by him and they profess to have 


acted inaccordance with his Will but, as 
a matter of fact,acted in contravention 
of it. They had noauthority to disregard 
the Will and dispose of the property in 


violation of it, 


Mr. Tek Chand contended that the bas’s 
of the plaintifs’ claim was that the shop 
was ancestral and that, therefore, the suit 
must have been Tsmissed because it wes 
not found to be ancestral. But jn the'r 
replication to the written statement filed ' 
by the defendant the plaintiffs had clearly 
stated that the Will was not valid and it is 
not denied that as reversioners they were 
alien- 
ation whether the property was ancestral 
or not. 

Therefore , presuming that the Will was 
valid wefind thatthe ladies had actedin 
violation of itand, therefore, thealienation 
ix faveur of the Mahant madeby them 
was void and inoperative as against the 
reversionery heirs of the testator. 

Mr. Tek Chend practically gave up the 


that of the plaintiffs and, modifying the 
decree and judgment of the Court below, 
orderthat:they should get possession of the 


__ (x) 31 Ind. Cas. 433; 43 €. 574; 22 C. lai J. 945. 
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shop onthe condition that they would, in 
accordance w.th the Will of Phaggu Mal, 
devote the income therefrom to the chazit- 
able purpose stated in the Will, i. e., they 
will pay it toa Thzkardwara, The parties 
will bear thei; own costs throughout. 
Ws GLAS Appeal accepted. 
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BOMBAY HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 151 
OF 1921, 
March 14, 1923. 
Present :—Sir Norman Macleod Kr., Chief 
Justice, and Mr, Justice Crump. 

Tos SECRETARY or ST ATE For 
INDIA In COUNCIL—DEFENDANT No.2 
—APPELLANT 

` VEYSĊUS 
BHATT LAXMISHANKAR GOVINDRAM 
BT AND ANOTHER — PLAINTIFFS— 
RESPONDENTS. 

Vacant site between houses, ownershiP of—Ob- 

structton-—Remedy. 
. Until the.contrary is proved, it may generally 
be presumed, that the open space in a pole belongs 
to the owners of the surrounding houses, and if 
thereis an obstruction against their common rights 
by tae owner of one house,itisforthe owners 
of the other houses to protest against it. The 
Municipality orthe Government has nothing to 
do with it, 

Appeal against the decision of the District 
Judge, Ahmedabad, in Suit No. 7x of 19:8. 
: The Government Pleader, for the Appel- 
ant. 

Mr. M. B. Dave, for the Respondents. 

JUDGMENT.—The plaintiffs are the 
owners Of house No. 1772 situated in the 
street behind ‘the Post Office in the town 
of Borsad. In front of their house there is 
an Ota which had been there for a con- 
siderable time on which the plaintiffs used 
to stack fire-wood, and keep cots, quilts 
and benches. In 1916 a survey was made 
of the town and the Inquiry Officer on the 
14th August 1916 decided that the land 
or which the plaintiffs’ Ota stood was street- 
land. The plaintiffs appealed to the Assist- 
ant Collector. The appeals were rejected 
. and consequently the suit had to be filed 
asking for a declaration that the land in 
suit was of their possession and fora per- 
manent injunction restraining the defend- 
ants, the Municipality of Borsad and the 


Secretary of State for India in Council, 


from dispossessing the plaintiffs of the 
said land. 

The plaintiffs’, suit was decteed by the 
District Judge on the ground that they had 
proved that they were the owners Of the 
land in dispute, although they had not 
proved that they became owners by adverse 
possession bevottd the statutory peficc. 
The plaintiffs had only a possessory title 
and, therefore, they could only be owners 
by adverse possession. But the plaintiffs 
being in possession, the defendants would 
have to prove a better title before they 
could interfere with their possession. The 
evidenceitself did not show that the defend- 


‘ants had title to the suit land. It was 


mérely asserted that the land was a street- 
land. But it was not suggested in any 
way in the evidence why it was street-land 
except that the Inquiry Officer said it 
was. If it had been stated that all the 


land from the foundations of one row of 


houses on one side of the street up to the 
foundations of the other row of houses 


‘on the other side, was stteet-Jand, we could 


understand that there might be some 


substance in the finding of the lower Court. 


But the defendants have not even endeavour- 
ed to prove that this wasa public street. 
Admittedly, the houses of the plaintiffs 
and the houses of the neighbouring owners 


formeda cul desac,asthete was no thorough- 


fate, The:open space between the houses 
could only be ttsed by the owners of the 
houses, and those who visited them. It 
has not even been shown that the land 
formed a public road within the meaning 
of that expression in section 37 of the Land 
Revenue Code. Until the contrary is prov? 
ed, it may genteally be persumed, that the 
open spaceina polébelonged to the owners 
of the surrounding houses, and it would 
be for the ownets of the other houses to 
protest against any obstructions caused 
by the owner of one house against their 
common fights. Considering the unsatis- 
factory nature of the evidence in this case, 
itis dificult for us fo hold that the 
decision of the District Judge was wrong, 
and accordingly we must dismiss the appeal 
with costs. ` 

. It is desirable that:when appeals of this 
character come up before the High Court, 
that the Comrt should be provided with 
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-gsuitable plans to enable it to follow the case, 


as the plan which was presented to us, 
apart from its being in the vernacular, is 
most inadequate. 


Z, K. Appeal dismissed. 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL NO. Is18 OF 19:18. 
December 10, 1922. S. 

Presenti;.—Mr. Justice Scott-Smith “and, 
Mr, Justice Zafar Ali. 
Musammat JASWANT KAUR AND OTHERS 

—DEFENDANTS--AÀPPELLANTS 
Versus |. 
WASAWA SINGH. AND OTHERS— 
PLAINTIFFS—AND ANOTHER—DEEFENDANT— 
RESPONDENTS, 

Custom— Alienation by | widow— Non-ancestral 
property—-Consent of meavest reversioner—Locus 
standi of his son to contest alienation. 

Wherethe nearest réversioner consents to an 
alienation by the widow of- the last male holder 
of his non-ancestral property, such consent is 
binding on his son and he has no locus standi to 
maintain a suit to set aside the alienation. 


[P: 594, col. r.] l 
First appeal front a decree of the Senior 


Sub-Judge, ILyallpur, dated the 30th 
April 17916. l 
Pandit Shee Narain, R. B., and Messrs. 
Abdul Rashid, Muhammad Raftand Kashi 
Ram, for the Appellants. | 
Messrs. B, R. Puviand Devi Ditta Mai, 
forthe Respondents. 
JUDGMENT.—'The brief facts of ibe 
ease outof which the three connected Ap- 
peals Nos. 1518 to 1520 of 1918 arise are as 
follows: ‘he landin suitin alj these cases 
was the self-acquired : property of Narain 
Singh whose name appears in the pedigree 
table given 2tpagerozof the paper-book in 
Appeal No.1518. After hisdeathhiswidow, 
Musammat Jinden, on the 15th of April 
1916, made three oral gifts: (1) of 24 squa Tes 
out of 134 squares infavour of Musammat 
Jaswant Kaur and Musammat Kartar 
Kaur; (2) of one square in favour of Kesar 
Singh; her sister’s son; and (3) of 21 squares 
in favour of Musammat As Kaur and 
Musammat Tej Kaur, In the mutation 
proceedings Buta Singh, the nearest: re- 
yersionet, plaintiff No. 4, gave . his consent 
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to the gifts. The plaintiffs: brought the, 
Present suits for a declaration that the. 
alienations would not affect their revex-. 
slonary rights afterthe death of , Musammat 

Jinden. In thelower Court, the pedigtee-. 
table. given inthe judgment-at page 107 

was disputed butit has been found. to 

be correct and Pandit Sheo Narain, who 

appeared tor the appellants, before he 

commenced toargue the case, said that 

he did not now dispute this pedigree 

table. There wasalsointhe lower Court 

“contention that Narain Singh. hed before 

his death made 2n ora! Will in accordance 
with which the gifts had been made after 

hisdeath. Itwasfound by.the Trial Court 
that this Will was not proved. The point 

is rdised again in the 4th ground of-appeal 

in this Court, but Pandit Shoe Na rain stated 

that he would not argue it. The Trial 

Court also found that Buta Singh gave 

some sort of consent to th. alienations’ 
but itwasnot such 2 consent as was suffi- 

cient to estop him from impugring the 

alienations. Itwasofopinion that the con- 

sent was without any intelligent grasp 

of the situation and the facts involved, and. 
that he did not realise that absolute gifts 
wede being mada. It dismissed the claims 
of Kala Singh and Santa Singh, plaintiffs, 

on the ground that their right to succeed 
would only comé into existence after. the 
death of Buta Singh and Wasawa Singh 

without maleissue. It decreed the claims 
of Buta Singh and Wasawa Singh, and the 

defendants donees have filed three appeals 
to this Court which have been argued to- 

gether and may be conveniently disposed 

of by one judgment, 


The first question is, whether Buta Singh 
did or did not consent to the alienetions; 
The evidence to the effect that he did give 
consent, appears to us to be very strong 
indeed. The applications for: mutation 
made by Musammat jindan to the Revenue 
Authorities will be iound at pages 46 and 
47 of the printed paper-book in: Appeal No, 
1518. On the back of: the fards attached 
to these applications appears the statement 
of Buta Singh to the effect that he consents 
to the gifts, has no objection and mutations 
of names may be effected. a 
. The oral evidence includes the follow- 


D 
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Sharaf-Din- Patwari's statement at page 
89.obthe pyper-book: which is to the effect 
that he-recorded-the mutations in dispute 
at: Miisammat:Jindan's instance and that 
Biita. Singh was with herat the time oud: 
stated: thatihe had :no-obtection to: whet 
Musammat Jidan was doing, 

‘THe statement of Fazal Miran; Office 
Kanungo, whithisat.pages }4and95 of the. 
piper-book “andis to the eect that on the 
LHER April 1916’ he recorded MUsammat 
Jinden’s statement, on her application at 
thé Tahsin. the presence of the Talisildar 
that Inder. Singh; Zaildar, identified 
the women and that hé recotded Buta 
Singh’s statements which Buta Sineh thumb 
marked. He admitted; in-his cross exami- 
nation, that he didmot know Buta Singh 
before andconi|d notidentify him. Sharcf 
Din, on the other hind,'did identify him. 

Then there is the: statement cf the 
Tahsildar. teken- on ! interrozetories, at 
pige 99 of the piper book, whichis to, the 
eect thit-the statements ot Bute Siw h 
were. tukan: downby hig order, andin his 
presence Andsthat Ind=r Singh, -Zailder, 
identified Buta. Singh. 

The Trial Gourtinits judemant ch? r:cter- 
izeditlie.proceedinzs: before tlie Tahsildar 
as perfunctory, In our opiiion there is 
no justification for this criticism, The 
proceedings appear-to usto have been carri- 
ed out in. the ustal m^nner and ide pte- 
suimption-o8 correctness: attaches thereto, 
Buta Singh.in' his: pleas admitted that he 
went to. the Tahsil and put his thumb 
mark. upon: certain applications; tut he 
stid: that he-did- not know that they were 
mutations orgifts and did notunderstend 
the: meaning of the word ‘Aiba’. We are 
quite: unable to believe, that an ordinary 
Zemindurin these days doesnot’ know what 
the:meaning! of a common: word such as 
‘hiba’ is. There is no proof produced by 
the plaintiff- that any treud was practised 
upon Buta Singh. His statement fs a 
witness shows that he ws allowed to 
remain in: possession of the aneestral' land 
ofthe family in Parn ‘Taran although there 
igno evidence to show what the area of. 
this land was) It appears that this- wes 
the reason why he consented to the gifts. 
Inoutopinion iti$eiesTly: proved that Buta 
Singh did -consent’'to ‘the gifts and we 
see norretson to suppose that he did not 
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understand what he wis doing when he 
gave his consent anl made his “statements 
which wer. duly recorded in the p esence 
of the Tahsildar. 

The next question is, whether the 
consent of Buta Singh so given binds his 
son Wasawa Singh and his party. Pandit 
Sheo Nattin hes quoted @ number” of 
authorities, aada Hatib Khan v. 
Muhammad’ (1); in support of kn 
proposition thet if a father bona fide aix 
without collusion or intention to D. 
the revers!oners vives consent to an rlin- 

ation by à femaulein possess'on of property, 
such conseut is binding upon his son in z 


suit fora declaration that the slienztion, a. 


should not affect his reversionary r phis, 
Inall thé c3ses referred to by him it wis 
held thit the consent was given bona Jide 
either because the alien’ tion we sin accord- 
ance with custom or because it hod been 
effected or believed to have been effected 
for valid’ necessity,  Morcover, all these 
cisesappe:rto relate toa sneestt. 1 property. 
The reason why a son can sometimes ds- 
pute au alienation assented to by his 
father of ancestral land is, that he has 
au independent tight, not derived {tom 
his father, but from the common encestor, 
o stich land; butin the ease of non-ancestr 1 
land to which his father is heir, he hes 
no such right, MW is urged that the 
Only tight to suchiandisthrough his father, 
and not independent of him, His father’s 
alienation of self-acquired or non ancestral 
land cinnot ba controlled by him and if a 
pefson in possession of such land alienates 
it with his father’s consent he cannot ol- 
ject, We huve not been referred to any 
authority, nor do We know of any, thet 
under such cireumctunces a son cin of.ject 
4o an alienation to which his futher hed 
assented. Inthe present ezse, if the widow 
hid not aliencied the property, aud upen 
her dexth or -matri ge, Gute Singh hod 


ic^ Se; 
succeeded and sHenited it, the son could 


not hve contested stich | an clienation 
whether it was made for nec ssity 


or not; Similarlv, Buta Singh heving cone 
sented to the alienation made by the widuw 
of Narain Singh, W:.sawa Singh, his son, 
has no ri:ht to object. In Art. 68 


WwW : 


(1) 16 Ind. Cas. 463; 68 P, R. t9121 16, P. 
R. 1912; 210 P, L, R; 1912. 
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of. Rätt gan’s Digest of Customary Lew it 
1$ stated that the metre assent of the next 


reversioner fo an alienation by a widow, 


of her late husband’s property willnot de- 
bar.other reversicners from sting to set 
aside the alienation. The authorities 
quoted in support of this appear alito refer 
to cases of alienations of ancestral land. 
We do not think the learned author meant 
it to apply to alienations ot non-ancestral 
property and, as already stated by us, we 
know of no authority which supports such a 
view. We, thetefore, hold that Buta Singh 
having consented to the alienations in 
question, whether his consent can be said to 
“tive been bona fide or not, Wasawa Singh 
has no locus standi to maintain the suits. 

We, therefote, accept the appeal and 
setting aside the ordets of the lower 
Courts, dismiss the suit with costsin both 
Courts. 

W. C. A, Appeals accepted, 
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PRIVY COUNCIL. 

£ APPEAL FROM THE MADRAS HIGH Covert, 

June 29, 1923, 
Present :—Lord Buckmaster, Lord Dunedin, 
v. Lord Carson, Sir John Edge and 
Ag Lord Salvesen. 
| Sri Raja BOMMADEVARA NAGANNA 
NAIDU BAHADUR, ZEMINDAR GARU 
i AND ANOTHER-—ÀPPELLANTS 

VErSUs 

RAVI VENKATAPPAVYA AND OTHERS— 

RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 144 
—Restitution—Reversal of decree, 

Money recovered under a decree or judgment 
cannot be recoveréd back in a fresh suit or action 
whilst the decree or judgment under which it was 
recovered remains in force; but this rule of law 
‘rests upon this ground, that the original decree 
ot judgment must be taken to be subsisting and 
valid until it has been reversed or superseded by 
‘some ulterior proceeding. If it has been reversed 
or superseded, the money recovered tinderit ought 
to be refunded and is recoverable’ either 
-by summary process or by a new suit or action. 
[D. 596, col. r.] 

Certain suits brought by & landlord to enforce 
‘acceptance of leases against tenants at certain 
rates were dismissed by the Court of the Collector 
as wellas the Court of first appeal, but were decreed 
by the High Court against the concurrent findings 
of fact of the lower Courts. On appeal to the 


Privy Council, their Lordships set aside the judg-* 
ments and decrees of the High Court on the ground ^ 
that the findings of fact of the lower Courts were, 
binding on the High Court. "Their Lordships,. 
however, ordered that the cases should be remitted’ 
to the Court of.the Collector for drawing up of ` 
proper decrees and dealing with any other questions , 
that might be outstandingin those actions between 
the parties,- Meanwhile, during the peéndency. 
of the appeal to the Privy Council, the’ landlord 
instituted suits for arrears of rent and decrees were. 
made against the tenants which were realised in 
execution. Afterthe decision of the Privy Council 
the tenants instituted suits for refund of amounts’ 
levied from them in excess under decrees “in those: 
suits. This question was also taken in appeal 
tothe Privy Council : A : 
Held, that the suits of the tenants must fail. 
as there was no reason for holding that the décrees 
executed against them were either reversed ‘or 
superseded by the judgment of the Privy Council, 
which did not propose to deal with anything 
but the actual subject-matter. of the cases before 
it, and wherein the only point decided in fact was 
that the High Court had no power to reverse the 
decisions on facts of the Subordinate Courts, 
Ip. 596, col. 2.] 
Ravi Veeraraghavulu v. Bomma Desara Ven- 
kata, 25 Ind. Cas. 305; 41 I. A. 258; 16 M, In T, 
262; (1914) M. W. N. 695; 1 L. W. 779; 27 M. L. 
J. 451; 20 C. L. J. 375; 37 M. 443; 19 C. W. N. 975. 
I6 Bom. L. R. 853 (P. C.), distinguished. . 
Appeal against the Judgment and decree 
of the Madras High Court (Sir John 
Wallis, C. J., and Kumataswami-Sastri, J.), 
in Appeal Suits Nos. Iob to 111 and 327 -to 
341 of 1917, and Second Appeals Nos, 1775 


to 1793 and 1795 to 1998 of 1917; dated 
the 7th March 1919, reversing tiat of the 
Court of the Subordinate Judge, Bezwaoa, 
in Original Suits Nos. rr to 22 and 56.to 
64 of 1916, the Second Appeals against 
the aecrees of the District Court of Kistna, 
in Appeal Suits Nos. 31 to 49 aud 5r to 
54 of 1916, respectively, prefefred against 
the decrees of the Court of the Honorary 
Suits Deputy Collector, Bezwada, -in 
Summary Suits Nos. 73 t» 91 and 95 to 
96 of 1915, respectiyely. | 
Messrs. Dunne, K. C., 
fer the Appellant. 
: JUDGMENT. . 
Lord Carson.— he appellants are the 
Zemindars of North Vallur Estate in Kistna 
_ District, and the res, ondents are the occu- 
pancy tenants of certain villages in the said 
estate. "E ` 
In 1404 the zemindar, father of the 
appellants, brought before the Court of the 
H.ad Assistant Collector of the Bezwada 
Division, Kistna District, forty-nine sum- 


and Narasimham, 


: Vel. 76) ] 
JONES V. MRS.. X. JONES, 


‘andiprefer the sféasoning ‘and conclusiotis 
set forth im the judgement cf? Garth,-C. J., 
which:were'concurréd in by’ Jackson, J. ` 
7 2Their Lordships gre, ‘therefdte! of opinion 

‘that in! the! térants" (réspéndénts’) actions 

‘for the Técovery' Of the*excéss ‘of’ reit the 

‘appeal should bé-nilowéd and the actióhs 

-should’be dismissed. In the suits by ‘tHe 

z Nn for! the “refit of 'a Pashli cubse- 

Quint to: the decision off the Privy Coyrcil 

“thel Lotdships*seéijio- necéssity for teferrirg 

the case back td the Cotirt of the Hónoraty 

Suits Deputy Collebtór of ‘Beiwaca’ as Bas 
been ordérédt-by ‘the High’ Court, Tat 
Court, -by decrees! of the 3d -Pecember 

'I9r3, found thata “suitable rate'is^Rs."6 
per aére, dod the appellants’ lave rot 
befote! the ‘Boatd qiéstioned the amotint 

‘of :süch ;decrees, "Ther Lordships, there- 
foie, “think ‘these -decrees should be 
affirmed. ' 4 m 

"Lheir.Lo:dships will, therefófe, humbly 
advise His Majesty that these: appeals 

‘should be allowed but without -cosfts either 
ini The Courts before whom the- sutts“wéte 
litigated or before this Beard. 


N.H, Appeal allowed. 
‘$i"citer . for the Appeliints:—Mr. 
: Dalgado. » U 


Solicitor : for 


tke ReSponfents:—Mr. 
.H. S.-LsPolak. i 


RANGOON HiGH COURT. 
Civ.) REFERENIE NO. 3 OF 1922, 
April 11, 1923. 

Present:—Sir Sydney Robinson, KT., 
Chief Justice, Mr, Justice May Orng and 
Mr. Justice Beasley, 

MR. A, HSD., JONES —APPELLANT 

| ; Uf! SUS 
Mrs, K.: JONES AND OTHERS— 
RESPONDENS. - 

Divorce Act (IV of 1869), ss. 2, 7— Divorce — 
Jurisdiction of ^ Courts in India—Dowicile of 
parties, ' : di A 

Underthe provisions of section 7-of the Divorce 
Act the Courts in India, have no jurisdiction to 
grant a decree dissolving a marriage, between 
persons who have an English domicile and are 
n;t'domiciled in “India. Tp. 598, col c]  '' 

‘Keyes v. Keyes, (1921) P. 204; 96 I. J.P. 242; 124 
L. T. 797; 65; S.J. 435; 37 T. L- R. 499, relied on. 


Thé provisiohs of-sectidn 2 of the Divorce “Act: 


as to residence apply to'cases when‘ t€ parties 
are domiciled in ‘India, and cannot override 


^ TNDIAN-CASES; 
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"the express ptovisions in section 7 of the Act, 
":[P. 597, Col, 2.] 

-Mr. Ketth,-for the Appellant. 

E UDGMENT.—This is 4 reference fcr 
.tne confirmation of tre decree nisi passed 
‘by thé: Divisional: Judge cf Magwe' on tke 
‘grou'ld of adultery. ; 

„The first ‘question that aríses is, whe- 
‘ther the Court has:Jurisd ctfon tc grant 
‘any’ decree- jor ‘the dissolution of ‘the 
marriage, bnt the mitter was not raistd 
im the Cotrtt below and’ there is no affirm- 
ative- evidence on’ the record as to tle 
.doticile of the petitioner. It would, how- 
'ever, appear probable that Le has an 
-Eiiglish domicile. 

‘From ‘the certificate of marriage that 
las béen ‘filed the’ petitioner was, at the 
-time of his marriage, an Office sergeant of 
the .Second -Royal Welst Fusiliers at 
"Maymyo “where the marriage ‘took place. 
The petition states that after the marri- 
age"petitioner lived and cola ited with 
‘his wife at :Maymyo and Singv, Upper 
“Burma, and.then at Carnivon in Wales 
and; lastly, at Venangyaung, Upper Burma. 
H- is an Assistant Store-keeper to Messrs. 
The “Burma Oil’ Company, Limited, at 
Venangyaung: ` ' 

We have heard. Mr. Keith on the ques- 
tion of. jurisdiction and, while it is admit- 
ted-tljat the detision'in Keyes v. Keyes 
(1) tlays down” that the Courts in 
;füdia ‘are ‘not empowered ‘to decree 
dissolution ‘of ‘the martia,e between per- 
sons not domiciled within their juiisdic- 
tion; itis urged that the Courts had power 
to grant 8 decree for dissolution which 

: has full -force and effect within British 
Indie. : It is no doubt true trat section 2 
lays down that relief may be granted 
where thepetitioner professes the Chris- 
tian religion and recides in India at 
the time ‘of presenting “the petition and 
that, “in addition, in the case of dissolu- 
tion of -niirricge, it may grant decrees 
where the marriage has been solemnised 
in : India -r where t;e adultery com- 
plained of “his been committed in India 
and that, in spite of the decision of their 
Lordships of the Privy Council in Le 
Mesurier v, Le Mesurier (2), the Cotsts in 

(x) (1921) P. 204: 90 Ie J. P. 242; 1241.7. 
797; 65 8. J. 435; 37 T. L. R.- 499. 

(2) (1895) A.C. 517; 64-L. J. P.C 97; .2 I. 
T, 873) JIR. 417. 
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India have considered that they had 
jurisdiction to grant decrees of dissolution 
of marriage. lt is Cleer that the recent 
,decis.on in Keyes v. Keyes (1) shows that 
jurisdiction should not have been so 
assumed. It has been suggested that 
this decision does not give sufficient 
weight to the opening words cf cection 7, 


Indien Divorce Act, and, while it 
is true that the Courts in Inda are 
directed to “act end give relief on 


principles and rules, which in the opinion 
of the said Courts, are as nearly as may 
be conformable to tke principles and tules 
on which the Court for Divorce. and 
Matrimonie! Causes in England for the 
time being acts and gives reliet,” this 
is only to be the rale subject to the 
provisions contained in the Indian Divorce 
Act. Weare unable to see any force 
in this argument. The provisions of 
section 2 as to residence, no doubt, < pply 
to cases when the parties are domiciled 
in India, but where the parties are 
domiciled in England they cannot override 
the express provisions in section 7 of tke 
Act. 

In Keyes v. KeYes (1) it was definitely 
held that the Indian Councils Act, 1867, 
did not warrant the making of a law to 
empower Courts in Indie to decree dis- 
solution of marriage between persons 
not domiciled within their - jurisdiction, 
and Courts in India are bound by. the 
provisions of section 7 of the. Act and 


give reljef on the same’ principle, 
namely, that jurisdiction depends. on 
domicile.” 


rhe proviso added to section 7 was 


. INDIAN CASES. 
BANKU BSHARY DE v. BISSESWAR LAI, MARWARI. Í vod. os 


case Las 


c. [1923 


could still grant decrees of dissolution 
to have effect, througlout British India 
Only. Itis rot possible, in our opinion, to : 
hold this view having segara to tle fact 
that it has been held that, the Act 
which authorised legislation by the Govern- 
ment did not authorise legislation to 
grant matrimonial jurisdiction, thet} was 
not based on domicile, The decision in 
Keyes. v. Keyes (1) was not taken further 
but was clearly accepted as a corect 
exposition of tke law and a validating 
Act was pasred. That Act has no appli- 
cation to future divorces and it is, there- 
fore, necessery that the Court, on enter- 
taining a petiticn for dissolution shotld 
be satisfied that it has jurisdiction by 
reason of the domicile of-the petitioner. 
If, therefore, the petitioner in the present 
an English domicile and 
was not domiciled in Incia, the Court Lad 
no jurisdiction to grant hima decree for 
dissolution of m: rriage. 

As has.becn pointed out, there was no 
issue drawn on this and no evidence 
has been given cn the point ard we 
must, tlerefore, remand the case for an 


enquiry into this matter and the Const 


after issuing notice and lcarng such 
evidence as may be led befcre ‘t, will 
return tle evidence to this Court with his 
opinion. 

Case remanded, 
e. 


w. À, 


referred to. It is no doubt worded in . 


very .general terms but it cannot be 
taken as overriding the section itself, 
This proviso was enacted in 1912. to lay 
at rest a Conflict between the Calcutta 
and Madras High Courts Thapita Peter v. 
Thapiia Lakshmi (3) and Gobardhan Das v. 
Jasadamom Dass» (4) on an entirely 
different point and it in no way affects the 
question before us. 

We have been referred to Note 17 in 
the Third Editionof Mr..Dicey's Conflict 
of Laws, at page 845, axd it there appears 
to be suggested teat Courts in Indio 

17 M. 235; 6 Ind. Dec. (N. s.) 162 (P. B.).. 

R a C. 282; 9 Ind. Dec. (x. sJ 168, pam 
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CALCUTTA BIGH COURT. 
SECOND CIVIL APPEAL, No. 1022 OF 1921. 
January 10,1923. | 
Preseni ;—Mr, Justice C. C. Ghese and 
Mr. Justice Panton, J. 
‘ BANKU BEHARY DE AND OTHERS 
—PLAINTIFFS-—APPELLANTS 
YESUS 
BISSESWAR LAL MARWARI AND 
ANOTHER— DEFENDANTS—RESPO DENTS. 
Hindu Law—Will—W dow, beg: est in farcur 
of— Estate takes — Alienat on by w dcw-— Necessily 
— Recitais.in deed, vi lue of —Exquiry by alience. 
A bequest ci immoyeable pr pinty Ly & His cu 
husband to his wife, iu the  ab:eice of wcid 


Vol. 70) 


giving an absolute estate with power of aliena- 
"Hon, Confers the limted : estate which, under 
Hindu Law, a widow takes as heirin her husband's 
property, and got a life-interest pure and sim- 
“ple. [p. 599, cols. 1 & 2.] 

5 A recital in a deed of-alienation by alimited 
“Owner as to the;existence of necessity for the 
‘alienation is clear evidence of a representation 
having been made to the alience. [p. 600, col. 2.] 
" Such a recital, coupled with the representation 
'and a finding that the alienee made an honest 
enquiry into the truth of, the representation; is 
‘sufficient evidence to support the deed. [p. 600, 
col. 2.) < | | 
` Second apped] against a decree of the 
| Add:t onal . District Judge, Howrah, in 
Hocghly, dated the 25th January 192i. . 

". Babus Mohendra Nath Roy and Rupendra 
“Kumar Mitter, for the Appel'ants. 

Babus D. N. Mutter and Satindra Nath 

Mukherjee, for the Respondents. 
“ JUDGMENT.—T1e fects which lave 
given rise to this. appeal have been set 
out carefully and et length in tLe judg- 
ment of the lower Appellate Court and, 
therefore, it is unnecessary to repeat the 
Same here, 

The main questions which Lave been 
argued before us with great earnestness 
and witb'greit learning. are two in nu- 
mber, namely, (1) whetler a Hindu widow 

under a: bequest whicli did not con- 
tain words giving an absolute estate with 
power of alienation takes only a limited 
estate which’ under Hindu law a widow 
takes as heir in her husband's preperty, 
- ot- whether, apart from all questions 
arising under Hindu Law, she takes only 
ta life interest pure and simple; (i?) 
“whether the judgment of the kh wer 
` Appellate- Court is viticted by reason 
of the absence ot any finding to the effect 
. 88 to whether the alienee in this case 
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limited estate which under Hindu Law 
a widcw takes as heir in her husband's 
property. “The proposition is so weil set- 
tled and supported, by such numerous 
decisicns of the High Courts in India and 
of their Lordships of the Judicial Com- 
mittee of the Privy Council that it will 
be supererogation to cite the autnoritics 
at length at this time of the day. 

With reference to the second point, 
the matter stands thus. In the judg- 
ment of the Ccurt of first instatce, it 
1s stated that the purchaser, the defendart 
In this case, made no enguiry of the 
plaintiff who according to lim was of age 
at the time of the alienation. 
judgment of the lower Appellate Court 


‘apparently this passage in the judgment 


of the Court of fitst instance was brought 
to the notice of the learned Additio: al 
District Judge and these words occur 
in his judgment: “It is pointed out 
that Bisseswar admits that he made no 
enquiries but cid he really require to 
do so?” In the summary oi findings 
arrived at by thelearned District Judge 
the followirg passage also occurs: “ The 
amount of Prosonramayee's available 
liquid resources when she made thesale 
is not known. The plaintift himself says 
he does not know what money Prosan- 
nomoyee had at the time. I hold furtker 
that the deiendants were, not bound 1o 
asCertain whet her liquid resources were, 
and indeed it was obviously imposs'ble 
for them to do so. Such enquiries would 
probably have been resented end very 
properly so." Mr. Roy and Mr. Mitter 
who have aigued this case on behalf of 
tte appellants complain that ilere is ro 


In the*- 


fiding arrived at by tke leerned Addi- 
tional District Judge as to whether or 
not the purchaser Lad mace an honest 
and proper enquiry to satisfy himself of 
the truth of the representation as regards 
tle legal necessity on tke part of tLe 
alienct. The judgment is, perhaps, open 
io that comment and tere js room for 
the criticism that tbe essential finding 
of fact on which the conclusion as regards 


< Made all proper enquiries to satisfy Lim- 
self of the truth of the representations 
made by the alienor and which Tepie- 
` sentations are to be found in tle recital 
- in the deed by which the alienor ccn- 
. veyed the property to the alienee. Now, 
.so far as the first point is concerned, it 
has been heldin a-series of cases which 
. have been usefully collected by Sir 
- Ernest Trevelyan in the second Editiun 


of his " Hindu Wills," at page 90, that 
a’ bequest of immoveable property by a 
' husband to his wife in the absence of 
werds giving an absolute 
` power’ of alienation confers only the 


estate with, 


wLlether the lady had legal necessity or 
not depends, has been left undetermined 
by the lower appellate Court, In tke 
circumstances, it became necessaty to con- 
sider whether the matter should not be 


. 690. 
MAUNG SA V. MAU MA, 


réinitted “to the: lower ‘Appellate “Court 
for “a: specific’ findihg as to ‘whether ‘the 
aliénee’ made: a^ proper'enquiry as regards 
the'trüth ofthe représeata tion regarding 
tlie legal. necessity on'the .part “of the 
alieror; “We. are, however, | f: :lieyed. of 
the. “necessity "of; considering that matter, 
‘becsiise ^we' hid ve ' looked into. the 
evidence | -on ‘the ’ record Of ‘this cese 
and'iwe" are satisfied on ‘tne evidence | of 
the - , defendant Biseswat “Marwari taksi 
hlong “with ‘the evidenee ,of ‘Panchanon 
Makherjee and “Ram Qadndra Bhandar 
that, so far'as the'alienee was concerned, 
he: cértaiüly ' made - ‘enquiries as to the 


Muth - of ‘the ;representation as regards 


legal necessity*on | the part of the alenor. 
It issaburndantly clear from the. evidence 
referred ^to above" that the lady, the 
alienor, "was not ' in a position‘. to, pay 
her _ordizary —'.experses, such ,a8 
“expenses for foód and clothing and , that 
$he'had no other. alternative’ but to .sell 
thezproperty: in'question.' "That being sọ, 
there’ cannot be any doubt that, on. the 
"queStion ‘bE “fact As’ to whether ,there was 
“an enquiry ‘or’ the’ part | of. the alienee 
“asi "Tegatds thé*trüth pf the .Sa'd  repte- 
“sentation, the ‘con‘lus’on tau st be in the 
áfüirmálive; namely, , that, the alienee had 
“made - proper eüqüiries. “That we. are 
“warranted iüto looking into the, evidence 
in this c:se would appear from the terms 
bf ‘section “103 of the “present Code . of 
*QiVil “Procedure which runs as follows: = 
ka g Any. ‘second appeal, the High co 
“inlay E „the "évidence on the record- 
*sitfficlent; determine" any issue, of the fae 
“necessary. for’ the sdisposal. of the appeal - 
“but - ‘not determined" by the lower Ap- 
“péllate ' Court.” In this sfate;of affairs ` 
“and hav" ng regard to the findings arrived 
‘at by the lower Appellate “Court, , find- 
ings’ which ` have not. “been assailed be- 


* fore us and which. can not be assailed 


before “us. and having regard to the.state- 
“ment” of- the law. beating , on this. ques- . 
“tion as ‘cdntdined in the |, judgment 
itler Lordships | of ‘the Judicial , Committee 
in’ Nanda Lal V. Jagat Kishore Acharjya (x p. 


-(1)' ^36: Tad. Cas. ,4201, 43 1. A. 249 at p. 252] 

! 20 M; L.-T: 335; 3PM: IF J. 563; (19161 2 M, W.- 

N. 3367 4:L. W. 4585118 Bom. Pe R868; 1474, 

eile J. ItD3; 24 C. Is: sja 187; OI P.L Wet RE, G 
HW. N.225| 44 C 186; E Bu In T. 177 (P. C.) 
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“clear 


of. 


a = wie es ^ 
z3’ 


the. comelo: must xbe E A that 
a representation: was "made 'to^the: “pur 

ciaser, that’ legal necess ty, existed on 
tha spart: of, the zalenor yand . that’ sthe 
alienee acted. honestly 2andsmsde all 
proper* enqüiries “to ` ‘satisfy -Himst -óf 
the; trith: xf sneh irépresentatiqn: | AS 
hasbeen pobservéd | “by: their i Lordships 
ithe : Judical ¿ Committee, acrecital:is 
évidence óf =the representati pang 
havi g reg zd to , the finding which’ phas 
been arrived at ‘that ¢thereswes.sech-an 
enquiry, th e ‘recital, coupied With „the 
representation , arid" with’; the, énqtiry :re- 
ferred to above, is sufficient. evidence -to 
sipport the 3 ‘deed. 

In this view of. the  qnhttet,. the s&p- 
peal fails, arid must be | dismissed with 
costs, 

Appeal ‘dismissed, 
z e aS P 7 
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yRANGOON,HIGH COURT... 
GIVI, REVIS ONrNo. : 73 oF.1923.. 
^ yApril-9;. 2923. s 
Present ter Mr o» Justice aMey : Oue. 
MAUNG ASA ATPINGANG ; 
0 WYENSUSI | uoc s docs 
MA. uU MAAND- ANOTHER — ES 
, SRESPONDEN!S,. : 

. Civil. Procedure. Gode (Act, V of 008) 0. X : 
LA 1x) — Small, Cause Court; y judgment of Couri 
sinvested “with Small Cause | Court: : jurisdiction, 
‘ judgmenbof, contents ges “Need > nol,” ane 

io 

The provisjan contained nO, Xx, t f. sy (1) 
of the Civil Procedure . Code that the judgment 

‘of a’ Court of Smiail “Causes nced’ not "contain 
‘more’ -thar the’-points for :determinationi-in “the 
suit and, the de cision theron «applies: asuwellito 
, Courts .inyvested , with), thes Small Cause Court 
4 powers, i 
` Narayan v, Bhaga, 31 B: 3145 9 Bom. LR; 
327,followed. - 
. vAsiaimatter of -practice,however, the’. judg- 
ments of «the. above. Courts should getrout, the 
_ particulars , of . the . suit .and. „giye . reasars 
for the” decision aitived Jat, wand 1 thus enable 
"the! High’ Court'-in revision «to satisfy “itself 
thatthe decree. on order: wwasvaccarding td law. 
The iwokds : nged, not “in: the mle,are notaneant 
- to. be, read. as shall. not. E 
Revision from thé ‘judament ana” ‘decree 
tub the” township. Judge, ; Basgein "West, i in 
Saill . Caute Suit No. 2 „oË 1923. 
"Mr. Mi aug "M quug, for - the zAppli- 


cant, ` 


- 
=. 
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JUDGMENT, — —Ihe jt dgment . ¿of the 
Township, Court, which. isa. Court invested 
awih the jurisdiction of a: Const ; of Small 
.Cattses, , was. as fellows : — 
“Sait to recover .Rs.+45 : for damage 
‘alleved..to have done : (sic) to, plaintiffs 
cropsnby: defendant's elepbant. xl he defend- 
ants, ,deny that. their. elephant, didany 
.dainag reaS alleged. ‘The point for- deter- 
mination - uds „whether tle. defendants’ 
elephant. did damage asialleged. . On the 
Levidence on:recozd . there cam be „no çon- 
clusion but. that. the claim , isa, false: one. 
Süit is „dismissed with, costs. 
As a mattet.of.strict, law, this judgment 
does not.seem fo, þe- defective. Sub-rile ; 
Aa) of.r. .4 „of 0.. XX, Code: of Civil 
; Provédure, provides . thatjudgments of. a 
Court, of Small Causes need , mot. contain 
more than the „points { for determination 
„and, the. ‘decision. th ereupon. . In Narayan 
uv. "Hhága (1) it.was held, that this. pro- 
+visionapplies a also. to. Ganrts invested with 
Small Caus e Court pawers. 
.Ás:a matter, ;of practice, however, it. is 
“nul, except jn ‘comparatively unimport- 
,ant, cases. of every, day ocgutrence such 
a RS. those » fon fhe : recovery ~of petty debts, 
ta, set. ‘out the particulars of the suit and 
ò give. reasons for the decision oad 
at Ahas enabling, tbe High ACOu 
ieyision,. 40 satisfy. itself, ,that-the, ae 
OF. order was;according . to lew «without 
‘the necessity ofzperusing : the whole record. 
“This. pra aclice. Should , be | followed. Tke 
„oras $ nee | not"! -were not., meant, to. pe 
‘read , s Shell :not.". The matter .is 
dugely ‘within the’ discretion of, Judges. cf 
* Small -Cause Coutts, ,but their, discretion 
'ghóüld be éxercis: d' with _ due- regard .to 
the circumstances of each case. On the 
facts 5 of the case before „me, I see. no 
¿ason .to. interfere “with the decision 
keti the Court. below. "Phere wasa certain 
‘amount of evidence but it 
tbélievéd.. "Tbe . application . is ,therelore 
' rejééted, ` : l 


ay 


, Application fe 


NW. C. A... & N. H; 
|. (x) 3% B. EZZ 9g Bom. L. R. 327. 
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ALLAHABAD HIGH, COURT. . 
FIRST APPEALXROM OSDER, NO. 96:0E 191,9. 
“Tebruary, 24, 3,920, 
Present.-=Mr. . Justice, Pigg ott ..and 
. . Mr. Justice Walsh. . 

PREM DEVI.AND OTHERS— - 
| DEFENDANS—-APPELLANTS 
. Cer SHS 
.. SHAMBHU NA'TH.AND , OTUERS— 
| PLAINTIFES— RESPONDENTS, 
Evidence Act (I of 1872), s. x14— Hindu; widow 
— A dopii on—'Aufhorisation «by h usband—Pre- 
sumption. 
‚In the case of adispute as;to ithe, authatisation 
.ofiar Hindu widow to,ad pt.a son to. her, deceased 
husband, -when the ‘aut orisation, i if ever given, 
, was given almost a hundred years before the date 
~of the suit, the -absence of: direct evidence on 
the ; point is not conclusive. The question nin 
such atase, is. whether it can- be presumed, as,a 
, fair matter of, inference frem cstablighcd, facts 
"that the ‘lady must : have, had authority 
sto make: the Adoption} that- her authority to- do 
280 .was-known and .tecognised iin. the :family 
and thatit; could. safely..be inferred Mom the 
conduct of the members | of the said family. [p. 
602, cols: 1& 2 m 


' First appeal“ from an-order of the -Ad¢i- 
-tional Judge, * Se bara npr. 1, dated the 30th 
April 1919. 


Mess:s,'B. E:.0’Conor M N thas Chand, 
for the-Appella ute. 


Pandit, Mati Lal Nehru, Dr. Tej Bahadur 
Sapru and Dr. Surendra, Nath,.S en, ; for the 
Respondents. 

J SUDGMENT.—'TI e.mainquest'oninisrue 
iv this case .was.whetkcr cne, Bacri. Das 
Lad or. kad not .been validiy aconted as 
his son by qne Ramanand, who. dedabout 
the year 1022. .Que of the. prir cipal 
.dccumerts.on the record. does prove flet 
:the adoption, asstming it , to have been 
made, wes rot made; by Ramanand , per- 
sozally, but. by that. gentleman! s widow. 
Even . then sif. must have been made prior 
oars execution ¡ofthis document,. . which 
sa deed. of gift of the 12th. of February 
pon It is, mot.surprising in. dealing with 
„a transaction so ancient, that there. WAS sa 
compicte want of , dircct evidence , .as to 
2as to. the 
.performance of ceremonics, or as. to. former 
` authorization by Ramanand of -his widow 
to adupta:son tohim. What tLe.defend- 
ants who set, up tie adoption relied 
„upon was a.mags.of .dogu mentary evi- 
dence; supported by some oral evidente 
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to the effect tbat Badri Das had, as a 
matier of fact, been treated, and had 
 "behaved himself, over a long course of 
yeais, as the adopted son of Ramanand 
and that in certsin transactions he had 
been recognized: as such by ancestors of 
the plaintiffs themselves, Omne difficulty, 
however, stood in their way. It wis ad- 
mitted th:t by natural relationship Badri 
Das was ihe'daughter's son of Rama- 
nand and, in argument at any rate, the 
‘question was raised whether such an 
adoption, assuming it to have been made 
or attempted, could operate asa valid 
adoption under the Hindr Law. The First 
Court, in a carefully reasoned judgment, 


-=> found in favour oi the adoption and 


dismissed the. suit on that ground, 
.jeaving untried a number of other issues 
which requiied to be determined before 
the plaintiff's suit could be decreed. In 
appeal the learned District Judge purpurts 
to reverse the finding of the First Court 
‘and has remanded tte case. for trial 
of the remaining issues. The appeal 
before us is against the order of remand. 
One of our difficulties has been to deter- 
mine with certainty whet the lower 
Appellate Court has found. We do not 
think that the learned District Judge can 
be taken to have found positively that 
' no adoptioa of Badri Des by the widow 
of Ramanand ever in fact took place. 
What he does say is, that tlere is “no 
proof", by which he apparently Means no 
diret evidence, that .Ramanand kad 
authorized his widow to adopt a son to 
him after his death. Further, he has held 
that there is nó adequate evidence on 
the recordto prove a contention set up 
“by the defendants to the effect that 
‘there is a clan or family custom bindirg 
upon the parties by which the adoption 
co deughters’. sons is 
validated. Witb regard to the question 
of the authority of Ramanand's widow 
to adopt a son to him, we only wish 
to say this much at present, that we 
do not think the absence of direct evi- 
dence on the point ought, ina case like 
‘the present, to be regarded as conclusive. 
The authorisation, ii ever given, was 
given almost, or possibly quite, a hund- 
Ted ‘years ago and direct evidence on the 
' pointcoyld not be expected, The question 
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authorized ə3ad. 
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is whether it could not be presumed, 


as afair matterof infererce fom estab- 


lished facts,’ that the lady must ^ bave 
had: authority t; make the adoption, that 
her authority to Co so was known axd 
Tecognized in the family, ard that it 
Could safely be inferred trom the eom 
duct of members of the ‘said family, 
including the ancestors of the present 
'aintiffs. The question of the alleged 
amily custom is a more difficult one. 
so far as the decision of ' the lower 
Appellate Couri is limited to’ this ‘that 


"or the evidence on the record, no such 


custom is satisfactorily established, that 


“finding has not been cheflenged in ergu- 


ment beiore us. What we have beén 
asked -tə hold is that, in view of the 
pleadings in the Court of first instan¢e, 
the defendants should not be Tegrrdéd 


‘gas having been properly put to proof 


of the existence and binding force of the 
alleged custom, and that the order of 
remand should either bave been prece ded, 
or atleast accompanied, by the framizg 
of an express issue on this point, with 
opportunity offered to‘ the" parties ‘to 
produce such evidence as they ‘might 
thi. k proper regarding it. The point 
is a fairly argueble one, but, on Com- 
sideration of tke record asa whole, we 
have come to the conclusion that the 
defendants are entitled to a clear issue on 
the point and an oppcrtunity of preducirg 
evidence regarding it, Wile, therefore, 
we affirm the order of remand row under 
appeal we make the following addition to 
it, which in ouf opinion could Lave been 
made, and ought to have been made by 
the lower Appellate Court, We fame tke 
following issue.— i l 


"Is there a family or’ tribal custom, 
binding on the parties to this suit, Ey 
whieh the edoption of a daughter's scm 
is valideted in spite of the ordinary 
rule of Hindu Law prohibiting the same?” 


The burden of prcof will be. on the 
deferdants, but both parties should te 
allowed to produce evidence. We think 
the Trig] Court should. comply with the 
older of remand by trying out, not only 
tlis issue, but also tbe remaining issves 
framed by it and should passa decree 
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.after recording findings upon all the 
issues. TLe coSts of this appeal will be 


_@ostsin the cause. 
Order modifed. 
N, H, 


CALCUTTA HIGH COURT. 

SECOND CIVIL, APPEAL NO. 1460 OF 19z1. 

January ro, 1923. 

Present:—Mr. Justice C. C. Ghose and 

Mr. Justice Panton. 
SARIFUN MANDALIN AND OTHERS 
—DEFENDANTS— APPELLANTS 
Versus 
FERADOUL KHATUN-—PLAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 19, Sch. I, 
Arts. 64, 1I5-—Hatcbitia containing adjust- 
meni of account—Promise to p ar AA 
Reciprocity of demands—Civil Procedure Code 
Act V of 1908), O. VIII, rv. 2, 4— Evasive 
entals by defendant, 

A hatchttta containing an adjustment of 
accounts arrived at in the presence of both parties, 
and stamped and signed by the debtor, which 
contains a statement that the amount mentioned 
therein remains due and owing from the debtor, 
constitutes a promise to pay and not merely 
, an acknowledgment of liability. A suit on the 

basis of such a promise is governed by Art. 
115 and not by Art. 64 of Schedule I to the 
Jimitation Act. [p. Co4, cols. 1 & 2.) 

It is not necessary that in every case 
to which Art. 64 of Schedule I to the Limita- 
tion Act is applicable there should be a recip- 
rocity of demands. [p. 604, col. 1.] 
` Rules 2 and 4 of O. VIII of the Civil Procedure 
Code deprecate evasive denials and require a 
defendant to particularise in his defence all 

oints, whether of law or of fact, which he 

kes by way of defence. [p. 604, col, 1.] 

Second appeal against a decree of the 
District Jidge, Rajslali, dated tke 17th 
March 1921. 

Babu Baranashibasi Mukherji, cr Babu 
Manmatha Nath Roy, for the Appellants. 

Babu Sarat Kumar Roy Chouduri and 
Gopendra Krishna Banerji, for tle Res- 

ondent. 


JUDGMENT.—'T| e point for determinc- 
tion 1n this appeal is whether a certain 
document, Exh b t (i) in this case, was a 
mere acknowledgment of a li.bility under 
Section I9 of the Indian Limitation Act 
oy whether it was an adjustment Gi 


‘Cede, 14 is 


accounts between the parties and a pro- 
mise to pay tle amount ersrived at on 
the adjustment es being a sum due end 
owing by the defendants, Tle date of 
the adjustment, which is Exh:bit I, is tle 
26th October 1914 corresponding to the 
oth Kartik 1321 B.S. The suit was in- 
stituted on the rigth November 19197. 
The defendants wko lost in the two 


Courts below argued tht it wasa mere 


acknowledgment of a liability under 
section 19 of the Irdian Limitation Act; 
and that, inasmuch cs it has not been 
proved by the plaintift that ary portion 
of the account taken into consideraton: 
at the time of the adjustment had not 


. been barred on the date of the aajust- 


ment, tle plaintiff should not be Leerd 
to rely on tle document as an acknow- 
ledgment of a ability ınder tecton 10. 
It is further argued by Mr. Baranasti- 
baski Mukerji on belalf of tle defer.d- 
anis tlat Art. 64 of tle Indin 
Limitation Act is not ayplicctle to tle 
document in question inssmcch «s fle 
adjt stment of ccccunt cont.inedin Exl bt 
I is not '' acecrnts stated’ betweer tle 
parties, t] ere being ro recigrcccl dem: nds 
by or against tle parties sel cf «re 
against tle oiler, at tle time wJentle 
adiistment wes <érrived ct. It is ¿lso 
argued On belalf of tle cefend:rts tlat 
tLe document itself is pot ste) ficm ulich 
tle promise to pay coild te ¢sceits ined, 
tle words ‘‘Pealance die” teing ins: fh- 
cient lor tle purpose a5 las been [eld 
in varicus erses; and, Lstly, tli tle 
plaintiff has not slewn that Le cculd, 
on tie fects of this care inveke tle 
provisions of cecticn 25 of tle Contr ct 
Act. So faras tle first point is on- 
cerned, it is, or tLe cocu ment "n t] is c: se, 
Teally unnecessary to go into tle metter 
at any length, tit :[ it were, it is sıf- 
cient to observe under t] e rrle of plecd- 
ings as tley cbtain in tle present Civil 
Procedure Code, tLat, having regard to 
tte allegations mete in tle yleixt, it was 
clearly the duty of the defendaits to 
patticularise in tLeir defence al] points 
eitLer of lay. or of fiets which they tock 
by way of defence. Intlis co.1ecticn, 
attention may be drawn to tLe provisions 
of O, VII 1. (2), Chil Prececure 
maintained, however, 


-oneawhiah isi governed; by 
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«that he plea „bf :Jimitation com -distinct and ancunqualified : promise ito 
iteineddinrihe. written «statement «is «süffi- Ypay.tke:amcuntifound^düe ^on an ?ad- 


ecient ito:neast upou the plaintiff-the duty 
vol sshowing that;his suit is net in «any 
“way : barréd! iby the ‘Statute: of Limitation. 
tNoodoubt, £he uproposition int-theya bsttact 
cdisitrue. nibub tlie argument: takes.no. notice 


Xr hàtsoevenotzO. VITI, r.(4) wüiere:evasiye 


sdénisls are deprecated and where »the 
upoints:ofidefence are required ~ to-uberstated 


vspec 'ficillyi;and clearly. 


' <AMithzreference ito’. the second; s point, 
rnamely, ‘whether: the y prie ‘Suit ss 
„Art, 64,2 wat 
Wis. aghinzitnnecessary; ^on : the . facts pof 
zthis:case,torexpress any adecided iopin- 
4jom,«cases Under Art. 64 of thei Indian 
iXimitationrAct; are : many -:2nd-are “not 
wwithont:conflict./W hetber incevery case 
tto rwhich vArt. 64 ids. attracled sit 245 
enezesssry for.: thè plaintif torshow: that 
“here. were reciprocal demands wby ‘and , 
cagainst > the parties is a point which, 
rin -our opinion, Cn: the, facts of this case, 
zit is unnecessary to: go into. -It may 
: be: observed, : however, that. at » least in 
twos cases: decided in ithis "Court the 
view has »n9t.been taken that: in > every 
«ease where Art, . 64 is:made.applica ble, 
:there must;always»be. 8  reciproc.ty : of 
»demanis. We: have,.on «the facts.of this 
.Cassiand:on ithe  dccument which was 
1 produced before-us:and swhich ;we hare 
vexamined, e3me to the conclusion that 
‘the: document -taken zas a whole, really 


"amounts to:whatis»knownas asAhatcheta.: 


-Birst.of.all,; there is a “statement „of ae- 
Ccownts ortin: other words, ascertainment 
nof amounts,sbetween-the parties, rIt -äs 
stated: further in :the document : itself 
ithat the- :ascertainment or adjustment. of 
‘accounts: was tarrived atiin the presence 

- of s both :parties. 

“In the third place,titiis stated that 
the amount found:.on: adjustment ` of gc- 

"counts «remained. due and owing by. and 
sfrom:Ahe ‘debtor who is :idefendant: in 

this. case. è Lastly, ‘the: adjustment ot 

"accounts is:stamped and signed: by : ‘the 

‘debtor. ‘We smust attach ‘some -meaning 

ito'the fact that a stamp: is affixed to the 

document and that the stamp has-been 

.defaced. We ‘have, on--consideration ‘of 
>the document: in question, conie “to the 
s “conclusion Wpáteit consists in itself 7a 


justment of accounts. :Thattbeing “50, 
Art, -r35 ‘of. the Indian . Limitation - 
Act which relates to compensation being 
payable to one of tke contracting parties 
for a breach of a contract is, in our 
Opinion, tke appropriate Article to be 
invokedfor the purposes of tlis case. 


An elaborate argument, bowever, is 
founded on the question : as to whether; 
there ;being ! this  pramiise Lfd .: pay ex- 


iracted» from the doctitnentiin .qicestión, 
it conforms. to :all;the :requirements of 
Section:25!of the: ‘Contract “Act; Here, 
again, the : plaintiff © “may. "Well answer 
that,that xsurely, Iwas sa point {which 
ought to: haverbeen ..takenvspecifically in 
the written statement and, at any rate, 
showld :haxe -péen taken. ithe «Courts 
below. bs think, i therefore, that there 


EAN 


de. that. “the WE fg and i p 
» bes dismissed witk costs. 

ve may observe . that the “view “taken 
above 1s in conformity | ‘With “then view 


taken by Sir Lawrence ; Jenkins and Mr. 
‘Justices Woodrofle in: the `. case “reported 
as’ faim Singh v: Choonee- Lal (1). 


A ppeal: ‘dismissed, 
;Z, E. 


+ 


(a) 11 fnd. Cas., 540; r 5C., W. N.. 882. 


. LAHORE HIGH. COURT. 
SECOND, CIVIL APPEAL No. 2366 OF F920- 
‘May, I, 1923. 
‘Present. —Sir Shadi Lal, "Chief. Justice, 
and Mr. Justice Lümsden. 
Musammat HUSAIN BIBI—DEFEND- - . 
/ ANT-~APPELLANT 
versus 
HAYAT AND OTHERS—;P LAINTIFFS— 
-RESPONDENTS. 
Custom— A ncestval property—Property inhertiCd 
-fhrough female, mature Jof? > 
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i. ts 


bê a female. Theproperty is, therefore, ancestral 
ir the hands of her descendants, 

Lehna v. Thakri, 32 PoR. 1895 (E. B.), 
Jai Dial v. Santu, 74 P. Ri 1899, and Kala Singh 
v. Buta, Singh, 16 P, R. 1903; 38 P; L. R. 1903, 
followed. . . 

Second. appeal from a decree of the 
District Judge, Sielkot,: deted the 12ih 
August 1920, affirming that of the Subordi- 
nate Judge, Second Cless, Sialkot, dated 
the 4th June 1920. 

Mr. Mukand Lal Puri, for the Appellant, 

Lala Jot? Sarup, for the Respondents. 


JUDGMENT -One  Jene,. e Jat by 
caste, and a resident. of Maura 
Fattehgarh, in the Daska Tahsil of 


the Sialkot District, wes succeded bv 
a diuzhter named Musammat Jenan 
according. to the Revenue Records, Lut 
described by the lower Appellate Court 
as Musammat Izzat B.bi or Izzat Khatun- 
Th's lady, had four sons one of whom wis 
named  Mehwan, Mehwen hid: a son 
Allah:D tta who d ed leeving a widow Mis 
sammat Fazl B:bi. On the letter's dezih 
a.dispute has arisen,over the estate of 
Allah Ditta, th’s estate cons'st/ng partly 
of proprietery land and partly oí occupency 
rights, Therivalclaimantsarethe daugh- 
ter of Allah Ditte who supports her cle m 
by an. allegation that her husband was 
accepted. asa khana damad and the des- 
cendants of the other sons of . Musammat 
Janan. The latter have brought this suit 
for possession of the. whole estate. "The 
Trial Court granted them a decree in respect 
of the proprietary land but dsnrssed the 
claim so far asthe land held under occu- 
pancy rights was concerned, Both partiesap- 
pealed unsuccessfully tothe District Judge 
andthe daughter of Allah Ditta has now. 
come up'tothis Court onsecond appeal. 

The only po'nts urged before us are 
(a) that;the Courts below were wrong 
in holding that the property inregardto 
which a decree has been givenris ancestral, 
(i) (b) that it had been fully established 
that the appellant’s husband had been: 
accepted asa khana damad. 

In respect of (a) no attempt is made 
to deny that the property was owned 
by Janen, the common ancestor, and the 
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arguments addressed. to us are based on 
the fact that the. property descended 
through Musammat Janan. It is urged 
that onth's account the property has lost 
its ancestral character, that character being 
dependent on purely agnatic descent. 
Th's question: is, however, concluded 
by the Full Bench decison Lehna v. 
Thakyi (x) where it was held by 
the majority of the Judges constititting 
the Bench that a daughter who succeeds 
in default of he'rs male, simply ecis as 
a conduit to pass on the property end 
does notalter its character merely beccuse 
she happens tobea female, This decision 
was tacitly approved in Ja? Dial v. Sant 
(2)and Kala Singh v. Buta Singh (3) and; 
sofaras weare aware, hes not been doubted 
in amy published judgment ofthis Court. 
In the {ace of this euthority, appcllant’s 
the property is not 
ancestral must obviously fa 1. 

The.assertion thet appellent’s husbend 
was accepted asa khana dama ds supported 
by no ev:dence of any value and js directly 
negatived by the fact thet, on the deeth 
of Allah Ditta, the property passed io h's 
widow and not to appellant end her 
husband whoindeedappear to havetaken 
up thair residence in the village only after 
Allah Ditta’s death. 

It follows from these findings that the 
appeel must be dismissed with costs and 
we order accord’ nglv. 







Zo Ke Appeal dismissed, 
(1) 32,P. R. 1895 (P. B). 
(2) 74 BP. R. 1899. 


(3 16 P, K. 1903; 38 P. L. R, 1903. 


LAHORE: HIGH COURTS. 
MISCELLANEQUS SECOND Civil, APPEAL, 
No. 2449 OF I92I. 
. May 8, 1923- 
Preseni:—Mr. justice Harrison and Mr. 
Justice Zafar Ali, 
Sardar ASADULLAHR, KHAN AND ANOTHER 
—JDEFENDANTS—-ÁÀPPELLANTS 
| VeFSUS 
KARAM CHAND AND ANOTHER—- 
PLAINTIFFS—RESPONDENTS.- 
Civil Procedure'Céds {Act V of £908): O XXT, 
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f. Qr—Execulion of  decres—Sale— Auction-pur- 
ehasór ousted by sirangey——Swil to recover purchase- 
money, matniainability of. 

‘The Summary remedy prescribed in O. XXI, 
r-9r of the Civil Procedure Code does not exclude 
a salit by the auction-purchaser to recover the 
purchase-money paid by nim where there has been 
a complete, failure of consideration, especially 
where the sale took placé after an objection by a 
claimant had been dismissed, and the auction- 
pürchaser has been disposse sed as the result of 
a -Successful title-suit brought by the unsuccess- 
ful claimant. i 

Bhagwan Das v. Allah Bakhsh, 5t Ind. Cas. 
5353 52 P. R. 1919, distinguished. i 

Nannu Lal v. Bhagwan Das, 37 Ind. Cas. 9; 
39 A. II4; I4. A. L. J. 12:6, and Raw Siroop v. 
Dalpa Rai, 53 Ini. Cas. t05; 43 A. 69; 18 A. L. 
a]: 925; 2 U. P. L. R. (AJ) 318, dissented from. 
‘Prasanna Kumar Bhattacharjee v. Ibrahim 
firza, 4t Ind. Cas. 924; 36 C. L. J. 205, Rustomji 
‘Vinayak Gangadiar, 7 Ind. Cis. 955; 35 B. 25; 
k Bom. L. R. 723, ail Bindioshri Prasal Tow 
“Badal Singh, 7j Ind. Cas. 873; 2t A. L. J. 223, 
1933) A. I. R. (AJ) 335 45 A. 39), relied oa. 
‘Miscellaneous second appeal from an 
order o^ the D strict Judge, Multan, dated 
Che rith July 192r, reversing that of the 
Junior Subordinate Judge, Multan, dated 
the r5th Mirch 1921, l 
Shoik, Niz Alt, for the Appellants. 
Lola Hır Gop:) for the Respondents. 
JJOxMENT:— The only pont whch 


arises in this second appeal is whether 











am ^uction-purchsser, who his paid the- 
full price can bring a sut to recover. 


thit money. on being :d'spossessed : of 
the. property by a successfui .claim- 
ant who hid lodged an. unsuccessful 
objection under rule 58 and subsequently 
brought a su.t.and established h's right 
to ‘h2 property. The Trial Court held that 
the suit did no? lie. The learned District 
Jalze his held thit it does. Counsel 
fo: cha 1 > )2llants Teles on Rim Siroop 
v. D ilpst Rit (x) and in earlier ruling of the 
Allh ibad Court quoted therein Nannu 
Lal v. Bhagwan Das (2). He also c'tes 
Bhagwan Das v: Allah Bakhsh (3) which is 
notin po.utas there the question was of a 
dafective and nof of a wholly non-ex' stent 
title in the judzment-debtor. Counsel 


for the respondents, on the other hand,- 


quotes Prasanta Kumar Bhattacharjee v. 


- 9 
& . 3 


(i) 58 Ind. Cas. 105; 43 A. 60; 18 A. K. J. 905] 
a U. P: L. R. (A) 318. . 
(2) 37 Ind. Cas. 9; 39 A. 114; 14 A. L. J. rare. 
£3). sx, Ind, Cas. 595; 52; P, :R. 1919. d 
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Iórihim Mirza (4), Rustomjt v. Vinayak: 
Gsngsdar (5), and Bindeshri Prasad Tewari ' 
v. Badal Singh (5) more especialy the 

portion at the end of page 230. The position , 


. tiken up by Counsel for the appellants 


is.th:t the procedure laid down in rr.. 

t 9: and 93 of O; XXI is exhaustive 
aal excludes a suit. He concedes that 
01:2 th» month has expired and the sale 
+} J22nconiIemad, tha questioncannot be. 
c 00:pd under O. KAT as mo ap, 
5! 2:104 lies under r. or, and he contends 
t1.; ware, as hare. an o5jector makes a 
cl inuudler r. 58, wh.ch is decidedagainst 
h n, che sile then takes place, and the 
24^zi:sef, fortified by the failure of the 
uaitcressful objection, pays h's money’ 
inih:sthesileconürmed, he is debarred - 
iron seking any sort of remedy ifina: 
31b;2i1den* sut thesame objector succeeds: 
in s:i:ablishing his title. This view is 
31)059t£ed by Rim Szroop v. Dalpat Rat 
(c) waich lays down that the only remedy: 
opn totha auction-purchaser is an appl ca- 
tion under O. XXI and if, in ignorancé 
o: tha true "acts, he fails to make such an 
a olicition within time he must take. 
th»:oa3;i2]uüences andthe judzment-debtor : 
is eu 'itled to take credit for the price of- 
p:oosrty not belonzing to hm. Withthis: 

i:w ws dono:agtes. We find ourselves” 
in conolate accord with that expressed 
n Pasini Kumar Bhallachavjee v. Ibrahim: 
M iz1 (4) and the authorities there c ted- 
and we are o! opnon that the su't by the: 
iu 2tion-pucchaser lies. 

Tas suuniry remedy precribed in O., 
X Xi dəz; not exclude a suit of this nature. 
wire there his been a conplete failure? 
oi 221:dsca;ion and this more espec ally’ 
wie thre his been adiud cation. 
taira aot 1 Gail adiudtcation in favour 
o th: titi» o^ tha judzmant-debtor. 


(hs 1992031 is, therefore, dismissed : 
with costs, 

ZK 2 Appeal dismissal. 

(i) 4t Tal. Crs. 92435 C. L. J. 205.0 ' 


(3) 7 Iad. Cas. 955; 35 B. 25; 12 Bom. L. R. 


723. ps 
(6) 74 Ind. Cas. 873; 21! A. L. J. 223; (0223) 
A. I: R- (A) 334; 45 A. 369. 
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RAMA. NANA BABAR f. DHONDI MURARI TAPADE 


BOMBAY HIGH COURT. 
SECOND Civi, APPEAL No. 623 OF 1921. 

a January 23, 1923. 

- Present :—Sit Norman Macleod, KT., 
Chief Justice, an] Mr. Justice Crump. 
RAMA NANA BABAR—DEFENDAN? 

NO. I—APPELLANT 
Uer Sus 
DHONDI MURARI TARADE— 
PLAIN'TIFE—RESPONDENT. l 

Hindu Law—Mitakshata—Widow’s estate— 

Acceleration— Deed of gift by widow in favour 

of next reversioner—Stipulation for maintenance 

— Nature of  alienatton—Subsequent adoption 
by widow— Adopted son, whether can challenge 
alienation. 

Oné D; a Hindu widow, made a gift of her 
widow'sestateto R, her poorest daughter, the next 
reversioner, burdened with a condition that she and 
her husband should look after the arrangements of 
her feeding and should render service to her by way 
of looking after her comforts. D, having fallen 


is neither a fee nor an estate for life nor an estate 
tail. [p.608, col. 2; p. 609, col. 1.] 

Per Macleod, C. J.—The alienation by a Hindu 
widow of herlife-estate to any one other than the 
next reversioner can be set aside by her adopted 
son, as the adoption puts an end to the life-estate 
and so divests the estate of any one claiming under 
a title derived from her, but the surrender of the 
life-estate to the next reversioner gives a title 
to him which is not dependent on the continuance 
of the life-estate but results from its extinction 
and cannot be questioned by the subsequently 
adopted son. It follows that the title 
of one claiming either by purchase or by 
inheritance from the next reversioner is equally 
indefeasible. fp. Orr, col. x.) - 

Second appeal against the decision of 
the District Judge. 
No. 139 of 1926. "E 

Mr. Rangnekay (with him Mr. D. R. 
Patwardhan), for the Appellant. 

Mr. H. C. Coyajee (with him Mr.S., Y, 


Satara, in Appeal————.. 


Abhyankar), ior the Respondent. / 
JUDGMENT. 
Macleod, C. J.—The plaintiff filed this; 
suit as the adoptel son of one. Murari) 


out with R's husband, after R's death, adopted 
the plaintiff, nearly twelve years after her hus- 
band’s death. The plaintiff filed a suit to re- 


cover possession of his adoptive father’s estate 

fted by D to her daughter; 

> Held, that the alienation was a complete 
and valid surrender by D of the whole 
of her interest in the estate and as such 
a Surrender was an act which was, by 
Hindu Law, within the competence of the 
widow, the plaintiff, the subsequently adopted 
son, could not challenge it. [p. 612, col. 1.] 

. Mott Raiji v. Laldas Jibhai, 37 Ind. Cas. 945; 
41 B. 93 at p. 102; 18 Bom. L. R. 954, Bamundoss 
Mookerjea v. Musammat Tarinee, 7 M. Y. A. 169; 
x Sar. P. J. 616; 19 E.R. 273, referred to. 

An acceleration ofthe whole of her interest by 
a Hindu widow enjoying a life-estate, in favour 
oftHe nextreversioner, burdened though with a 
provision for her maintenance, is none-the-less a 
bona fide surrender of her whole interest and 
is nota device to divide the estate with the re- 
versioner. [p. 668, col. 2.) 

Rangasamt Gownden v. Nachiappa Gounden, 
so Ind. Cas. 498; 46 I. A. 72; 36 M. L. J. 493; 
17 A. L. J. 536; 29 C. L. J. 539; 21 Bom. L. R. 
640; 23 C. W. N. 777; (1919) M. W. N. 262; 42 
M. 523; 26 M. L. T. 5; x0 L. W. 105; Y U, P. IL. R. 
(P..C.) 66 (P.C); Sureshwar Misser v. Mahesh- 
rani Misrain, 57 Ind. Cas. 325; 47 I. A. 233; (1920) 
M. W. N. 472; 39 M. L. J. 161; 28 M. L. T. 154; 
2 U. P. E. R. (P. C.) 128;:12 L. W. 461; 18 A. L. 
J+ 1969; 25 C.W. N. 194; 48 C. 100 (P, C.), followed. 


Adiveppa Nagappa v. Tontappa Tippanna, 
55 Ind. Cas. 369; 44 B. 255; 22 Bom. Å. R. 94; 
dissented from. 
' & son adopted by a Hindu widow enjoying a 
life-estate after a valid surrender by her of her 
whole interest in the property cannot challenge 
the surrender. [p. 612, col. r.) 
` The rights of a Hindu widow in her late hus- 
band’s estate are not aptly represented by any 
of the terms of English Law applicable to what 
might seem analogous circumstances, Her estate 


Tarade to.recover possession of the sui : 
properties, which had been gifted by hii, 
adoptive mother to her daughter, Rakhmary 
who died prior to the suit. Murari diea 
leaviue a widow, Dkhondai, and three 
Cauguters. The date of his death does not 
appear'on the record but it was prior 
to the 23rd November r9gro when Dhondoi 
executed a gift deed, Exhibit 52, in 
favoir of Rakhma, her youngest daugh- 
ter, The document recites that the 
other two daughters were married and 
haqa ample means, while Rakhma and 
her husband had been residing with Dhon- 
dai, serving her and looking after her 
comforts and the arrangement of her 
maintenance, and as she hoped that both 
of them would continue to do the same 
to the last she geve to Rakhma in gift 
the property described below. ‘Then, ín 
the operative pait, it was stated that the 
donee should go on looking after the 
atrangeuents of the donor’s feeding, ètc., 
ani should render service to her by way 
ot looking afte: her comforts as she had 
been doing all along to the end of the 
donot’s life and should perform the last 
re'ieio:s rites in accordance with their 
r‘ligion. Raknma died first and there- 
after Daoniai, having fallen out with 
Rakuma's husban}, defendant No. 1, 
alopted the plaintiff nearly twelve yearg 
after her husband's death, 
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It has beea found.as a. fact that plaint- 
iff was adopted. by. Dhondai and that 
Rakima’s’ sister cogsented to the allen- 
ation by Dbondai.to Rakhma who was 
the. sole next reversioner as being the 
poorest. of: the. three married. dau gh- 
ters. e 

The Trial Judge said : “Ason by adop- 
tion-stanisin. very much the same posi- 
lion. as- a natural bora.son and traces 
his sights tothe property of his adoptive. 
fathet as they existed at the time of his 
deatli though he might be adopted by tle 
widow long aftcr, and wovld divest. all 
estates-crezted by the widow during the 
interval belween ihe time of the ceath 
ofthe last. male owner and of his adop- 
tion by the: widow of such owner.” 
then dealt with the argument that the 
consent of the next reversioners was 
presumptive proofvof necessity and, there 
fore, made the alienation:gool against 
the plaintif, coming.to the conclusion that 
in the. case of a. gift without con- 
sideration no question of necessity would 
arise. : 

Accordingly, he passed a decree in 
favour of. the plaintiff. The learned 
Judge, though he referred to the fact that 
onthe same day that the. deed of gift 
was: execute! defendant No. I p:ssed a. 
potgi-patra: (ma ntenance deed) agreeing to 
provide Dhondai with maimienance, did 
not consider that amounted to consiter- 
ation for the gift. 

The learned District Judge, however, 
was: of opinion: that there was consider- 
ation for the gift and, following the 
decision ofthis Court in Adweppa Nagappa 
v..Tontabpa Tippanna (1), held that there 
was no:acceleration of the reversion and 
so'the adopted: son was entitled to have it 
set aside. . ] 

. The appeel accordingly was dismissed 
and the. plaintiff succeeded on the ground 
that. there-was no acceleration. 

Now, the agreement by Rakhma’s bus- 
band. could not. be treated as consider- 
ation passing from Rakhma, and the pro- 
visions iu: the deed of gift that Rakbma 
should go on looking after the arrangements 
for Dhondai's feeding would not be cor- 
sidered .objectionable according to the 


_(t), 55 Iud. Cas, 360; 44 B. 255; 22 Bom, li 
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ruling of the Privy Council in Suvreshwar 
Misser v. Maheshram Misrain (2). 
wh'ch would appear to be iucons'stent- 
w.th te decision in Adiveppa Nagappa, v. 
Tontappa Tippanna (iy. With the very 
greatest resect, it would eppedr as if 
this decison kas afforded a very- wide 
Scope for future: litigation. It offers a 
temptation to next reversioners to inauce 
young widows to surrender their life- 
estate in return for maintenance, and it 
wll. be cifficult to draw tre line between 
a promise to pay maintenance, and an. 
errangement which isa device: to: civide- 
the etate between the: revcrsioner ard’ 
the widow. If t e real test is. the c-m-’ 
plete surrender by the widow. of-the right. 
to hold t:e.property, the loss of tke 
right acting asa deterrent against a tco 
frequent use by widows of tke power of 
surrenjer so as to favour. the next. 
reversoncr to the detriment of. 1he more 
remote who still have a chance of being 
the nearest when the reversion falls 
in, it seems to me thet by. enabling. the 
widow to secure her maintenance; the 
forces operating on her mind to prevent 
her extrcisiug her power. of surrender. 
have been rendered extremely small. - Pro- 
vided the surrender is. total and not:a. 
device to: divide tlie estate with the 
reversioner, it is effective. The qvestion 
then arises whether tke title of: Rakt ma 
was absolute or was liable to be divested 
in the event of Dhordai adopting. The 
learned Counsel who appeared for the 
parties could find no direct authority cn 
the point, though it is-certainly. strange 
that it has not hitherto come before the 
Courts for decision. 

The rights of a Hindu widow in:her 
late husband's estate, as pcinted out 
by their Lordships of the Privy Council 
in Rangasami Gounden v. Nachiappa 
Gouden (3), are not aptly represented 
by any cf the terms of English Law 
applicabte to what ‘might seem analogotis 

(2). 57 Ind. Cas. 325; 47 I. A. 233; (ro20) M. 
W. N. 472; 39 M. L. J. 101; 28 M. L. T. 154), 2 
U. P.L R. (P. C.) 128; 12 L. W. 4615,18 A. L. Ja 
r069; 25 C. W.N; x94;48 C, roo (P, C.). 

(3) 50 Ind, Cas. 498; 46 I. A. 72; 36 ML. 
J. 493; 17 A. L. J. 536; 29 C. L. J. 539; 21 Bom. 
L. R. 640; 23 C. W, N. 777; (1919) M. WYN 262] 
aM, 523; 26 M. L. 1; 5; .xo L. W.. 105; 1 U, Pe 
i, R, (P.C.) 66 (P.C .). E 
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circumstances. Her. estate is neither a 
fee nof an estate for ife nor an estate 
tail. At page 84* their Lordships scínu- 


marised the result of the considerations: 
of the decided cases on the question of” 


a widow’s powers of alienation distinguish- 
ing between the alienation which could 


be shown to be a surrender of her whole 
interest in the whole estate in favour of the 
nearest reversioner or reversioners at the 


time of alienation, where no question of 
necessity would fall tobe considered, aad the 
alienation of a whole or part of tre estate 
on the groind of necessity, when the 
conséat of such reversioner as might be 
fairly expected to be interested to dispute 
the transactions would be held to afford 
presumptive proof which, if not rebutted 
by contrary proof, would validate the 
{transaction as a right and proper one. 
With regard to the power of surrender 
their Lordships said at page 79:* “The 
foundation of the doctrine has been sought 
ia certain texts of the Smriis 
necessary to quote them....But in any 
case it is settled by long practice and 
confirmed by decisions tkat a Hindu widow 
can tenounce in favour of the nearest 
reversioner il thete be only one or of 
all the reversioners nearest in degree if 
more than one at the moment. That is 
to say, she | can, so to speak, by  volun- 
tary act opetate het own death,” ‘The 
questions which might arise when a 
woman after süch a voluntary act bore 
a son to. her Fusband or adopted to him 
xar not considered. But the real issues 
a liable to beconfused as they ^ were 
is the Trial Court by the widow purport- 
ing to convey not her ‘whole intefest in 
the.whole estate, but the whole estate 
itself, as if she were full owner, and this 
is what Dhondai purported to do by 
Exhibit 52.. ‘Thete was, therefore, an alien- 
ation, which” préma facie the widow was 
incompetent, to make, But it is curious 
that no distinction appears to have been 
drawn: between the transfet by a widow 
qf her life-eState wlüch she is competent 
to make in favout of any one and a 
itansfet of what I- may call the fee which 
she caünotdó without some justification, 
If a widow by geed” conveys her life- 
estate to the next reversionet, is there dny 
Pages of 461. A.—[ Ed] 
s "40 5 


.1s that the conveyance is split up 


It ison- 


necessity of making i: use of a legal fiction 
in order to make the next reversioner the 
full owner? 


aw 
As pointed out bj Bealzan, Ju in-Mot 
Rai v. Laldas Jibhai (4), the true doc- 
trine of acceleration is tit2ste_than the 


English doctrine of merger subjected to 
the peculiar con ‘titions “and requirements 
of the law ot the joint Hindu family. 
If, then, the widow does not convey her 
life estate to the next reversioner for 
which she is competent, but purports to 
convey the fee for which she is not com- 
petent, the real result of the IAN 

into 
its component patts and effect is given to 
that part which is valid. When treated 


in this way, it may be said that no ques- 


tion arises with regard to the attempted 

alienation of the fee, which would be, as 
a matter of fact, ünnecessary for bringisg 
about the merger, 

In the above mentioned case it was 
held that there was ‘in effect a resetva- 
tion at the time of the intended- 
acceleration by the jife-tenant ot a sub- 
stantial interest in the estateso acceler- 
ated; in other words, there wasa divi- 
sion of the estate between the widow and 
the revetsioner and, therefore, the transac- 
tion violated the  fuadamental basis of 
the doctfine of acceleration. If she had 
not done so, the Court would have had to 
coasider the question whether an after-made 


adoption cotld divest an estate which 


Lad vested in the meantime. Beaman, J., 
however, as the question baq been 
discussed in the arguments, made certain 


. observations upon it and though Obiter, 


may usefully be referred to. The learned 
Judge said: “The point of difficuity is to 
find any single, clear and uniform. princi» 
ple tipon which (a) to rest the law com- 
monly favoured in the Courts where it is 
a case of after adoption, and (6) to 
distinguish such a case from that of a 
posthumous natural son. In the latter 
case, it could only be on the assumption 
that his rights atise upon his conception, 
that he could be put upon a different 
footing from an after-adopted son. But 1 
doubt whether that ground can be justified 


(4) 371 n Cas. 045; 41 B. 93 at p. 102; 18 
934. 
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in the Hindu Law proper.. ... Reason- 
ing tobe found in some of the reported 
cases against allowing an after-adopted 


son to divest estates vested inthe mean-' 


time, will not do. There we find it said 
that tie true reason is that, until a 
widow does adopt n» one can say whether 
she willor not. Bati: is astrue to say 
that a widow left pregnant cannot say, 
nor can any one say, whether she will 
give birth to a child at ull, or if she 
does whether that child will be a son. 

soi adopted fifteen years after his 
doptive father's death would certainty 
uot be allowed to  divest estates which 
during that period might have vested 


‘mote thau once in others. But a 
posthumous son born a week after 
his fathers death, almost certainty 


would. Yet, a very little reflecticn will 
show that the element of time has really 
nothing to do w.th the operation of any 
uniform principle rightly applicable to 
all cases of the kind. Nor upon a rigorous 
analysis is it easy to discover any ground 
upon which to distinguish the case of 
an after-adopted trom that of an after- 
born son.” 

It may be gathered from the above 
remarks that the learned Judge, if it Fad 
been necessary, would Lave decided in 
favour of the after-adopted son. 

The question whether a wi'ow who 
had been given authority by her hus- 
band to adopt but had not exercised that 
power could file a suit in her chara-ter 
as a widow claiming his succession in 
the family estates waS considered in 
Bamundoss Mookerjea v. Musammat Tariee 
(5). Their Lordships of the Privy Council 
concurred in its entirety with the judg- 
ment of the Full Bench of the Sudder 
Dewanny Court deciding thatthe autpority 
to adopt .d'd not, before an adoption had 
actually taken place, supersede and des- 
troy her personal right to sve as widow. 
It was argued thata widow who had per- 
mission to adopt was to be regarded as 
enceinte, but tue Court was of opinion 
that if no text could be shown for the 
suspension of the rights of a widow 
actually pregnant it was still more cer- 
tain that there was no similar provision 


(3) 7 M.I.A. 169; 1 Sar. P. C. J. 616; 19 B. R, 
273: 


for divesture of the right in the case of 
a w:dow held only to be constructively 
pregnant of a son through the effect of 
a peruission to adopt. After consider- 
ing the autyorities, the judgment proceeds 
at page 183 “So tnat the after-born son's 
right is to his share of the estate as it 
stands at the time of his bith, and not 
retrospectively with reference to its state 
at apy supposed period of his con- 
ception.....Tne clear inference is, that 
could a widow have been heir, as shé Can 
incontestably be in Bengal, She  mght 
have been admitted on her own right 
during pregnancy, the share devolving to 
her sop only on his birth ". Reference 
was made to the opinion of Mr. Cole- 
brooke in Strange’s Hindu Law, Vol. 
Il, page 327, First Edition. ''Presuming 
the property here spoken of as the woman's 
to have been what devolved upon her by 
the death of her husband... .it ceased 
to be bers at the moment of a valid 
adoption made by her of a son to her hus- 
band and herself; in the same manuer 
as property coming into the bands of 
a pregnant widow by the same means, 
cannot be used by ker as her own, after 
the birth of a son. An adopted ‘child is 
in most respects precisely simlar to a 
posthumous son. From the momert of the 
adoption taking effect, the child became 
heir of the widow's husband; and the 
widow can have no other authority but 
that of mother and guardian”, and the 
Court, after considering whether it made 
any difference that that opinion was given 
iu regard to a Madras case governed by 
the Mitakshara, corcluded: “There is 
nothing in that difference which affects 
the applicability of Mr, Colebrooke's opin- 
jon to the case of sons in Bengal, as well 
as elsewhere, antecedent to birth. See 
the dictum of the Privy Council in Dhurm 
Das Pandey v. Shama Soondri Dibtah 
(6). Now, upon the authorities, there 
can be n» doubt that that is the result 
of an act of adoption, because the prop- 
erty is in the widow from the death of 
the husband tillthe power of adoption 
is exercised. Then that adoption divests 
it from the widow and vests in the 
adopted son.” Again, at page 189, the 


3 M. I. A. 229 at p. 243; 6 W. R. P. 0.433 2 


(6) 
Suth. P. C. J. 147; I Sar. P. C. T. 271; 18 E, R, 4845 
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Court said; “The truth is, thet the 
Supposition of a positive and: actcal rig ht 
vested in an embryo which may never 
come into full existance, is one which 
must almost “be rejected, on the mere 
statement of it; It is particularly re- 
pugnant to common reason in the 
Cise of a possible -adoption, which may 
be wada after the lapse of many years, 
or miy never be mide st all.” As 
soon as we get rid of the notion of 
constructive pregnancy in the case of a 
widow with power to adopt, the iesult of 
an adoption upon prior alienations by the 
widow can be determined without any 
difficulty. As stated in Mayne’s Hindu 
Law, gth Edition at page 270:— 

“Tue restrictions (whic, fetter a widow's 
estite) exist quite independently of an 
adoption. Tae ón!y effect of the adop- 
tion is that the person who cas question 
tlem springs into existence at once, 
whereas, in the abserce of an adoption, 
he would not be ascertained till the death 
of the woman. If she has created any 
enCumbrauces or mide any alienations 
which go beyond her legal powers, the 


son Can.set. them aside at once. If. 


they are within her powets, he is as 
much boünd by them as any other re- 
versioner would be". 

The alienation by 8 widow of her ife, 


estate to any: one other than the next 


reversioner can. be set aside by her adopt- 


ed son, as the adoption puts an end to. 


the life estate and so divests the 
estate of any one claiming under a title 
derived from her, (Mayre, 9th Editon, 
page 271) but the surrender of the life 
estate tc the next reversicner gives a 
title to him whichis not dependent on 
the continuance of the life estate but 


results from its extinction, and cannot, in. 


my opinion, bs questioned by the sub- 
Sequently adopted son. It follows that. 
the title of one claiming either by pvt- 
Chase or by inheritance from the next 
reversioner . is equally. indefeasible. "The. 
appeal must succeed. and the suit must 
be dismissed with costs throughout. 
Crump, J,— lhe facts found in this case, 
by the lower Courts are as foilows :—. . 
The property in suit belonged to one 
Miriri, .He died leiving him surviving a 
miAaw TMiondat. and thrae danahfare Ahai 


.Basawa (7). The other 


Kondai and Rakhma. Defendant No.ris the 
husband of Rakhma. After Murari’s death 
his widow, Dhondai, giited the whole estate 
to Rakhma. Rakhma was, to a marked 
degree, the poorest of the three and, there- 
fore, the nearest reversioner: Totawa v, 
daughters gave 
their consent to the gift which was mede 
in 1910. After Rakham's death and some 
eight orten years after the gift Dhonda! 
adopted the plaintiff, | . l 
Plaintif sues to recover possession 


the property, alleging that the gift is- 


nulland void; and the questions which arise 
for decision are whether the gift was 
effectual at the time when it was mede, 
and whether it is binding on a son sub- 
sequently adopted. l l 

_ The alienation by a Hindu widow of 
her deceased husband’s estate may be vali- 
dated on two o (a) on the ground of 
necessity and (b) as a surrenderot her whole 
interestin favour of the nearest rever- 
sioner. See Rangasami Gounden v. Nachi- 
appa Gounden (3j. In the case of gift no 
question of necessity can arise and, therefore, 
the secondground alone need be consicered 
in this case. The lower Appellate Court 
has held, on the authority of Adiveppa 
Nagapbi ,v. Tontappa Tippanna — (1), 
that. there was no complete surrender 
here because there was a provision 
for the widow's maintenance. But in view 
of the decisions of the Privy Council it 
is. difficult to accept that conclusion. 
In Sureshwar Misser v. Maheshrans 
Misrain (2) their Lordships of the Privy 
Council Jay down that there must be 
total note partial surrender, that is, a. bona 
fide surrender, not a device to divide the 
estate with the reversioner. In that case 
there was a provision in the deed which 
was thereunder consideration that the 
widow should retain rco bigkas of land 
for her maintenance, but the surrender 
was none-the-less held to be effective. 
Upon this point, their Lordships say: 
“he conveyance of small portions of land 
to the widowed mother was unobjec- 
tionable, as it was only for maintenance. 
Their Lordships are, therefore, of opinion 


- that the arrangements of the compromise 


Ink 92 R 220° r2 Ind. Dec. (N. S.) 142, 
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cannot be stigmatised as a device to 
divide tre estate between the surrender- 


.ing lady and the nearest reversioner, and 


cannot now be taken exception to.” The 
same conclusion appears to follow from the 
judgment of the Privy Council in Bhagwat 
Koer v. Dhanukdart. Prashad Singh (8). 
In that case also the two ekrarnamas, 


surrender, contained 2 provision for the 
maintenance of the widow. There is 
thing in the facts of the present case 


Nine were held to amount to a complete 


J remove itfrom the ambit of these de- 


cisions, therefore, the surrender must be 
held to have been a total surrender and to 
have been effective. 

Tne second question is, whether a son 
adopted after thedeath of the reversioner 
in whose favour the surrender was made 
can challenge that surrender. Upon this 
point there appears to be no authority. 
In the absence of authority, the question 
must be considered with reference to the 
law of adoption in general. An adopted 
son can challenge any alienation made by 
the widow without necessity, but it does 
not follow that necessity is the only vali- 
dating circumstance. A widow can alienate 
for necessity, therefore, such alienation is 
valid but any act of a widow which is 
within her powersunder Hindu Law would 
apparently stand on justas good a foot- 
ing. No doubt, the adoption dates back 
to the death of the father but the adopt- 
ed son would appear to be bound by 


: acts done by the person in possession of 


the estate where those acts ate within that 
person’s authority. The effect of the surrend- 
er by the widow was that the then rever- 
sioner took an absolute estate and as the 
surrender was an act which is by Hindu 
Law within the competence of the widow 
it is not easy to see any ground on which 
the adopted son can challenge it. 

It may further be argued that the 
effect of the surrender, coupled with the 
death of Rakhma, was that the estate 
vested in the 
estateof inheritance. The general rule 
is that adoption bye widow cannot divest 
any estate of inheritance unless the estate 


. . (8) 53 Ind. Cas. 347; 46 I. A. 259; 37 M. T. . 
J. 513; 17 A. L. J. 1036; (1919) M. W. N. 860; 


iP.L.T.1:2U.P.L.R.(P.C)27:;22 Bom. I, R, 
477; 47 C. 466; 24 C. W.N, 274; 12 L. W, 103 (P. C). 
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is at the time of adoption vested in the 
adopting widow: Krishnarav  Trimba 
v. Shankarraav Vinayak Hasabnis (o). 

Oa these grounds I am of opinion that 
the plaintiff is not entitled to succeed. I 
would, therefore, reverse the decree and 
dismiss the suit with costs throughout. 

N. H. l Decree reversed. 

(9) r7 B. 164; 9 Ind. Dec, (N. S.) 107, 


RANGOON HIGH COURT, : 
SPECIAL SECOND CIVIL APPEAL NO. 154 
. OF 1922. 

April I2, 1923. 
Preseniz— Mr. Justicé Mey Ourg. 
MAUNG NO AND ANOTHER— 

APPELLANTS 


versus 


MAUNG PO THEIN—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. t1, 
Expl. I V—Res judicata—Omission to pul for- 
ward defence in prior swit— Subsequent suit before 
Court of higher grade— Buddhist. Law, Burmese 
-— Partition—Otasa child—Kanittha children, right 
of, nature of. 

If the effect of a decisionin aformersuit between 
the same parties is necessarily inconsistent 
with a defence that ought to have been raised 
but was not raised, that defence must, under Ex- 
planation IV to - section Ir of the Civil Proce- 
dure Code, be deemed to have been finally 
decided against the person who ought to have 
raised it. [p. 613, col. 2.] 

Mohim Chandra Strkar v. Anil Bandhu Adhi- 
cary, I Ind. Cas. 66; x3 C. W. N. 513 at p. 525; 
9 C. L. J. 362; 5 M. L. T. 297, relied on. 

A party who has lost a suitin one Court cannot, 
by the simple expedient of adding to the claim, 
te-agitate the same question in a fresh suit insti- 
tuted in a higher Court. [p. 613, col. 2] 

Under Burmese Buddhist Law the right of the 

Kanittha children to claim partition from their 
surviving parent on the latter’s te-marriage 
is not a vested ore, and if they fail to exercise 
it before the death of that parent, the right 
lapses, and the same principle applies to the 
right of the eldest son. [p. 614, cols. 1 & 2.] 

Maung Pan On v Maung Tun Tha, 67 Ind. 
Cas. 769; xa L. B. R. 292; Maung Seik . Kaung 
v. Maung Po Nyein, x L. B. R, 23, Maung Shwe 
Po v, Maung Bein, 27 Ind. Cas. 632; 8: L. B. R. 
II5; 8 Bur. L. T. 25 and Maung Ba Thaw v. Ma 
Hnit, 72 Ind. Cas. 14] 2 Bur. L. Ja 341 11 L B.R, 
451; (1923) A. I. R. RJ 122, referred to. > i 

Sir Robert Giles, for the Appellants.. 


Mr, Sen, for the Respondent. `` 
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. JUDGMENT.—One San Lin was married 
twice. By his first wife, Ma Hnin Zi, he 
had eight children (the plaintiffs), irclt d- 
ing one who died while this appeal was 
pending. About seven years after Ma 
Hnia Zi's death, Sin Lin married Ma 
‘Zan Bu. During this second coverture 
he became indebted to the defendants, 
end on his death, the Iatter sued his 
legal representatives and obtained a 
decrce against them, In execution cf 
this decree they attached a house,a picce 
of garden land and a piece of paddy 
land, all of waich had been acquired. during 
Sin Lin's first coverture. The plaintiffs 
successfully applied for removal of tke 
attachment on the first two items and 
tie de'endant thereupon, in Suit No, 226, 

of the Township ‘Court of Myenaung 
sied for a declaration of tkeir right t5 
attach the house and gardens as belong- 
ing to San Lin. Ín thatcese, the present 
plaintiffs p'eadel that, when San Lin 
rairried a second time, he made over the 
two items to them as, their shate of 
the'r parents’ joint estate. They were 

unable, however, to establish this defeuce 
ani the declaration sougi.t for was made. 
Tae hous, garden and ‘paddy land were 
next so'd in execution and the defendants 
parcaased them, 

The pl intiffs then instituted the present 
siit in the Sub-División4l Court, cela'm- 
ing a half shire in all the property on 
the ground that, on the re-marriage of 
San Lin, tey became entitled to h: Af the 
joint property of ther parents. 

The dJ fendants pleaded (1) that tie 
sait, so far as it co.cerned the house and 
garden, was barred as being res judtcaia, 
and (2) that there was no substance 
in the plaintiffs’ claim under the law of 
inheritance. g 

The Sub-Divis'onal Court found both 
points in favour of the defendants and 
d'smissed the suit. In appeal the Dis- 
trict Court took 2 contrary view and 
décreed the whole claim. Hence this second 
appeal. 

As to thecontention that the suit, in so 
"feras the first two items of property 
are concerned, is ves judicata, reliance is 
placed on Explanation IV of section Ir, 


Code of Civil Procedure, which lays down 


hat any matter which might and ought 
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to have been made a ground of defence 
in the former suit shall be deemed to 
have been a matter directly and sub- 
stantially in issue in such suit. In Mohim 
Chandra Sirkar v. Anil Bandhu Adhicary 
(1i) a Bench of the Calcutts High Court 
observed.—‘‘A matter which ought io te 
raised, but which, asa matter of fact, is 
not raised in a suit cannot be decided in 
specific terms in thet suit. But this 
fact cannot be fatal to the plea of res 
qudicaia, for in that case it is obvious 
that Explanation II (section 13 of tke 
former Code) would be meaningless. 
must take it, therefore, tha 
the effect of the decision in 
suit is necessarily inconsiste 
defence that ought to hav; 
but has not been raised t; 
under section 13 be deem: 
finally decided against 
ought to have raised it,” 7 Qa lies 

In the present case,? , KAR, 
plaintiffs in their dee” VE m 
suit to claim, in the a. bn & oo 













they had a vested right Ye gr 
property in suit. They were Sey" 


however, to piead a partitiog wh 
they became owners of the whole. Inv. 
result, their defence failed and it was held 
that the property belonged to San Lir; 
Tnis decision was, in my view, necessarily 
inconsistent with tke alternative defence 
that might and ought to have been 
riised. 

The learned Pleader for the defendants 
urges, however, that the Township Court 
was not competent to try the present 
suit, since, owing to the addition of tke 
piddy land, the value of the suit is beyond 
its pecuniary jurisdiction, ond hence that 
section II cannot apply. It would follow 
from this agrument that a party who hes 
lost a suit in one Court may, by the simple 
expedient of adding to the claim, re- 
agitate the same question in a fresh 
suit instituted in a higher Court. Obvi- 
ously, the Legislature could not have con- 
templated stich an absurdity and I, tk ere- 
fore, hold that tkere is no substance in 
the contention. 

It is further urged that the plaintiffs 
were not litigating under tke same title 


(1) 1 Ind. Cas. 66; 13 C. W. N. 513 at p. 515 
C. L. J. 362; 5 M. $8 T. 297% 
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in both suits, that in the former suit 
they were appearing in their personal 
cepacity while in the latter tley were 
claiming as heirs. They were not, ¿s a 
matter of fact, claiming as heirs of San 
Lin; in that case they would be res- 
pousible for his. debts and their cause 
of action would disappeat. ‘Their petition 
is that, on San Lin’s re-marriage, ` they 
became entitled, in their own right, to 
half the Joint property of their parents. 
Hence this argument also fails. `’ 
I hold, therefore, that the suit in 
ect of the Louse and the garden was 
under section 11 ol the Cote, 
the second point, thé question 
elf into this; Do atiet children, 
riage of a surviving parent, 
d interest in the patental 
uestion is subsidiary to 
em as to whether, where 
man Buddhist couple has 
-and the survivor contracts a second 
marrage, the children otler than tke 
orasa or the elcest are entitled to claim 
partition of the letteipwa property of tke 
survivor and the deceaced parent. It is 
unnecessary, however, in vew of the con- 
clusion at which Ihave artived, to decid 
the latter question. 

In tke case before me, on the death 
of the mother, the eldest daughter, as 
orasa child, became entitied to a quarier 
Share of the parental estate and in Maung 
Pan On v. Maung Tun Tha (2) it was Leld 
that the ovasa’s estate comés into existence 
as soon as the parent dies. In other 
words, the orasa’s share vests at tle 
moment of tte parent's death. 

It has not been contended tkat tke first 
plaintiff, Maung Po 'TLlein, the eldest 
Son, is entitled, es such, to one-fourih of 
the ceneral joint estate in consequence 
of his father's re-martiage, as was leld in 
Maung Seik Kaung v. Maung Po Nyein 
(3. This decisitcn was affirmed by a Full 











Bench of the Chief Court of Lower Enrma. 


in Maung Shwe Po v. Maung Bein (4), but 
in that case it was specifically laid down 
that the eldest son must claim his quarter 


(2 67 Ind. Cas. 769; I1 L. B. R. 292. 

(3) 1 L. B. R. 23 

(4) 27 Ind. Cas. 
Ap, 1. 25 


632} 8]. B, R, 115; 8 Bur, 
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Share .w/hin the period of limttatton. 
Hartnoll, J., observed (at pages 124, 125):— 
“He bad. the right to claim this one- 
fourth share during the period allowed 
by the law of limitation, end if, during. 
such @period the respondents purchased 
theland from Maung Stwe Po (the father) 
they - would take it subject to San E's 
(the son's) right to claim his share.* * * 
As Matng San E had allowed: tke 
perod of lmitation to pass, khe could 
not cldim his one-fourth share and sn it. 
became irrecoverable and lapred in his 
father’s estate. He could claim nothing 
further util his father d’ed and? then he 
would cla‘m not as an keir entitled to 
inherit any portion of the-estate conse- 
quent on his mother’s death btt as an heir 
to his father’s estate." I am in complete 
agreement with this statement of tke 
law and it follows, in my view, that tke 
right of tre eldest son to claim. a quarter 
share from his father an tie latter’s re- 
marriage after the mother’s death is not 
a vested ‘one. `The same view would 
apply to tie claim, if any, of the Kunitiha 
children, There is nothing inthe Dham- 
mathats to justify the as:umption tat the 
children in such a case are bount to be 
content with a. portion on'y of their 
parents’ joint estate, es would be the case 
if their rght were a vetted one. They 
may elect to throw in theirlot with the 
new family and wa't till ther own parents’ 
death In order to reap the benefit of any 
possible inereate in the family fortune, 
Should they do so, they would in any. 
case be entitl«d to three-fourths of ther 
own parent’s payin o's against the step 
parent and would also skare in the after 
acquired property. l 


Assuming, therefore, that the Kaniitha ` 
children are entitled to claim partition 
from the'r surviving parent on the latter's 
ra-mutriage, I hold that ther right is not 
a vested one and that, if tkey fail to 
exercise it before the death ofthat parent, 
as has happened in the present case, 
the right-lapses, and, as shown above, 
the same applies to. the right of tke - 
eldest son. < 

As regards the right of tke eldest 
daughter, Ma Hme Bu, she had a vested 
share as regards one-fourth of the prop- 
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erty, and this. ske is entitled to recover 
out of the paddy land. 

I accept the appeal, and, in mod fica- 
tion of the decree of the lower Appel'ate 
Court, grant Ma Hme Bu a decree in 
respect of one-fourth of the joint estate 
of her parents. Tne value of her share 
is Rs. 275 and she will be entitled to 
recover this either in money or by actral 
division of tie pacdys laid, as they may 
Choose. The defendants will pay costs on 
Rs. ,275 in all Courts, but will be entitled 
to recover from the remaining p’aintifis 
ther proportionate costs throughout, 
‘Since writing the above judgments, I 
have discovered the case of Maung Ba 
Thiw v. Ma Hnit (5) in which Maung 
Kin, J., held that a suit was res 
judicata on facts similar to those arising 
in this case. 

Z. K. 


(5) | 
B, R. 451; (1923) A. I. R (R) 122. 


Appeal allowed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS CIVI! APPEAL NO, 3I 
OF T927. 
September 29, 1922, 
Present — Mr... Halifax, A. T. C. 
PAN DURANG— PLAINTIFF—APPELLANT 
Vers tts 
NARAVEN AND CTHERS— 
DEFEND ANTS— RESPONDENTS, 
Registration Act (X VI of 1908), s. 17. (1)—~ 
Receipt for payment of morigage amount—Regis« 
tration-——Extinction of mortgage—Transfer of 


Property Act (I V of 1882), s. 55 (5) (b), scope of - 


—Pwrchaser of mortgaged properiy— Covenant to 
pay off morigage— Purchaser, rights and Habilitíes 


óf. 

A receipt for payment of any part of the sum 
due on a mortgage is not a document which either 
operates or purports to extinguish the mortgage, 
even if the payment is the last payment and the 
document recites that nothing further is due, and 
as such is not inadmissible in evidence for want 
of registration because the mortgage is extin- 
guished by the payment and not by the document 
andthe latter is merely evidence of the fact of 
the payment, which could be proved by oral 
evidence if no réceipt had passed or by any 
on cad documentary evidence. [p. 616, 
co TT > ef 4 =t . " 2 
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A purchaser of mortgaged ptoperty paying 
off the mottgage as an agent of the mortgagor 


- in satisfaction of the obligation he has under- 


taken in hissale-deed discharges no obligations 
but exercises the right which is stated to be his 
by section 45 (5) (b) of the Transfer of Property 
Act, Itis the seller who covenants andis under 
an obligation to permit the buyer to retain enongh 
of the purchase-money to pay off the encum- 
brance. fp. 617, col. 1.) 

If a person purchases property below its value, 
because thereis anencumbrance on it, accepting 
the burden, he cannot object to bear the burden 
because the ownership has been transferred to 
another person, evenif the transfer shonld subset 
quently be found to be invalid. [p. 617, vol. T. 

Chama Swami v. Padala Anandu, 31 M. 439i 
3 M. L. T. 395; 18 M, L. J. 306, followed. 

Tangya Fala v. Trimbak Daga, 35 Ind. Cas., 
794; 40 B. 646; 18 Bom. I, R. 700, referred to. 


Appeal against a decree passed by 
the Disttict Judge, Nagpur, in Civil 
Appeal No, 7a of 1931, dated the 16th 
August 1921. 


FACIS.—One Dadba dn execution of 
his mortgage-dectee against Bhiva and 
Ramchandra attached their house. Gopal- 
rao Buti to whom the house had been 
already mortgaged by Bhiva and Ram- 
chandra for Rs, 250 under a mortgage-deed 
dated therz2th December r9r2 preferred an 
objection. His objection was allowed on the 
31st August 1914 and the house was order- 
ed to be sold subject to his mortgage re- 
ferred to above. The house was accord: 
ingly auctioned on tke 22nd October 1914 
and purchased at the auction-sale by one 
Balaji from whom defendant No. I subse- 
quently purchased it. After the sale 


of the house by auction but before 


the confirmation of sale, Bhiva and 
Ramchandra privately sold the house to 
defendants Nos. 2 and 3 for Rs. 700 
under a duly registered sale-deed dated the 
toth November 1914. It wasagreed between 
Bhiva and Ramchandra, on the one hand, 
and defendants Nos. 2 and 3, on tte other, 
that the lattershould pay out of the pur- 
chase-money the amount due to Gopalrao 
Buti on his mortgage dated the 12th Decem- 
ber 1912 and get back the mortgage fram 
him. Accordingly, defendants Nos. 2 and3 
paid on the date of purchase, 7.e., on the roth 
November 1974 Rs. 235-12-o0to Buti in full 
sitisfaction of the morteage. No applica- 
tion was made to the Court to have the 
auction-sale set aside and so the sale was 
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coufirmed on the 23rd November 1914, 
After this, Balaji sold the house to defend- 
ant No. I who mortgaged it to the plaintiff 
for Rs. 125 with the condition of 
foreclosure under the mortgage-deed 
dated the 9th May 1017, 

2. In 1917 defendants Nos. 2 and 3 
- brought a suit for possession of the 
house 1eferted to above purchased by 
Balaji at the auction-sale and subsequent- 
ly sold by him to defendant No. T. 
They claimed in the alternative that if 


< ——they were found not entitled to posses- 


sion of the house, a charge should te 
declafed in their favour over the house in 
respect of the money paid hy them to 
Gopalrao Butiin satisfaction o his mort- 
gage dated the zi2th December 1912. 
It was decided on the Iīrth Decem- 
bet 1919 on appeal in that case that 
defendants Nos. 2 and 3 who had 


purchased the property during the con-. 


tinuance of the attachment were not en- 
titled toclaim possess'on of it as against 
defendant No. I who was the succes- 
sorin-title of the auction-purchaser but 
wete' entitled to have a lien on the 
house fcr the money paid by them 
to satisfy Gopalrao  Buti's mortgage. 
After this, the plaintifi Lrought the pre 
sent suit oa the 24th October 1920 for fore- 
clos-re of the house on the strength of the 
mottgage for Rs. 125 executed by deferd- 
aut No. 1 in his favour on tbe 9th May 
Igl7. Heimpleaded defendants Nos. 2 and 
3 as their lien over the touse had been 
declared. Sometime after the institution of 
his suit, he amended the plaint adding 
a prayer for redemption of Buti’s mort- 
gage which had been satisfied by defend- 
ants Nos. 2 and 3. 


3. Defendant No. r did not care to. 


appear end defend the suitand the suit 
proceeded ex parte against him, Defend- 
ants Nos. 2 and 3 denied all knowledge of 
the mortgage in favour of the plaintiff 
and pleaded that they were not bound 
to redeem the plaintif and that the 
plaintiff was bound to redeem Buti’s 
mortgage which they had satisfied. 

4. Plaintiff, in reply, admitted that the 
house in question was ordereq to be 
sold subject to Buti’s mortgage but plead- 
ed thatin the proclamation of sale, Buti’s 
encumbrance was not mentioned and 


INDIAN CASES. 


[1923 


that his mortgagor’s | predecessor-in-title 


Balaji purchased it without any notice 


of Buti's mortgage. He, therefore, urged 
that he was not liable to redeem Butts 
miottgage. Moreover, he contended that 
as defendants Nos. 2 and 3 bad purchased 
the house in qtestion during the con- 
tinuance of the attackment, the sole to 
them and the creation of interest in 
their favour by reason cf their satisfying 
Butis mortgage were void as against 
him and his acction-purchaset, He de- 
nicd all knowledge of thefact that Ce- 
fendants Nos. 2 and 3 had satisfied Buti's 
mortgage and Lleaded that the receipt 
dated the oth November 1914 filed 
by defendants Nos. 2 and 3 to 
[reve satisfaction of Buti’s mortgage 
was inadmissible in evidence for 
want of registraticn and could not give 
defendants Nos. 2 and 3 aright to claim 
the rights of Buti under his prior mortgage 
dated the rzth December ror2. ‘He also 
contended that the payment to Buti 
having been made in pursuance of the 
Obligation to discharge the mortgage-cebt 
as contained in the sale-deed in favorr of 
defendants Nos. 2 and 3, defencants Nos. 2 
and 3 could not caim the rights of .Buti 
under his mortgage Ly subrogaticn.. 

Mr. M. D. Khandekar, for the Appellent. 

Messrs, M, B. Kinkhéde,R. B., and W. 
R. Puranik, for the Responcents. ; 


JUDGMENT.—1t is obvious that a re- 
ceipt for a payment of any part 
of the sum due On a mortgage is 
not a document which either operates 
or purports to extinguish the. mortgage, 
even if the payment is the last pay- 
ment and the document recites that 
nothing further is due. The mortgage is 
extinguished Ly the payment, not by 
the document, and the latter is merely 
evidence of the fact of the payment, 
which could be proved by oral evidence 
if no receipts kad passed or by any 
other documentary evidence that might 
be available. Itis accordingly no longer 
contended for tke appellant’ that the 
receipt rejected by the First Court but 
accepted in appeal is ‘inadmissible in 
evigence, nor is there any further genial 
of the very cleatly proved fact that 
the two first respondents, Narayen Sonay 
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. and his brother Raghunath, intended to 
keep Buti’s mortgage alive for their own 
benefit when they paid it of. . | 
.72.: The case for the appellant now 
rests on two contentious only. The first 
is, that in paying off Buti’s mortgage tke 
two Sonars acted merely as agents of the 
mortgagotS and in satisfaction of the 
obligation they had undertaken in tke 
sale-deed. ^ Yn such. a case the purchaser 
discharges no obligation but, on the con- 
trary, exercises the right whichis stated 

 tobe his by section 53 (s) (b) of tke 

. Transfer of Property Act, Itis the seller 

^ who covenants endis under an obligation 

' to permit the buyer to retain enough 
of the purchase-money to pay off encum- 

_brances. 


3. The other contention is that the 


sale to the Sonars was void for the 
reason that, under section 65 of the Civil 
Procedure Code, the title had already 
vested in the auction-purchaser cn the 
‘date of the sale. Now, it is perfectly 
clear-that the purchasers acted in all 
good faith. They knew nothing | of the 
attachment and sale and paid up al tke 
ereqitors of ther vendors, inciud'ng the 
attaching creditor, the house was sold for 
Rs. rsr which was not drawn by the 
attaching creditor as he had been paid 
off by the purchasers, but was drawn 
by those putchacers, and it woa!d seem 
that all the purchasers can get of tke 
Rs. 700 they paid for the Fouse is that 


s. 182 and whatever they may get now . 
R ng ; y y 8: .the amount of a decree in order to secure the 


in sat'sfaction of Buti's mortgage, 

4. '"Thereis ro equity whatever in this 
case in favour of the auction-pvrchacer 
ot his mortgagee, the appellant. He 
botght the kouse for much below its 
value because there was an encum- 
brarce on it, and he accepted that burden, 


he cannot, therefore, object to bear the - 


burden only because the ownership of it 
has been transferred to another person, 
even if the transfer should. subsequently 
be found to be invalid. That is the view 
taken by the Madras Heh Court in 
Chama Swami v. Padala Anandu (1) and 
- also by the Bombay Hgh Covrt, though 
for different reasons, in Tangya Fala v. 


sj- (r) 3t M. 439) 3 
290606; | — 


ee 


M, I. T. 395; 18 M: u Ji 
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Trimbak“ Daga (2). ‘The appeal is dismiss- 
ed and the appellant must pay all the 
costs, ; E 

G. R. D, & N. H, Appeal dismissed, 


(2) 35 Ind. Cas. 794;-40 B. 646; 18 Bom; 
L. R. 700, 
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RANGOON HIGH COURT. 
SECOND CIVIL APPEAL NO. 91 OF 1922. 


May 7 1923. 
- Present — Mr, Justice Heald. 
MAUNG SEIN—APPELLANT | 
UE" SUS 
MAUNG MAUNG, BY HIS ATTORNEY 
MG THA KIN—RESPONDENT. 

Civil Procedufe Code ( Act V of 1908), O: X X 1, 
fV. 60, 63— Execution of decree—Security for ve- 
moval of attachment — Title suit —Surely, liability 
of. 
An order nnder O. XXI, r. 60 of the Civil Pro- 
cedure Code, releasing property from attach- 
ment,is merely provisional, and the effect of a 
decree in asubsequentsuit brought under rule 63 
of the Order declaring the decree-holder's right 
to attach the property, is to maintain the attach- 
ment ofiginally made. [p. 618, col. 1.] 

Bonomali Rat v. Prosunno Narain Chowdhury, 
23 C. $29; 12 Ind. Dec. (N. S.) 551; Ram Chandra 
Marwari v. Mudeshwar Singh, 33 C. 13158; xo C. W. 
N. 978 and Ali Ahmad Khan v. Bansidhar, 1 
Ind. Cas. 951; 31 A. 367; 6 A. L. J. 434, relied 
er 
Where, therefore, a person stands surety for 


removal of an attachment, and the attachment 
is removed under O, XXI, r. Go of the Civil Pro- 
cedure Code, but the decree-holder subse quently 


.obtains a decree in a suit brought under the pro- 


visions of rule 63 of the Order, declaring his right 
to attach the property, theliability of the surety 
is revived along with the attachment, [p. 618, 
cols. 1 & 2.] 


Appeal against a decree of the District 
Court, Hanthawaddy, in Civil Appeal 
No. 46 of 192r. 
^ Mr, Danira, for the Appellant. 

Mr. Kyaw Dim, for the Respondent. 

JUDGMENT.—In Suit No. 310 of r920 
of the Townskip Court ot Tkongwa res: 
pondent obtained a decree against a 
nimber of judgment-debtors and in exe- 
cution of that decree attached certain 
cattle, which were in possession. of one 
Po DOR e 4 aet EA ue 
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Po Tok filed an application for removal 
of attachment and was allowed to remain 
in possession of the cattle on giving security 
for their value. 

Appellant stood surety. | 

The attachment was ultimately removed 

> Tok’s application. 
g ondent filed a suit for a declara- 
tiga of his right to attach the cattle, and 


was successful. 


a ‘The Court then held that the attachment 


was revived and called upon Po Tok to 

e the cattle. : 
POD Tok failed to produce the cattle 
and appellant as surety was called upon 
t» pay into Court the amount of the decree. 
He objected, but on the 28th of May 1921 
the Court rejected his objection and 
ordered him 10 produce the cattle. Ap- 
parentiy he did not do so, and no further 
action was taken at the time, 

Some months later, respondent filed a 
fresh application that the cattle shouldbe 

rodiced and notice was again issued to 
appellant, He again objected and his 
objection was again rejected and he was 
ordered to produce the cattle. ZEN 

He appea'ed against the order Lut his 
appeal has been dismissed. 

He now files a second appeal on the 
ground that his liability under his bound 
came to anend wien the attachment was 

ed. mE 
ehe o which he raises in this 
appeal has been considered in several cases 
in the Indian High Courts Bonemali Pai 
v. Prosunno Narain Chowdhury (I), Ram 
Chandra Marwari v. Mudeshwar Singh (4), 
ond AH Ahmad Khan v. Bansidhar (3), 
and the conclusion reached has been that 
the order under O. XXI, r. Co releasing 
the property from attachment is only 
provisional and that the effect of the decree 
in a subsequent suit brought under the 
provisions of | XXI r. 63, declar- 
ins the right to attach tke property, is 
to maintain the attachmert originally 
E * + 
a the original attachment in this 
case has been restored by the decree in 
respondent's favour in the svit under 


23 C. 829; 12 Ind. Dec. (N. $.) 551. ^ 
3 Cz 1158; 10 C. W. N. 978. : 
Indi Cas. 931] 31 A: 367) 0 As Ie. J. 4344 
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O. XXI, 1. 63 it is cleat that appel- 
lant is still liable under the bond either 
to produce the.cattle or to pay. thelr 
value as entered in the bond, namely 
Rs. r50 or so much thereof as may be 
necessary to satisfy the decree in execu 
tion of which the cattle was attached. 
The appeal is accordingly dismissed with 
costs. 
Appeal dismissed. 
Zit; 


ALLAHABAD HIGH COURT... 
LETTERS PATENT APPEAL NO. 192 
OF 1021, 
. June 22, 1922. 
Present -—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Piggott. 
PEARY LAL AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
yersus 
JADO RAI AND ANOTHER—DEFENDANTS 


— RESPONDENTS. l 

Civil Procedure Code (Act V of 1908), $. Item 
Companion suits— Decree favourable in one suit 
Appeal against decree in other suit — Issue decided 
adversely in both suits—Res judicata. 

The right of appeal given by the Code of Civil 
Procedure is always a right of appeal against 
a decree. These is nowhere a right of appeal 
against the finding on an issue. [p.620, col. r.) 

A suit was brought by R against J claiming ^ 
an injunction restraining the latter from build- — 
ing upon a plot of land sitnated betwecn the houses | 
of the parties, on the plea that the land belonged 
to the patties jointly. A companion suit was 
brought by / against R for aninjunction restrain- 
ing the latter from flowing water over the same 
parcel of land. R pleaded in defence, firstly, 
the joint ownership in respect of the land, and 
secondly, a right of easement over it. Poth 
the suits were tried together. The Trial Court 
found that the land belonged to J alone. It 
consequently dismissed the first suit. The 
Court also came to the conclusion that R had 
a tight of easement and dismissed the second 
suit as well. A appealed against the decision 
in the first suit contending once mote that the 
land in dispute was the joint property of the two 

atties. It was contended that R having sub- 
mitted to the decision in the second suit to a 
finding that the land was the sole property of 
J, a fresh consideration of that question was barred 


* * n v 


“py the rule of ves judicata i 
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Held, (x) that R could not appeal from the 
decision in the second suit as the decree was in 
his favour; : 

. (2) that as soon as the Trial Court dismissed 
the claim for an injunction in that suit in respect 
of the flow of water upon the finding that R 
possessed a tight of easement over the land, the 
question of the ownership of the land ceased to 
be substantially in issue so fat as that suit was 
concerned; 

. (3) that, therefore, the consideration of the 
question of the ownership of the land in the ap- 
peal against the fitst suit was not barred by the 
rule of res judicata. i 
Appeal under section ro of the Letters 
Petent, from a judgment of Mr. Justice 
Stuart, reversing a decree of the District 
ı Judge, Moradabad, who reverred a decree 


of the City Munsif. : 
Mr. Peary Lal Banerji, for the Ap- 

pella nts, i 
Mr. Durga:Prasad, for the Respond 


ents. 


JUDGMENT.—In order to understand 
the point 1a/sed by this appeal it is 
necessary to state the facis, out of which 
this appeal arises, in some detail. There 
were two separate suits tried together 1n 
the Court of a Munsif, In the svit 
registered as No. 423 Of 1918 Musammat 
Radha and others sted Jado Ra! and 
others, claiming an injunction rest aining 
the defendants from building tpon tLe 
plot of land in question, wLich is situated 
between the bouses cf the parties. The 
suit was brought upon tke. plea. that 
the ‘land in question belonged to te 
partes jointly, Tse substantia! defence 
raised was that it was the sole property of 
the defendants Jado Rai and others. In 
the companion suit, registered as No. 462 
of 1918, Jado Rai ard others sought 
certain reliefs against Musammai Radha 
and cthers, One of these reliefs Fad to 
do with a window recently opened by 
the said defendants in their own house, 
The questions reised regarding this window 
have no beating on the matter now be- 
fore us, and we need not further refer 
to those questions. There was, however, 
a further relief sougkt, namely, an ‘in- 
junction restraining Musammat — Radla 
and others from flowing water over the 
same parcel of land, tke title to which 
was in controversy in the other suit. 
Here, again, the relief was claimed on the 
allegation that Jado Rai and others 
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were sole owners of the said parcel ol 
land. ‘The defence oa this point was 
twofold. Musammat Radha and ker co- 
defendants pleaded, firstly, tke joint owner- 
ship in respect of the land which they 
had set up in the companion suit; but 
as a further line of defence they also 
pleaded that, in any event, they had a 
Itg.t of easement in respect of this land, 
even supposing Jado Rai and tis co- 
plaintiffs to be tke sole owners of tke 
same, tothe extent of being ent't'ed to 
flow water over it. The finding of tke 
Tria] Cotrt was that theland belonged to 
Jado Rat alone. This finding necessarily 
led to the dismissal of the Suit No. 423 
of 1918. It did not, however, govern 
the decision in Suit No. 462 of r19r8, 
in s0 far as that decision affected this 
parcel of land. Toe finding wasip favour 
of Musammat Radha upon her second or 
alternative line of defence, that is to say, 
that she did possess tte right claimed 
by beras a right of easement over land 
belonging to Jado Rai. In consequence 
of t'is finding, the decree ir that suit 
dism'ssed the claim brought by Jado Rai 
and others in so far as it affected this 
plot of land. Musammat Racha lad no 
reason for appealing against this decree 
so far as it concerred this percel ot land, 
Sie submitted to the decision in tte 
m:ttcr of the window, but with this we 
ate not coacerned. In Sut No. 423 
Miusammat Radha appealed, contehding 
once more that t;e land in question was 
the joint property of tke twc parties, 
On this appeal there was a finding: in her 
favour by t e lower Appellate Court and 
ber suit was decreed. Tieretpon Jado 
Rai appealed to this Court and a learned 
Judge of this Court has set aside the 
decree of the lower Appe‘late Cout and 
restored that of the Court of first instance, 
upon a finding of resjudicata,’ The point 
taken is that Musammat Radla, in that 
she d'd rot appeal against the decree 
of the original Court in Suit No. 462 of 
1918, had subnrtted toa finding against 
Ler that tke parcel of land in suit was 
the sole property of Jado Rai and tke 


part'es arrayed a'oig with him as plaint- 


iffs in taat suit, This finding, it was 
contended, barred a fresh consideration 
of the question in any other suit, The 
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appeal before us is by Musammat Radha 
and others against this decision. We think 
the learned Judge. of this Court was 
wrong. He refers to the case of Zaharia 
`y, Debia (1). That was a case in which 
two decrees were passed, each of which 
embodied -and rested upon a finding 
. adverse to one of the parties ta the litiga- 
tion. Ihe tight of appeal given by the 
Code of Civil Procedure is always a right 
of appeal agaiust a decree. ‘There is 
nowhere a tight of ap 
finding. -on an issue; If Musammat Radhe 
bad attempted to appeal asainst the dez 
cree in Suit No. 462 of 1918, in so far as 


i+ affected this plot of land, she werld, 


dt once have been met by tke objection 
that tbe decree was in her favour, the 
claim to. restrain her from flowing water 
over that plot of land having been dis- 
missed. We were pressed in argument 
with the pureseoloesy of section rir of the 
Ccde of Civil Procedure, but tte argu- 
ment addressed to us does not in reality 
affect the principle which we have just 
faid down. It is met by tbe considera- 
tion that as soon asthe Tr’al Court in suit 
No. 462 of 1918 dismissed tke claim for 
an injunction in respect of the flow of 
water upon the finding that Musımmat 
Radha possessed a tight of easement to 
this extent over the land, the question of 
the ownership of the land ceased .to be 
ssbstantially in issre so far as that suit 
was concerned. E 

For these reasons we set aside the de- 
cree of the learned Jidse of this Court. 
and restore that of the lower Appellate 
Court with cesis in favour of the appellants 
in both Courts. 


IN, B. Appeal decreed, 


(r) 7 Inds Can. 156; 33 A. 511 7 As Ia J. 661i 
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RANGOON HIGH COURT, | 

‘First CIVIL APPEAL No. 200 oF 1921, 

. Mayo,r923. . 
Present -— Mr. Justice Heald and 
Mr. Justice May Onng. 
MA SHWE YIN~APPELLANT 
YEN 8245 
. MAUNG BA TIN—RESPONDENT. 

Shan | Buddhists —Mavriage—Law applicable— 
Proof of marriage—Habit and repute—Conduci of 
parties, 
. The personal law of Shan Buddhists resident 
in Burma in respect of marriages does not in 
any way differ from that of Burman Buddhists, 
and m ordinary Buddhist Law applies. (p: 621, 
col. 2. 

The presumption of marriage arising from co- 


habitation rests on habit and repute and the 


habit and repute which alone is effective is habit 
and repute of that particular status which in 
the: country in question is lawful marriage. 
[p. 622, col. 2.3 M 

Ma Wun Di v. Ma Kin, 4 L. B. R. 175 at 
p. 179; 12 C. W. N, 220; 10 Bom. I. R. 41i: 
3M. L: 1.934: 20 M: Ie ].3: 2 Cole Je 11:12:35 C 
232; 5. A. I. J. 63; 14 Bur. I. R. 3 (P. C), relied 
on 


When proof of marriage depends wholly on 
habit and repute, the conduct of the parties coni- 
cerned ‘is of great importance. The alleged 
husband must be shown to have treated the al- 
leged wife in a way which clearly and unmistake- 
ably reveals his intention to confer upon her 
the required status, and the alleged wife must 
be shown to have acted all along in such a manner 
that it would be patent that she asserted that 
status. [p. 623, cel. 2; p. 624, col. r.] 
. Appeal against the decree of the Origi- 
nal Side in Civil Sı it No. 343 of 1910. 

Mr, Tun Phrso, for the Appellant, 

Mt, Burjorjee, for the Respondent. 

JUDGMENT.—Ore Win Pan, a Shan 
Buddhist, resic ent of Rangoon, died on the 
ott Oc'ober 1915. Living with him at 
thé time washis wife, Ma Mo, wto slortly 
afterwards applied to the Chief Court of 
Lower Burna for a grant of Letters 
of Administration to his est.te. She was 
oppoted, . among others, by one Ma Shwe 


Vin (now the appellant) who came from 


Moulmen and claimed that she: was tke 
senior wife of Win Pan, who had married 
and lived with her at Moulmein for some. 
years before he migrated to Rangoon. 
While the proceedings were pending, Ma Me 


' died, and, in consequence, ber mother. Ma 


On and her brother Maung Ba lin (now 


' the-respondent) aptlicd for Letters as her 


successot-in-interest. Evidence was then 
taken and it was held that Ma Shwe Yin 


- hadi.not.been a wife, in. Jaw. of the deceas- 
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ed; Letters were prented to Ma On. On 
appel by Ma Shwe Vin, it was held by 
a Bench that, in view of the ruling in 
Ma Tok v. Ma Thi (1), aad considering 
that Ma Me was admittedly eligible, as a 
wife and heir, for a erant of Letters, the 
status of the rival claimant whose c'aim 
was not admitted, should uot have been 
enquired into; further, following the decision 
in Ma Nhin Bwin v. U Shwe Gone (2), the 
Bench awarded the Letters to Ma Me’s 
brother, Maung Ba Tin, 

Ma Shwe Yin then sued the adminis- 
trator claiming the bulk of Win Pan’s 
estate as his "eldest" widow. ‘This claim 
was opposed and the parties went to 
trial on the issue ;—“Is the plaintiff the 
widow of the deceased Wia Pan.” In 
the result the learned Judge on the 
Original Side held that Ma Stwe Vin did 
live in Win Pan's house for some years 
as his wife, but that, heving left him 
and more than a' year having .elapsed 
without a contnuanee of marital rela- 
tions Of Maintenance being given, the 
marriage had beea d'ssolved by deser- 
ton, It may be noted that this was 
not the  defe:ce . put. forward and 
appsretily the Full Bench ruing in 
Thein Pe v, U Pet (3) was mot cited, 
In view, however, of the cog- 
clusion at which I have arrived on the 
facts relating to the alleged marriage be- 
tween Win Panand Me Shwe Vin, it is 
necessary to deol with th’s point. 

I may say at once that I am in com- 
plete agreement with my learned brother 
who tried the case, in his finding that 
“the evidence as to any Marriage cere- 
mony is unsatisfactory andunconvincing.” 
It is qvite clear that there was no 
public giving and taking in marriage. But 
jt is necessary to examine all the circum- 
stances surrounding the relations which, 
‘for soMe considerable period undoubted- 
ly, subsisted between the plaintiff and 
Win Pan In otder to determine whether 
the union developed into a regular one, 
such a connection as might fairly be 

(1) 3 Ind. Cas. 719; 5 L. B. R. 78. : 

(2) 23 Ind. Cas. 4333 8 L. B. R. xj 7 Bur; 
L. T. 105; 16 Bom. L. R. 377; 27 M. I. J. 411 18 
C. hos Pe. a M, L. T. 142; 20 C. L. J. 264; 

Tu. s » R n 
joa n (P. eid COURS NOTIONE 

(3 3 I. B.R. 175 (F. B.). 
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described as lawful wedlock. It may be 
noted that the personal law of Shan Bud- 
dhists resident in Burma does not appear 
to be in any way different from that of 
Burman Buddhists, and there is no doubt 
that the otdiniry Buddhist Law applies 
to the case. At the same time,it appears 
from the evidence that Shan notions con- 
cerning sexual relationship are extremely 
lax and the term “Ma Wa” (wife) is 
indiscriminately applied to women kept 
as mere concubines as well as to those 
properly married, 'Thislatter fact is to 
some extent true even among Burmans, 
as pointed out by their Lordships of the 
Privy Council in Mz Me v. Mt Shwe Ma 
(4), but the Skan witnesses examined on 
this point go further. U Leik, who married 
Wis Pan’s sister and whois held up 
to be theprincipal witness for the plaint- 
iff, says of Win Pan:—‘If he brings a 
woman to the house, she is his wife. A 
woman who lives witk him must be his 
wife, Among Shans they do not keep 
concubines. That is not the custom. 
Wives could be as easily discarded as they 
are matried.” In these circumstances, the 
evigence must be scrutinised with great 
caution. 

Win Pan wasa wealthy man of 
amorous disposition and his life, at any 
rate at Moulmein, was the reverse of 
respectable. He first formeda connec: 
tion wilh one Ma Hnin Yi whom he 
openly visited. While this affair was in 
progress, he began relations with the 
plaintiff who was in very poor circum- 
stances and, with her mother, eked out 
a slender livelihood by rolling cigars, 
After a time he brought herto his own 
house where he lived with his mother, 
sister and brother-in-law. How long the 
plaintiff dwelt in that house is not very 
clear; she herself says 4, 5 or 6 years, 
but her witnesses do not support her 
in this and the utmost that can be held 
in her favour is that the period was 
"over a year," In the interim Ma 
Hnin Yi went off with another man, 


(4) 14 Ind. Cas. 475; 1 U. B. R. (1912) 
III I1 M. L. T. 169; (1912) M. W. N., 2015 15. 
C. L. J. 276; 9 A. L. J. 276; 14 Bom, L, R. 2044 
22 M. L. J.. 3060; 16 C. W. N, 529: 5 Bur. I, T, 
63; 39 C. 492139 I. A, 57 (P. C. 
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although there was no divorce of any 
kin l| between her and Win Pan. It is 
significant that she is described as having 
been the "wife" of Win Pan even by 
Plaintiff herself. Latet cn, Win Pan, 
while on a visit to Rangoon, met Ma 
Me, whose father (then deceased) had been 
an Inspector of Police and whose brother 
was Sub-Inspector of Police. It appears 
that there was an elopement and Ma Me 
was at first made to live at  Thingan- 
gyun and Martaban; but eventually she 
was taken to Win Pan’s house at Moulmein 
where she lived with him for 2 or 3 
years. Before her arrival, the plaintiff 
had left the house. She tries to make 
out now that she did so ot her own 
accord because she was angry over Win 
Pan’samour with Ma Me, but in Exhibit 4 
(her evidence in the l,etter's case) ste 
sald:— ‘Before hz brought Fer to Moulmein, 
he asked meto go and stay with my 
mother and I did so." In Exhibit C. 
her mother, Ma Nge said:—‘‘She came 
back because the man was enjoying 
himself with other women and then she 
stayed with me for 4 or 5jeats in the 
house which Win Pan had taken up 
for me.” j 

It may be mentioned here that Win 
Pan, even after Ma Me's arrival and 
while she was with him at his house 
in Moulmein, contracted still another 
union with one Ma Hla Me, who is 
deseribed-and acknowledged by the plaint- 
iff as ancther "wife" but who app:.rently 
never openly cohabited with him. 
The evidence adduced by the plaintiff 
is in two paits—first, that relating to 
the period of her residence in Win Pan’s 
house, and, secondly, that concerned with ket 
life between the date of her departrre from 
that hous: and the date of Win Pan’s 
death. 

The fact that the plaintiff was, after 
atime, taken by Wir Pan to his mother’s 
house and therein allowed to live for a 
feirly long period is the most importent 
point in her favour. In the same Tose 
was Win Pan's sister and her husbard 
U Lek. Ordinarily, in such circum- 
' stances, there would be a strong: presump- 
tion of ‘marriage, but here it must be 
borne in mind that the people concerned 
are, as already statcd, nct strict in their 
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idees relating to the cohabitation of a 
well-to-do man with a socially infer:or 
woman, Win Pan, the youngest son of 
the family, scems fo bave been a spoilt 
and pampered son, with no father or 
resident e'der brother to check him. 
Wiat appears to me to be of more im- 
portance is the plaintififs mode of life 
during this period; was her status in the 
house really that of a wife? 

The presumption of marriage ar’sirg 
from cohtbitation must rest cn habit and 
repute, acd in Ma Wun Di v. Ma Kin 
(s) it was laid down that the habit and 
repute which alone is effective is habit 
and repute of that particular statis which 
in the country in quest‘on, is lawfut 
marriage. 

Now, accord ng to the p'aintiff herself, 
she took her meals with Win Pan in a 
separate room and not along with other 
inmates. She had no share in his 
business end rever went out in answer 
to invitations received by Win Pan. She 
speiks of being introduced to vistors as 
the wife of Win Pan and of herself 
visiting others in Win Pan's company, 
but none of these friends and acquaint- 
ances ate called, and plaintiff has f gotten 
their names. It is a significant fact that 
of the numerots well-to-do and respect- 
able Shan residents of the quarter, a 
quarter mainly inhabited by Shans, not 
one is cited to depose to their know'edge 
of the plaintiffs status. And of the 
inmates of the Lovss, Ma Pai, tle sister 
of Win Pan, has not been produced ; 
the mother, Ma Nan, predeceased Win: 
Pan. 

Ma Pan’s husband, U Leik, already © 
relerred to, supported the plaintiff's claim 
but his evidence is weakened by his 
loose ideas regarding ithe status cf 
Mattiage and by the fact trat he is 
concerned in litigation against tre defend- 
ant in respect of Ma Nan's estete which 
Win Pan had been administering. At 
any rate, beyond asserting that he and, 
the others regarded the plaintiff as the 
wife of Win Pan (and be says the same 
of Ma Hnin Yi and Ma Hta Me), he 


(5) 4 L. B. R. 175at p 179; t2 C, W. N. 220} 
ro Bom. In R. 41; 3 M. L. J. 93 18 M. L. J. 317 
C. L. J. 112; 35 C. 332; 5 A. L. J. 63; 14 Bur. L.R, 
3 (Pe C 
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does not contribute much that is sub- 
stintial to the Main questions under 


discussion. He tries to go further than 
the plaintiff by stating that Win Pan and 


plaintiff at times attenjed entertainments. 


But he d'sclaims all knowledge of plaint- 
iff’s aliegation that Win Pan built and 
dedicated a monastery. 

This building is, however, spoken to by 
U Nanda, the monk who occupied it. It was 
a temporary bamboo structure which not 
long afterwards gave place to a sub- 
stant/al wooden Kyaung put up by Ma 
Nu, another sister of Win Pan. But this 
wituess in his zeal for the plaintiff's cause 
states: *thət the bamboo  K3aung was 
built by Win Pan and plaintif—an 
allegation which the pleirtiff herselt does 
not Make, His memery has played him 
false in other respects, lor where the 
plaintiff contents herself with a general 
‘Statement that she went to Pagodas and 
Kyaungs with Win Pan, this witness tries 
to make oit that the couple came to his 
monastery on every sabbath day. And 
he mekes the extraordi:ary statement 
that he saw Win Pan, the plaintiff 
and Ma Me all living together in ore 
house. 

Maung Pni, who describes himself as a 
half Shan ard a goldsmith, was Win 
Pan's chauffeur and general fectotum. 
He accords Ma Hnin Yi the position of 
chief wife and places the plaintiff and Ma 
Hla Me on the seme level, It is obvious 
that very little reliarce can be placed on 
his view of the situation. 

Maung Noo, who ciaims to have been 
the halt brother of Win Pan, was ex- 
amined as a witness for Ma Shwe Vin in 
the earlier proceedings, but was not to 
be found when plaintiff decided to call 
him in the regular suit. He, bowever, 
appeared after the plaintiff had closed his 
case, and wag called by the Court, he 
says he did not form ary Opinion as to 
plaintiff's status, in fact he paid no atten- 
tion to the point; there is not much 
difference between a wife and a mistress. 
He proceeis:—‘‘The Shan word for a 
mistress is “Maya Nze.” Although I 
lived with plaintiff in the pucca house 
for aver a year I can.ot say if she wasa 
wife, She mist be "Maya Nge” (mistress) 
I think," His ideas generally ate not 
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very lucid and he was gulity of several 
contradictions. I do not consider his evi- 
dence helpful to either side. 

The only other witness whose evidence 
it is necessary to consider is Ko Maung 
whose deposition in the Letters case has 
been put in as Exhibit B. He was an 
elder of a quartet which was ‘‘two roads 
away” from Shanzu, Win Pan’s quarter, 
which, according to bim, has 4c, 50 or 
60 hoises ?nd is a quarter of merchants. 
He hims.f was a petty trader and he 
use! to vist Win Pan's house 4 or 5 
timesa year, In his vew the plai tif 
Was Win Pan‘s wife, but this means no 
more than that he saw her in the house 
livipg with Win Pan. 

As to the plaiatiff’s life after che left 
the pucca house, we have the outstanc- 
ing fact that, although Win Pan was 
possessed of several hovses ard gardens, 
the plaintiff had to go and resde with 
her mother in a small hired room, It 
was alleged that Win Pan himself took 
thisroom on rent, but no evidence was 
prodtced In support ‘The plaintiff went 
back to her formter occupation of cigar 
roller and hac for many years no share 
whatsoever in the luxury ard comfort 
enjoyed by Win Pan and Ma Me. It is 
not improbable that Win Pan, while on 
a visit to Moulmein from his rew home 
in Rangoon, saw her occasionally and 
even gave her sums of money, but this 
does not negative the idea of her being 
a mistress towards whom Win Pan was 
kindly disposed. The plaintiff tries to 
make out that, even after she had left 
Win Pan’s house, ste used to return 
and live there whenever Ma Me was out 
of the way, and at other times paid 
visits. In this sbe is flatly contradicted 
by her witness Maung Phi who says:— 
“ Plaintiff, after she left the pucea build- 
ing, did not return to it—not even on a 
visit.” 

On tne whole, I consider that the 
plaintiff bas not succeeded in proving 
beyond doubt that she was the lawful 
wife of Win Pan. When proot of marri- 
age depends, as it does in this case, 
wholly on habit and repute, the conduct 
of the parties concerned is of great im. 
portance. The alleged husband must be 
shown to have treated the alleged wife 
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ina way which. clearly and unmista kes 
ably reveals his intention to confer on 


her the required status ana the alleged’ 


wife must be shown to have acted all 
along in such a manner that it would 
be patent that she asserted that status. 

I would hold that the necessary stand* 
ard of proof has not been attained and 
woull, therefore, confirm (though on 
different prounds) the decree appealed 


from, dismissing the appeal with costs. 


will be directed ‘to pay 


Hant 
The appellan y 


the Court-fees on the Memorandum 


“Amma. 
apes Appeal dismissed. 


Z. K, 


" ALLAHABAD HIGH COURT. 
Civit, REVISION No. 136 OF 1919. 
: July 29,1920. 
Present :—Mr. Justice Walsh, and Mr. 
. Justice Gokul Prasad. 
MUNNA LAL AND OTHERS— 
.  . PETITÍONERS © 
(7 Versus .. | 
/ SADANUN LAL, AND OTHERS— 
^ OPPOSITE PARTY. | 
Civil Procedure Code (Act V of 1908), s. 115— 
Conflicting  evidence— Finding - of  faci— Revi- 
"Evidence may be looked into in revision to 
see- whether the jurisdiction of the Court be- 
low has been propeily exercised, but if there is 
a conflict of evidence and:an issue of fact has 
been found in one. way, the “Revisional Court 
does not revise the finding of fact. 


Civit revision from an order of the 
: Officiating Subordinate Judge, Sha hjaha n- 


ur, odes ete ats | | 
E Messrs, J. M. Banerji and Lalu Mohan 


erji, for the Petitioners. ! 
o Damodar Das, for the Opposite 

arties. ; ; | 
li JUDGMENT.— We think that the finding 
of fact by the leirned Judge that ‘tke 
practice, was to render accounts and make 
ayments at Shahjaharptr is fatal to this 
application. As bas, often beem said, 


evidence may be looked into in-an appli- 
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cation in revision to see whether the 
jurisdiction of the Court has been  pro-' 
perly exerc'sed, but if there isa conflict 
of evidence and an issue of fact has been 
found in one’ way, the Revisional ‘Court | 
does not revise the finding of fact. Under 
these circumstances, the application is 
rejected with costs. ; 
N. H, 


A 


Application rejected, 


RANGOON BIGH COURT. 
SPECIAL SECOND CIVIL APPEAL 
< NO, 33 OF 1922. 
March I9, 1923. 
Preseni;— Mr. Justice Leataigre. 
MA HIN THA AND OTHERS—PLAINTIFFS 
—APPELLANTS ` : 
: Uer Sus * as mE 
MA THET SU AND ANOTHER—DEFEND- - 
f ANTS— RESPONDENTS. . 
Transfer of Property Act (IV of 1882), s. 60 
— Limitation Act (IX of 1908), Sch. I, Art. x13 
—Movigage— Redemption, term fixed  for— For- 
fetture clause, effect of—Swit to enforce redemption 
—Specific performance--Limitation. 
In cases to which section 60 of the Transfer 
of Property Act is not applicable, a forfeiture 
clause in a mortgage providing that on failure 
of the mortgagor to, redeem within a certain 
period the mortgagee shall become absolutely 
entitled’ to the mortgaged property should be 
construed strictly according to its tenure and 
given its effect as a clause effecting its purpose 
and conferring on the mortgagee the additional 
right to the property on’ expiry of the petiod 
if redemption has not been effected or properly 


demanded within the specified period fot 
redemption. [p. 625, col. 2.] 


Paitabhivamier v. Vencatarow Naicken, 13 M. 
I. Ai 560 at p:570; 15 W. R. P. C. 357 B. L: R: 
136; 2 Suth P. C. J. 410; 2 Sar. P. C. J. 623; 20. E. R; 
660, Thumbusawmy Moodelly w. Hossain Rowthen, 
IM.121. A 241! 3 Suth, P, C. J. 198; 3 Sar. P. 
C. J. 531 (P. ©); r Ind, Dec. (N. S.) 1j Maung 
Shwe Maung v. Maung Shwe Yit, (1891) Ripley's 
Sel. Judg. 549; Maung Tan Wa v. U Nyan,. 
(1891) Ripley's Sel. Judg, 645, referred to. | , 

If, in the case of such a mortgage as the 
above, the mortgage  commiences without -pos* 

to the. mortgagee 
the forfeiture clause would not be sufficient 
to show that: the ownership had been 
transferred to the. mortgagee, and the onts 
of proof would lie: on the latter to prove a 
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subsequent transfer of. ownership; but if the 
mortgagee takes possession of the mortgaged ' 
property with the consent of the mortgagor, 
then, under the forfeiture. clause, the mort- 
gage is terminated on the failure of thie niortgagor 
to redeem within the period fixed. iur 625, Col. 
2; p. 626, col. 1.] 

Maung Po Te v. Maung. Po Eyi, I L. B. R. 
215; Maung Naung. v. Ma Bok Son, 1.L.' B. R, 
192; Ma, Ngwe v. Ma Tha Hlay, 27 Ind. Cas. 868; 
8 Bur. L. T. I25 Abdul. Hamid v. Durriah 
Bibi, 36 Ind. Cas. 959;. 1o Bur. L. T. 219, referred 
to. 


When, after the exécution of a mortgage, the’ 
mortgagor remains in possession of the mortgaged | 
property ` .on' payment of rent to the mortgagee, 

ossession must be deemed. to have been trans- 
erred to the latter.. When, in the case of a mort- 
gage containing a. forfeiture Clause, the mort- 
gagor offers to redeem the mortgage within. the 
period fixed, but the mortgagee refuses redemp- . 
tión and the ‘mortgagor brings a’suit for the: put- 


pose, the suit may be regarded as one forspeci- . 


fic performance, and limitation for the suit is 
three, years from the date on which: dutem pap 
was refused. ip. 628, col. 2 

Appeal against a da of the. "Divi- 
‘sional Court, Myaungmya, in Civil ‘Appeal > 
No. 22 of X921. ` 

Mt: Khastigir, for the Appellant. a hee 

“Messrs. M aung Gyêe. & Kon for the, Ré- 
spondent. 

‘JUDGMENT —Qi the’ 23rd June’ 1916; ` 
corresponding with the Sth. waning of 
Nayon 1278, ‘the first” appélla nt. plaintiff ^ 
and her husband Ko. San Meik. (sincé ^ 
deczased) ti yrtgaged the land nowin Suit to. 
the fespondents under the mortgage-deed, 
Exhibit x, -for Rs 3,000. 
pürported to bean ‘usufructuary mortgage - 
under which possession ‘of the land was ` 
made ovet to the respondent in lieu of. 


interest and it was provided that  re-" 


spondent leased: the land to the mortgagors , 
at. dn annual rental of boo baskéts of. 


paddy.. ‘Redemption was to bé effected ’ 
within two years and theré was a forfei- ` 
ture clase under which the respordents ; 


were. given- the tight to take thé land . 


outtight in. the event ofa failure To re- - 


deem on thé expiry, of. thé two yeats., 
"Phe first plaintifi;appellant is the second | 


mottgagor and the widow and heir of the . 


first mortgagor and the other three plaint- 
ifs are the children of the first plaintiff - 
by the first mottgagor | Ko San Meik (wko 
died about tle end of- second. year after 
the. mortgage). and, were-- “joined. as “plaint- 
iffs so that his estate.” might. be cofnü- 
pletely répresented. ‘The ; "defendants rê- ` 


4o 
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the plaintiffs’ 
forfeiture . clause would - be ineffectual as 
"an illegal clog on the equity of redemp- 


_a. forfeiture clause 
-before-me .shovld be construed strictly 
‘according ‘to its tenor 
effect as a clause effecting its purpose 


.tion. The law on this point was 


The , mortgage | 


i , the. forfeiture 


P. 
- 5 Sar. P. C. J. 
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. spondents ate the morigagees tinder this 
deed. 

The District Judge erroneously accepted 
contention that stch a 


i 


tion, of as a penalty clause, On the 
' authorities, I am of opinion that, under the 


lawas it existed prior to the general ex- 


tension, on ust January 1922, of the 


- Transfer of Property Act, 1882, to the 


whole- of Burma, excepting certain areas, 
Stich as that now 


and given its 


and conferring-on the mortgagee the 
additional tights tothe property on ex- 


_piry of the period if redemption had 
. not been effected (or propetly demanded) 


within tbe specified period for redemp- 
laid 


down: by.their Lordships of the Privy 


` Council in the case of Pattabhivamter v. 
` Vencatarow Naicken (1) and later on in 


Thumbusawmy  Moodelly v. | Hoosait 


. Rowthen t2) for the Madras Presidency and 


‘generally for India in the absence of 
legislation to the contrary. 
“These principles were given effect to in 
the case of a conditional sale in Burma as 
far. back .as 1891 in Maung Shwe 
. Mating v.. Maung Shwe Yu (3) 
“though a doubt was thrown on the ap- 
plication of the principle to a penalty 
` clause by the decision of Maung Tan 
Wa v.. Ü. Nyun (4) but a reference to 
that case will show that the forfeiture 
clause was one, of an eSpecially inequit- 
able nature and expressly in the form of 
a penalty. In the case of Maung Po Te 
v. Maung Po Kyaw (5) a Bench of the 
Chief Court in Igor held that if the 
mortgage commenced without possession 
being delivered to the mortgagee 
clause would not be 


. 
47 


t3 M. I. A. esas 570; 8 W. RIS. 
7 B. L. R, 136; ps P.C. J. 410; 2. Sar, 
Cc; J.. 623; 20 

“ (2) a 3 Suth. P. C E 
531; 1 Ind. Dec. (w. $) 1 (PoC 
(3) (1891) Ripley's Sel. Judg. 549. 

(4) (reor) EIS Sel. judg, 645. 

(65) 3e. B r5. i 


uk ai 
^s 


og) 


> 


s 
on 
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suffctent to show that the owner- 
ship nad been’ transferred to the mort- 
gagees, and the onus of proof would lie 
on the mortgagee to prove a subsequent 
transfer of ownership. In 1902 the strict 
rule was adopted by Fox, J., (afterwards 
Sir Charles Fox, C.J.) giving full effect to 
the forfeiture clause where at the time of 
the mortgage possession had been de- 
livered to the mortgagee in Maung 
Naung v. Ma Bok Son (6). In that case 
he pointed out that the rule would be 
different if section 60 of the Transfer 
of Property Act, 1882, applied, and: this 
important distinction should be kept in 
view as regards mortgages executed 
subsequently to the Ist January 1922: 
‘Lhe same construction was adopted: by 
Parlett, J., in 19125 in Ma Newev. Ma Tha 
Alay (7) and in 1916 it was held by a 
Bench consisting of Sir Charles Fox, C.J., 
and Ormond, J. in Abdul Hamid v. Durriah 
' Bibi (8) that if there is a forfeiture clause 
and a failure t» redeem within the time 
and the mortgagee takes possession with 
the Consent cf the mortgagor, the mort- 
gage is terminated. A later decision to 
a different effect in Upper Burma was 
quoted before me, but it is not binding 
in Lower Barma, and it was decided 
as a case of an anomalous clause and’ 
withoat any reference to the authori- 
ties. In the case now before me the 
full stamp of Rs. 30 fora mortgage with 
possession was used and the mortgagors 
remained: ín occapation of the land, but, 
by the temrs of the deed it was agreed 
that the mortgagots should become 
tenants of the mortgagees. The second’ 
plaintif, in fact, admits the payment 
of rent to the mortgagees, 
‘the circumstances it is difficult to see 
how it could be claimed that the mort- 
gagees had mot been given possession. 
I am, therefore, bound to: Hold that im 
law there was a mortkage with delivery 
of possession to the mortgagees. 

On these facts I must also hold, under 
the above decisions, that the. plaintiffs 
were bound to-redeenr the mortgage now. 
in suit within the two years, (os at 


(60 ti, B. R r92. 
(7) 27 Ind. Cas. 868; 8 Bur, E; T. 125. 
(S) 36 Ind. Cas. 959; ro Bttr, Ya Is 219: 
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and' under- 


1 


lest to satisfy the Court that they had ` 
to. 
redeem, &c., within the period), and: that : 


offered to redeem, and. were  willine 


om a failure to establish such a case, 
a tight arising under the forfeiture clause 
would have become:vested in the mort- 


gagees to claim the land-as outright. owners : 
free of. the mortgage on the expiry of the |. 


period. 


The plaintifs allege in the plairt that’. 


Ko San Meik and the plaintiffs had ap- 
plied’ to the mortgagees for redemption 


within the-two years but that. defendant . 
had. failed to allow. redemption. ‘These- . 


allegations were denied: in the written- 
statement of defendants, and’ the de- 
fendants Made. the counter allegation: 
that the: mortgagors. had made the: land 
over- outright’ because they were unable 


to redeem and that. it was the death of ` 


Ko San Meik which had prevented the 
execution of. a registered deed of outright 
transfer. These allegations of' fact were 
in addition to the respective legal con- 
tentions as to the validity of the for- 
feiture clause, and’ each side appears. ‘to 
admit that Ko Sen Meik died. about the 
end of the two yerrs, and that prior to 
his death there was some oral arrange- 
ment come to. 


The District Court; framed two issues, ` 
whether the plaintiffs have ' 
a right to redeem the land’ under the 


namely, (1) 


registered mortgage-deed dated the 23714 


June 1916? end'(2) whether the plaintiüs © 


offered to redeem the land within the time ` 


limited in the said registered deed. 

Ko Tey Bya, the 2nd plaintif, 
evidence 
(corresponding to  Lebruary-Márch 1918) 
he and the deceased Ko San Meik together: 
with Ko Po Gyi P.W. No. 3, Ko Bwet P:' 


gave 


W. No. 2 (also referred to as Ko Pwet’ 


Tha), Ko Mu, Ko Po Maung P.W:No. 4,and' 
Ko Tthaung 


went to Ma Thet Su, the- 


that in Ta@baung 1279: B: E, - 


-— 


defendant-respondent, with Rs. 3,000 and” 


applied to redeem the land but that as 


Rs. 3,000 írom others, Ma 


they said that they had borrowed: tlie 
Thet Su, 
asked'them to allow. the land to` remain 


with her and that they could redeem when- ' 


ever.they wished.. 


He states that Ko San Meik died about ' 


six months later in Wagaung (correspond- 


ing to sugtst-September 1918) and that . 
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in 1282 B.E.,heand Ko Bwet, U Po 
Gyi, Ko Mu and another witness U 
Myaing went again to demand redemp- 
lion, which Ma ‘het Su refused unless 
they paid in addition a sum of Rs. 600 
or. Rs, 700 which ske said was another 
debt due by their father Ko San Meik. 
Ko Bwet, Ko Po Gyi and. Ko PoMaung 
gave evidence corroborating ihis story as 
regards both visits, and U Myaing gave 
evidence corroborating the story as regards 
the second visit, 

The first defendent Ma Thet Su gave 
evidence denying the allegations that Ko 
San, Meik had applied for redemption; and 
Sie deposed to the counter ellegation 
that Ko San Meik had asked. her to 
forego the rent for the second year and 
to take over the land outright in Kason 
1289 (corresponding to April-May 1918). 
She, and her three witnesses who depos- 
ed to these allegations, also stated that 
She had asked Ko San Meik to execute a 
registered document of outright transfer. 

Tne' District Judge, when referring to 
the three witnesses called. by the defend- 
ant, recorded his opinion that these thee 
witnesses had given their evidence as if 
they have been tutored and added that 
he had disbelieved' their evigence. This 
1s.a strong finding by the Judge. who had 
the oppórtünity of observing, the demea- 
nour of the witnesses, and I am bound 
to.give it full’ force, unless it is shown 
that the Judge has. based his opinion 
on erroneous grounds. The District Judge 
also expressed'a strong opinion in favour 
of the wittiésses called by the plaintiffs, 
and he has held that the plaintiff and 
her late husband Ko San Meik did offer 
to redeem the land within the stipulated 
finie for R$. 3,000 but that the defend- 
ants begged’ of them to continue the 
mortgage because the Rs. 3,000 was 
being, borrowed’ for the purpose. He 
also held that Ma Thet Su promised to 
allow redemption at any time. He gave 
plaintiffs a dectee for redemption, as 
pia yed. On first appeal the Divisional. 


udge reversed the decree of.the District. 


Court. He criticised the meagre way in 
which the statements’ were recorded, 


overlooking the fact that Pieaders. had. : 
' that his weaith and capacity to find the 


appeared on each side, and he expressed 


the opinion that, on the evidence as. Ken” 
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ants, 
between the evidence of the 2nd plaint- 
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corded, it did not appear to him that 
the evidence for the plaintiff was any 
better than the avidence for the defend- 
He also referred to a discrepancy 


iff Ko Thet Pya and the witness Ko 
Bwet, pointing out that Ko Thet Pya 
bad stated that out of the Rs. 2,000 
tendered to defendant in 1279 Rs. 3,000 
was borrowed from Ko Bwet with interest 
and the remaining Rs. I,000 was his 
own money, whereas Ko Bwet had stated 
that the whoie Rs. 3,000 had been bor- 
rowed from him without interest. He 
also pointed out that Ko Bwet was 
evidently closely connected in interest 
with Thet Pya. Itis quite true that there 
is the above discrepancy which is easily 
explicable by the facts, firstly, that it 
was Ko San Meik (now deceased) and not 
his son Thet Pya who was asking for 
redemption and would have had full 
knowledge as. to the terms of the loan; 
and, secondly, as redemption was allowed, 
the loan would presumably have been 
cancellea by the immediate return of the 
money to: Ko Bwet, so there would be 
no subsequent payments of interest, &c., 
to fix the terms in the minds of the 
family. Assuming, therefore, that plaint- 
iffs’ case is a true one, the discrepancy 
appeats to be expl cable, but, on the other 
hand, if the plaintifi's story isa false one, 
as alleged by the defendant, one would 
have expected some agreement between 
‘het Pya and his chief witness Ko Bwyet 
asto the amount which they both say 
was obtained from Ko Bwet for the 
purpose. In fact, it Js difficult to see how 
Ko Bwet and Thet Pya could have agreed 
to allege the existence of a loan from Ko 
Bwet without specifying the amount, &c. 
The discrepancy, therefore, appears to tell 
more in favour of plaintifs than against 
them, as it indicates that the most 
salient fact. had not been discussed in 
preparation for the heating, as would 
necessarily happen if the story was abso- 
lutely false. Likewise, the frank aduis- 
sion by Ko Bwet that he supplied funds 
for the suit infavour of his near relatives 
is nota point against his credibility except 
as an interested relative and the fact 


money has not been challenged becomes 
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a most significant point in favour of 
the p'aintifis, as it is improbable that 
he would have allowed the land of his 
‘relatives to become forfeited under the 


mortgage if he was really in a position: 


to lead the money for redemption. 

The fact that Ko Bwet also took the 
lease of the land in his name as surety 
for Thet Pya who is still in possession 
alio indicates that Ko Bwet was pre- 
viously concerned in the transaction. If 
the story of the plaintiffs was a false 
one, it should have been challenged by 
cross-exalination to the effect that Ko 
Bwet was not possessed of the necessary 
means to lend support to plairtiffs’ case. 
Moreovet, a Imoney-lender who had lent 
Money to the plaintiffs would not be 
anxious to receive back his money so 
long as the land was sufficient security 
for theloan, so thereis nothing inherently 
improbable in the case of the plaintiffs. 
“ On the cther hand, the defendants as 
money-lenders, who realise the importance 
of obtaining mortgages with forfeiture 
clause and use printed forms of ‘lease 
containing very restrictive conditions, 
wouid in all probability have realised the 
importance of obtaining from San Meik 
a written transfer at once if their defence 
story istrue, and in such an event their 
story would not be depending on an 
allegation ota mere verbal promise to give 
such a transfer, i 

The fact that the suit was brought 
within such a short period after the death 
of Ko San Meik is also a point in favour 
of plaintiffs’ case, 

. Taking all the facts into consideration, 
1 do not think that the Divisional Court 
was justified in reversing the findingsof 
fact come to by the District Court. The 
question then arises, How far these findings 
can help the plaintiffs? 

Under proviso (4) to section 92 of the 
Indian Evidence Act the plaintiff cannot 
be permitted to prove any vatiation of 
the Mortgage, and consequently the verbal 
promise to allow redemption at any time 
would appear to be inadmissible in evi- 
dence, unless it could be held that 
the forfeiture clause in this mortgage 
was not an absolute one but one giving 
the defendants an option to so elect. 
A decision onth' s question as to whe- 
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ther the transaction is "Correct, and 
accutate, is a question of fact as well as 
the question of law. e Les 
However, it appears. unnecessary to 
embark on a discussion of this question 
o5 the findings of .fact ‘come to by the 
‘District Court. Once it is held that the 
mortgagots did in fact offer ‘to redeem 
within the stipulated period and that 
they had the money with them ready 
to redeem, the failure of the defendants 
to allow redemption would give the 
plaintiffs a cause of action and such cause 
of action was alleged in the plairt, à$ a 
ground for claiming redemption. I ám 
not aware of any decision asto the period 
of limitation for such a suit. Regarded 
asa suit for specific performance of the 
covenant in the mMortgage-deed to allow 
redemption within two years, the period 
of limitation would be three years trem 
the date'on which redemption was refused, 
and the suit was filed in July 1920, 
within this period. I, therefore, hold that 
the plaintiffs have established" their rigtt 
so redemption on payMent of Rs. 3,000 
less the costs awarded to the plaintiffs: 
appellants. M 
I notice that the decree of the Dis 
trict Court was not drawn up in accord- 
ance with the judgment: as: it addedthe 
amount of costs to the price of redemp- 
tion instead of deducting the amount from 
the price of redemption. The plairtifis- 
appellants should be allowed their costs iti 
all three Courts, and in estimating the 
price of redemption the total of such costs 
shall be deducted from Rs. 3,coo. The 
admiited refusal to allow redemption jiist 
prior to suit compelled plaintiffs to sue... 
I notice that Ko Bwet, when ee 
on the 13th January 1921, admitted that 
he had been sued for the rent, and’ 
nothing in the judgment shall deprive the 
defendants of their right to recoverby, 
separate suit any rents which have 
become due to them from any tenánis, 
I, therefore, set aside the dectee of ‘the 
Divisional Court and direct that a new 
decree be drawn up allowing the plaintiffs" 
appellants to redeem the land in” suit 
within three months from the date of’ this 
new decree in accofdance with the above 
directions. | 


Z. X. Decree sat asides — 


haa) 


Nel. 46) 
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LAXMAN BABALING GURAV 9, VISHRAM MAHADEV RANK, 


..- BOMBAY -HIGH COURT. 
APPEALFROM APPELLATE DECREE No. 619 
C6. 7 . OF 1922. 

MTM June 12, 1923. 

Present :— Sir Lallubhai Shah, Kr., Acting 
Chief Justice,and Mr. Justice Covajee. 
LAXMAN BABALING GURAV-—PLAINT- 

IFF-—ÁAPPELLANT 

; Uersus 

VISHRAM MAHADEV RANEÉ—DEFEND- 
ANDT— RESPONDENT. 

Civil Procedure Code ( Act V of 1908), s. 9— 
Claim io worship deity and receive offerings— 
Suit, whether entertainable by Civsl Court. 

Asuit for an injunction restraining the defendant 
from obstructing -the plaintiff.in worshipping a 
deity, in doing every other business in connection 
with the deityand in appropriating the voluntary 
offering atthe temple is 'maintainablein a Civll 
Court, ‘inasmuch as'the real dispute in such a case 
Ss about the offerings and the other matters are 
017 incidentally involved. 

i 3 


'Second appeal against the decision of 
the District Judge, Ratnagiri, in Appeal 
No: 63 oi I9021. ` 

"Mr. -N. M. Parwardhan (with him Mr, D. 
W. Pilzaumkar), for the Appellant, 

Mr. GN. Thakor(with-him Mr. P. V. 
Kane), for the Respondent. 


'"JUDGMENT. —In this case the plaintift 
stad faran infunction permanently restrain- 
ing the defendant from obstructing him in 
wotsliipp'ne the deity in question, in doing 
évery other büsiness in conneotion with 
the’ deity, and appropriating the profits 
at the temple of the deity, on the basis that 
he was entitled to all those profits to the 
exclusion of the defendant. The defend- 
auf'scase was that the plaintift was merely 
his servant; and that the plaintih had no 
rightasallezedby him. He it ther pleaded 
that as Mankati he was entitled to all 
the rights that the plaintif claimed in 
connection with this temple. 

Among theissttes raised on those pleadings 
the first issue is in these terms: “Is plaint- 
it à rightful worshipper of the deity? 
Andishe entitled to appropriate theincome 
available at the temple as alleged? The 
™ rial Court found thisissue in favour of the 
plaintiff, and, after dealing with the other 
jssties as to whethera suit of this character 
was maintainable under section g of the 
Civil Procedure Code. and as to whether 


any obstruction wascaused by the defend- . 


ant-to-the plaintiff in: the enjoyment: of 


his right in 1919 as alleged, ard as to 
whether the suit was in tire. the Ccurt 
passed a decree in favour of the p'cirtff 
in t.e following te: ms:— ‘J declare tl at U e 
plaintiff is entitled to worsh' p the ceity 
Ninabai, to consult “Kau! Prasad Dhere”’ 
atthe temple of Ninabai, to do all other 
work in connection with the deity and to 
appropriate the profits at the temple and 
grant the pefmanentinjunction restraining 
the defendant ftom obst ucting the plaintiff 
in the enjoyment of his right." Rs, 5 
as damages and future mesne profits at the 


.Tate of Re. r per month were also allowed. 


The defendant appealed to the District 
Court, Theleatned District Judge amend- 
ed the decree by deleting from the decree 
the decla ation that ‘the p'aintih was 
entitled to appropriate all profits in the 
temple, the award of damages and future 
mesne profits,’ In doing so the learned 
Judge did not come to any conclusicn on 
the first issne as to whether the plaintiff was 
the rightful worshipper, and was entitled 
to appropriate the offetings at the terple. 
The learned Judge thoucht that the p'a/rtiff 
was not, in any sense the rararer or tke 
superintendent oí the temple to the exclu- 
sion of others Having regard to the 
pleadings and the way in which the case 
has been dealt with by the Trial Ccurt, it 
appears that, really, the case of the plaintiff 
was that he was the rightful worshipper, 
and that he had the right to Jook after all 
the concerns of the temple ovet and above 
faking the offetings at the temple. 

It has been faintly argued before us that 
such a suitis not maintainable. We think 
that there isa dispute between the plaintiff 
and the defendant as to the right to tbe 
property which consists of voluntary cffer- 
ings made befofe the deity. That is specifi- 
cally referred toin the p'aint, and thatis the 
property with reference to which the richt 
is to be determined. Such a suit appears 
to be clearly maintainable. In the present 
case it is quite clear that there is a contest . 
substantially as to the property, ard irci- 
dentally as to the right to perform the wer- 
ship at the temple which is connected with 
the right to take the onerines. The res- 
pondent’s contention that the suit is 10t 
maintainable must be disallowed, 

Itis unfortunate that the lower Appellate 
Court has not recorded a finding cn the first 


630 


isstte'in the"Tridl Court, That Court found 
in favoiír of the ‘plaintiff ‘and there is 
no'finding of the'lower Appellate Court on 
the põint, "We'do not'think tlatunderthe 
circumstances of ‘this case we can deter- 
mige tbis question ot fact for ourselves 
s we ade éntitled tedo. For ‘satisfactory 
disposal.of ‘this appeal we think it is néces- 
sary to. have, 
We, therefore, Send back “the ‘case for a 
ündingón Issue No.2 ag {rained in the "T rial 
Court. Finding to be «certified to this 
Court in two months, "There will be ‘tio 
further'evidénce. 


"K.S. D. “Case sent back. 


" PRIVY COUNCIL. | 
APPEAL EROM THE HYDERABAD ASSIGNED 
DISTRICTS. —— 
i July .8, 1903. 
— Present. :—1 o td Macnaghten, Lotd 
Robertson, .Sir Andrew Scoble and 
Sir Arthur Wilson. D 


L 


NjIJEHANGIRJI—APPELLANT 


PEST ( 
me E , versus |. | 
FAISENGDAS HANSRAJ — RESPONDENTS 


Arbitration — Trade custom — Speculative trans- 
actions—Decision of C oinmittce of Experts—Ervor 
or fraud, ‘effect of. 

Where by custom: disputes as to liabilities under 
transactions ofthe nature of speculations on the 
rise and fall.of the. market are determinable by a 
Committee,of Experts, unless a'party.pró ves fraud, 
éither in the inception or'the pro ceedings of that 
body, mêre error on the -part of "the ‘expert 
tribunal would :not ‘suffice to .set aside _ their 
decision of matters of skill. [p. 631, col. 2.) 


 "Appéal :preferted against ‘the ‘decision 
of the Officiating ‘Judicial Commissioner, 
Hydeidbed, Assigned  Distiicts, ‘dated 
' the 26th NoVeniber ' 1899, "which: reversed 
that of the Civil Judge, Akola, dated the 
3oth April 1897. | | 

~ Messrs. Asquith, K:C.and'C. W. Arathoon, 
for the Appellant. 

" Messrs. Duke, K. C., end Obbard, ‘for the 
Respondents. | 

` JUDGMENT ——lhe ‘dppellants are 
the heirs and executors Of  Tehangifji- 
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distinct finding on that'isste. ° 


case of Jehangitji, 


| “ses 


the Jud‘cial Commissioner.of the Hyderabad 


< Assigned -Districts on '29th ‘November 


I8 99; reversed this''decree, holding thatthe 
respondents were.liable for no more then 
the'/sum broughtinto Court. ‘The gues“ 
tion in the present ‘appeal is, which-of tHose. 
judgments is Tight? | | 

On the face of the documents the con- 
tracis now in dispute:were:sales of cotton 


by Jehangirji to the'amount ofi2;8co bojas 


and, although ineachcasethesalepurports 


£o be/to'a third-party, yet it jisicommon 


ground that by 1egistering thesale-note the 


- responderits, ‘to "whom ‘it was transmitted, 


made themselves liable, as the agents- of 
Jehangizji, to the purchaser. -It is also 
common ground that delivery. of the 2,860, 
bojasnot having taken place, the appellants 
mtist be debited with some sum represent- 
ing ‘those uindelivered-bojas, and the whole 
question ‘Js, with what sum? The case 
of the respondents is that it'wes en impled 
term of the -contract and that the rate 
payable for cotton not delivered should 
be fixed bya certain Committee ,of Kham- 
aon ‘inercharits dealing in cotton; thet 
this ‘body, called" e panchayat, has fixed 
the sum at Rs. -57-14-0 :per-boja,,and that 
thistis conclusive ‘of the:controversy. “I'he 
esstated tin his plaint, 
was that, “ If ‘the splaintih-failed to deliver 
the goods, ‘both parties should calculate 
the price of the goods not so delivered at 
the tate of ready goods:óf the Sutia ` des- 
cription prevailing <in-the Khe mgaon. mer- 
ket on 13th -March 1892.” 
' From the posit on thus assum ed-by J ehan- 
girji, ot ignoring the panchayat, he "was 
distodged at the trial-of his own evidence. 
‘He first said, “ If T did not-make del we, 
the’ rile’ in the: printed" contrect Exhibit 
-XIV applied: On ‘looking at- Exhibit 


P4 


Vol, 26] x 


INDIAN CAS#HB: 


6341 


PESTONJI JEHANGIRJI t, JAISINGDAS HANSRAJ, 


OXIA find:no such. tule:as referred:to-by 
“me tabove. :He:rthen ;said: “he rüle 
"which was ‘tosapply was that the. rates were 
to be settled by rates ruling-on the dav 
of délivery." ‘But he went son, “These 
tates.weretobe settled by:cettain Shrofis ap- 
<pointed'by the Sutta Shrofts at Khamgaon; 
and the:profits'arid losses were:to'be déter- 
Üined.by these rates if the.rates settled. were 
fair and true. ‘This the Shroffs do in ac- 
;eofdance to-the practice of ‘the’ Sutte trade 
at Khamgaon... I“knew óf' this system 
-of appointing a panchayat and settlement 
.of.rate'by them and.settlainent of profits 
rand losses to be détérmined ‘accordingly, 
“if.the rates are fair and true, ‘since ‘itis 
a practice ` that prevails. ell .over ‘Bérar 
‘and ‘in other places:” “Ths adthission 
ajs :guallfed, as will be observed, by the 
„words 'if the -rates were fair and "true" 
sand ithe .case- of «the. appellatits ultimately 
consisted .of an impeachment of ‘the rate 
: fixed by the pancha yálasnot having “been 
* fair sand - true.’ 
“This. ‘being the condition of the argument, 
At is, m3 nifest that the appéllerits can only 
-get behind the decision of the body'to whom 
the question-of rate stood ref erred, by making 
out a strong and Clear case. "Phe'r'theory 
was that the duty of the Panthayat was 
«simply to find out.at, what ratesdles of th’s 
-elass of cotton ‘had been mede ‘on ‘13th 
.Marca.r892,and ‘they say that, as 
a matter of fact, ithe rate ruling -on ‘that 
day was.not Rs. ;57-14-0 ‘bit R3. 50. "Phe 
„matter, however,-is a great deal less simple 
dhan this content'on asstimes it‘lo'be. 

-The truth is, thit the ‘transactions In 
“which Jehang:rji was engaged-were of the 
nature.of speculations.on the r'se arid fall 

.of.the.cotton market, and d'd.not dedl with 
 extarit goods requiret for.purposes df cóm- 
‘merce. On the contrary, ‘the amount óf 

v cotton named in-the coritracts;now in ques- 
tionfar transcended the amount óf cotton 
-in.the.market on the dates when perf orm- 
: ance:of those contracts . purported to be due, 
“ On.any. ofthe. dates’ in question, “Says 
one of the.appéllants own witnesses, Mr. 
“Maclityre, “2800 boja of cotton Of -any 
„description were not available in the Kham- 
ígeon market. There.wére mót 2800 Dojas 
«of, .cotton in the.aggregate available on any 
ipa rticlilar, day. d thiik.on. any e these 


` 


dates Ico-or :200 ojas of cotton of the 
Sutta desctipt'on could have been purchased 
per day. Under ordinary cii cr mstances 
I:do.notthink morethen200 bojas of Sutta 
description of cotton could have been 
available in ‘Khamgaon .on any of those 
days." l 
. Tts-obvigus that in these conditions 
the ‘problem-to be.solved was something 
much more complicated than that suggested 
by‘ the appellant; and it is perhaps not 
strprising "that the Khamgaon specule- 
tors:should have set up a skilled Committee 
oftheir number to settle such questions. 
'Forit is to beiborne in mind that, in order 
totdke'peit in those speculations i in cotton, 
‘the Bombay merchant required to employ 
as‘his agent, one of the Khamgaon Shroffs 
in whose hands the dealing wes, and to &ub- 
mit to the conventions governing the tro de, 
‘stich as it was.” The highly artificiel opera- 
tion of fixing the prices wh'ch would have 
to be paid, in imaginary purchases, in order 
to’ procure ‘non-existent goods, is one not 
to be controlled by the appellant's rule of 
thumb, and it necessarily involves mote 
‘arbitrary methods. Accordingly, the mere 
fact that on 13th Merch 1892 certain 
comparatively small -parcels of cotton 
weresold at Rs. 50 per baja, does not prove 
the appeéllant’s.case, or convict the pancha -~ 
yat even of error. Very much more than 
error,-however, would be required to up- 
set the dec'sion of an expert tritunel volur- 
tatily:set upfor the decision of matters of 
us 
In'their'atteck on the panchayat the 
appellants have" entrely failed to prove 
fraud, either in the incept’on or the pro- 
ceedings of that body. The panchayat 
was set-up in the usual way. Its raison 
Were, -of ‘coutse, was thet its members, 
as well as the persons coming before them, © 
were, engaged in speculating in cotton. 
-Some of-its members were “bull” operators 
/and-some “‘ bears", some were interested 
to have a high figure fixed, some to have 
a dow.one;some had no interest one way 
“or ‘the’ other. There is nothing to suggest 
that they treated th’s metter of the appel- 
‘4ant’s otherwise than in the ord'nary course 
of business. The exposit on in the witness 
“bos, by these gentlemen, of their rationes 
"decldenii ds. certainly not lucid ; but this 
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is not inconsistent, with the honesty and 
validity of their conclusion. Their Lord- 
ships find in the judgment of the Judicial 
Commissioner an adequate and intelligen 
defence of that conclusion. ; 

Their Lordships will humbly advice His 
Majesty that the appeal ought to be dis- 
missed. The application to the High Court 
forleave tO appeal to His Majesty in Council 
appears trom the record to have been 
presented by all the appellants and leave 
to appeal was apparently granted to them 
all Butin the petition of appeal which has 
been referred to ther Lordships by His 
Majesty, the first appellant .appears as 
the sole petitioner, and their Lordships are 
informed that heisinfact the sole surviving 
executor at present’ entitled toact either 
in Brtish India or the Hyderabad Assigned 
Districts. In these c,rcumstances, their 
Lordships will order the first appellant to 
pay the respondents’ costs of the appeal. 

Appeal dismissed., 

Solicitors for the Appellants :—Messrs. 

Hughes & Sons. 


Solicitors for the Respondents -— Messrs, 


Rowcliffes, Rawle & Co. 
N. S. 7 
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NAGPUR JUDICIAL COMMISSIONER'S - 
COURT. dE 
FIRST CIVIL APPEAL No. 89 oF 1922. 
September 17, 1923. : 
Present -—Mr Baker Officiating, J. C. - 
and Mr. Hsllifax, A. J. C. 5 5 
Musammai RADHABAT—PLAINTIFF 
— APPELLANT a 
rS US 
Musammat SONIBAI AND ANOTHER— . 
DEFENDANTS—RESPONDENTS. 
_ Practice—Partiiton suit—Subsequent change: of 
tntevesi— M alter, whether determinable in same suit 
— Fresh suit, necessity of. — . 
In a partition suit brought by A against B and 
C the parties submitted to the Court an applicà- 
tion recording an arrangement as to the division 
of the property and the case was adjourned for 
Judgment and final decree.. In the meantime B 
died and A claimed his share as well byinheritance. 
It was objected that this question should^be deter- 
mined in a separate suit: n 
Held, that it was desirable that the question 
should be gone into in the same litigation without 
referring the parties to a new suit. 
Partition suits form an exception to the rule 
that cases should be decided with reference to the 


state oi facts on the date of their institution, ^ 
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First appeal against a decree of the 
Additional ' District judge,” Nagpur, in 
Civil Suit No. 36 ‘of 1917, dated the 24th 
June 1922. NI 

Sir B. K. Bose, Mr. M. B. Kinkkede, R.B., 
and Dr. H. S. Gour, for the Appellant, 

: Messrs. M. Gupta, M. B. Niyogi and 
W R. Puranick, for the Respondents, 


JUDGMENT.— The plaintiff is one of 
the two widows of one Ganpatrao who 
d'ed in’ 1916, leaving a Will by which 
he bequeathed half of his ‘estate to his 
daughter's son Bhaurao subject to 
certain annuities. The other half of the 
estate was not d'sposed of by the Will 
and vested in the two w'dows, the pla‘nt- 
iff Radhabai and Anandibai, now deceased, . 
There was noadoption by the w dows. 

2. Radhabai brought a swt | against 
Anand'bai and Bhaurao (Suwt No. 36 of 
1917)in the Court of the Additional District 
Judge, Nagpur, for part t'on and separate 
possess'on of her half share in the half of 
the estate not d'sposed of by the Will. 
The suit was filed on 18th September 1917, 
and a prelmnary decree was passed on 
20th March 1918 by which the shares of 
all the three parties were defined. the 
pla‘ntiff being entitled to one-fourth. Sub- 
sequently, the parties came to an arrange- 
ment recorded in an applcat on dated oth 
November rozrastothemannet in which 
theproperty was to be d'vided and an 
order was passed on 23rd December ` 1921, 
adjourning thecase to 16th jdnuary 1922 
for judgment and final decree. In the 
meantime, defendant No. 1 Anandibai died 
on ‘rst January 1922 and under the 
ord'nary Hindu Law her share devolved 


: on the plaintiff, who appled for partition 


and possession of Anandiba;s four-anna 
share wh'ch she has cqu'red by survivor» 


ship. Sonibai, daughter of  Anandibai, 


was brought on record as her legal 
representat veas defendant No. I, 

3. 'The defendants objected to the course 
proposed by the plaint’ f, and the Add'tional 
District judge refused toallow the ques- 

‘tion to be. gone in to the, present suit, 
and referred the plaintiff to a new suit, 
It is conceded ‘that the Court had the 
power to award the pla'ntiff possess'on 
-of .Anandibais share in the, present suis 
and that-partition'suits forman exception 
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to the rule that cases should be decided 
with reference to the state of fects on the 
date ‘of their institut on. No final decree 


had been passed in the present sut at the 


date of plaintiff's applicat:on.' 

4. The only point thatremainsis, whether 
the question of the plaintiff's right to Anandi- 
bai’s share should be decided in the pre- 
sent suit or sheshould bereferred to a new 
suit, There can be, wethink, no question 
that the matter should be decided in the 
present suit, THe learned Counsel for the 
respondents could mention only one 
further plea that appeared open to him, 
but even if the trial of the further points 
that might arise were long and com- 
plicated, it seems obvious that ther trial 


ina fresh suit will be still! longer and 
more' complicated.  There;ore, to refer 
the parties to a new suit will only 


involve further delay. in an already 
protracted Litigation. The defendants are 
in possession of Anand‘bai’s share and have, 
therefore, an interest in deley:ng ihe d's- 
posal'ofany suit regarding it. The view 
of the lower Court that the trial of the 


suit is completely cfosedby the comprom'se ` 


fully effected by the parties is not correct, 
nor does it appear that any compl cated 
questions of law and fact are l'kely to arise. 
Weare, therefore, of opin'onthat the ques- 
tion of the plaintift’s right to the share of 
: Anandibai ought to be decided in the pre 


sent suit, sothat, if the claim is decided: 


in her favour; she should get possession 
by. partition of that share inthe pře- 
sent suit and not be driven to a- seperate 
srt, 

5 The order of the lower Court rejecting 
the plaintiff's application and the final 
decree made are, therefore, set asde and 
the case remanded for final disposal after 
geing into the question of the plaintiff's 
claim to the share of Anandibai. The 
tespondants will bear the pleintiff’s costs.. 

N. B. Case remanded. 

FA 
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BOMBAY HIGH COURT, 
MATRIMONIAL JURISDICTION, 
Suit No. 530 OF 1920. 

July i 1920. ` 
Present :—M1, Justice Marten. 
MABEL FLORA MURPHY— PETITIONER 

VEYSUS  - 
JAMESLLOYD MURPHY—RESPONDENT. 
Divorce . Act (IV of 1869), s. 3-—Divorce—~ 
Jurisdiction" Last resided together," meaning of: 
In a petition for divorce by a wife it appeared 
that the husband was an officer in the Army 
stationed at Mesopotamia and the parties had 
no place of permanent residence. The parties 


. had last lived together in a hotel at Bombay for 


about a month: 

Held, that, under the circumstances of the case, 
there was sufficient residence of the parties in 
Bombay to givethe Court jurisdiction to enter 
tain the petition. | l : 

Bright v. Bright, 4 Ind. Cas. 419; 36 C. 964, 
followed. 

Arthur Flowers v. Minnie Flowers, 5 Ind. Cas; 
871; 32 A. 203at p. 205; 7 A. L. J. 393 and Nusser- 
wanji Pestonji Wadia v. Eleonora Wadia, 20 
Ind. Cas. 492; 38 B. 125 at p. 149; 15 Bom. L. R: 
593; distinguished. 

Mr. Binning, for the Pettitioner. ; 

JUDGMENT.—This isa wfes petition 
for a divorce on the ground of het hustend's 
adultery and cruelty. 


^7 "Pherespondent isan officer inthe Indien 


Army end he married the petit'oner in rgir 
at Mhow. The parues res: ded subsequently 
at several places and in particular :n Burma, 
Then the husband went outto Mesopotamia 
end in thefollowing year, in September 
or October 1918, he came back on leave 
from Mesopotamia and he and h's wie 
res ded for the greater portion of e month 
et the Taj Mehel in Bombay, the only 
interval be ng that of one week when they 
went to stay at Mount Abu. 

The first point that arises, is the question 
of jurisdiction as to whether the case is 
brought in a Court within the jurisdiction 
of which the parties lest resided together, 


“Now, that point was considered Ly Mr, 
. Justice Fletcher in. Bright v. Bright (x) 


where he held that residence at the Grand 
Hotel at Calcutta for about a fortnight 
satisfied the conditions of the Act. The 
learned Judge in that case relied on ihe 
fact that the husband and wife never had 
a- permanent residence, that the hustand 
was engaged as cn Eng neer on the Railway, 
and that his habitation seemed to be changes 
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very frequently. That, of-course, applied 
with still greater. force in the present case 
where the husband is in the Army, and in 
the army during the period of the war. 
. "The residence ‘here in Bombay was sub- 
“stantially longer than thet in Mr. Justce 
Fletcher's case. and I th'nk thet on the 
whole I mey hold that there was a suff- 
‘cient residence ‘here "within the meaning 
.of the Act to'found the necessary jursd c- 
. tion on. 

In saying that I have not overlooked 
“the case of Arthur Flowers v, Minnie Flowers 
(2), but there, as ap;ears at page 205* 
there was a temporary sojourn for.a.day or 
atwo. Similarly, I think, thecase Nusserwan- 
“ji Pestonjt Wadia Eleonora Wadia (3) 

is d'stinguishable. Thet wes a case under 
‘an earlier sect’on of the Actes to residence 
-"But.there.both the. parties were w:th'n the 
“jurisdiction when the petition wes served 
‘onthe respondent, I th nk, therefore, so 
farasthe question of Jursdicton:s.corncern- 
ed, the case is in order. 
+s (Note.—The rest of the judgmesitis not mate- 
tial for the purpose of this report— Ed.] 
. H. 
_ (2) 5 Ind. Cas. 871; 32 A. 203 at p. 205; 7 A. 
L. "J. 193. 
(3) -20 Ind. Cas. 492; 38 B. 125 at p. 149; 
I5 Bom. L. R. 593. 
Pape of 22 A.—[ EZ.] 
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SECOND CIVIL APPEAL No. €6.0F 1623. 
| July 31, 1923. 
Present[.—Mr. Prideeux, A. J. C. 
SHRI KISE AN —CREDITOR—APPLICANT 
Uer sus 
NAGOBA—! NSOLVENT-——NON- APPLI- 
CANT. 

Privincial Insolvency Act (V of 1929), s. 28 
—C. P. Tenancy Act (I of 1920), ss. X2, -49, 
-50-—Insolvent ‘Malguzar-—Occupancy rights in 
„sir land, whether vest.in Insolvency Court—Sale 
of occupancy rights. 

Where a malguzar having sir land is declared 
insolvent his .proprietary rights in the sir land 
-yest in the Insolvency Court but the occupancy 
‘tights which-he acquires in that land under section 
49 ofthe C. P. Tenancy Act do not vest in the In- 
-solvency Court and the latter has no jurisdiction 
‘whatever overthem. No one butthe proprietor 
sof the siy land can divest him of his occupancy 
¿rights therein and Insolvency cannot even 
apply under s ction 50 of the Tenancy Act for 
sanction for the sale of those rights, : 


Second appeal from an order of the 
D'strict Judge, Wardha, dated the :24íh 
March x921, in Miscellaneous Cih il Appeal 
No. I of 1922. 

Mı. M. B. Ntyogi, for the Appellant, 

Mr. M. R. Bobde, for the. Respondent, 

JUDGMENT.—-The respondent in this 
Case possessed a malguzart.shé re including 


-Sir land and one of h's creditors 'esked 
‘the Insolvency Court to apply for sanction 


for the sale of the cultivating .rights ‘in 
the s land, ‘The TrieJ Court refused 
to do soend the refusal has been confirmed 
in appeal. 

It is hera. argued that by the vesting 


_ order the Insolvency Court stepped inio 


the shoes of the.insolvent and whát the 
creditor wishes the Court to dotis to. ect 
under section: 5o. of the 'lenency ‘Act cf 
1920 and.apply fo a Revenue Officer - to 
transter the insolvent proprietary ‘rights 
without reservation .of the right of . occu- 
pancy. It seems to me that the case-has 
been correctly dealt with. Thevesting 
order placed the proprietary rghts in 
the sir land in the Insolvency. Court. ‘A 
proprietors’ rghts in si*#landare composed 
of two component parts. ‘the propreitery 
right is alienable and attachable but the 
cultivating right is neither end if seems 
‘to me that there is force in the argument 
that under section 49 the insolvent has 
already acquired h's occupancy -rghts by 
the adjud'cation order. "Under section 12, 
paragraph 2, of the Tenancy Act, 
1920, a Receiver cannot be appointed 
ilo manage an occupancy holding and 
the tenant’s right does not vest in the 
Court or in the Receiver under the Pro- 
vincial Insolvency Act of 1907. Looking 
to the clear meaning as expressed.in:the 
Tenancy Act, which ‘s -a Special Law, 
it seems ‘to me that the Legislature: con- 
templated thet no one.but the proprietor 
of sir lend could-divest himself -of the- oc- 
cüpancy rights and that the Insdlvency 
Court cannot even apply under section 
so of the Tenancy Act. In my opinion 
the case has been properly disposed of 
and I dism’ss this appeal with costs. The 
appellant will pay the respondent‘s costs. 
I fix Pleader’s fee at Rs. I5. 


N, H, Appeal dismissed, 
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‘BOMBAY HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No.96 
‘OF 1922. 

i . April 3, 1923. 

Present -—Sir Norman Macleod, Rr., Chief 
Justice, and Mr, Justice Crump. 
CHUNILAL GULABDAS AND OTHERS— 
PLAINTIFFS— APPELLANTS 

; versus ] 
CHHOLALAL PRANJIVAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
- Civil Procedure Code (Act V of'1908), s. 9— 
Gaste usage and custom—Wadi and vessel, use of 
— Jurisdiction of Civil Courts. 


It is véry difficult for'a Civil Court to say that 
a-patticular.action on the part of one faction ola 


caste-is.in accordance with the caste usage or not. ` 


Where. member of a caste sues for a declaration 
that.he.is entitled to the user of the Wadi and the 
vessels in dCcórdance with the rules or usage of 
the caste it may 'be/that the Civil Courts have 
jurisdiction to: decide the point as a question of 
praperby-s involved, But once it;ihas been held 
that:the. plaintiff has that right, then the.question 
as to the way in which the tight is to be exercised 
is‘ one for the -caste alone to decide and cannot 
possibly 'be.determined by any Court. 


Appeal against the decision of the 
Fiíst Class Subordinate Judge, Surat, in 
Darkhast No. 335 of 1920. 

Mr. H. V. Divatia, for the Appellants. - 

Mr.;K.-N :Koyaj4, for the Respondents: 

JUDGMENT.—In this matter a dectee 
was passed declaring that the plaintits 
were entitled to the user of the Wadi and 
the vesselsin accordance with the usage or 


ru es Of the caste and that defendants were. 


fastrained from obstructing the plaintiffs 
in the user of the Wadi and vessels accord- 
ing to that usage and rules of the caste. 
The plaintiffs took out a darkhasi on the 
ground, we presume, ‘that they were not 
allowed the userof-the Wadiandthe vessels. 
Two issues were raised: (1) for what purpose 
were the Wadi and -vessels demanded. by 
plaintifs and (2) was the demand 
according to the usage or rules of the caste. 
The Judge found that the Wadi and vessels 
were demanded for an Ochav assigned to 
an individual before factions, but to -Fe 
performed by another, appointed by plaint- 
ifts’taction. On Issue No.2 heheld that the 
demand was-in -defiance of caste usage, 


aed be 
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lower Court has found that the demand 
was cogtrary to caste rules and usages 
it would not be mcumbent on the Appellate, 


Court to interfere with such a finding. 


I myself would think thatit would be very 
difficult for any Court to hold that a parti- 
cular action on the part of one faction of 
the caste was in accordance with the caste 
usage or otherwise. It may te that the 
Court bad jurisdiction to decide that the 
plaintiffs were entitled to the user of the 
Wadi and the vesselsin accordance with the 
caste usage and custom because a question 
of properiy was involved. But once ‘the 
Court held that the plaintiffs had that 
tight, then the way in which they might 
exercise theirright wasa question which was 
really one for the castes themselves to decide 
and not for any particular individual or 
faction and is certainly one which no Court 
would possibly determine. korthe purpose 
of this appéal we merely say that the Judge 


"appears to be r'ght in the conclusion he 


arrived at. The appeal will be dismissed 
with costs. 

It would be advisable if these cpposing 
factions in the caste would try to arrive 
at some agreement instead of bringing 
their differences before the Courts, | 

N. H. Appeal dismissed; 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SECOND CiviL APPEAL No. 162-B OF 1922, 
July r9, 1923. 
Preseni;[—M:1. Kotvel. A. J.-C. 
.DOMA—DEFENDANT——APPELLAN'T 
UCFSULS 


GOVIND-—PLAINTIFF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), 6. 11— 
of, in previous 
suit, effect of— Transfer of Property Act'(IV 
of 1882), s. 53-— Fraudulent transfer — Transfer by 
debtor in favour of cvedttor— Inadequacy of price 
— Presumption. 

A decision in a previous suit cannot operate 
as res judicata in -a subsequent suit, if ‘there 
was no contest, no issue and no finding between 
the parties, although they were ranged on oppo- 
site sides. ’ 

Where there is a transfer by a debtor in favour 
of a creditor, a presumption of fraud should not 
be raised under section 53. of the Transfer - of 
Property Actfrom.the mere inadequacy of con« 
sideration. i l l h 
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r Where a real transfer is intended between the 
parties mere inadequacy of consideration is 
not by itself a ground for not enforcing possession 
under the transfer, 


Seeond appeal from a decree of the 
Additional District Judge, Amravcti, in 
‘Civil Appeal No. 274 of 1921, dated tle 
gth February 1922. 

Mr. M. B. Niygot, for the A 

Messrs. G. V. Kukday and R. R., Jaiwant, 
for the Respondent., 


JUDGMENT,—Doma, the eppellantinth!s 
Cout, executed? lease of two plots, Survey 
No.3 and half of Survey No. 29,fora period 
o^ r2 years in favour of Govind, the res- 
pondent, for Rs. 500, onthe 15th November 
.X917. These feelds were attached by Na Tar 
yana, creditor of Doma, in execution of a 
. decree. Govind’s objection to the at- 
tachment being thrown out he filed Civil 
Suit No. 431 of 1918 in the Court of the 
Munsif of Yeotmalto which Dome wasfor- 
‘mally mede a party. Doma did not appear 
and contest the suit. The suit was dis- 
missed. Govind then paid up the de- 
creta] amount. He now sttes Doma for 
possession of the plots or in the alternative 
for the return of the premium with 
interest, 

Dome's defence was thet the lease was 
bozüs end without consideretion and 
intended to shield the property from 
creditors and thet this point wes res judi- 
‘cata by reason of the decision in Sut 
No. .431 of 1918. 

: She lower Appéllete Court hes found 
that full consideration forthe lease was 
paid, that the plaintiff was put in poss- 
ession of Survey No. 29 and that the 
lease was a genuine transaction intended 
to transfer the lend to the plaintiff though 
it may have given preference to the pleint - 
iff as creditor. It held that there was 
no-rés iudicata. 
" The defendant appeals and contends, 
“first, that the po'nt as to the fraudulent 
nature of the transaction was ves iudicata. 
It is true that in the previous case the 
plaintiff and defendant were ranged on 
opposite sides but there wes np contest, 
no issue and no finding between them, 
but, if anything, an agreemen for the 
TrialCourt in the previous suit states in 
paragraph 7 of its judgment with regard 
to the third issue that no finding need be 
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recorded onit' since it lias found the first 
two issues against the plaintif and defend- 
ant No. I Doma. The lower Appellate 
Court is r:ght in hold‘ng that there wes 
no ves 4udicaia, 

It is next urged thet he: tra nsaction 
being forin adequate consideretion (héfe. 
is a strong presumption of fraud on tke 
pleintiff's ‘part and thefraud heving been 
carried out by thecred'tors of the defend-. 
ant having been actually deleyedthe plaint- 
iff ought not Le he'ped against.the de- 
fendant. The plaintiff is himself 2 creditor 
andI do not think thet in a cese between 
the creditor and the debtor e presumption 
of fraud should be raised {fom the inade:: 
‘quacy of the consideration under section’ 
53 of the Transfer of Froperty Act: As 
between the plaintiff and the defendant’ 
a reel transfer wes intended. and ‘riede-. 
quacy of consideration alone is nota ground: 
for not enforcing possession under ihe 
transfer. Moreover, the lower ‘Appellate 
Court’s finding is that possession . of such 
part of the property as was capable of, 
being put into possesson wes alreedy 
del vered and the maxim in pari .delicto. 
potior est conditio possidentis hes no appli 
cation. The appeal fails and is oo 
w.th costs.  — 

Z. E. Appeas dismissed. 
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BOMBAY HIGH COURT. 4. 
SECOND Civil, APPEAI, NO. 270 OF 1922.’ 
April 6, 1923. 


preseti-— Sir Norman Macleod, Kin. Chief | 


Justice, and Mr. Justice Cro mp: $ 
IRANGAUDA FAKIRGAUDA PATIL" 
PLAINTIFF— APPELLANT '’ 

versu 
NINGAPPA bin GOPAPPA GOPAGAUDA | 
—DEFENDANT— RESPONDENT, . 

Limitation Act(IX of 1908), Sch. I, Am. 44— 
Unofficial guardian, alienaiton of, whether covered —- 
Transfer of Property Act (7 V of 1882), s. irg—: 
Exchange effected by minor's mother—M inoy. deprived. 
-af eachanged ` properly Bemtdy-- Resjitusions m 
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BHIMRAJA Vi MOOKANDI LAL. 

' Article 44 of the Limitation Act applies to 
a'ienatiouns of unofficial guardians as well. 

Ifthe mother.of a minor acting as de fact) 
g 1a-dian, effects an exchange of the minor's prop- 
erty and the minoris suosequently deprived of 
the property, which his mother had obtained in 
exchange, tne proper remedy of the minor lies, 
under section zig, Transfer of Property Act, by 
suit with a view to restitution and notinsuing to 
set aside the alienation effected by his mother, 
and the cause of action arises when ue is deprived 
. of the. property his mother had taken in exchange. 

Second. appeal against the decision of 
the Assistant Judge, Dharwar, in Appeal 

No. 78 .of 1920. 

Mr. G. P. Murdeshwar, for the Appellant. 
Mr.. A. G. Desai, tor the Respondént. ' 

: SUDGMENT.—In 1907 plalninfs mother 
-Balava ` transferred certain of the proper- 
ties belonging to her minor son to one 
Tippava. The transfer was actually made 
to the sister’s son of Tippava. On the 
same day Tippave purported to execute 
in favour. of Balaya a saledeed in 
respect of certain propeity. The plaintlit 
came ofage inr9gr4. But in 1918 Tippava 
having diedtherevers!oners to her husband 
took proceedings to recover back the prop- 
erties which she had transterred in 1907 
to Balave and they succeeded, ‘The plaint- 
"18, therefore, having lost the land which the 
mother had got for him reaflyin exchange 
on account of Balava's and ‘fippava’s 
relationship, brought this suit against 
the defendants to recover possession alleg- 
ingthatthe defendant purchased theland 
from his mother: by misrepresenting facts 
to her and. without . consideration, and 
that he wished to set aside the sale on the 
ground thatthere was no necessity for it. 

The suit as tamed was clearly undet 

Art, 44 of the Limitation Act, and wes, 
theréfore,.on -the face of it; time-barred. 

The Tria] Court thought" that art. 44 
could not have been. intended to apply 
to -àllenations of unofficial, guard.ens. 

But that has been decided in the: opposite 
„way by a decsion of the Court. The de- 

cree in‘favour of the plaintiff was set aside 
by the order ofthe assistant Judge on the 
. ground that it was time-barred under Art. 
44, but. the Judge thought that there 
would bea remedy open by suit with a 
view to restitution. — N z 

“We think that it‘is the correct view to 
take. The plaintiff was not. really suing 
to ‘set aside the alienation of his tether 
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as de facio guardian on the ground that 


jt was a wrong transaction ab initio. He 


was perfectly satisfied with the lend which 


his mother had taken in exchange until 


1918. It was only when he lost this land 
that he objected to his mothers transac- 
tion. His remedy, therefore, seems to le 
under section 119 of the Jransfer of Property 
Act, and the cause of action arose when 
he was deprived of the landwh.chhis Mother 
had obteined in exchange. We do not 


. think It is advisable that leave should be 


given to the plaintiff to amend. his pla:nt. 
Because the plaintifi’s suit unde! that 
section would be an ent:rely different swt, 
andit would be much better, as we have 
often pointed out, if the plaintif has a x.ghi 
of action still in ex stence, thet& fresh stait 
should be made instead of an attempt 
beng Made to amend pleadings which have 
been founded ona different ceuse of action 
altogether. So that the. appeal must te 
d'snissed with costs. 
. We make it clear, as far aS we, can 
see at present, that the plainth can 
still file a suit against the defendant, to 
recover the lands which were given in ex- 
change to him on the ground that the 
lands which Jippava gave in exchange 
were takenaway from the plaintif on the 
termination of her life interest TP 
S. D. Appeal dismissed, | 
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‘NAGPUR JUDICIAL COMMISSIONER'S 
COURT. i 
linsT CIVIL APPEAL NO. 56 OF 1923. 
. September 19, 1923. : 
Present:—Mr. Baker, Officiating, J. C., and 
Mr. Hallifax, A. J.C. 
BHIMRAJA AND OTHERS—DECREE- ’ 
HOLDERS—AÀPPELLANTS po 
versis esc t 
MOOKUNDILAIL —J UDGMENT-DEBTOR—-. 
RESPONDENT. 
- C. P.Teuancy Act( I 0f1920), $.49— Foreclosure 
of morigage-—O«eupancy rights ansir acqusred during 
sorigage—M origagor, right. of —M origage— A cert- 
iiente- Feorsolosuro— M evigages, righi of. 
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SHIVRAO RAMRAO P; LAKMIBAT EOM, 

Under setion 49 of the C. P, Tenancy Act, a 

mortgagor acquires on foreclosure occupancy 


rights in -respect. of sir. land acquired during the 
interval. 

An accretion. to. mortgaged property passes 
to. the mortgagee on foreclosure in the absence 
of a contractor law to the contrary. 

Appeal against an order of the District 
Judge; Hoshangabad, in execution case filed 
in Civil Suit No: ro. of 1927, dated the 
29th June-1923. 

Messrs. G L. Subhedar and S. B. Gokha e, 
for the Appellants. 

Mr, Mt Gupta, for the Respondent, 

JUDGMENT:—It is barely necessary 
to refer:tó the. main contention in this 
appeal that: on the transfer of a village 
by foreclosure the mortgagor becomes an 
occupancy tenant only of so much of the 
siviandas hadithat character at the date 

of the. morigage.and! not of that pert 
. ot. it which has. become siy in the 
interval, Whether. the land was originally 
khudrasht ox. banjar. ox. tenancy pud the 
mortgagor hasin.the interval acquired in it 
the occupancy right which, being added to 
the proprietary tight he ' held before, 
makes-up.the sin right, That is undoubtedly 
an- accretion. to. the mortgaged property 
and, in the absence. of a contract or law. 
to-fhe contrary, would pass. with it to. 
tlie mortgagee. But there is a very. 
clear enactment to,the contrary in section 


43 of the Tenancy, Act, and the mortgagor ` 


in thiscase isentitled to remainin possession 
as occupancy tenant of all the land that 
was sir on the date.of the passing of the 
final foreclósure decree. 

The order of the lower Court against 
which the mortgagees, are appealing is 
based on a correct understanding of 
this principle but is entirely wrong in the 
list.of fields. covered by it, It is. as- 
sumed that the numbers: of the fields of 
which the. mortgagor i is entitled to be res- 


toted to possession aré those mentioned, 


in the receipt for possession of the village 
given by the mo \rtgagees. The receipt 
contains a;list of the fields that . were 
khudkasht at the. date of the mortgage 
and of those that were recorded as chhote 
jhar Ra jangal. the old numbers of the 
` latter being given. as. well as their present 
numbers: This list has been taken bodily, 
including. the old. numbers, as separate 
fields from: those already mentioned under 
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the new, and even so two, (237 and. 291) 
have been omitted. and: two: more. have; 
been wrongly copied (212 for 215. and 
236 for 234). 

The order.of the lower Court is set aside, . 
The fields. of which. the mortgagor i is en; 
titled to remain in possession.as- an:occti- 
pancy tenantare the fifteen recorded in tlie: 
jamabandi for 1921-1922, as siz, that is 
to say, numbers 13, 26, 179, 188; 190, book 
224,.228, 229, 231, 232, 233, 235, 237» and 
238. The possession will be. adjusted. 
accordingly. The mortgagor. must Te- 
linquish possession. of, any. fields that. he 
is holding outside these fibteen.and must 
be. restored to possession. ofr anys -oft the 
fifteen which he is not. holding. at. presenti 
The appellants did, not pray šor: this. relief; 
in their petition of appeal and’ could: have: 
obtained it by an application to the lower; 
Court, They must, therefore, pay pa 
the resp ondent's costs in the appeal; j 


which. the Pleaders’ fee will be. ens - 
five rupees. 
G. R, D. 


Order: set; as ide. 


BOMBAY HIGH: COURT.. . 
APPEAL FROM APPELLATE DECRER: NO: 522. 
, . OF 1922. 
! March 29, 1923.. 
Present. — Sn Norman Macleod, Em, Chief 
Justice, and. Mr. Justice Crump. 
SHIVRAO RaMRAO—DEFENDANIY No: z. 
— APPELLANT 
versus. 

LAXMIBAI KOM SUBRAO. SANTAPP A. 
N AGARK ÀT LE— PLAINTIFF —: 
RESPONDENT. 

Hindu Law-— Father's debi—Son? spious; duty. , 


There is no pious duty or “obligation: ‘of Hindu 
sons during: the lifetime -of their" fathef to pay 


whatever.debts, the father .mayincur. Theitpidus: . 


duty. or obligation.ari es only, atthe death of: 
theiríather. 


Second appeal against the decision. of. 
thé District Judge, Ka nara, in Appeal 
No. 106 of’ 1921. 

Mr. G. P; Dun ut for the. appellant.. 
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. MOOSEIN V. ASHA BIBI, i 
JUDGMENT.— The plaintiff sued to RANGOON HIGH COURT. 


recover Rs, 201-8-o due to her on three 
simple mortgage-bonds making as parties 
one Ramrao and his three sons and a. thrid 
party who was not connected with the 
family and who wesin possess‘on of a part 
of the land. It was found thet the third 
bond dated 11th. August 1917 passed'by the 
first defendant was not properly attested 
and, therefore, could not be admitted as a 
mortgage: The learned Judge, however, in 
the Tilal- Court held that the personal. debt 
of the father was binding on the sons (de- 
fendants Nos. 2; 4 and 5) and so he made 
defendant No.2 personally liable. In-appeé 1 
the District Judge considered that the 
sons as a pious duty were bound to-pay 
the debt of their father. Both the Courts 
have forgotten. thet the pious obiigetion 
of sons to pay their fathers debt only arises 
at the death of their father. ‘There is no 
pious duty or obligation during the life- 
time of the father to pay whatever debt 
the-father may incur. Defendants Nos. 2 
4, and-5 must be releved from paying 
four candies of rice in satisfaction of the 
interes? due upon the personal debt 1n: 
curred by defendant No: I on rith august 
1917. Although the father and' defendants 
Nos. 4 and: 5 have not appealed; they can 
get the advantage of this decree under 
©. XLI, r. 33. 

With: regard to the mortgages which have 
been proved the District Judge hae directed; 
according to the-terms of the deeds, that 
defendants Nos. r, 2, 4 and 5 should 
pay to tlie plaintiff. x8 candies of clean 
Bentigi fice within six months, It is 
unusual in a: decree ina mortgage sut to 
direct interest should be paid in kind 
instead of in Money. We think that the 
defendants inthis case ought to have 
an opportunity of tendering within six 
months from the time these proceedings 
reach the lower Court, the market price 
of 18 candies of rice 8t the dete of pay- 
ment ortender Tothis extent theappeal 
will be allowed with costs 

S. D. Appeal allow ed in pari. 


First CIVIL APPEAL NO. 143 OF 1921. 
May I4, 1923. 
Presen -—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Heeld. 
H. G, HOOSERN-—APPELLANT 
VEYSUS. 
ASHA BIBI anp ANOTHER—-RESPONDENTS. 

Limitation Act (I X of 1908), s. 14, applicability 
of-——Suit.for partnership accounts—Subsequent suit 
for accounts of different partnership—Time spent. 
in prosecution of previous suit, whether can be ex- 
cluded. 

Section 140f the Limitation Acthas no applic- 
ability where the previoussuit was’ between different 
parties, was based on a different cause of action 
aud did not prove infructuons on the ground of 
defective jurisdiction in the Court or any other 
cause of a like nature. 

Plaintiff, as the administratrix of her husband's 
estate, sued for the dissolution and accounts of a 
pattnership in which her husband was a partner 
and alleged that.as after the death of: her husband: 
her son had been admitted as a partner in the 
partnership. by the defendants, the partnership 
had not been dissolved and she was entitled to 
claim an account up tothe date of the suit; Her 
son was also a plaintiff in the suit as an adminis- 
trator. It. was held that.the partnership had termi- 
nated on the death of the husband and accounts 
were directed to be taken up to that date. The 
claim to an account for a longer period was dis- 
missed. The son died duringthe pendency of the 
suit, and: after his death the plaintif as his 
administratrix brought another suit against 
the defendants for a declaration that after 
her husband’s death her son had become- a 
pattner with.the defendants and was entitled 
to the same share of the business-as his father had, 
She claimed,to exclude the period spent in the 
prosecution of the previous suit from the computa- 
tion of the period: of limitation for the latter 
suit under.section 14 of the Limitation Act: 

Held, that section r4 of the Limitation Act was. 
inapplicable to the case as the parties and causes 
of action in the two suits were different and the 
previous suit had'not proved infructuons om the 
ground of defective jurisdiction in the Court or 
any other cause of a like nature,. 


Appeal against the judgment and decree 
of the- District Court, Amherst, passed 
in: Civil Regular No; 118 of r9r9. 


Mr. Das, for the Appellant. 
Mx. Chart; for the Respondents. 


JUDGMENT.—A partnership existed 
between Hashim Goolam Hossein, Mahomed 
Saley Madaniand:oneH. E. Bham. H.E. 
Bham diedonthez gth March 1913. Letters- 
of Administration: to his estate were takem- 
out by his widow, Asha: Bibi, and:his son, , 
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HOOSEIN V: ASHA BIBI; 
A. B. Bham, and. in C..R: No. IZI of 1914, - 
these.two persons, as admin stratrix ‘and 
administrator to the estate of H. E. Bham, 
sued Hash:m Goolam Hoosein and. Maho: 
med Saley -Madani for dissolution of part- 
nership and for accounts and ‘other ‘reliefs. 
The allegations of. the two plaintifs in 
that” suit. wére-that the. partnership. had 


not been determined by the death. of H.. 


E. Bham, as the other two partners took 
his son, A. B. Bham, into the partneish p-. 
in his father’ S ‘place, writing their, con-, 
sent thereto. on the back oi the deed of 
partnership. The allegationin the plei nt 
was that partnership continued in' spite 
. of the death of H. E. Bham, During 
the course of the proceedings-A. B. Bham 
died, but thesuit was continued, his mother, 
wife and children being brought, on the. 
record as his legal representatives, 
Court, - on appeal, held thet the partner- 
ship terminated on the death of^ B. E. 
Bham, and drected that account should. 
be taken up to.thet date. The claim of, 
the administrators to- an account. for. a. 
` longer period was, therefore, dismissed. 


The present suit is filed by . Asha, Bibi 
as administrattix to-the estate of A. B.. 
Bham, She sets ‘out the same facts and . 
asks for & declaration thet, A. B. Bham 
was entitled to the same share .in the busi- 
„pessas his father hadhad asfrom theggoth. 
March 1913, the date on whch his father. 
. died; up to the 27th March 1916, the date: 
on which A. H. Bham died. The . suit. 
- was  - not instituted | - until. the 
: tath ' December 1919 and 15, therefore, ` 
clearly: barred. by time. ‘For the iespond-: 
ents, however, .it.is urged that the suit” 
falls within the: purview of section 14. 
-. of the Limitation Act, and that limitation 
was suspended. wnile the prev.ous litigation, 
was taking place. We have heard Counsel 
on th:s question of limitation, by arrange- 
ment as, if it.is decided in favour of the 
appellant, it would be ‘unnecessary to con- 
sider the other questions arising in the 


case. : . 


` tz will. be:seen. thàt. in the former -suit 
*Asha Bibi. sued as:administratrix to the 
estate of H. E. Bham.: Inthe present case 
| pheis suingina different .capacity,. namely, 
as administratrix tothe state-of a, BH, 
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Bham, She claimed,- it is, dts thot H. 
E. Bham's shere in the partnership did 
not terminate on his death, and she cliimed 
accounts for a longer period; , but it was 
held that she could only obtain accounts 
up to the date of his death. She now 
sues for accounts of en entrely different 
partnership, commencing from the dete 
of H. E. Bham's death, in which, accord- 
ing to her allegat’ons, A. H. Bham was 
a partner. It:s thus clear that the parties 
to the first suit are not the same part es 
as those jn the second suit, In the. next 
place, the cause of action is different in 
the two suits. Taking the cause of action 
to be ell these fects and circumstances. 
which combine to give rise to the claims. 
the cause of action in the first, ce Se was 
the claim to one estate, end the cause of 
ecton in the second cese wes the cleim 
to another estate. 

- The provisions of section I4 of the Limit 
aol Act cannot, therefore, be ca led 
in aidin this cese. The Court had juris- 
diction to try a'suit properly . framed in 


` respect of the estate of A. H. Bham, and 


the proceedings in the first sut were- not 
infructuous on the ground. of .defective . 
jurisdiction in the Court or any other cause 
of a like nature. It is clear that, unless 
the present suit can be brought. within 
the purview of section 14 of the Limitat'ori 
Act, it must be dismissed as barred by 
limitation.. We are clearly of opinion that 
section 14 does tot apply, and the suit 
is, therefore, barred by time., 

"he .decree of the Court below, will, 
therefore, be reversed.. The appeal will 
be accepted. with costs throughout, | 

LM ae 
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MADRAS HIGH COURT. 
CRIMINAL REVISION LASE Nu, 365 OF 1923. 
CRIMINAL REVISION PETITioN No. 68 or 

l 1923. l 
September 4, 1923. 
Preseni--—Mt, Justice Krishnan. 
. ELLAN AND ANOTHER—-ACCUSED 
YErSUS 


| EMPEROR. . l 

‘Workman's Bréach of Contract Act ( XIII of 

1859), s. 2—Debt bond by father and son— 
Agreement to work for one year—Slavery bond. 

A father and son agreed in payment of a loan 
of Rs. 162, due by them to the complainant, to 
work in the latter's cocoanut tope for a period 
of one year. They were to be paid Rs. 6 per 
month out of which Rs.2 a month was to be taken 
towards this debt, Rs. 4 being paidin cash. This 
working in the tope was to. continue oaly for a 
yeat and there was no obligation under the agree- 
ment to work in the tope thereafter, the accused 
tather and son having agreed to re-pay any money 
that mizht be found due atthe end of the year. 
Tae accused having left work after 6 months, 
on proceedings  b-ing instituted by the com- 
plainant, the Magistrate directed the accused 
to work for the balance of the year agreed to. 
Oareference by tae District Magistrate to the 
High Court thatthe order may beset aside: 

Held, that section 2 of Workmau's Breach of 

Contract Act was inapplicable to the case and 
that the agreement could not be treated as asla- 
very bond and was enforceable. 
_ Case referred for the orders of the High 
Court under section 438 of the Crimizal 
Procelure.Code, by the District Magis- 
trate, North Arcot, in his letter dated 
23rd May 1023. 

Mr. A. S. Siuakaminathan, for the Pub- 
lic Prosecutor, on behalf of the Crown. 


ORDER, —Tnisisa reference by the District 
Ma sistrate of North Arcot recommending 
that the order passed by the Second Class 
Magistrate of Gudiyatham in C. C. No. 230 
of 1923 uuderWorxman's Breach of Contract 


Act should be setaside. The Distr'ctMagis- . 


trate considers that theagreenient which the 
Second Ciass Magistrate has enforced in 
this case is “but a cloak of s'avery.” The 
agreemcnt wasfor a sum of Rs, x60 due 
by the accused, father and son, to the ccm- 
painaut aud they agreed to work. in his 
cocoanut tope for a period of one ycar 
and subsequently to re.pay any money 
that may be found still due by them 
to him at the end of the year, "They. were 
to be'paid Rs. 6 per month.out of which 
Rs. 24 month wéte to be taken towards this 


7 
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RAM CHAND v, JESA RAV. ; 


debt, Rs. 4 being paid to them in cash. 
This working in the tope was to contirue 
foronly a ycar, and there is ro obligation 
under the agreement to work in the tope 


thereafter; and the bond then converted 


itself into a simple money-dekt Lond. I 
am unable to see any thing unfairin this 
arrangement, or anything which would 
amount in the remotest degree to wrat 
may be called slavery. Here are two 

sople who have no credit whatcver 
entrusted with a sum of Rs. Ito ike enly 
arrangement being that they wote io fey 


. off Rs. 2 every month by worlirg in tke 


complainant’s tope fora year; alterwards, 
it was appatently arranged that the ccm- 
p'ainant was to take such steps as he may 
be advised to recover any balance cuc frem 
them, by suitorotherwise. There decs rot 
seem much prospect of the comp'a rant 
getting Lack the talance frcm these two 
people after the year is over. However 
that. may be, the Second Class Macis- 
trate has metely directed the two accuscd 
to work for the period of six menths, the 


. balance of the perio’ of ore v«ar after 


& 


be by a suit. 


deducting the period for which they had 
already worked in the tope. The order 


. does not say that they should werk in ike 


tope any longer than they agrccd 1c; the 
recovery of the balance that ray-be 
found due at the end of the year was to 
1 do not think thisisa case 
for the application of section 2 cf the Act. 
I regret, therefore, that Tamurable to 
accept the recommendation of the District 


Magistrate, The records will Le returned, 


V. N. y. Records returned, 
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LAHORE HIGH COURT. 
- CRIMINAL PETITION NO, 665 OF 1923. 
]une r5, 1923. 
Present:—Mr. Justice Campbell. 
RAM CHAND AND OTHERS—AC- 
CUSED—-PETITIONERS 
D2YSUS 
JESA RAM-——COMPLAINANT-—HR.E- 
SPONDENT. 
Criminal Procedure Code (Act V of 1898), 


` BASIREDDI NAIAPPA; IH Ye. . 


^ INDIAN CASES: 


[10:5 


ss. 250 (3L. 422—Order directing payment of theaceusedshould have notice of theappeal 
compensation — A ppeal— Notice to accused, whether in order that they should have an oppor- 


RECESS ary. 


Although there is no express. provision of law ' 
directing fhat where an appealis preferred under 


section 250 (3) of the Criminal Procedure Code 
against an order directing the' payment of com- 
pensation to the accused, notice should be given 
to-the petsons to whom compensation has been 
awarded before the order is set aside, nevertheless 
on the principle audi alieram partem, the accused 


tunity of supporting the order passed, in 
their favour, The same view was taken 
by the Madras High Court again in Ven- 
katavama Aiyar v.: Krishna, Atyar (2) and 


^ 


expressed moreforcibly. . 


Ieccept the revision, set aside the order 
of the learned- District Megisirate end 


` + 


- should. have notice of the appeal in order that. -direct him to heer the appeal again” after 


they should have an opportunity of supporting _ 


the order made in their favour. 

Emperor v. Palaniappavelan, 29 M. 
Cr. L. J. 459, and Venkatarama Aiyar v. . Krishna 
Aiyar, 27 Ind. Cas. 192; 38 M. 1091; 2 L. W. 
200; 28 M. L. J. 204; (1915) M. W. N. 181; 16 
Cr. L. J: 128; 17 M. L. T. 164, relied om. ` 


. Petition, under section 459, Criminal 
Procedure Code,forrevision of an order of 
the District Magistrate, Muzeffergerh, dated 
the i2th January 1923, reversing that of 
the Magistrate Third Class, Kot Adu, Dis- 
trict Muza fiargerh, dated the 22nd Novem- 
ber 1922. | 
lala Har Gopal, for the Petitioners: 
JUDGMENT.—In' discharging 
accused persons under section 245, 
Code of Criminal Procedure. 2 Magis- 
trate . of the Third class in ihe 
MuzafSargerh District ordered, under sec- 
tion 250, that the complainant should pov 
Rs.'5as compensation to each of thezccused. 
An eppesl wes preferred to the Lisirict 
Magistrate under section 250 (3) end was 
disposed of infevour of theappellint wiih- 
cut no'icetoany oneand the orderíor the 
‘payment of compensation wes set £,side. 


I section 250 (3) be reed wth séction 


422 it will beapparent that the Appellete 
Court, unlessit wes going 1o disniss ihe 
appeal summarily, was bourd toissve notice 
to such officer es the Loccl Government 
might appoint. Thet officer nthe present 
instance was the learned District Magis- 
trate h mself end in these circumstences 
I consider thet it would hive Veen proper 
to. give a no ice to the <cctsed per ons” 
It was ruled in Emperor v Poleniepperelan 


(x) that, although there is no express pro ` 
should n, 


vision direct ng that notce 
such ceses l egiventoihepersonsto whom 


compensation hes been awarded, nevet- ` 
theless, onthe pr.ncirle a ud4 alieram partem |. 


ae (1), 29 M. 187; 3 Cr. I. ]. 459. l 


185; 3. 


ceriain | 


giving "notice to the accused persons Ram 
Chand and others. 
ZK, 
(2) 27 Ind. Cas. 192; 38 M. 1091;2 I. W. 200; 
28 M. L. J. 204; (1915) M. W. N. 181; 16 Cr. L. 
J. 128; 17 M. I. T. 164. , 


Revision accepted., 


MADRAS HGH COURT. 
CRIMINAL ÁPPEAL NO. 188 OF 1923. 
; “August 2, 1923. 
Preseni:.—Mr. Justice Krishnan and Mr. 
justice Wallace. : 
In ye BASTREDDI NAIAPPA— 
ACCUSED No. I-~APPELLANT. 

Criminal Rrocedure Code (Act V of 1898), 
S. 339— Accused vesiling frem pardon before 
giving evidence— Joint trial with other accused, 
legality of. 

It is open to an accused, who has accepted 
pardon in the first instance, to resile from that 
pardon and 'to'say that he does not want the 
pardon and that he is not willing to give evidence, 
but wishes to be tried, so that his character may 
be cleared. 
‘An acceptance of pardon must continue in 
force till the person pardoned actually gives evi- 
dence and then only any question can arise whe- 


ther he has forfeited his pardon by not giving 


true evidence in the case. 

. A pardon, which, though accepted for a time, 
is rejected by the accused himself before it really 
takes effect, cannot be treated as falling under 
section 339, Criminal Procedure Code, and, there- 
fore, there can be no objection to such an accused 
‘being jointly tried along with the other accused 


~ in the case. 


Avunachellam v. Emperor, 31 M.272; 3 M.L. 
T. 407; 8 Cr. L. J. 153, distinguished. 5 

Appeal against an ord: r of the Ccurt-of 
Session of the Anantapur Division, in Case 


` No. 76 of the Calendar for 1922. 
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Mr. V; S. Narastinhacháriar, for thé Ap- 
pellant. 

Mr. J. C. Adam (Public Prosecutor), for 
‘the Crown: 

JUDGMENT.—In this case the. af pel- 
lant, the first accused ih > Session 
Case. No. 76 of 1922, 


victed by the learned Sessions Judge 
of the murder of one Vodde Chiunagadu, 
. a servant in his house on the night of the 
20th of May 1922 and sentenced to trans- 
portation For life, 

There were three accused originally, but 
r accused Nos, 2 and 3 have been acquitted 
by the learned J udde. Before we consider 
: the evidence in the case, it will be conveni- 
: ent-to' dealwitha preliminary point which 
has been raised in the case Fased'üpon what 
is called the tender of a pardon to this 
; accused. 
‘It is contended for the accused by his 
leataed Pleader that the pardon was not 
_ properly fotfeited or cancelled and that 
 itwasanuobstacle in the way of his having 
been tried, as he.has been, along with the 
. Other accused. But, ia the circumstarces 
of the case, we think such a pardon wi'l 
not be-a proper objection to the 
trial. What happened was that this 
acctised promised at first to make a clean 
breastof all the circumstances of the murder 
and, he was tendered a pardon conditioral 
on hisdoing so. Before he wastrcated asan 
„approver and put into the box he madea 
. Statement to the Court that he did not 
. want the pardon and that he wished to be 
tried and that the pardon might, therefore, 
be cancelled. We think it is open to an 
accused, who has accepted pardon in the 
first instance, to resile from that pardon 


and to say that he does not want the par- 


don and that he is not willing to give evi- 
dence but wishes to be tried , so “that is 
character may be cleared, In those cir- 
.cumstances, we cannot treat the pardon 
aS an accepted pardon. The acceptance 
must continue in force til the person par- 
doned . actually gives evidence and it is 
, only then that any question would arise 


* INDIAN CASES, 


before the, 
Sessions Judge of Anantpur, was con- 


^ 
+ i 
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. t 


we cannot treat thisasa vase falling üncer 


'$éction 339, Criminal Procedüre Code, a nd, 


therefore, we think it was not an Objection 
to the trial of thisaccused along with the 
other accused for the offence of murder, 
In the case cited to us .Arunachellam v, 

Emperor (1) xhe.circumstarces were differ- 
ent. There the person to whom the 
pardon was tendered did not refuse to give 
evidence, Hedid go into the witness bex 
and wasgiving evidence, What happer.cd 


` was that he began to say thirgs which were 


not in consonance with what he lcd the 
prosecution to expect he would say and, 
in consequence of that, his parccn was 
cancelled and he was put into the deck 
at once. It was that procedure that this 
Court decided was not a proper precedure; 
because, when “a person has accepted a 


-patdon and is giving evidence, he canrot 


be tried tillitis shown that the eviderce 
which he gave is not a full and true state- 
ment of the facts he knew and the pardon 
forfeited; that should be doneina separate 
proceeding ‘and he should orcirarily te 
tried for the ofence, if the pardon isfcund 
to have been forfeited, in a separate trial. 
That is not the case here, because the ac- 
cused himself, as we have said already, 
rejected the pardon before it took efect. 

[After discussirg evidence in the care the 
Court concluded:—] 

In these circumstances we are vnabe io 
support the Conviction of the accuscd by 
the learned Sessicns Judge. We cet agde 
his conviction and direct Lim to be releas- 
ed. n 
Conviction sel aside. 
S. D. 


(1) 31 M. 2:2; 3M. TT 407; 8 Cr, Li J. 155; 


.as to. whether.he hasforefeited the pardon ' ' 


^ by his not giving true. evidence in the case.. ; 


. But asin this case the pardon, though as- 
. cepted fora time, was dh by the ac 
cused’ -himself before it really took effect, 
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MADRAS HIGH COURT. : 

CRIMINAL REV.SION CASE No. €6 OF 1923. 

| (CRIMINAL, REVISION PETITION NO. 56 
OF 1923.) 
August 2,1923. 
Presznt — Mr. Justice Ramesam and Mr. 
Justice Wallace, 

In re THAIKKOTTATHIL: KUNHAEEN 
AND OTHERS--ACCUSED NOS. 4 to 9, 
1I, I2, I4 to 16, 19 TO2T AND 
23 TO 27— PETITIONERS, 

Criminal. Procedure Code. (Act V of 1898), 
s. 223—Penal Code (Act XL V of 1860), s. 149— 
Charge of offence read with section 149—Section, 
whether ought to be named” in charge—Prejudice 
to accused. 

action 149 of the Penal. Code is not a section 
which in. itself-creates an offence and a Courttry- 
ing an accused ' person for an offence which is 
an offence constructively by force of section 
149, ought, under section: 223 of the: Criminal 
Procedure Code, to state that fact and name that 
section in the charge. Failure to do so renders 
the charge defective and erroneous, and a convic- 
tion for such an offence will not be sustained 
where section 149 was not mentioned in the 
charge. 

Where an accused person is charged with an 
offencé by virtue of section 149 of the Penal Code, 
it-is essential that he should have notice -that 
the charge: against him is not that he has him- 
self physically taken part in the offence, but ttiat 
he was a member of an, unlawful ; : assembly, 
which, ` in the prosecution of its common object, 
committed that offence, or: ‘that, being a member 
of such an assembly, he: knew that such--offence 
"was likely to be committed. byit in the prosecu- 
tion ofits common object....Itis, therefore, neces- 
' sary that in such a case séction.. 149 should be 
expressly “mentionediin the charge. 

In such a tase as the above, the’ inclusion of 
section 149 of the. Penal Code in- the .charge 
also insures that the Court has given and 
will give its.mind to the qustion of the guilt 
of the accused from the point of view of “that 
section. 


Petition,- undet sections. 435-and 439 of 
the Code of Criminal Procedure ' 1898 ani 
under section 107 of the Government of 
India Act, praying the High: Court to 
revise tke judgment of the Court of the 
Special Tribunal Malabar, Calicut, in Case 
No. gr cf 1921. 


Mr. P. Govinda Menon, for the Peti- 
tioners. : l 
Tae Public Prosecutor, for the Crown. 


l ORDER. 

Ramesam, J.—TLle petitioners in this 
case (Accused Nos. 4 to 9, II, 12, I4 35, 16, 
rg to 21, 23 to 27) were convicted along with 
others, under section I43, Indian Penal 
Code, and section 226 of the Railways Act, 


INDIAN. 


-accnsed) 


Ap: eal No. 191 of 1922 [Aydroos v 


“Code. 
: it is analogous to section I1i4. But, 


“under 


‘CASES. “Tugas 


m 
* 
e^ 


The ng of the conviction under 


- section 143, Indian Penal Code, bas not’ 


been qvestioned before ‘us. As io tke 
other it was contended  before'us' that 
the conviction is erroneous as no specific 
‘acts on the part of :the accused in respect 
of the Railway line have been proved. 
The prosecution evidence merely amounts 
to this, viz., that the accused were. mem- 


‘bers: of a. large: moh of abo: t 530 Moplehs 


some of whom (not: identified iwith the 
removed rails from. the linc, 
damaged the prints and signals: ind: cut 


"the wires of tl e b ock system. 2- 


Tne ‘learned Public Prosecutot contends 
that the conviction is right, if considered 
as one under section 126 of the -Rail- 
ways Act read along with section 149, 
indian Penal Code. Assv ming this. con- 
tention may be ultimately tpreld though 
itis oppesed to the decliun in oe 

m- 
peror (1)) there is tle furti er d fleulty in 
this case that tke accused were not charged 
under section 126 (Railways art) and 149, 
Indian Penal Code. No reference is made to 
section 149, at any stage of the proceedings 
in tne Court below. The learned Public 


‘Prosecutor contends that it is unnecessary 


to -mention it, that it does not create 
a new offence, Íhat.the application ‘of 
fre section is analogous to the app ication 
of sections 34 and 35 and I14 of the 
It may betkat, to a certain extent, 
‘Ou 
it may be that the 


the otter hand, 


. omission to refer tu tle section in the 


charge is a serious defect and con*icer- 
ably prejuci cs tle accused. In Refer- 
red Trial: No. 85 of 1922 Oidfidld -and 
Devadoss, JJ., he'd ‘that tle conviction 
scetion . 302 was bad wien it 
would be susta^ned. only under sections 
149 and 30:, section 149 net being men-. 
tioned in the charge. I arree with this 
“deci ion. In Criminal "Revision ‘Case 
No. 652 of 1921 His Lordship tle Clief 
Justice, dealing with the converse con- 
tention tiat. the orly charge was under 
sections: 149, 353 and 341 anc that there 
was nu charge under Sections 353 and 
341 seperately, say: “It is intenaed to 
charge these persons and does carge 
— (1) 72 Ind, Cas. 360; (1922) M. W. N. 800; 154 


Wi 21; (1923) A. I. R^(M 187; 24 Cre T. Ja 360. 
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them both. with the offenceunder section 
749 and also separately with tre offences; 
under sections 353 and 34r." Thislangu- 
age suggests. thut the. offence under: 
section 149 may be regarded asa separate 
offence. However this may be, I do not 
think it is necessary to lay down a 
different rule from that laid down , in 
Referred Trial No. 85 of 1922. Thecon- 
tention of the learned Public Prosecutor. 
must, therefore, be disallowed. I agree 
with. my learned brother. in thinking that. 
this is nota matter in which it is neces- 
sary to. order a re-trial having regard: to 
the time that has.elapsed. 

The result is, the 


revision - petition: 


must be allowed. so. far' as-the conviction : 


under section 126 is concerned and the: 
<“ rest of itisdism‘ssed. The accused will. 
undergo only the sentence of six months" 
imprisonment with: reference to tFe com 
viction under section 143, Indian Penal 
Code, 

Wallace, J.—' The petitioners in this -case. 
have been 
offence under section 126, Indian Ra'lways 
Act, the: conviction- being. by force: of 
section 149, Indian Penal Code. A techni- 
Cal: p'ea is raised on their behalf that. 
Since the charge found against them iade: 
no Mention of section 149, Indian Penal 
Code, the conviction by force of that 
section, is illegal, and the point for dec:- 
Sion is whetaer, Wien an accused person 
is convicted of an offence constructively 
by force of -section 149, Indian Penal Coce,. 
it is necessary that the charge snould 
have set out that section, 

It 
a section which creates- in itself an offence. 
The offence comiunittel was one under 
section 126, Indian Railways Act, and 
that offence was set out in the charge. 
Hence section 221, Criminji( Procedi.re 
Code, bis been complied with. Butappeal 
is mide, I presume, to section 223 and I 
am of opinion that that must prevail. 
I think it was essential that the peti- 
tioners should have had, notice that the 
charge under section 126, Indian Railways 
Act, was a charge not that they had: 
themselves physically taken pirt in that: 
offence, but that they were members of 
an un'awiul assem ly, which, in prosecu- 
tion- of its common object, committed- 


d Lj 


" INDIAN CASES; - 


convicted ier: alia. of an’ 


is obvious. that section 149. is not, 


charge, as it stands, 


3 643 
that’ offence, or that they, being meme 
bers of that assembly, kn w that such 
offence was likely to be committed ! y it 
in prosecution of' its common object. 
This was, in my opinion, essential in 
order to give petitioners sufficient notice 
of the matter. with which they were 
charged. Otterwise the petitioners would 
not definitely know which of three charges 
1, € the charge of the substantive offence, 
and the twoalternative charges by force of 
section 149, they were being called upon 
to meet. 

‘The inclusion cf section 149 in the 
charge also ensures that the Court has 
given and. wil give its mind to: the 
question of the guilt of the accused 
from the point of view of tiat section. 
The judgment in this case shows no 
indication that that was done. 

1 hold, therefore, that secton 223, 
Criminal Procedure Code, was not followed 
and that the charge thus was efective 
and erroneous. The nest question will 
be whether the petitioners were in fact 
misled by such defect or error, so that 
it'has occasioned a failure of jrstice 
(séction 223). 1 think tlere can be no 
doubt that it has prejudiced the peti- 
tioners defen:e. It may well be that tle 
effect of secton I49 may be difrent 
oa diferent members of the ame unlas- 
h1 assembly [See Jahiruddin v. Queen- 
Empress (2)]. So fat from conti'ering 
this aspect of the case, the lower Cort 
has not even recorded a finding es to 
what the common object of the unlawful 
assembly, while the appellants were mem- 
bers of it, was or whether petitioners 
knew that an offence tinder section 126, 
Indian Railways. Act, was Ukely to be 
committed by it ip prosccuticn of its 
commun object. In adcitcn to this, the 
misit well fave 
led the petitioners to hell'eve,.as tkey 
piead, that’ they were called tpon to 
answer -a charge of having themselves 
physically taken part in the cestructicn 
cf the Railucy,to support whic: there 
was no evidence on the prosecution side. 
“I would, therefore, egrce wit! the crder 
proposed by Ramesan, J. Considering the 
time that has dapted since the iflerce T 
agree that this is nota ‘case fur crdcring 
c, (2) 22 C: 306; 17 Ind. Dec. (N. $)) 205. 
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a re-trial for the offence under section 126; 


Iudian Railways Act, by. force of section - 


149, Indian Penal Code. . 


I would add that, to comply strictly 


with thelaw, a Court trying an accused 
person for an offence wbich is an offence 


by. force of ,section. 149, Indian Penal . not section 25. 


The facts of the: case; as admitted by - 
accused, are that accused. conveyed paddy - 
-from Taungminbyaung, 4 point outsice ' 
the ferry limits, to Kamyawgin,' a point: 


Code, ought to state that fact and name... 


4 


that sectionin the charge. |. "T T 
VON VEU n . , Sentence reduced, - 
Zz. É. z : i 


'. e 
kh asta NER, 


RANGOON HIGH COURT. 
CRIMINAL, REVISION No..222-B OF 1923. - 
“May 10, 1923. i 
Present :—Mr. Justice Duckworth. - 
MAUNG THA GYAW—PeEtrrioner : 
versus, 
. EMPEROR—Opposité PARTY. 


Burma Ferries Act (II of 1898), ss.15,25, 
27, construction 


miles— Offence: | 


Section 15 of the Burma Ferries Act means ` 


that no one’ can carry goods for hire. between 
points within the ferry limits nor can he do so 


between Pru within two miles from the ferry ` 


limits. therefore, either the point of departure 
ot of arrivalis outside two miles from the limits 
of a ferry, there can be no offence under section 
25 or 27 of the Act. In other words, to consti- 
tute an offence under these sections, both the 
points must be within the two 'miles “limit, 
[p. 647, col. x .] ; 

Reference made by the Sessions Judge, 
Tavoy and Mergui in his Criminal Revision 
No. 87 


been convicted in Criminal Regular Trial 
No.,6 of 1923 by the Second Class Townsl ip 


Magistrate: of Launglon Maurg Pe under: 


section 25, Ferties Act, of having conveyed 
paddy for hire within probibited limits, 
2.é,, within tke limits of Minyat Ferry, with- 
out the sanction of the Supérintencent 
or the permission of the lessee. of the 
ferry, and sentenced to pay a fine of 
Rs. 5 of in default to undergo Io days’ 
simple imprisonment, and under section 31 
Court Fees Act, to pay Rs. 1-8 costs. The 
whole, of ihe fine was 
paid to the complainant as compensation. 


INDIAN CASES; 


. Of—Goods carried from point ' 
more than two miles from ferry to point, within twa ` 


of 1923 on the 26th March 1923.. 
REFERENCE.—Maung Tha Gyaw tas. 


ordered to be. 


[1923. 


- 


.. The fine was paid and the accused did: 
not. appeal, although the sentence: was ' 


appealable, The time period’ for appeal 


. kas expired. The offence commrtted, if 
eny, appears to lave ‘heen ' punishable ` 


under Section 27 of the Ferries “Act end 


. 


within tke ferry: limits. 
not guilty. — 
In my opinion the accused was wrong- 


accused: pleaded’ 


fully convicted. The meaning of sceticn - 


27, Jrerries ‘Act, is somewhat obscure, but 
tte section contains’ the words, 
travention of the provisions bercinbefore 
contained," The -provisions cf the Act 
which 

accused, 
provisions. -of 


Section 15 of-the -Act. 


if any, must have been the ` 


ít In ‘cote "€ 


had:been contravened by tke ` 


4 


Therefore, unless Tatngminbyaune , was ~ 


... within two miles of the Miayat Ferry limits, 


accused committed no offerce. The brrden 
of proving : that "Taungminbyaufng ' was 
within two miles from ferry limits lay 
on the complainant, but : the. Court 
might have taken judicial notice of the 
fact. - i $ 

From the judgment it appears- that. 
Taungminbyaung is not within two miles of 
the ferry limits. I,- thercfore, submit 
the. proceeding to the High Court of 
Judicature under secion: 438, Criminal 


Procedure Code; with tke recommenda- © 


tion that the convicticn and sentence te 
set aside and the ‘fine and costs Rs. 1-8 
be refunded fo the accused. 

ORDER.—Tke decision of this refe: ence 
aud the reference made by tke learned 
Sessions Judge in Criminal Revision. 


No. 223-B cf 1923 of. this Court, - rests: 


upon the interpretation of section r5 of 


. the Burma Ferries. Áct as‘amended by 
relevant ` 


Burma Act. II of 1916, The 
porticn of that section for: purposes of 
these references read as follows :— 

‘No person shall convey for bire any 
goods, between pints within, or within two 
miles from ihe limits, of a public. ferry.” 
The Magistrate appears to -Lave thc ught 
that the wordsin italicised meant: that ro 
one shall-carry. goods for Lite between 
points-:within- the limits of the - ferry, 


! 


4 


* 
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nor could he .carry goods for .hire 
within two miles from the limits of the 
said ferry, .— 

The learned Sessions Judge, on the 
other hand, seems to have thought that 
they meant that no one could carry 


goods for hire between points within : 


the ferry limits, nor could he do so be-. 
tween points. within two miles from the . 
ferry limits, : 








eg. two miles. C Ferry limits. A 
| s -7 Bank. 
River : < | - River ` 








ty ` 
t 


C.D, an offence under section 27. l 
A B. 0 "5 3) à $s -25 


If, thefefore, one ofthe two points, either 5 


of:. departure or arrival, is:outside two 
miles from the limits of a ferry, there 


can, according to the learned Sessions ^ 


Judge, be no offence under sections 25 
0r:27.. In other words, both these points 
must be within the two miles limit. 
According to the Magistrate. it would : 
appear that if .one point. is within two ` 
miles from the ferry limits, 
offence is committed. One can read the 
amended section in either wey, and each. 
view seems.to lead to what eppieches: 
an absurdity. - 


Takinz the Sessions Judge's view:— 


two miles, Perry limit. two miles, A . _ 
i Bank 


Rivet 


Bank _ 





A man could start at A, and ply to B 
and yet be immune. Taking the other 
view, t.é@., that no one shall carry goods 
for hire within two miles from the limits of 
a ferry, then what about a man who plies 
a sampan for hire through the two miles 
and feriy limits? After full consideration 
I aminclined to think that the view teken 
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by the learned Sessions Judge was correct 


in éach of these references. 


It would be somewhat absurd if a man 


. could not carry goods from a village five 
_ miles away.from the ferry and land them 


r$ miles from the limits of that ferry. 

"Phe accused Tha Gyaw was not, there- 
fore, guilty. of an offence in this case, as 
one of the points (that from which he 
started) was over two milesfrom the Minyat 
Parry limits, The conviction should, more- 
over, have been under section 27 and rot 
section 25 of the Act, 

1 set aside the conviction and order the 
- fide and costs which were paid to be 
refunded to. Tha Gyaw. 


Z. 
Conviction set aside. 


- 


MADRAS HIGH COURT. 

CRIMINAL ‘MISCELLANEOUS PETITION 

‘NO, I05 OF 1923. - | to. 

August 7, 1923. E 

Present D—Mr. Jest ce-Krishnanand . 3 
Mr. Justice Wallace. : 
` PALLIKUDUTHAN alias SAMUDI 

50: GOUNDAN—PETITIONER 

"versus 
| BUDDÜ GOUNDAN--sT ‘CouNTER- 
. PETI TIONER—R ESPONDENT., 

Criminal Procedure Code (Act V of 1898), s 
195 (a)—Penal Code (Act XL V of 1860), ss. 182, 
193— Village Magistrate as public servant, whether 
subordinate to — Sub:Magistvaie — Offence of 
false information to- Village Magistvate—Grant 

of -sanction by Sub-Magistrate—Revocation ty 
District Magisirate— Application to High. Court 
— Revision. 

A Village Magistrate is not a “Public Servant” 
subordinate to a Sub-Magistrate within the mcan- 
ing of section 195, clause (a) of the Criminal Pro- 
cedure Code, and thé latteris, therefore, not compe- 
tent to grant sanction for prosecution in respect 
of an alleged offence under section 182 of the 
Penal Code for giving false aa lk to the 
Village Magistrate,” T x 


4 
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Venkatasami v. Narasimayya,. 4 M. L. T, 
214; 18 M. L. J. 584; 8 Cr. L. J. 400, followed.” 

Queen v. Naraina, 4 M. 241; 1 
117; 2 Weir 456; 1 Ind. Dec. (N; 8.) 1004, not follow- 
ed.: 


Where a sanction for prosecution: for an offence 
under section 193 of the 
granted by a Sub-Magistrate but is revoked by. 
the District Magistrate, a further application 
forsanction should be made to the Sessions 


Judge and not to .the High Court direct. 


Where no such application is made to the 
Sessions Judge, the High Court would decline 
to iuter. 


Petition praying that, in the circum- 
stances stated therein, the High Court 
will be pleased’ to set aside the order, 
dated the 30th September 1922, of the 
Court of the District Magistrate, Salem, 
in Criminal Miscellaneous Case No. 64 
of 3922, tevok'n2 the sanction granted 
py tau Stationary Second Class Magistrate 


of Horur, in Miscellaneous Case No, 5 
of 1922 for the prosecutiog of tke 
respondent. 


Mr. K, V. Sesha Atyangar, for the Peti- 
tioner. 

Mr. T. M. Krishnaswamy Atyar, fer the 
Respondent. 

ORDER.—This is an application to this 
Court for the grait of sanction to pro- 
secute thecounter-petit‘oner under sections 
182 and 193, Indian Penal Code. Origin- 
ally, the app'icition was mide to the Sub- 
Moeistrate under sections 193 and, ZII, 
Indian Penal Code, but the  S3b-Magis. 
trate, finding that no charge was made 
dÉainst the counter-petitioner. by the 
petitioner, converted the, application into 
o .e under section 182, Indian Penal Code 
and proceeded- to grant sanction un lur that 
se:tion’ and se.tion 193 for giving false 
evidence: before him. On appeal to’ the 
District Magistrate, the ordir granting 
sanction unaer both tke sections of tke 
Indian Penal Code was revoked. ‘I'he 
petitioner comès here and c'eiu that we 
should give that sanction now, 

Takine sectiog 182, it is quite cleer 
that the- Sub-Magistrate had no authority 


whetever to grant any sanction in this | 


matter becatse ke was not the public 
setvant to whom the infor mation con- 
cerned was given. It was given to the 
Village Magistrate. It is conteaded before 
us tast the - Sub-Magistrate should be 
aken as 2 superior authority ..to the 
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Village m under section 195, 
Criminal Procedure. Code, and tl e ruling 
in Queen vy. Naraina (x) is relied on 
for the purpose; but-we are unable to 
concur with that ruling. It was not 
followed by this Court in the case in 
Venkatasamt-v, Narasimayya (2). The 
learned Pieader for the petitioner was 
not able to explain how the Village 
Magistrate could be taken to be stbject 
to the a authority of tke Sub-Magistrate as 
a public serva nt. 

It was a'so argued that we cannot 
go into the question ourselves’ because 
the District Magistrate who revoked the- 
sanction did so in-his cipacitv as the 
executive head of the "District and 
that. he is not subject in his 
capacity as such public servant to our 
control. But itis uniüecessary to decide 
this point, for weth' nk that no ranction 


could properly have been given by tbe 


Sub-Magistiate and the revocation of that 
sanction under section 182, Indian Penal 
Code. is, ther fore, right. The app'ication, 
So far as it refers to section 193, should 
have: been made to the Sessiors Judge. 
ard not to us because thet sarcticn 
was granted by the Sub-Magistrate asa 
Court, and the appeal lay, under section 
193, to the District Magistrate and frcm 
his order tke arplication should have 
been made to the Sessions Judge. . Such 
an application rot havirg been mace, 
we decline to interfcre in the matter. 
If so advised, tke petitioner may make 
his applicaticn io the Scssions Judge. 

The petitonis, therefore, dismissed, 


v. N. v. Petition dismissed, 


(1) 4 M. 241; 1 Weir 117; 2 Weit 456; 1 
Ind. Dec. (x: 2 1004 

(2) 4M. L.T er, IoT siet Cr. TI. 
J. 400. 
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-a RANGOON HIGH COURT. 
CRIMINAL REVISION No. 118-B oF 
1923. 
= - April 12, 1923. 
Present;—Mr. Justice May Oung. 
MAUNG: PO HMVIN AND' aNOTHER— 
PETITIONERS i 
Versus 
J. B. BHATTACHARJEE AND. 
-EMPEROR— RESPONDENTS, 
Criminal Procedure Code {Act V of 
S. 540— Additional evidence—Court, power of. 


‘The first part of section 540 of the Criminal 
Procedure Code is an enabling provision whereby 
a Court, in the exercise of its discreticn, is em- 
powered, at any time before it actually pronounces 
judgnient, to take further evidence, either for 


the prosecution or for the defence, and for the: 


purpose it may  adjourn the hearing of a case 
im order -to‘procure the attendance of the proper 
persons. In many instances it happens that 
new light is thrown on the case by a witness for 
the defence and it then becomes desirable, some- 
times in the interest of the accused himself, that 
fresh evidence should be called for. "Where this 
fresh evidence is likely to prove prejudicial to 
the accused, the Court should proceed with the 
utmost circumspection. It should not exercise 
its power. under the section merely because the 
prosecution desires it to do so. The second 
part of the section, on the other hand, 
is imperative. If the, new evidence appears 
to'the Court essential to the just decision of the 
case, and this must depend entirely on the par- 
ticular circumstances of each case, the Court 
has no choice butis bound to take the evidence. 
[p. 650, Cols. 1 & 2.) 2 

Criminal revision reviewing an Order of 
the District Migistrate, Rangoon, passed 
in Criminal Regular Trial No. 155 of 
1922. 

Mr. Leach, for the Petitioners. 

The, Guvernment Advocate, 
Crown. 

ORDER.—This is an application to 
revise the order of the District Magistiate, 
Rangoon, holding that, in the circumstances 
of the case b.fore him, it was proper to 
use section 540, Coce of Ciiminal Proce- 
dure, to allow rebutting evidence to be put 
in to prove tke alleged falsity of the 
defence. l | 

The first applicant was charged with at- 
tempting to cheat certain Fire Ins rance 
Companies -by alleging that 75,040 baskets 
of paddy  be'onging to him hod been 
burnt in a mill fire, knowing that he tad 
not: that:quantity. stored in the mil, The 


for the 
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second applicant, who was tke owner of the. 
mill, was cuarged with abetmenc. 
Thoieafter, from the 23rd Novemb 
1922 to the 25th January 1923, there 
were no: less than twelve sittings of the 
Court at which evidence for the defence 
was r corded, Tae trial was then adjourn- 
ed til the 29th January for the examina- 


tion of one more delence witness: at the 


Same tim:, it was arranged, in order to 
suit Counsel, that the defence Advocate 
would ‘address the-Court on tke 3rst 
January, and that the Government-Advo- 
cate would reply on the roth Febivary, 
On 23th  Jauuaty, however, the last 
witness for the defence was waived and 
the follow'ng diary entty was recorded :— 

*" Ow ng to the proposal that the Court 
Shou'd call further witLesses in vi.w. of 
the fact alleged that the prosecutiop have 
ascerteined that there are several false 
entries in the ajc entries the. qt estion of 
whetner the witnesses can be celi.d by 
Cort isto be argued on 1 fz " 

I, his order, jassed after hearing 
arg mérts, tle le rned M gistrate says: 
-—' Alter the defence evidence was closed 
in the case it was represented by the . 
Govetnment-Advocate that; on enquiry 
being made as to the defence put for~. 
ward, febutting e idence as to tre 
accounts produced by tne defence and 
the oral evidence in support of them is 
available to prove. certain entres are 
false; that paddy is alleged to be bougi.t 
from persons not called by the defence 
who will deny selling it as alleged by the 
defen:e ; thatsoMeof persons from (whom) 
paddy was alleged to be bought ds not 
exist in the villages named, and asks that 
the Court will call these witnesses under 
section 540, Crim nal Procedure Code.” 

It may be gathered trom this that the 
accused endeavoured to prove that, as a 
matter of fact, there were 75,040 baskets 
stored at the mill when the fire broke out: 
that they or their aitnesses produced cer- 
tein accounts showing purchases of paddy, 
and that some of the def eace witnesses gave 
evidence in support of sundry cntries in 
those accounts, 

Learned Counsel for tke Crown contends 
that the details of this defence could not 
possibly have been antic’pated by the 
prosecution before-theit case: was closed, 
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mote particularly because - such  Cetails 
were not indicated in the cross-exami- 
nation of the witnesses for the  pro- 
secution, that he was, therefore, . taken 
by. surprise, and that it was mot until 
enquiries had been instituted in the 
villages named by tke defence witnesses 
that tbe persou or persons instructing 


him could given him the necessary in- 


formation. Mr. Leach for the applicant 
urges that there was ample time for the 
prosecution to bring forward these sugges- 
tions after the examination of a good 
many defence witnesses in November and 
December. It must be borne in mind in 
this connection that the prosecution was 
instituted at the instance of an Inspector 
of the Criminal Investigation Depart- 
ment who, presumably, would have to 
visit the place indicated, collect his 1n- 
formation and Make arrangements for 
the statements of witnesses to be re- 
corded. In the circumstances, it cannot 
be said that there was undue delay on 
the part of the prosecution in placing 
the result of those enquiries before the 
urt, 
wm 540 provides that "any Court 
may, at any stage of an inquiry, trial 
or other proceeding under this . Code, 
summon any person as a witness, 01 ex- 
‘amine any person in attendance, though 
not summoned as a witness, OT re-call and 
re-examine any person already examined, 
and the Court shall summon and ex- 
amine ot re-call and Te-examine any such 
person if his evidence appears to it 


essential to the just decision of the. 


ase. 
E first part of this section 


enabling provision whereby a Court, in 
the exercise of its discretion, is em- 
powered, at any time before it ectually 
p-onou nces judgment, to take further 
evidence, either for the prosecution or 
for the defence, and for that purpose it 

urn 
rut Ps "procure the attendance of the 
proper persons. In many instances it 
happens that new light is thrown on the 
case by a witness for the | 
it then becomes desirable, sometimes in 
the interest of the accused himself, that 
fresh evidence should be called for. 


Where: this, fresh evidence is likely to 
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prove prejudicial to the accused, the 
Court should proceed with the utmost 
circumspection. It should not exercise 
its power under the Section merely  be- 
eause the prosecution desires it to 
do so, . 

The second part of tke section, on the 
other hand, is imperative, If the new 
evidence appears to the Court essential 
to the just decision of the case, and this 
must depend entirely on the particular 
circumstances of each case, the Court has 
no choice butis bound 10 take the evi- 
dence. This, I understand, is what has, 
in the opinion of the District Magistrate, 
taken place in the case before me, though, 
so far as appears from his order, it 
would seem that the arguments of Counsel : 
and the decision thereon proceeded solely - 
on the question of the Court's discre. . 
tionary powers. 

I must hold, therefore, that the order 
admitting the rebutting evidence was 
correct, The accused should be allowed 
to cross-examine the new witnesses ard 
should themselves be re-examined so as 
to enable them to explain away any - 
circumstances appearing against them; 
they will also be permitted to cite further 
witnesses on their behalf to meet the : 
fresh evidence, if they so desire. 

Z. E. 

Application dismissed. — 


ALLAHABAD HIGH COUR’. 
CRIMINAL REFERENCE NO. 289 OF 1022. 
July 5, 1922. 
Present -—Mr. Justice Stuart, 
J. OVID—PETITIONER 
versus | 
“"Seih CHANDA BHAN— 
OPPOSITE PARTY. 
Jurisdiction of Criminal Courise Joint occu- 
pants of house— Loch put on by one-—Magistrate’s 
order to break open door, legality of— Revision. 

On the application of one of the tenants of a 
house that another tenant had locked up the 
whole house with the applicant’s goods in it, 
a Magistrate directed .the Police to break open 


i 
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the’ House-and make a list of its contents. 
Police: did this and put.the goods in the hands 
of a custodian. The other tenant then appeared | 
arid applied to the Magistrate for possession 
of the house and his goods. The Magistrate 
declined to take any further action and referred 
him to the Civil Court. He moved the ‘High 
Court in revision: ^ 

Held, (x) that the Magistrate. had no juris- 
diction to direct the lock to be broken ana the 
property to be handed uverto a custodian; 

(2) that the High Court „had no jurisdiction 
to d in the matter; 

(3) that the remedy of the petitioner was 
by a suitin a Civil Court. 

Criminal reference made by the Sessions 
Judge, Cawapore, dated the . 31st May 
En ; 

. G.. Agarwalla, for -the Opposite 
Pat tty. 

REFERRING ORDER —Chandrabhan, 
on 22nd March 1922, presented a peti- 
tion to the Joint Magistrate af ` Lalit- 
pur to the effect that one John Ovid 
was tenant, in the upper storey of a 
house and had departed after :locking. - 
up the whole ‘house ` with petitioner's 
property in. it. 
to.catise the Police to break open the 
bouse' and deliver him. his goods. The 


Joint Magistr.te directed the Police to - 


comply with the petition for ` breaking 
open the house and. make a list of tke 


contents. The Police did this and put - 


the goods into the hands of a custodians- 
Then -Ovid applied t0 the Magistrate for’: 
óssession of the house and- “his goods. 


ae’ Magistrate, in view of his former * 


order, declined to take ‘any further" 
action and” referred Ovid to the Civil . 
Court. Then Ovid applies in revision. 


làm "Surprised to find that the Govern- . 


ment Pleader. has been istructed to- 
oppose “this application. His ground is 
that the order ‘is af an exéeutive or 
administrative . character and’ so not 
subject to revision. Now, an crder of 
this kind is not and could not be ex- 
ectitive or ‘administrative. The record ^ 
purports to be the record of’ a Court, 
according to the indexskeet. Unfortu- 
5 nately, I cannot ‘refer to the Magistrate 
or 
in this district; T simply refer ihe case 
to the Hon'ble' Higk Court for orders. 
JUDGMENT.—The ` Magistrate “had 
certainly " nó ` jurisdiction to” direct ` 
thé'-lock" td’ be " broken atid “the 


The’. 


He asked the Magistrate ~ 


" for carriage. 


an explanation as J he is no longer ` 
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property to be ‘handed over- to the: 


third party: as custodian, 


Sessions Judge or the High Court has 


any’ jurisdiction, either, to interfere in : 


remedy - of Ovid is 
Court, I` 


the matter. The - 
clearly by a suit iu the Civil 


but, at. the - 
"same time, I fail to see that either the 


do rot consider it necesssary to make : 


any remarks as to what the nature of 


this suit should be or who should be.. 


the defendant, but it is clear tomy 
mind'that any order 1: might pass im: 


“the Matter will be absolutely .without. . 
jurisdiction. I, therefore, direct the papers : 


to ‘be retur ned. 
Interference declined, 


Z., X. 


' CALCUTTA HIGH COURT. 
CRIMINAL, REVISION CASE No. 398 ox 
1922. 

July 11, 1922. 
Fresent:—Mr, Justice Walmsley - 
and Mr. Justice Suhrawardy. 
Sheik BABUJAN—PETITIONER 
``. yersus 
EMPEROR —OPPOSITEĘ PARTY, 


Penal Code (Act XL V of 1860), s. 71—Separate 
each . 


- offences— Abetment, conviction for, of 
offence separately, legality of. 

Two carters were entrusted with certain goods 
While on the journey they drove 
the carts to a godown for the purpose of having 
some of the goods extracted where the petitioner 
was directing operations; Separate cases were 
instituted against each of the carters, and in 
each case petitioner was joined as an accessory 
and was convicted and sentenced in each case 
separately : 


Held, -that petitioner having abetted the 


offence, 'of each carter separately, his conviction ' 


and sentence in respect of each offence sepa- 


‘rately was not illegal. [p. 652, col. 1.] 
Mukherjee and . 


Babu Manmatha Nath 
Dharma Das Banerjee, for. the ‘Petitioner. 
he Advecate-General and Mr. Hemendra 
Nath Mitter, for the Crown. 
- JUDGMENT. | 
Walmsley, J.— The facts giving rise dn 
this Rule: are as fojlows:—-One evening 


-last “August 4-consignmient- ofi} seed was.. 


- 
kd 
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loaded into - nine buff;lo certs at Sealdah.. 


Two of: the carts; one driven by Ram 
Khelawan and the other: by Purusottem, 
left the road leading to: their destivaticn 
and procéeded toa godown, for the purpose 
of having some of the. contents abstract- 
ed. The petiticner is found' to have been 
directing operations.at this godown. Se- 
parate. cases were instituted against Ram 


Khelawan and Purusottam, and in each 


ease Babujen: was joined as an accessory. 
Both cases. ended in conviction, and 
Babujan: has been sentenced in each case 
to one year's rigorous imprisonment and 
those sentences must under the law run 
consecutively. 

The Rule was granted on the ground 
that “the basis cf the prosecution case 
being one ect of abetment in respect of 
criminal breach of. trust for the whole 
quantity ot ‘goods there was one offence, 
and the double conviction is bad in 
law.” The lecrned Vakil for the peti- 


tionet urges that the two carters might. 


have been tried togetLer, and that Babu- 
jan might have been tried with. them, 
and in tLat event if is suggested ibat his 
punishment might have been less. Fur- 
ther,. he says that the findings of fact 
amount to only one act of abetment, 
although it embraced two separ: te per- 
sons. 

It is not necessary to go so far as to 
say that Ram. Khelawan and Purusottam 
could not.be tried at one tiial. It is 


enough to cay that the Magistrate was 


well advised to try them separately, and 
thé petitioner is not entitled to make 
ita grieva:.ce that he did so. 

As to the second argument, the facts 
fond amount to this that Babujan was 
abetting. an offence by each carter, The 
carters were each committing in offence 
in regard to the goods on their respective 
carts, and there is no evidence that tLey 
were acting in conmtert, however probs- 
ple it may be. But whether they were 
acting in concert or not, it is clear that 
Babujan was acting in concert with each 
of them, and, therefore, T think the Courts 


below were right in finding that he abetted - 


the ofience of each carter separately, 
Last.y, looking at the matter from 
the .point of view of punishment only, I 


think: one conviction- and one sentence. 
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in a jeint trial would not have resulted. 
in: less’ than what has- actuaily been 
awarded: | < 

Tue Rules discharged. 

Suhrawardy, J.—-I agree, 

Wi, C. A. .  .Rule discharged, 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL NO. 634 OF 1922, 
October 4, 1922. i 
Présent:— Mr. Justice Stuart: 
GANGA PRASAD — APPELLANT 
verSus ———. 
EMPEROR—RESPONDENT, , 

Criminal Procedure Code (Act V^ of' 1898), 
85..234, 535, 537— Joinder of charges—Misappro-. 
priation—Charges in respect of more than three 
items fried together-— Illegality. 

Accused was convicted of criminal: misappro- 
priation- in- respect of. twenty-six items which. 
were alleged to have been misapptopriated by 
him within the space of a year; 

Held, that the joinder of charges was illegal 
and vitiated the trial. | 

Subrahmania Ayyar. v. King-Emperor, 25 
M. 61; 28.1. A. 257; 3 Bom. L. R. 540; 5.C. W. 
N. 866; x1 M. L. J. 233, 2 Weir 271; 8 Sar. P.C. 
J. 160 (P. C.), followed., | a 

Criminal. appeal against an order of the 
Sessions. Judge, Shahjahanpur, dated tte, 
17th August 1922. | 

Messrs. J. M. Banerjee and Lachmi 
Tewari, for the Appellant. 


The Government Pleader, for the 
Crown. . 
SUDGMENT.—TLis conviction cannot 


be upleld. The appellant has been com- 
victed of cr minaly misappropristing a 
total sum of Rs. 213-5. On the facts, 
26 Cifferent suis amountirg to Rs, 91-2 
were criminally misapproptiated between 
the’ 4th of August 1921, and r2th of 
January. 1922, Rs. 2 were ctiminally mis- 
appropriated onthe 12th of August 1921. 
Twelve anras were criminally Misappro- 
priated on the 8th of December. T921. 


Eight annas were criminally’ misappro- 


priated on the 23rd November 1921 and 
fifteen arnas' were criminally Misappfo- 
priated on’ the. 18th’ Desember. 1921, 
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> Metre. was a further shortage of Rs. 118 
between the 12th and 23rd August T921. 

‘The-procedure was in contravention of 
the law. ‘The error was the error which 
occurrediin the case of Subrahmania Ayyar 
v. King-Emperor (1). The-observations of 
their Lordships of the Privy Council in that 
vease ‘ world equally apply to this case. 
I accordingly allow the appeal set aside 
.the conviction and sentence and: direct 
that: the appellant be set at.liberty. 

Z. K. Appeal altowsd., 

I) 25M. 61; 28 I. A. 257; 3.Bom. L. R. 540; 
5 CW. N.866; 11 M, L. J. 233: 2 Weir 271; 8 Sar. 
P. C. J. 160 (P. C). 


|. MADRAS HIGH COURT. 
CRIMINAL APPEAL  NO.438 OF 1923. 
Japie nbat 4, r9?3.- 
Prisant — de Justi Krishnan, 
"Ius PUBLIC PROSECUTOR— 
APPELLANT 
‘versus 
“MARI MUD ALT AND OTHERS—ACCUSED— 
; RESPONDENTS. | 
. Griminal Procedure Code Act V of 1898), ss. 1, 
05 (1) ch. (a) — Village M unsif complainant—Sane- 
tion. i l 
“ Under section 195, sub-section: (i), clause (a), 
‘Sanction -for : prosecution is-not necessary when 
‘a publie servant;:like. a Village Munsif, against 
‘whom the offence.has been committed, is himself 
the complainant. 
Section 1 `of- the: Criminal - Procedure. Code, 
which makes the Act inapplicable to. heads of 
- villages in -the Madras Presidency, simply means 
that in his official capacity as Village Magistarte, 


i. ë in proceedings he takes as such, he is not: 


governed by the Code. It has nothing -to do 
- with hisinitiating proceedings before a Magistrate 
as a complainant himself. , 

Appeal, undersect.on 417 of the Crimi- 
nal Procedure Gode 1898, .against the 
: aegttittal. of the aforesaid accused, by the 
.2nd ass Ma ristrate,. . Parundurai, in 
C. C.. No. yro of 1922 on his file. 
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pA up . : . 

Mr. A. S, Stvakaminathan, ior the Public 
Prosecutor, 

Mr. P, Markandeyalu, for the Accused. 

JUDGMENT,— [nis is an appeal by the 
Goverament .against the acquittal of the 
accused of an offence under section 245 
Criminal Procedure. Code by the Sub- 
Magistrate of Perundurai, The acquittal 


.is based on the ground that, no sanction 


had been produ-ed under section 195, 
Criminal Precedure Code, from the District 
Munsif, the complainant being the Village 
Munsif whose superior is the District 
Muusif. The complaint that he brought 
forward against the accused was for am 
offence under section 183, Indian Penal 
Code, The Magistrate overlooked the fact 
that, under section 195, Criminal Procedure 
Code, sanction is not necessary when,-as 
here, the public servant a:ainst whom the 
offence has been committed is himself 
the complainant, In such cases as that,.no 
sanction is necessary at all ander section 195 
sub-section (1), clause (a). 
An argument has been putforward.by the 
learned Vakil forthe accused with tefer- 
ence to section (1) of the Criminal Procedute 
Code, that section says, inter alia,’ that 
nothing containing in the Criminal. Proce- 
dure Code shall apply to heads of villages 
in the Presidency of bort St, George. This 
issouchtto be read as meaning that Villate 
Magistrates could not complain or be tried 
under the Code, because this section 
excludes the applicability of the Code. to 
heads of villages. Obviously, this’ is not 
the- meaning of the provision at all... It 


- simply means that in his official capacity 


as Village Magistrate, that is, in the: pro- 
ceedings he takes as Village Magistrate, 
he is not governed by the Criminal' Pro- 
cedure Code. This has nothing to do with 
his coming forward in anv criminal case 
asa complainant, as in .thiscase he:bas 
done. ; 
The order of acquittal must be set aside 
and the case sent Lack to the Second ‘Class 
Magistrate, Perunduraifor disposal accord- 
ing to law. 


V. N, V. Acquitial order set aside, 
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KARTIKESWAR ROY 7. BANSIDHAR BYAS. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISIONNO.1075 OF 1922. 
February I, 1923. 
Present:—-Mr. Justice Newbould 
Mr. Justice Suhrawardy. 
KARTIKESWAR ROY—PETITIONER 
verSUs 


end 


BANSIDHAR, BYAS—OrPosrTE PARTY. — 


Penal Code (Act XL V of 1860), s. 380—Theft 
— Removal of pledged goods by ownerv—Dishonesty 
—Offence. 

Accused entered into an agreement with the 
complainant that the latter should advance him 
money up to a certain sum on the hypothecation 
of goods to be deposited by him as security. The 
goods were deposited in a godown, and under the 
agreement accused was entitled to take advances 
up to 70 per cent. of the value of the goods. Some 
time afterwards, the accused removed some of the 
hypothecated goods from the godown: 

Held, (x) that under the agreement all goods 
placed in the godown were hypothecated to the 
complainant, even though they were in excess of 
the quantity necessary to cover the advances which 
had been made; [p. 655, col. 1.] 

(2) that the accused could not take the goods 
out of the godown without the consent of the com- 
plainant and it was for him to prove that he took 
them out without intending to harm the com- 


plainant ; [p. 655, col. 1.] 
. (3) that the question of dishonesty was a matter 
of inference to be drawn from the accused's ton- 


duct; [p. 655, col. :.] 
(4) that the removal of the goods nót having 
been proved to be honest, the accused was guilty 


of theft. [p. 655, col. 1.] 


Criminal Revision. 

Mr. Monmotha Nath Mukherjee, for the 
Petitioner. 

Messrs. Dasarathi Sanyal and Satindra 
Nath Mukherjee, for the Opposite Party, 


JUDGMENT.—The petitioner hes been 
convicted of theft, ptinishable under 
section 380, Indian Penal Code, 
first ground on which this Rule has been 
granted is that the lacts {ound are not 
sufficient in lew to constitute the offence 
of theft. 

The following ere the principal facts 
found:—The petitioner entered into 
an agreement with the complainent’s 
firm that they should advance him money 
up to ten thousand rupees on the hypo- 
thecation of goods to be deposited by him 
as security The goods hypothecated 
wete deposited in a godown at 202, Dar- 
mahatta Street. Under the agree 
ment the petitioner was entitled to 
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take advances -up to 7o per cent. of the 
value of the goods and he actually took 
advances tup to Rs: 8500. He also 
made payments from timetotime amount- 
ing to Rs. 1,950 and goods of correspond- 
ing value were restored to hm, On the 
I5th July the petitioner managed to se- 
cüre somehow the key of the godown 
and removed the hypothecated - -goods 
which were there end wh'ch were then 
in the possession of the complainant’s 
firm, 

It is contended ‘on behalf ' of the. pe. 
titioner that these findings «re insuff- 
cient because there is no finding thet 
the petitioner took these goods dishonest- 
ly. Apart from this finding, we here 
ell the other ingredients necessary 1o 
sttoport the conviction of theft. ‘There 
is the finding of taking moveable prop- 
erty out of the possession of the com- 
plainant without the complainent’s con- 
sent. Butas weread the judgment there 
is also this further necessary finding thet 
the goods were taken dishonestly. In 
discussing the defence on which relience 
is now placed and which was not the 
only defence made before the Magistrate, 
the Magistrate says:- "As: the prosecu- 
tion pointed out this would not do-ewey 
with the criminel herm thet the eccused 
had done tothe complainant by dishonestly 
depriving him of hs valuable security.” 
We think this sentence clearly shows thet 
the Magistrate held the taking of these 
goods from the complenant's possession 
to be dishonest. 


The second ground taken is thet, npon 
the terms of theagreettent end the neture 
of the. transection between the parties, 
no criminal offence hes been committed. 
This ground is based on the defence which 
was raised ina later stage of the trial. 
The contention is that on the agreement 
between the parties the petitioner. wes 
to deposit in the godown goods to the 
value of 30 per cent. in excess of any 
amount advanced to hm end thet he 
can take out goods .so hypothecated 
on the peyment of 7o per cent. of their 
value. It is further contended , that 
under the agreement all goods put in 
the godown were not hypotheceted 


a 


“the agreement and 2s 


even though they were 


* 
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additional 30 per cent. It is further 


. urged that at the time these goods were 
"removed the petitioner 


did not take 
the godown and 
amount left by him was 
sttfiicient : to cover the sum advanced 


all the goods from 


and the additional 30 per cent, It 
is urged that as there is ‘no 
finding that the value of the goods 


left was less than 130 percent. of the 
Money advanced it could not be found 
by the Magistrate that the petitioner 
acted dishonestly. But as we read 
is found by the 
Magistrate it appears that all goods 
placed 
act hypothecated to the complainant, 
in excess of 
the quantity necessary to cover the 
advances which had then been mede. 


- That being so, the petitioner could not 
. take them out without the consent of 


the complainant and it wes for him to 
prove that he took them without intend- 
ing to harm the 
question of dishonesty is a matter of, 
inference and we think it isan inference 
which the Magistrate could rightly draw 
from the accttsed’s conduct especially 
having regard to the nature of the de- 
_ set up by the petitioner at 
the trial, His main line of defence seems 


: tobeanattempt to prove that the money 


rece' ved by the sale of the goods removed 
by him was paid to a servent of the firm, 

This defence has been found to be false. 
The second defence was that which we 
have discussed above. But though rais- 


-'ing.this defence the learned Counsel who 
. appeared for the pet tioner also admitted. 
that the case was oue of technical theft 


and we have no doubt thet it was in conse- 
quence of this admission that the learned 
Magistrate did not come to & more defi- 
nte ‘finding on the questioa of dishonesty 
than that which we heave. quoted above. 


“But, as already stated, we hold that find- 


ing is a find nz that the petitioner's ‘nten- 


tion was dishonest end 2s we read the. 


agreement we hold that that finding was 
justified. 


We accordingly discharge this Rule. 


The petitioner must surrender to his 
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=: the valué of the advance ma de and en ° bail and undergo the unexpired portion 


of his sentence. 


Z, K, Rule discharged, 


NAGPUR JUDICIAL COMMISSIONER'S 
COUR ; 


CRIMINAL REVISION NO, 104 OF 1923. 
July 18, 1923. 
Present :—Mr. Baker, Officiating J. C. 
NAND LAL—ACCUSED— APPLICANT 
versus l 
EMPEROR—Non- APPLICANT. 
Penal Code (.Act X L V of 1860), s. 353— Assault 


on public servant— Execution of expired ee of 
attachment—C. | P. Land Revenue Act (11. of 


1917), s. I31—— Attachment by Revenue TH 


Civil Procedure Code {Act V of 1908), O. X X I, 
y. 24, applicability of, to Revenue Courts. 

Order XXI, r. 24, Civil Procedure Code, applies 
to attachments and sales of moveable prop- 
erty under Chapter X of the C. P. Land 
Revenue Act. Therefore, an offence under sec- 
tion 3 53, : Penal Code, is not committed, if a Revenue 
peon is assaulted while executing an expired wal- 
tant of attachment. [p. 656, col. 2.) 

Revision against an order of the District 
Magistrate, Betul, dated the 29th January 
1923.in Criminal Appeal No. 7 of 1923. 

Mr. J. C. Ghosh, for the Applicent, 

Mr. G. P. Dick, for the Crown. 


ORDER.—These two applications are on 
the same point and can be disposed of to- 
gether. Theapplicants wereconvicted under 
section 353, Ind an Penal Code, of assault- 
ing a public servant in the execution of 


; Hs duty and were sentenced to pay a fine of 


Es. 100 each by the Second Cless Magistrate 
of Bhainsdehi. An appeal was dismissed 
by the District Magistrate of Betul. 

The facts erethat the accused Nandlal, 
who is the father of Br:jlal, and another 
accused person who is not before the Court, 
was the licensee of the liquor shop et the 
village of Athair, Certain arrears of license 
fees for another shop were due from Brijla], 
andthe Tahs'ldzr of Betulissueda warrant 
for attachment of ths moveable property 
on 18th July 1922. "This warrant was sent 
to the Tahsildar, Bhainsdehi, for execution 


1 


- 
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and was nade over toa revenue, peon for 
execution on 11th Atigust 1922. When the 
peon went to execute the warrant, he was 
assaulted by the accused for which they 
were convicted tinder section 353 of the 
Indian Penal Code. 

The only point in this case is that it 5 
admitted that the dete fixed for the return 
ofthe warrant hedelreedy expired on the 
day thatthe peon went to exectte it, and 
hence itiscontendedthat he was not act- 
ing in the execution of hs duty and the 
conv ction under section 353, Ind an Penal 
Code, is bad, 

The warrant wesissued under section 121 
of the Land Revenue Act, That section 
lays down: “Attachments and sales of 
moveable property under Chapter X of 
the Act shail be made, es nearly as may be, 
according tothelaw tor the time being in 
force for theattechment. . .. of sich property 
under the decree of 2 Civil Court.” The 
learned District Magistrate :s of opinion 
that this section does not lay down, as does 
section 31: (2), thet O. XXI, r. . 24; 
of the F.rst Schedule of the Code of Cin 1l 
Procedure shallapply to such attachments 
and sothe fact that the warrant was time- 
expired does not make any difference. 
Section 31(2) of the Land Revente Act 
refers expressly to O. XXI, r. ro3 of the 
Civil Procedure Code end not to O. XXI, 
r 24, Order XXI, 1. rog, refers 
to claims by third pert'es.other then the 
judgment-debtor to the possess or of im- 
moveable property, and has no‘applicat:on 
to moveable property. In view of the pro- 
vision in section 131 of the Land Revente 
Act as to attachments beng mede, as near- 
ly as may be, according to the lew for 
the time beinginforceforthe attachment 


‘of property under the decree of a Cvil 


Court, I am of opinion that O. XXI, 
r.24, willapply,and as a matter of fact 
the warrant is in accordance wth that 
ru'eas it specifiesthe date on whch it wes 
to be executed, the date beng the 21st 
July 1922. ‘The actual attachment was 


made on the 16th of August 1922, alter 


the expiry of the warrant, | 
It has been. held by the Calcutta High 
Court in Ananda Lal Bera v. Empress (1) 


(1) . 30 C. 18; 13 QI. Re 209; 5 Ind, Dec. (N, 8.) 
I3. , ` . "ow ; 


INDIAN GASES: 


Sion 


B - [1023 


thata person cannot be convicted for ofer 
of resistance to the attachment of property 
by a public servant when the warrant 
under which the public servant acted wes 
returnable on or before the previous dey. 
Similarly, in Abinash Chandra . v. 
Ananda Chandra Pal (2) it was held thet 
a Commissioner attempting to give posses- 
under a time-expired warrant -has 
no author.ty to go upon landin the poss- 
ession of the party who resists the execu- : 
tion. It will appear, therefore, that £s the 
time mentioned inthe warrant hes expired, 
asisad.nitted, before the «lleged obstruction 
the peon was not ccting :n th execution 
of his duty and had noauthority to attach 
the property and the conviction is, there- 
fore, bad and must beset aside.’ . 
Areference has been made for the Crown 
tothe case.of Lava v. Emperor (3), but that 
case is on a diferent point. In thet cese 
the Court. had jurisdiction to order de'ivery 


of possession, and the mere fact thet. it 


purported to do so under the authority 
of a repealed Act, will not.take -away its 
jurisdiction, nor deprive the process-:ery ct 


of the protection: which the.lew gives. to 


a public servant acting under.the orders 


ofa Court of competent jurisdcition. ' Thet 


is not the same as in the present cese. 
There was infact no warrant which could 
be executed. So also. in Emperor v. 
Narbadeshwar (4), quoted for the Crown, 
warrants were not jllegal and this case 
wll not apply. | ; 
It is unnecessary to’ go into the facts 
in revision. The warrant heving. expired 
the peon had no autho.ity to execute it, 
and’ there can be no offence under section 
353, Indian Penal Code. Tho convictious 
and sentences are accordingly. set aside 
and the fines, if paid, should. be refunded 
to the applicants. ; 
S. D. Convictions set aside, 
(2) 31°C. 424; x Cr. L. J. 442. $ 
E (3) 40 Ind. Cas. 689; 13.N. L. R, 87; 18 Cr, L. 
. 689. l 
` (x 27 A. 491; A. W. N. (1905) 66;2 Cr I.T. 
155. 
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OFFICIAL ASSIGNEE OF. BOMBAY v. FIRM OF CHANDOLÁTN.CHIMANLAL., 


. SIND JUDICIAL COMMISSIONER S 
COURT. 

Crvir, Surr No. 93r oF 1918. 
November 27, 1922. 
Preseuni:—Mr Raymond, A J. C. 
Tas OFFICIAL ASSIGNEE or BOMBAY 


— PLAINTIFF 
, DEVSUS 
Frm or CHAND ULAL-CHIMANLAL—. 
DEFENDANTS. 
Presidency Towns Insolvency Act: (IIL of 
1909), ss. z.(e), 17, 58 (4)—Provincial Insol- 


vency Act.( V of 1920), ss. 2 (d), 28—Civil- Proce- 
dure Code ( Act V of x908), s. 60 (c) — Transfer of 
Property Act (I V of 1882), s. 6 (e)— Right to sue 
for damages for breach of contract, whether vests an 
Official Assignee-——" M evé right to sue," meaning of 
— Interpretation of Statutes—'' Include," meaning of. 

The right to claim damages resulting from a 
breach of contract before the adjudication of insol- 
vency vests in the Official Assignee. [p. 659, col. r.] 

A right of action in respect of a tort or of a 
breach of a contract resulting iminjuries wholly 
to the person or feelings of the bankrupt does 
not pass to the trustee for.his creditors but re- 
mains in the bankrupt, but a right of action in 
respect-of a tort or of a breach of a contract re- 
sulting in injuries wholly to the estate of the 
bankrupt passes to the trustee for his creditors. 
v. 658, col. 2:] 

Drake v. Beckham, (1843) 60 R. R. 69r; Il 
M: & W. 315; 12 L. J. Ex. 486; 7 Jur. 204; 152 
E. R. 823 and Rodgers v. Spence, (1844) 67 R. R. 
436; 13 M: & W. 571; 15 L- J. Ex. 49; 153 E. R. 
239, followed. 


“T.A mere right to sue" is restricted. to damages 
arising from bodily or mental suffering or injury 
to the person or reputation of the bankrupt 
as  contradistinguished from injuries to his 
estate- andthe latter vestsin the Official Assignee 
on the adjudication of:insolvency, both under 
the Presidency Towns and Provincial Insolvency 
Acts. fp. 659, col. r.] 

Obiter.— Under the Presidency Towns Insolvency 
Act, section r7, the property of the insolvent 
situate in any- part of British India, vests in 
the Official Assignee. [p. 657, col. 2.} 

Official Assignee, Bombay v. Registrar, Small 
Cause Court, Amritsay, 6. Ind. Cas. 273; 37 C. 
418; 14 C. W. N. 569; 7 A. L. J. 357; (1910) M. 
W. N. 177; 12 Bon. L. R. 395; xr C. L. J. 443; 
68 P: W. R. 1910; 7 M. L. T. 417; 45 P. R. 1910; 
20, M.. L., ]. 432; 119 P; L. R. 1910; 37 I. A. 86 
(P.C.} and In the matier.of Jewandas Jhawar, 18 
Ind. Cas. 908; 40 C. 78, followed. 

When in an interpretation clause it is 
stated that. a certain term, "includes'^so and so, 
the meaning is that the.term retains its ordinary 
meaning and the clause enlarges the meaning 


of the term and makes it include matters which ` 


Eon Er add meaning would not include.[p: 658, 
col. I, 

. Rodger v. Ha£rispw, (1893):1 Q. B.. 161 at p. 
167; 62 L, J. Q. B. 213; 4 R. x71; 68 L. T. 06; 
4I W.R.291, followed. NEAN 
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Mr. Srikishendas 
Plaintiff. 

Mr. Dipchand Chandumal, for the De- 
fendants. 

JUDGMENT.—TIhis is a suit by the 
Official Assignee of the High Court of Judi- 
cature, Bombay, by his Attorney Kimatra 
Bhojraj, against the Firm of Chandulal 
Chimenlal carrving on business at Karachi 
tor damages arising out of a breach of 
contract due to thefailure of the defendants 
to deliver to the Firm of Mulchand Tillumal 
a certain quantity of piece-goods which they 
had agreed to sell to them, The contract 
was entered into on the 9th July ror8,and 
was to be completed within two months 
from. this date, the due date, therefore, 
was the 8th September rgr8. Subsequent 
to the breach, the Firm of Mulchand Tillu- 
mal were adjudged insolvents by the High 
Court of Bombay, eud their estate vested 
in the Official Assignee. Amongst the other 
defences to the action, the preliminary 
objection has been taken that the right 
to claim damages, after the breach of con- 
tract, does not vest in the Official Assignee 
and the suit, as framed, is not maintainable 
and my judgment is devoted to a considera - 
tion of this objection only. | 

Under sectiou 17 of the Presidency Towns 
Insolvency Act III of 1909, on the making 
of an order ot adjudication, the property 
of the insolvent, wherever situate, vests in 
the Official Assignee and becomes divisible 
among his creditors. As held in the Privy 
Council case of Official Assignee, Bombay 
v. Registrar, Small Cause Court, Amritsar 
(x) followed in In the matter of ]ewandas 
Jhawar (2), under section 17 of the Presi- 
dency Towns, Insolvency Act, the property 
of aninsolvent,situatein any part of British 
India, vests in the Official Assignee. By 
section 16 of the English Bankruptcy Act 
(1883) the word “property” is held to 
include “money,” goods, things in action, 
land and every description of property, 
whether real or personal and whether 
situate in England or elsewhere, also obliga- 
tions, easements, and every description ol 


H. Lulla, for the 


(I) 6.Ind. Cas. 273; 37 C. 418; 14 C. W. N. 
569; 7 A. L. J. 357; (1919) M. W. N.177; 12 Bom. 
L. R. 395 II C. L. J. 443; 68 P. W. R. 1910; 7 
M. L. T. 417; 45 P. R. 1910, 20 M. L. J. 432; 119 
P. L. R. 10910; 37 I. A. 86 (P. C) 

C (2): z& Xnd, Cas. 908; 40 C. 78; | 
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estate, interest and profit, present or futute, 
vested or contingent, arising out of or 
incident to property as above defined. 
And clause (e) of section 2 of the Presidency 
Towns Insolvency Act, corresponding with 
clause (d) of section 2 of the Provincial 
Insolvency Act III of 1907 and V of 1920, 
“ property" is said to include any property 
over which or the profits of which any 
person has a disposing power which he may 
exercise for his own benefit. With regard 
to the significance of the word ‘includes ”’ 
it was held in Rodger v. Harrison (3), that, 
“when in an interpretation clause it 1s 
stated that, a certain term includes” so and 
so the meaning is that the term retains 
its ordinary Meaning and the clause en- 
larges the Meaning of the term and makes 
it include matters which the ordinary meen- 
ing would not include " I think the de- 
finition of property in the English Bank- 
ruptcy Act may be usefully referred to for 
interpreting the term property under the 
Indian Insolvency Acts, and a wide scope 
‘has been given to the meaning of the word 
with the apparent object of appropriating 
every part of the assets of an insolvent 
‘that are transferable Now, section 58 
of the Presidency Towns Insolvency 
‘Act, which refers to the realisation of proper- 
ty by the Official Assignee providesin clause 
4 that “when any part of the property 
of the insolvent consists of things in action 
such things shall be deemed to have been 
duly transferred to the Official Assignee. 
Section r6 of the Provincial Insolvency 
Act III of 1907, which substantially corre- 
sponds with section 28 of Act V of 1920, 
states that, on the making of an order of 
adjudication, the whole of the property of 
the insolvent shall vest in a Court ora 
Receiver and shall become divisible among 
the cfeditors, butthe property of the insol- 
‘vent shall not include any property not 
‘being books of account, whichis exempt- 
:ed by the Code of Civil Procedure or by 
any other enactment for the time being 
in force from liability to attachment and 
sale in execution of a decree Clause (e) 
of section 60, Civil Procedure Code, 
‘exempts from attachment “a mete right 


(3) (1893) 1 Q. B. 161 at p: 1693 6g Ya J; Qi 
B, 213; 4R. 171; 68 L. T. 66; 41 W. Re 291. 


o sue for damages.” Similarly, under 
section 6, clause (e) of the Transfer of Prop- 
erty Act, a mere right to sue cannot be 
transferred. 

Now, as I have pointedout, the word 
“property " under the English Bankruptcy 
Act includes '' things in action " and clause 
(2) of section 58 of the Presidency Towns 
Insolvency Actstates that, “such things 
shall be deemed to have been duly transferred 
to the Official Assignee." In Williams 
Bankruptcy Practice, pages 246 and 247, 


-in discussing the question as to the rights 


of action that vestin the trustee of a bank- 
rüpt is said ''although rights of action 
generally, even for damages arising out cf 
contracts made with the -tankrupt, pass 
to the representative of the creditors, yet 
a right to damages for breach after bank- 
rüptcy of a contract for personal service 
made before bankruptcy and the right 
of action for some personal injuties arising 
out of breaches of contract will not pass.” 
And thefollowing ruJes have been suggested 
based on the decided cases, one, a right of 
action in respect of a tort or of a breach 
of a contract resulting in injuries wholly 
to the person or feelings of the bankrupt 
does not pass to the trustee for his creditors, 
but remains in the bankrupt, and, two, 
a right of action in respect of a tort or of a 
breach of a contract resulting in injuries 
wholly to the estate of the bankrupt passes 
to the trustee for his creditors. Cf. Drake 
v. Beckham (4) and Rodgers v. Spence (5). 
In Halsbury, Volume 2, paragraph 236, it 
is said, '' All rights of action, which relate 
directly tothe bankrupts’ property and can he 
turned into assets for the payment of debts 
pass to the trustees, but where a cause cf 
action arises from the bodily or mental 
suffering or petsonal inconvenience of the 
bankrupt or from injury to his person. or 
reputation, then the right of action retained 
with the bankrupt. ‘The case ‘before me 
has to be decided on the basis of the Prési- 
dency Towns Insolvency Act, The breach 
of the contract occurred before the firm 
of Mulchand Tillumal were adjudicated 
insolvents, and by reason of the breach 


(4) (1843) 60 R. R. égrpg 11 M. & W. 315; 12 
Y: *. Ex. 486; 7 Jur. 204; 152 E. R. 823. 

(4) (1844) 67 R. R. 736; 13 M, & W. 5713 151a 
J. Rx. 49; 153 B. R. £39. 
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there was a resultant injury to- the estate 


of Mulchand Tillumal and on the insolvency - 
of the firm, the right to claim damages .. 
arising out of the breach ot the contract _ 


passed to the Official Assignee as it was 
a right of action attecting the estate ot the 
insolvent and was, therefore, property divisi- 
ble among his creditors, Considering the 
nature of the contract and.its breach, I 
would arrive at the same conclusion also 
if the adjudication of insolvency was under 
the Provincial Insolvency Act, though it 
provides that the property of the insolvent 
is not to include property exempted by 
Section 69 from attachment, for I interpret 
‘the words “a Mere right to sue for damages” 
which are exempted by section 60 from 
attach ment, as restricted tO damages arising 
from’ bodily or mental suffering or injuty 
to the person or reputation of thé bank- 
rupt as contradistinguished from injuries 
to his estate and the latter vest in the 
Official ‘Receiver on the adjudication of 
insolvency. Even if this distinction were 
not correct the question as to what property 
of aninsolvent vestsin the Receiveris based 
On a consideration different from the ques- 
tion as to what rights of action are transfer- 
able, On the.adjudication of insolvency 
the whole of the insolvent’s- estate vests in 
the Official Receiver for the purpose of 
being divisible among his creditors, he re- 
presents the estate and what is transferred 
to himisnota Mere right to sue forthe da m- 
ages but the whole estate of the insolvent. 
‘Lhe only exception is where the proper- 
ty of the insolvent consists of a right cf 
action as in the case or a personal wrong 
and this right cannot be transferred but 
must be' enforced by the party wronged, 
“As the preliMinary point is common 
to both this suit and the other suits under 
the Provincial Insolvency Act which have 
been argued together before me, I am of 
opinion that, both under the Presidency 
Towns and the Provincial Insolvency Act 
the suits are correctly framed and that the 
right to sue does vest in the Official 
Assignee and the Official Receiver, | 


; | | . Order accordingly. 
' P.B.A c & S.D. l| l 
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BOMBAY HIGH COURT. 
First Civi, APPEAL NO. 277 OF I02I. 
March 8, 1923. 
. Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr, Justice Crump. 
NARAYAN BAPULAL AND OTHERS— 
DEFENDANTS—APPELLANTS 
uM ex VET SUS 
. SONUSINGH GHANASHAMSINGH— 
- PLAINTIFF—RESPONDENT. 
0 Dekkhan Agriculturists’ Relief Act (X VII of 
1879), s. 2— Joint family— A griculturists— Proof. 
" "Where the members of a joint family, who are 
living together, claim to be agriculturists, and it 
is not proved that any of them are themselves 
engaged in agricultural labour, the only way to 
determine whether they are agriculturists or not 
is to ascertain what is the joint income of the 


family from agricultural and non-agricultural 
sources. 


First appeal against the decision >f the 
First Class, Subordinate Judge, Jalgaon, 
in Suit Nc. 483 cf 1920. 

Mr. Y. V. Bhandarkar, for the Appellants. 

Mr, P. B. Shingne, for the Respundent. 

JUDGMENT.—Tie only question in ap- 
pealis whether the defendants heve satis- 
fied the Court that they were agriculturists. 
Tue onus ley upon them to prove that 
particular status, but on the evi 
dence the learned Judge in the Court . 
below applied, in our opinion, the right 
test andcame to the conclusion that the 
defendants were not agriculturists. If the 
family is joint then the only way to ascer- 
tain, whether the members of the joint 
family areegriculturists or not, is to ascer- 
tain what is the joint income of the family 
provided they are living together. It 
ċannut be suggested nuw on the ev:dence 
that.any of the members themselves en- 
gaged- in agricultural labour and they 
can only derive their agricultural status 
by ernng ther livelihosd irum it. The 
second and tne thrd defendants appear 
ta have been in service, and the joint in- 
come. from the earn.ngs of the father and 
his sons was derived from their father’s 
pension, a certain a mount ofrent fromthe 
theatre which had nut been very successful 
and .the -annual income derived from 
14 acres of lendassessedat Rs.29-8-o. The 
defendants endeavoured to prove that the 
income from this land was anything be- 
tween Rs. 500 and Rs. 1,000 but only suc- 
ceeded in satisfying the Judge that the 
income on the evidence could not be more 
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than Rs, 200. But as a matter of fact if 


it was more than that it was for 
the defendants to prove that. On 
read'sig the evidence, althcugh vague 


allegations were made with regard to the 
produce of the lands, tkere is nuthing:de- 
fintte from which it can be concluded tnat, 
the learned Judge’s finding was wrong. 
Taerefore, the pla:ntih was entitled t suc- 
ceed against the defendants as nun-agii- 
cultur'sts and tne decree of tne lower Court 
‘was rght. Theappeel, therefore, must be 
dismissed with costs. 

The defendants should redeem. within 
six montks from the date of this decree. 

'Cross-objections are dismissed. It ap- 
pears they were nct necessary and wete 
filed under misapprehension; as the Plea der 
admits. ' 


' £. K. Appeal dismissed. 


SIND JDUICIAL COMMISSIONER'S 
'" ` COURT. 


Crvit MISCELLANEOUS NO. io OF 1022, 
March 31, r922. 
. "Preseni;—Mr. Raymond. A. J.C. | 
MESSRS. JAMES FINLAY & COY. LTD: 
—RESPONDENT No, I 
PM . versus” 
GURDAYAL PAHLAJ RAI—RESPONDENTS: 
No. 2, 

Arbitration Act (IX of 1899), ss. 4, 5, 7, 8, 
9, I0, I5-—' Submission,”  '' Reference,” mean- 
ing of— Reference to arbitvation on, stamped paper, 
necessity of—- d ecepiance of appointment by arbit- 
rator, whether should be in writing and communicated 
—JMisconduct—Perusal of correspondence and 
examination of documents in absence of payiy— 
Re-sale commission—A ward of | arbitrator, whether 
Court can interfere with—Interest on damages 
and interest after date of award, whether can be 
awarded—-Costs. of filing award in Court, whether 
can be allowed by arbitrators. 

“ Submiss on” in section 4 of the Arbit. 
ration Act covers both what is ordinarily termed 
an arbitration clause and what is commonly called 
a réference. The former is a contract to refer, 
the Jatter is delegation.of authority to a named 
arbitrator and an agreement to be bound by the 
award. [p. 662, col. 2.] , 

Dhanpeisal v. Kishental, 


ind, Cas; 336 
to SiL. R. r, referred to. X : 358 


A ''reference '" does not ‘ecessarily involve 
a formal reference to arbitration on stamped 
paper and the word ''reference " as used in sec- 
tions 7, 8 and 9 oi the Arbitration Act 
is used as relating to the appointment of arbitra- 
tors by virtue of the submission which is the pivot 
of- all references. to arbitration. [p. 662, col. 2.) 

Where-there is a submission in terms of the 
Arbitration Act, and in pursuance of it either 
party appoints his arbitrator, the reference to 
arbitration is complete and'it 15 not necessary 
to followit up with a formal reference to arbitra- 
tors named. [p. 662. col. 2.] . 

The acceptance of the office by an arbitrator 
need not bein wiilingand may be indicated either 
verbally orin writing or by conduct of the arbit- 
rator, e.g., entering on.the reference, and it is not 
essential for an. arbitrator to formally notify his 
acceptance to the party nominating bhim as an- 
arbitratos: dn his behalf so long as he consents’ 
to'act as'such in pursuance of his appointment. 
fp. 663, col. r.] 

Shamdas v. Khtmanmal, 29 Ind. Cas. 602; 
8 5. L. R. 302, not followed, 

A perusal of the correspondence between the 
parties and tlie examination of material documents 
in the absence of a party does not amount to mis- 
Sri on the part of the arbitrator. [p. 663, 
co * M 

Ganes Navaiw Singk v. Malida Koer, xo Ind. 
Cas. 450; 13:C. L. J. 399, distinguished. 

Where by an agreement a party binds itself 
to pay re-sale commission, it is within the province 
of arbitrators to determine whether it should 
be allowed or not and the Court cannot interfere. 
with their award on. the poiat.. [p. 664, col. 2.] 

The right to interest is aquestion of fact, of which 
the arbitrator is the sole Judge; there is no rule 
of law on this subject. An arbitrator has jurisdic- 
tiom to award iriterest,. [p. 665, col, r.] 

Uttam Chand v. Mahmood JewaMamoojt, 54: Ind; 
Cas. 285; 46 C. 534; 23 C. W. N. 704, tollowed.. 

An arbitrator should not award payment of 
interest in future, unléss such interest is provided 
for ir the submission. [p. 665, col 1.] 

All costsincurréedin:the process of filling an award 
in Court must be determined by the Court to which 
a petition to file the award is presented and. ate 


outside the province of an atbitrator. [p. 665, 
cols, Y & 2.) "e 

Mr. Kimatrat Bhotvat, for Respondents 
No. I. 

Mr. Dhavamdas Thawerdas, for Respond- 
ents No. 2.. 


JUDGMENT.—It is essential to set out 


. the admitted facets. before considering the 


main objections to the award. By two 
indents, dated 20th august 1920, the Firm 
ot Gurdayal Pahlajrai, respondents No. 2z, 
contracted to ptirchase from James Finlay 
and Co:, résporidents No. 1, certain quantity. 
of piece-goods on terms and conditons 
stated in the Indents which contcined a 
submission clause providing a relerence 
to arbitration in the event of any disputes 
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arising between the contracting parties. 
Not'ces of arrival of.the goods were given 
to respondents No. 2 and as they. failed to 
take del very intimation was given to 
them that thev would be sold by public 
„auction, As the conduct of respondents 
No. 2 showed tunm/‘stakeable indications 
- of refusing to- take delivery of the goods 
under either of the contracts: respondents 
No. 1 had them sold by public . auction 
and called upon respondents No. 2 to.pay 
them theloss accrued by the sale or-nomi- 
nate their arbitrator  .within a specific 
period respondetits No..r intimating .the 
name of their arbitrator at:the same time. 
In reply, to this notice, respondents-No. 2 
appointed Mr. .Zouros as itheir arbitrator. 
‘Respondents No. x then had a reference 
„to arbitration drawn tip and sent it -to 
respondents ‘No. 2 for their signature. 
This reference was not returned and res- 
pondents No..1 after waiting over.a month 
wrote to respondents No..2 esking for the 
return of the referenceduly signedandif. this 
were not done warning them that they 
wll have another reference drawn up end 
B with the arbitration., As respond- 
ts No.2 still persisted i in refusing to return 
the reference. their object evidently being 
-either to gain time or to frustrate the arbit- 
ration proceedings, respondents No. .I had 
another reference - drawn up admittediy 
identical with the re'erence sent to respond- 
ents: No.2 for their signature end after 
signing it themselves hended it to their 
arb trator end the:arb‘trator .eppointed 
by respondents No. 2. ‘The arbitrators 
issued notices of hearing .to.both the res- 
pondents. Respondents No. 2 applied .for 
an adjournment on the ground of tha 
illness .of their manager; this was granted 
and the proceedings adj ourned fora week. 
.Respondents. No. 2 applied for a second 
. adjournment for a month; this was refused 
‘and the arbitrators me, de their award 
in favour of respondents No. I. 

‘The first objection taken to the award 
and vigorously contested is that the 
reference to arbitration not being signed by 
respondent No.2 there was no authority 
' vested in the arbitrators,and, therefore,they 

‘had no jurisdiction to act on. the reference 
. as -placed before them. There are two 
.points that stand out prominently in this 
"case, (1) that respondents No. 2 were deter- 


mined- not to-sign the reference to arbitra- 
tion and (2) they hed eppointed Mr. Zottros 
as their arbitrator, W'th regard to the 
first, their conduct cannot be too strong- 
ly condemned. heir manager. Motumal], 
hasin his.evidence, stated as follows: I 
didinot-sign the reference es I objected to 
the arbitration. I wanted to give the 
‘name of another arbitrator, one who would 
(decide in my favour. It wasa mere fancy 
‘on my pert to give the name of another 
arbitrator. I did not know Mr. Zouros be- 
LOE sans I have noreeson to g've for not: 
returning the reference which I did not sign. 
It.wes-e mistake on-my pert, I had in 
my mindtosendthe name of another erbi- 
trator in the place of Mr. Zouros, bui I fell 
il. “Admittedly, therefore, the name of 
another erbitretor hed not been given 


-béefore the second reference wes drawn 


un, mor was the appo'ntment of Mr. Zouros. 
as their arbitrator et any time, cancelled 
"by,respondents No. 2, It wes impossible, 
therefore, under these circumstances for 
respondents No. 1 to venture to appo'nt an 
atb‘trator on behalf of respondents No. 2 
or to proceed under section a. cleuse (b), 

of the Indian Arb'traetion Act for the very 


S s'mple reason thet respondents No.2 hes 


mot failed to appoint an arbitrator." 
Respondents No. x therefore, acted correctly 
instetinginthe reference thet Mr. Zouros 
was "appointed «s theirerb'trator by res- 
mondents No. 2. Nor could respondents 
No. 1 sgu the.reference on behalf of rer- 
pondents No. 2 forthev were rot proceeding 
under section 9 ‘of the Arbitration Act. 
It was argued by Mr. Dheremdes for res- 
pondents No. 2 thet in the circumstences 
f.the present case, the signatures of Foth 
‘the. parties to the reference were essen! is 1 
as the arbitrators derive their euthority 
to arbitrate from the patties submitting 
their disputes to them end the reference 
which invests the erh’ttetors with euthority 
is not, complete until it is signed by those 
who; refer ther differences to them. ‘The 
nomination of Mr. Zouros as their erbitra- 
tor was. merely an expression. of intention 
by respondents No. 2 but d'd not culminete 
into, an ‘Trevocehle appointment which wes 
only: possible f the reference he d heen signed 
iby;them. Il then neither revocation nor 
ca ncellation of . the appointment of Mr, 
Zouros was necessary, Further, thea ppóint. 
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-hent of a certain person a8 arbitrator ‘is 


“not complete t'1l such person hès accepted 


"the reference and consented to act, and 


ilfsuch acceptance there is nothing more 


than en agreement to refer to him. . 

Mr. Kimatarai for respondents No. 1 
contended that ‘‘ when respondents No. 2 
appointed Mr. Zorots as their arbitrator 
nothing further was required to validate 
the appointment. The reference is 2 super- 
fluous document and its utility consists 
only ^n int mating to the arb tretors thelr 
appointmentas such. A Court, for nstance, 
could appoint arbitrators without the neces- 
sity of any reference. The acceptance 
by the arbitrators need not be in writing, 


but it may be evidenced by their conduct. 


and in the present case the arbitrators 
indicated their acceptence of their appoint- 
ment by proceeding with the arbitration. 
The appointment of Mr. Zouros was never 


cancelled; on the contrary, his acceptence: 


of it was recognised by respondents: No. 2 


appear-ng before him and asking for e post- 


ponement of the proceedings. 
Now, by section 4 of Act IX of 1899 
submissionis defined as 2 writtenagreement 


to submit present or future differences to’ 


arbitration whether anarb/trator is named 


-— 


theren or not. The subnvssion is, there 
fore, the first step in an 2rbitretion and it 
should be in writing in order to satisfy the 
Act. In the present case, both these con- 
ditions are fulfilled. There are no matters 
in dispute, itis true, existing at the time 
of the agreement to refer, but the agree- 
ment amounts to & submission as soon 
as controversies heve arisen. Section 5 
of the Act declares.2 submission, unless 
a dierent intention is expressed therein, 


to be irreovocable except by leave of the. 
Section 10 refers to the arbitrators. 


Court. ers to 
acting under a “submiss-on and section 15 
describes the awardas an award ona “sub- 
mission’ which is enforceable as. if it were 
a decree of the Court, Now, it is usual 
on dilerences arising, that a second: docu- 


ment called a reference is drawn up some 


times defining the disputes oftener referr ng 
all the disputes between the parties ^n refer- 
‘ce to the particular contract to named 


ence 
arbitrators. In Dhampaimal v. Kishen- 


Jal (x), Mr. Crouch, A. j..C. remarked 
— (u) 33 Ind. Cas. 336; 10 $. ba Rw 0. 


- 
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that the definition of submission in section4 
covers both what is ordinarily termed an 
arbitration cleuse and also what is common- 
ly called a reference. The former is a 
contract to refer, the latter is delegation 
of authority to a named arbitrator and 
an-agreement to be bound by the award. 
At page 44 of Russell on Arbitrotion it is 
remarked inanswer to the question what isa 
reference to arbitration “ where it appears 
from the terms of an agreement for the 
settlement of disputes that the intention 
of the parties was that there should be 
an inquiry in the nature of a judicial inqtiry 
and that their respective cases should be 
heard and a decision errived at upon the 
evidence there is a reference toartitration, "' 
andat pege43 of thesame work it is seid 
“ matter may be referred to arbitration 
in any manner that expresses the agree- 
ment of the parties to be bound by the 

decision of the person named and chosen 


to determine, the matters in controversy. 


This person is styled the arbitrator and the 
agreement conferrng on the arbitrator 
his binding authority is termed the sub- 
mission.” Mr. Crouch would appear to 
be right in his opinion that “submission” 
comprises both what is known as 
the arbitration clause and what is 
known as the reference Sections 7, 
of the Indian Arbitration Act 
do use the word ''reference," but in my 
opinion this does not necessarily involve 
a formal reference to arbitration on stamped 
paper, for by section 8, when the power 
of the Court is invoked for the appointment 
of an arbitrator and the Court appoints 
one, no formalreference need be drawn up 
anda perusal of these three sections clearly 
show that the word “reference” is used 
as relating to the appointment of the arbit- 
rators by virtue of the submission, which is 
the pivot in all references to arbitration, 
Now, in the present cose the indent contains 
a distinct agreement between the parties 
to refer disputes of whatever ‘nature. 
arising out of the contrect to the arbitrà- 
tion of two merchants whose decision is 
agreed to be accepted as.final and binding. 
This is a sttbmission in terms of the Arbitra- 
tion act andin pursttance of it, either party 
appointed his arbitrator. In my ‘opinion, 


‘the reference -to arbitration is complete 
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and it was unnecessary to follow it up 
with a formal reference to the arbitrators 
named. 

It was, however, argued that, the reference 
to arbitration cannot be deemed complete 
until and unless there is an acceptance 
by thearbitrators of the mandate conveyed 
to them by the parties; and reliance 
is placed on the case of Shamdas v. Khiman- 
mal (2), where it was said that "the 
appointment of a certain person as arbitra- 
tor is not complete until such person has 
accepted the referenceand consented toact.”” 
The Indian Arbitration Act contains 
no reference toanacceptance by thearbitra- 
tor of his appointment. He is certainly 
at liberty to accept or refuse but if he 
accepts, I know of no law that requires 
the acceptance to be in writing. In the 
present case, there can be no doubt that 
Mr. Zouros consented to act as an arbitra- 
tor on behalf of respondents No. 2. He 
appeared with his colleague at the office 
of Messrs. James Finlay and Co., on the 
day fixed for the healing end took part 
in the arbitration proceedings. Respond- 
ents No. 2 did not question the validity 
of his appointment I cannot conceive that 
it is essential for an arbitrator to formal- 
ly notify hisacceptanceto the party nomi- 
niting him as an arbitrator on his behalf 
as long as he consents to act as suchin pur-- 
stance of his appointment. Respondents 
No, 2 had appointed Mr. Zouros as their 
arbitrator, respondents No. I convey 
to him intimat‘on of his appointment and 
Mr. Zoutos signified acceptance of his 
office by issuing notices to the parties 
fixing the date of hezring of the arbitra- 
tion proceed ngs and passing the award 
in conjunction with his colleague. In Rus- 
sell on Arbitration at page 92 it is said: 
“ Acceptance of the office by the arbitrator 
seems necessary to perfect the appointment,” 

but itis not said that this acceptance should 
be in writing or should be communicated 
to the party appointing, andit appears 
to me that acceptance may be indicated 
either verbally’ or in writing or by the 
conduct of the arbitrator. l 
Tha first objection, therefore, fails. 
The second objection taken to the award 


(2) £9 Ind, Cas. $023; 8 S. I R. 308. ' 


is, “that the arbitrators heve been guilty 
of misconduct as they proceeded with the 
matier and took evidence in the absence 
of respondents No.2 on the oth December 
I921." Yo appreciate this obiecton in 
its proper aspect, it is necessary to have 
a clear idee of the facts on which it is based. 
I have recorded the evidence of the pro- 
prietor of the firm of respondents No. 2, 
the manager of thefirm of respondents 
No. x and one of the arbitretors, Viscount 
Tamworth. The hearing before the arbitra- 
tors was fixed for the 9th December at 
3 P, M. in the office of Messrs. James Finlay 
and Co. Onthe arbitrators’ meeting, they 
received an applicat’on from respondents 
No. 2 asking for en edjournment of the 
troceedings, end they made up their mind 
to adjourn the case for a week and then 
perused the documents and correspondence 
in the case “as we had to go*hrough them 
some time” says the erbitrator, In com- 
municating to respondents No. 2 the ad- 
journment of the proceedings for a week 
by their letter of the 9th December, the 
arbitrators were rather unfortunate in 
the use o^ their exoress'on for ther steted 
that they hed gone through “the evidence 
and documents put before us” and it is 
this on which respondents No. 2 rely as 
constituting misconduct on their part. It 
appears to me that the word “ evidence” 
is a clerical error for correspondence, for the 
arbitretor does not say that eny evidence 
was recorded, nor was he even asked by 
Mr Dheremdas whether any evidence was. 
recorded, nor is there any evidence that any 
evidence was taken by them, but allthat was 
done was that the documents and the cortes- 
pondence hed been perused. Does this 
fact by itself constitute misconduct on the 
part of the arbitrators? I certainly do not 
think so. The arbitrators having taken 
the trouble of attending the arbitration 
sitting may have well thought of utilising 
their time by reading the correspondence 
and examining the documents in the case 
in order to understand the disputes between 
the parties, and this, in no sense, could be 
deemed objectionable. The very fact that 
the arbitrators allowed respondents No. 2 
an adjournment is a sufficient indication 
that they were to be given an opportunity 
of placing their case before them and there 
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was no evidence heard in their absetice. 
It must be further remembered that the 
adjournment ‘was granted despite the pro- 
testet'ons of Mr. Brachi who assured the 
arbitrators that respondents would not 
put in an appearance. No doubt,-it is the 
ditty of an arbitrator to receive no evidence 
unless both parties are present, and if wit- 
nesses are not examined in the presence 
of both parties w:thout sufficient cause, 
it would amount to an irregularity fatal 
totheaward. Anarbitrator would entirely 
misconceive his duty if he took upon him- 
self to hear evidence behind the back of 
the party interested in controverting it: 
Russell; page 148. The facts in the case 
of Ganes Narain Singh v. Malida Koer (3), 
cited by Mr Dharamdas ate essentially 
different, for there it was found that the 
arbitrator bad. made private inquiries and 
based his award on information which he 
had privately obtained and this was held to 
be legal misconduct as it certainly would. 
But a perusal of the correspondence between 
the parties and the examination of material 
documents which may well be done before 
the arbitration sittings begin cannot he 
placed in the same category, Lhe position 
. is the same as that of a Judge who reads 
the pleadings ina caseand looks atthe docu- 
ments filed by the plaintiff betore he hears 
the case, In my opinion, therefore, as I 
hold that the arbitratcrs had not recorded 
any evidence on the 9th Tecembérin the 
absence of respondents No. 2, there is no 
misconduct on their part in reading the 
correspondence and the documents in the 
case prior to the arbitration sittings end in 
the absence of respondents No. 2 It was 
next contended that the arbitrators were 
güilty of misconduct in not adjourning the 
proceedings on the 16th T ecem ber, to ene ble 
respondents No, 2 to produce theirevidence. 
It appears to me that Mr, Brachi was right 
when he told the arbitrators when the 
first'application for -adjournment was made 
on the oth I ecem ber that respondents No. 2 
would not put. in an appearance before 
them, and it seems to me that these applica- 
tions for postponements were des'fred to 
gain time and delay the award : On the 
first Occasion the postponement was sourht 
on the plea of illness; there was no medical 
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certificate produced, nor was there any 
other information placed before the arbitra- 
tors to show that the iliness was gexuine. 
The arbitrators may well have refused 
the application i 

On the second occasion the adjournment 
was sought on the Plea that some of the 
witnesses of respondents No. 2 were out 
of Karachi and I think that the arbitrators 
tightly refused to grant the adjournment. 
Had the respondents No. 2 any intention 
of appearing before the arbitrators: they 
would have shown their good faith by their 
attendance and by establishing the necessity 
of the examination of those witnesses whom 
they sought to examine. But their bald 
statement that their witnesses were out 
of Karachi was rightly discarded by the 
arbitrators. There is no substance in tliis 
objection, 

It was nextargued that, the arbitrators 
bave acted illegally in awarding 
respondents No. 1 commission on re-sale. 
and thisisan error of law patent on the face 
of the award The case oi Forbes Campbell 
€ Co. v. Official Receiver (4) is relied 
uon by Mr, Dharamdas in support of his. 
contention. 'Thiscase came up on an appeel 
against the order of the Official Receiver 
disallowing re-sale commission Iam, how- 
ever, concerned with an award which is 
sought to be filed and even if the arbitra- 
tors have erredinlawasit has been often 
said, they are Judges of both law and facts 
and an erroneous decision on a point of Jaw 
will not justify an intereference with their 
award. Now, by paragraph 11 of the Indent 
it was agreed between the contracting 
parties that in case of re-sale of the goods 
by respondents No. r, respondents No. 2 
undertake to pay all expenses arising from 
such re-sale witha commission of 24 per cent, 
and 4s the goods were re-sold the arbitrators 
have allowed them this commission. All 
the disputes between the parties were refer- 
red to arbitration including the question 
of commission on the re-sale of the goods 
which admittedly took place. I think it, 
therefore, quite within the province of the 
arbitrators in the face of an undertaking 
bv resoOndents No. 2 to pay commission 
in the event of the re-sale of the goods, to 
dsterar ne whether the commission shculd be 
allowed ornotand Ldonotthinkit permi ssi- 
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bie for me to interfere with their award on 
this point, 

Another objection taken was that 
the arbitrators have acted illegally 
in awarding interest on damages and have 
exceeded their jurisdiction in awarding 
interest after the date of the award. Clause 
2 of the indent provides that the goods 
ate to be paid for and taken delivery on the 
date of their arrival, but in the event of an 
extension of delivery being speciallyarranged 
then interest at the rate of 6 per cent. is to 
be paid by respondents No. 2 if the goods 
are taken delivery of within 12 monthsand 
9 percent. after the expiry of r2 months. 
The arbitrators have awarded interest from 
6th October rgzr till date of payment, in- 
terest tobe paidat 6 per cent. up tothe 28th 
April 1922 and ‘thereafter at 9 percent. 


In Russell on Arbitration, page 253, it - 


is -said: ` “the right to interest is 
r question of fact of which the 
atbitrator is the sole Judge, there ‘is 
no- rule of law on the subject and further." 
But the arbitrators should not award the 
payment of interest in the future, unless such 
interest is provided for in the submission. 
In Uttam Chand v. Mahmood Jewa Mamoojt 
(5), it was held that arbitrators had jurisdic- 
tion to make an award as tò interest and it 
appears to me that there can be no reason 
why the arbitrators should be deprived 
of jurisdiction to award interest whether 
etaimed by custom or otherwise, 
present case, the arbitratars have awarded 
intetest on the amount of loss accrued by 
the re-sale f rom the 6th October 1921, that 
being the date when the actuel loss wes 
ascertained, and the interest at this rate 
was payable till the 28th April 1922 which 
would complete the year from the date of 
arrival of the goods andfrom the28th April 
the intetest was to run at 9 per cent. in 
terms of the agreement between the parties. 
Now it was perfectly just and equitable for 
the seller to stipulate for the payment cf 
interest'if the buyerfailed to take delivery 
and pay for the goods on their arrival and 


I cannot conceiveany illegality in the arbi- 


trators awarding interest in terms of the 
indent and as was agreed upon. , 
Lastly, it was objected that the arbritra- 
tor had not the power to award costs and 
(5) “54 Ind: Cas. 285; 46 C; 534;-23.C. Wi N: 
7045 EE n 
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expenses incurred in filing this award in 


. Court and this objection must be upheld. 


Under the arbitration Act al! costs incurred 
in the process of filing the award in Court 
must be determined by the Court to which 
the petition is presented and are outside 
the province of the arbitrators. 

Let the award stand filed. Costs on 
tespondents No. 2. 

Award filed, 
P. B, A. 


RANGOON HIGH COURT. 

First Crvr, APPEAL No. 248 OF 1922. 
July 23, 1923. 
Present:—-Sir Sydney Robinson, KT, 
Chief Justice, and Mr. Justice May Oung. 
MA MIN BYU AND ANO1HER— 
APPELLANTS 

Ver SUS 
MAUNG CHIT PE AND OTHERS— 
RESPONDENTS, 

Transfer of Property Act (1 V of .3882), ss. 60, 
98— JM ortigage, anomalous— Clog on equity of redemp- 
on-—Forfeiture clause, validity of. : 

An anomalous mortgage is not subject, as such, 
to the provisions of section 60 of the Transfer of 
Property Act, and if the enforcement of its terms 
and conditions would not, for any other reason, 
be inequitable, the rule of decision in section 98 
of the Act must be applied to such a mortgage. 
Where a mortgage by conditional sale to take 
effect on failure of the mortgagor to redeem, is 
tacked on to a usufructuary mortgage, the rule 
contained in section 60 of the Transfer of Property 
Act against clogging of the equity of redemption 
must be applied to it as a rule of equity, justice 
and good conscience where the Actis not directly 
applicable. (P. 667, col, 2] p. 668, col. r,] 

Appeal against the decree of the District 
Court, Myaungmya, in Civil Regular No. 23 
of 1922. 

Mr. Kyaw Htoon, for the Appellants. 

Mr. Maung Pu, for the Respondents. 

JUDGMENT. l 

Robinson, 0. J.—The dec's'onsin Upper 
and Lower Burme appear to be somewhat 
conflict ng, end the judgments in Lower 


“Burma ere based on two judgments of 
‘their Lordships of the Privy Counc 1 passed 
long before the Transfer of Property. Act 


came into.force. . In. Patlabhsramier .v. 


666 < 
MA MIN BYU v. MAUNG CHIT PE. 


Vencatavow Natcken (I), ther Lordships 
held that, “ the doctrine of the English 
law with respect to the equity of redemp- 
tion, after default of payment of the mort- 
gage-money, is unknown to the ancient 
law of India prevailing in Medras, which, 
in the absence of any Regulation, or Act 
of the Legislature altering such law, de- 
termines the interest of a mortgagor, 
in favour of the mortgagee under 2} condi- 
tional sale made absolute by failure of 
the mortgagee to redeem et the time speci- 
fied in the deed. ‘The second cese is 
that of Thumbusawmy Moodelly v. Hossain 
Rowthen (2) in which the decision in Patta- 
bhiramier's cese was approved end it was 
leid down that a contract of mortgage 
by conditional sale is a form of security 
known throughout India, which,’ by the 
ancient law of India, must be taken to 
prevail in every part of India where it 
has not been modified by actual legislation 
or established practice, andis enforceable 
according to its letter. Their Lordships 
pointed out that the state of the law was 
eminently unsatisfactory and celled for 
the interposition of the Legisleture. In 
the former case, their Lordships were deal- 
ing with a mortgage by conditional sale, 
and since these decisions were passed, 
the Transfer of Property Act hes been 
enacted. It seems unnecessary, therefore, 
to consider any further these twb decisions. 
In section 58 of the Transfer of Property 
Act four descriptions of mortgages ere 
defined. By section 60 of the Act, the 
rule enforced by Courts of Equity in 
England ageinst the clogging of the right 
of redemption is introduced. By section 
98 of the Act, provision is mede for ano- 
meíous mortgages. It is provided that 
in the case of mortgages which do not 
satisfy the definition of the four kinds 
of mortgeges specified in section 58 and 
which are not mortgages amounting to 
a combination of 2 simple mortgage and 
an usutructuary mortgage or a mortgage 
by conditional sale and en usufructuary 
mortgage, the rights and liabilities 
the parties shall be determined by their 


(x) 13 M.I.A.560 at p. 570; r5 W.R. P. € 
35; 7 B.L. R. 136:2 Suth. P. C. J. 410; 2 Sar. P, 
C. 1.623; 20 E. R, 660. 

.(21:M.1;2 LA, 241; 3 Suth. P. C^]. 198; 3 
Bar, P CJ. 385; 4 Ind, Dec, (m, PES (Pi Gi 
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contract as evidenced. in the mortgage- 
deed and, so fer es such contract does 
not extend, by local usage. 

In 1907, the Judicial! Commissioner 
of Upper Burma,inthecaseof Nga Kyaw 
v. Nga Yu Nut (3), held that the deci- 
Privy 
Council referred to above were not applic- 
ablein Burma and that such questions 
are to be decided by equity, justice and 
good conscience, and that the equitable rule 
contained in section 60 of the Transfer . of 
Property Act would apply in fevour of 
redemption; but that, if the case wes one 
depending on the terms of the contract, 
in that particular case the mortgagors 
had not forfeited their right of redemp- 
tion. The deed in that case provided 
that the mortgagors desired to mortgage 
their land for R3. 430, and that they would 
redeem it in Taboung 1262 by payment 
of an extra sum of Rs. 70, 4. e., Rs. 500 
in all. It provided that, while the land 
was inthe mortgagees' possess'on, the mort- 
gagors would be responsil le for any inter- 
ference therewith and that if on the dates 
specified the mortgagors fa‘l to redeem, 
they will make .over outright the lend 
for Rs. 430, the money advanced. After 
deciding that the decisions of the Privy 
Council were not applicable in Burma, 
the learned Judicial Commissioner proceed- 
ed to consider the Transfer of Property 
Act and he held that the Act not being 
in force, it was not necessary to observe 
the distinction between the anomelous 
and other mortgages. He finds that, if 
the mortgage was an ordinary mortgage, 
the princ’ple enunciated in section 60. of 
the Act should be applied, and, if the mort- 
gage wes an anomalous mortgage, the 
particular cantract before him wes not 
intended to exectite itself and a further 
transaction was necessary before the land 
could become the property of the mort- 
gagees. 

In Nga Po Nyun v. Mi Yin (4), 
the Judicial Commissioner held that, 
anomalous mortgoges, like other  mort- 
gages, are subject to the rule contained 


(3) 2 U. B. R. (1907-09), Mortgage, I. . 
(4) 39 Ind. Cas. 377; 2 U, B, R, (1916) 141; II 
Bur. L. Ti 36. i - | 


£ ‘a a» 
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in section 60, Transfer of Property Act, 


and that the insert’on of a forfeiture clause 
in a mortgage-bond does not make the 
mortgage anomalous, but is merely of no 
eifect. The condition in this case was, 
“when five months have elepsed if the 


principal and interest be not paid and 


the property redeemed, let the creditor 
go with this mortgage bond to the Town 
Lots Office and effect 2 mutation of names 
and take the property as his absolutely.” 
The learned Judical Commissioner held 
that section 98, Transfer of Property 
Act, must be read subject to section 60. 

In Lower Burma, in Maung Naung 


v. Ma Bok Son (5), Sir Charles Fox dealt 


‘ship of the land. The 


with a case in which the transaction was 
eilected by registered document according 


“to the terms of which the relationship 


of mortgagors and mortgagees was first 
created, but it contained a cleuse to the 


effect that if the mortgagors did not re- 


deem within two years, the cred'tor (mort- 
gagee) wottld be entitled to outright owner- 
Transfer of Pro- 
perty Act had not been extended, but 
it was held that if section 60 were applic- 


: able or if the decision hed to be according 


to rules of equity as administered by 
the Xnglish Chancery Courts, the last 


clause wottld have to be held to be invalid 


and, following the two decisions of the 
Privy Council already cited, the learned 


"| Judge held that the document must te 


enforced according to its terms. In th’s 


. State of the authorities, I think it is as 


well to deal with the question broadly 
though, strictly speaking, it is not necessary 
to do so for the decision of this particular 
appeal. 

We have to deal with the case in which 
the. Transfer of Property Act, or, et any 


‘rate, section 60 thereof, hes not been ex- 


tended, and is, therefore, not applicable. 


: It is necessary to consider the case of an 


1 


i decide 


ordinary mortgage or a combined mortgage 
of the kind specified in section 98 and to 
whether the principles enun- 
ciated in section 60 should be applied in 
deciding the case in accorde nce with justice, 
equity and good conscience. In my opin- 
ion, it is clearly so necessary. I agree 


with the two Upper Burma Rulings on 
^ (9 nly B.R: 192, 
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this point. It is in entire accord with 
the notions prevailing as to mortgages 
im this country and to so hold imposes 
no hardship on the mortgagee. If he has 
not teken steps to acquire the legal title 
by necessary action efter the failure of the 
mortgagor to redeem within the stipulat- 
ed time, the right of redemption is not 
extinguished. The mortg: gor can seek the 
aid of the Courts to permit him to redeem 
and the well-recognised rule of “ once 
a mortgage, always a mortgage, should 
be enforced. The Lower Burma decision 
is not, in my opinion, good law at the 
present day. It wes based on decisions 
passedlong before the Transfer of Property 
Act was passed end the rule enunciated 
therein cen now, in my opinion, only apply 
in the case of anomalous mortgage deeds. 
I am unable, however, to agree with the 
learned Judicial Commissioner in Nga Po 
Nyun's case (4) thet section 98 of the Act 
is subject to the provisions of section 60 
thereof. If it was so subject, the whole 
provisions as to anomalous mortgege deeds 
would become a deed letter and to argue 
that, because it finds a place earlier in 
the chapterit must, therefore, epply to all 
mortgage-deeds, appears to me to be un- 
justified. The legislature. deliberately pro- 
vides for anomalous mortgeges and ene cis 
that they ere to be dec ded according 
to the terms of the contract. From th's 
rule every ordinary mortgege and the 
two combined mortgeges specified therein 
are excluded; if there is an anomalous 
mortgage, and the en'orcement of its 
terms and cond tons would not be for 
any other reeson inequitebie, the rule of 
decision in section 98 must be applied 
In my opinion, therefore, the decisien 
of the learned Judicial Commissioner in 
Nga Kyaw’s case (3) correctly sets out 
the law that should be applied at the 
present time. 


. In the appeal before us the mortgage 
isa usufructuary mortgege, purea nd s' mple, 
in the beginning; to that is tacked on 
a mortgage by conditional sale to take 
effect on failure of the mortgagor to redeem. 
It is one of these comb‘nations referred 
to in section 98 which is excluded from 
rules relating to anomalous mortgages. 
To that must be applied as a rule of equity, 
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ageinst clogging of the equity of redempt: on 
‘enunciated in section 60 of the Act. I 
would, therefore, accept the eppeel and 
grant the usual decree for redemption 
for Rs. 5,000, with permission to sue.for 
mesne profits from date of decree until 
possession be given. The respondents to 
pay the appellants costs in both Courts. 

May Oung, J.—I concur. 

Appeal accepied. 
Ze K. 
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SECOND Civil APPEAL No. 251-B oF 1922. 
July 27,. 1923. | 
Preseni-—Mr. Prideaux, A, J. C. 
MAHITAP KHAN-—PLAINTIFF— 
APPELLANT 
VErSUs 
Musanvnat ASHABI—DETENDANT 
— RESPONDENT. 

Transfer of Property Act (I V of 1882), s. 54 
—Berar Land Revenue Code, 1896, s. 205 
—Txansfer of land tn consideration of dower 
—Pre-emption. 

A settlement of land in consideration of dower, 
is neither a sale within the meaning of section 
54 of the Transfer of Property Act, nor. s.it a 
relinquishment, and there can be no pre- 
emption in respect of such a transfer under section 
205 of the Berar Land Revenue Code. 

Fida Ali v. Muzaffar Ali, 5 A. 65 at p. 69; 
A. W.'N. (1862) 175; 3 Ind. Dec. (x. s.) 85, relied 
upon. f 

Appeal against the decree of th 
Additional District Judge, Buldhaua, dated 
the 23rd February 1922, in Civil Appeal 
No. r5 of 1921. 

Mr, A. V. Khare, for the Appellant. 

Mr. M. Y. Shareef, for the Respondent. 

JUDGMENT.—The plaintiff in this 


case claimed pre-emption under the 
following ^ circumstances. He owns 
pot hissa No. 3 in Survey No. 


103 oi Mouza Deolghat. The defendant 
Jahangirkhan held pot hissa No. 4 in the 
Same survey number, and he by a regis- 


‘tered document, dated the 5th February ` 


1921, conveyed that share with his interest 
-in mango trees standing thereon and other 


of her dower ‘The plaintiff sues to enforce 
his right of pre-emption under the Berar 


‘Land Revenué Code on the ground that the 


transaction amounted to- a sale. Various 
contentions were raised, but in the first 
Court the plaintif was given a decree to 
pre-emption payment of Rs. 200. 

On appeal, the lower. Appellate.Court 
in an interesting .judement, has come to 
the following conclusions: After dismiss- 
ing the defendant's contention that the 
Muhammadan Law of pre-emption and not 
the law of pre-emption, as laid down by ‘the 
Berat Land Revenue Code, governed the 
case, the Judge states that, the word “sale” 
mentioned in section 205 of the Berar and 
Revenue Codeisexplainedin section 54 of 
the Transfer of Property Act, it being a 
transfer of ownership in exchange for price 
paid or promised orpart paid-and part pro-. 
mised. The document iu suit is:called .a 
mehynama or deed of dower. Butit does 
not state that,the property represented any 
fixed portion of the dower and the. defend- 
ant’s evidence that Rs. 2,500 had teen 
fixed as dowerand that the property was 
conveyed in satisfaction of that amount was 
disbelieved and that being a pure finding of 
tactit cannot be altered by this Court It 
was agreed in the lower Appellate Court that 
the dower in questicn was deferred dower 
and found that, under the Muhammad- 
an Law deferred dower does not become 
due until the dissolution of the marriace 
contract by death or divorce; and,therefore, 
atthe time the document in suit was exe- 
cuted, payment of the dower had not become 
due. That document does not fix the 
amount of the dower, and the item given 
as the value aeainst each lot of property 
comprised therein was found to be „there 
for the purpose of Stamp duty and not as 
showing the amount as originally fixed 
forthe dower. The Judge quotes Mahmood, 
J. in Fida Ali v. Muzafar Ali (x) as 
follows :— 

“Now the Muhammadan Law. imposes no 
limit upon the amount of dower which may 
be settled on a wife in consideration : of 
marriage. Therefore, when a man, on metry- 


(t) 5 A 65 at p. 69; A. Wi N. (1862) 175; 3 
lod, Dec, (N. S.) Bs. x Nu b ` ! pi^ "u (^ 
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inga- woman does not fix the amount of a 
dower ata money value, but assigns prop- 
erty to her as her dower, the right of pre- 
emption cannot have any operation, the 
transfêr.not being a sale, and the considera- 
tion thereof being unascertained and.un- 
ascertainable ata definite value.” 

The Judge finds that the transacticn in 
the present case was 4 family settlement 
ora gift and not a sale and that it could 
not be. regarded as a relinquishment in 
favour of a specified person tor valuable 
consideration for the reasons given in Nara- 
yon v Vithoba (2) Plaintiff was found to 
have no right of pre-emption under the 
Berar Land Revenue Code, the appeal was 
allowed, the decree of the lower Court re- 
‘versed and the plaintiff's suit was dismiss- 
ed with costs Against that dismissal 
the present appeal has been filed. 

The question before me is really the in- 
terpretation to be put on Exhibit D-r. 
[tis argued for the appellant that, the land 
was-n0t given as dower, butin satisfaction 
of the dower already agreed upon. The 
argumentis, too subtle forme. Tam refer- 
red to the first illustration, to section 
525 of Tyabjis Muhammadan Law which 
Tans :— 

“A hiba-ba-shart-ul-iwas is a transfer for 
consideration provided that it is completed 
by possession being transferred of the 
subjects of the gift, and of the return, 
to the gonee and donor, respectively. 

The next illustration meations that, a 
hiba-b:-iwazis nota transfer for considera- 
tion, Under the Muhammadan Law 
it seems that the right of preemption 
does not arise where the land. is transfer- 
red without consideration, but the law 
governing the case is that laid down for 
pre-emption ig the Berar Land Revenue 
Cods, Section. 205 of that Code runs:— 

"When the interest, Or any part of the 
intrest of a co-occupant in any survey 
numper is transferred by sale, tOrclosttre 


Of mortzaze Or relinquishment in favour of . 


a specified person for valuable considera- 
tion, every Other co-occupant in the same 
survey number shali have a right of pre- 
emptrom 7? . , ... "OS 

. "" Sale has-been defined. in seetion-54 of 
the. Tratisfer of Property Act as the transfer 
of ownership in exchange fof a ptice, paid 

(2) 28 Ind. Cas. 345) 11 N., L. R. 8pyi 
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or promised or part laid and part promised. 
Section 77 of the Contract Act defines it 
as the exchange of property for a price 
and a price has been said to be the agreed 
value expressed in terms of money. . The 
price paid may consist of a debt due by 
the seller to the buyer and realised by 
the latter. Itissettled law that the price 
must, like the other terms of a contract, 
be ascertained or in some definite way . 
be ascertainable, 

Now, it has been found that the dower 
has not been ascertained, and we do nof 
know what the amount of the sehr was. 
Thetransaction clearly does not come within 
the definition of sale, neither isita re- 
linquishment under the authority Nara- 
yan v. Vithoba (2). The giving of the land 
as à family settlement is not a sale. 

It has been argued for the respondent 
in thiscase that the document falls under 
the category of a hiba-bil-iwaz, i.e, a gift 
for exchange as understood in the Muham- 
madan Law,atransaction made up of two 
separate actsof donation, t.e., of mutual or 
reciprocal gifts of specific property between 
two persons each of whom is alternately 
donor and donee and Rahim Bakhsh v, 
Muhammad Hasan (3) has been quoted. 
But it seems to me that a Aiba-bil-iwaz 
is a sale in all its legal incidents, But it 
is unnecessary to labour the point, and in 
my opinion the suit has been properly de- 
cided by the lower Appellate Court, kor 
these reasons, this appeal fails and is dis- 
missed with costs. The eppellant will 
pay the respondent's costs, 

Appeal dismissed. 


S. D. 
(3) xx A. 1; A. W. N. (1888) 266; 13 Ind; fur, 
152; 6 Ind. Dec, (N. 8.) 429. i 
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RANGOON HIGH COURT. 
INSOLVENCY CASE NO. 70 OF 1923. 

July 3, 1923. 

. " Present:--Mr. Justice Ruttledge. 

In the Matter of L. W. NASSE, AN 
INSOLVENT. 

o Presidency: Towns Insolvency Act (III of 

rgogh s. 112 (2) (c)—Bwrma Lusoleency Rules, 

1.189, whether nitra: vires — Realisation of: mortable 


property. 


E 


, The words “any other security " in rule 189 of 
the Burma Insolvency Rules, include a pledge 
_of moveable property, and, having regard to the 
language used in section 112 (2) (c) of the Presidency 
Towns Insolvency Act, it cannot be held that the 
rule is ultra vires. 


Mr. Sen, for the applicant. 


JUDGMENT.—This matter has come 
before me on a reference by the Second 
Deputy Registrar for a ruling as to the 
' meaning of rule 189 of the Insolvency 
Rules made under the Presidency Towns 
Insolvency Act, rgog. 

The Deputy Registrar is doubtful whether 
that rule contemplates the sale and realiza- 
tion of moveable property mortgaged, or 
under pledge, to creditors, and «thinks 
that it may only apply to immoveable 
property, and that the earlier part of the 
rule is based upon rule 16 in the Second 
Schedule to the Presidency Towns Insol- 
vency Act. 

In considering the validity of a rule, 
the first thing we have to see is whether 
itis within the rule making power given 
by the Act itself. ìn section 112 (7) of 
the Act, there is the general power given 
to the Courts having jurisdiction under 
‘the Act from time to time to make rules 
for carrying into effect the objects of the 
Act. The general power being vague, 
does not help us much on the question 
before us. However, when we turn to 
sub-section (2), clause (c), we find that 
* such rules may provide for and regulete 
the proceedings of the Official Assignee 
in taking possession of and realising the 
estates of insolvens debtors.” it is clear 
that in this rule no distinction is made 
between the moveable and the immoveable 
part of sttch estates, and that, consequently, 
if the Courts thought fit to make a ruie 
with regard to the realization by the Offic al 
Assignee of moveable property under pledge 
toa creditor as security ior his debt, such 
rule could not be held to be ultra vires. 

Com:ng now to the language of rule 189 
itself, the earlier part, no doubt, deals 
with the mortgage of the insolvent’s free- 
hold or leasehold property and directly 
refers to rule 18 inthe Second Schedule to 
the Act. Then come the words:—“ or 
by a-creditor who holds any other security 
over the insolvent's . property” which, 
in my opinion, cannot possibly be read 
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as controlled by the words “freehold or 
leasehold property" otherwise, there would, 
to my mind, be no valid reason for the 
insertion of these words. 

The rule, to my mind, contemplates 
and applies to two different heads. The 
first class to which it applies is, upon appli- 
cation by a person claiming to-be a mort- 
gagee of any part of the insolvent’s free- 


hold or leasehold property or by the Official 


Assignee with the consent of such mort- 
gagee to have the mortgage realized; in 
stich a case “‘a day shall be fixed for hearing 

x E Ld 


the application, etc. x * 


The second class to which it applies is, 
upon application by a creditor who holds 
any other security, that is, other than 
a mortgage over the insolvent's property, 
to have such security reelized; in such 
a case "a day shall be fixed for hear.ng 
the application, etc. ce T^ us 
the latter part of the rule prescribes. 

I think that this is the clear.meaning 
of the rule and that, in the argument by 
Mr. S. N. Sen on behalf of the creditor 
who seeks realization of the security and 
of the Official Assignee, this construction 
of the rule is in consonance with the in- 
variable practice of this Court in insol- 
vency matters in the past. ' 

Z, K. Order accordingly. 


uai utl, quat ili pak aan 


MADRAS HIGH COURT. 
Civiz, APPEAL NO. 339 OF 1918. 
August 9, 1923. ` 
Presents—Mr, Justice Phillips and’ 
Mr. Justice Venkatasubba Rao. 
SUBRAMANIAM CHETTY AND OTHERS. 
—DEFENDANTS—AÀPPEILANTS 
J E VEK US 7 
. LAKSHMANAN CHETTY AND OTHERS 
23 —PLAINTIFFS—RESPONDENTS. 
E Pavinerskip— Accoust—Suit for partial accouni. 
t A suit for partial account amongst partners 
of their legal representatives will only be allowed 
when it is equitable to do so. Ordinarily, when 
one partner seeks to make another liable on one ` 
single item due to the firm, it would not be equit- 
able to decree such a claim when the defendant 
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SUBRAMANIAM CHETÍY U. LAKSHMANAN CHETTY, 


partner is not allowed to claim other items which 
may be due by plaintiff to the firm. 

. Karri Venkataveddi v. Kolu — Narasayya, 
1 Ind. Cas. 384; 32 M. 76; 19 M. L. J. 10; 4 M. 
L. T. 456; Gopala Chetty v. Vijayaraghavachariar, 
74 Ind. Cas. 621; 45 M. 378; 30 M. L. T. 283; 
(1922) A. I. R. (P. C.) £15; (1922) M. W. N. 396; 
I6 L. W.200; 26 C. W. N. 977; 43 M. L. J. 305; 
24 Bom, L. R. 1197; 20 A. L. J. 862; 36 C. L. J. 
308 (P. C), relied on. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 82 of 
1016. ; : 

Messrs. A. Krishnaswams Lyer, K. Rajah 


Iyer and V. Ramasami Iyer, for the 
Appellants. l 
Messrs. K. V. Krishnaswami Iyer, R. 


Ganapati Iyer and A. Swaminatha yer, 
for the Respondents. 

' JUDGMENT.—This appeal, which is 
connected with Appeal Sut No. 340 of 
1918 from the same decree, relates to claim 
put forward by plaintifs against the A. M. 
Firm, consisting of the family of appellants, 
Plaintiffs’ father, the first detendant’s 
father and others were members ot N. R.. 
M. P. Firm, which deposited a sum of money 
with A. M. Firm, in wh ch first de! endant's 
father was a partner. The accounts of 
N. R. M. P. Birm have not been settled, 
This is à suit to recover plaintiff’s father's 
share of 3 debt dueto his firm by another 
firm, in which one partner of creditor firm 
is also a partner. Even if plaintifis were 
partners of the N. R. M. F..F.rm, this would 
be an action for a partial account—such 
a suit will no doubt lie in certain cases, 
but, as pointed out by the Privy Council 
in Gopala Chetty v. Vyayaraghavachariar 
(r) whena su.tforanaccount is barred, a 
suit for a partial account cannot be allowed 
merely on the ground that defendant could 
claim that a general account should be 
taken, because it would not be fair to drive 
him to taking an account, whch, the law 
thinks, cannot be properly taken owing 
to the lapse of time. The principle, which 
determines the maintainability of a suit 


(1) 74 Ind. Cas. 621; 45 M, 378; 30 M. L. T; 
283; (1922) A. I. R. (P. C.) 1154 (1922) M. Wi 
AN. 386; 16 L. W. 200; 26 C. W, N. 977; 43 M. la 
J: 305; 24 Bom. L. R. 1197; 20 A: u. J. 8623. $6 
C. L. J..308 (P. C). 


for partial account, is laid down in Karri 
Venkataveddi v. Kolu Narasayya (2) 
where it is observed :— 


“The rule leaves it to the Court to 
determine under what circumstances 
it would be equitable to order 


a partial account, having regard to 
the rights of the parties.’’’ We see then 
that such a suit will only be allowed in 
cases where it is equiteble to doso. Ordi- 
natily, when one partner seeks to make 
another liable for one single item due to 
thefirm, itwould not be equitable to 
decree sucha claim, when the defendant 
partneris not allowed to claim other items ` 
which may be due by plaintiff to the firm. 
This applies with edd tional force in the 
present case, for, the firm sought to be 
made liable is a joint family, and it would 
be inequitable to decree a solitary cleim 
against them, without allowing them to 
put forward the right of first defendant’s 
father, asa member of thefamily, toa share 
of the other partnership assets, If plaint- 
ifis could not bring the stit as partners, 
a fortiori they cannot bring it as legal re- 
presentatives of a deceased partner, 
"The Subordinate Judge has found that 
a suit for dissolution and taking of accounts 
is barred by limitation; and although this 
finding is impeached, we think, that the 
evidence of 6th defendant, coupled with 
the latter’s directing the closing of the 
business, and the fact that 6th defendant's 
agency, which consisted only in collections 
outstandings, terminated in November 19109, 
show that the partnership was dissolved 
not later than that date, 

We think, therefore, that this is not 
a case in which a suit for partial account 
can be allowed, for it would be most in- 
equitable to do so. 

The appeal is accordingly allowed and 
plaintiff's suit dismissed as regards this 
item with costs throughout, 

V. N. V. Appeal allowed. 

(2) x Ind. Cas. 384; 32 M. 76; 19. M4 I, J. 10; 
4 .M. L. T. 456. 
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MA SHWE THÉ V: MAUNG KAN, 


RANGOON HIGH. COURT. / 
SPECIAL SECOND CIVIL APPEAI,NO.335 
OF I922. 
l June 22, 1923. 
Present:—Mr. Justice Duckworth. 
MA SHWE THE—APPELLANT 
VEYSUS 


MAUNG KAN-—RESPONDENT, 

Buddhist Ecclesiastical Law—Monk, person be- 
coming, effect of — Renouncement of religious vows, 
effect of— Reconciliation with divorced wife. 

When a. Buddhist becomes a monk he divests 
himself of allearthly ties of relationship and 
property and dies a civil death, and his property 
vests in his heirs. If he subsequently gives up 
the monastic life, he cannot, ipso facto, reco ver 
his property. In order to constitute him the- 
owner of such property, itis necessary thatit should 
be returned to him in some overt manner, either 
by conveyance ot gift by those who are legally 
in possession thereof, or that he should resume 
it from them in some legal and valid fashion. 

Ma Pwe v. Maung Myat Tha, 2 U. B. R4 
(1897-01) 54, Maung ShweTon v. Maung Tun Lin, 
49 Ind. Cas. 317; 9 L.B.R. 220 at p. 244; x1 Bur.T,. 
PR. 161 and Ma Nyun Sein v. Maung Chan Mya, 
66 Ind. Cas. 573; 11 L. B. R. r24, referred to. 

Plaintiff was.divorced by her husband who, sub- 
sequently, became a monk. His brother, the 
detenadant, succeeded to his property. Some 
time after he renounced his religious vows and 
resumed marital relations with the plaintiff, 
On his death, plaintiff sued defendant to recover 
her share in her deceased’ husband's property as 
his widow: 

Heid, (1) that when plaintiff'S8 husband became 
a monk his property vested in the defendant as 
his heir, the plaintiff being at that time divorced ; 

(2) that when the plaintiff's husband ceased to 
be à monk his rights in the property were not 
revived and there being no evidence of a valid 
resumption by him, the reconciliation with the 
plaintiff did not entitle the latter to claim a 
widow's share in the property on the déath of her 
husband: —— 

Mr Ba Si, for the Appellant, 

Mr. Se^ for the Respondent, 

JUDGMENT.—In this appeal the facts 
are notin dispute - 

An interesting point of Buddhist Eccle- 
siastical Law is raised, but I consider that 
the decision thereof is not difficult 

Maung Shwe Kheing, deceased, and Ma 
Shwe The (the present appellant) were 
man. and wife. Their religion is Burniese 
Buddhism. for the purposes of this ĉase; 
it may be stated that he was the owner 
of ‘certain property, namely, the house 
and garden land in dispute. They quarrel- 
led, and there was a divorce at which 
there was a division of property, Maung 
Shwe Kbaing obtaining the said house 
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and garden land Later, there was a 
civil suit by Maung Shwe Khaing for resti- 
tution of conjugal rights, which failed, 
because Ma Shwe. The set-up the divorce 
asa shield, Some time afteewards, Maung 
Shwe Khaing entered the Buddhist priest- 
hood, and became a'pongyi. Maung Kan, 
his younger brother, took possession of 
his property, and it is more than probable 
that it was actually left in his possession ` 
by Shwe Khaing Nine months later on, 
Maung Shwe Khaing put off the yellow 
tobe. He then resumed cohabitation with 
his divorced wife Ma Shwe The, the couple 
actually living with Maung Kan in the 
said house and garden land, Shortly aiter- 
wards, Maung Shwe Kheing died. 

The property is now in dispute in this 
case between his widow, Ma Shwe The, 
and his younger brother, Maung Kan. 

The lower Courts differed. The Tria] 
Court decided in favour of the wife, but 
a Appellate Court dismissed her 
sult, 

There can be no doubt that the lower 
Appellate Court is right, 

By becoming a monk, Maung Shwe Khaing 
divested himself of all earthly ties of re- 
lationship and property, and died a civil 
‘death. Seethe case of Ma Pwe v. Maung 
Myat Tha (1) and Maung Shwe Ton v. 
Maung Tun Lin (2). 

His wife, even if not divorced, could, 
after seven days, have married again. 
(See Manugye V, 17). D 

Since she was a divorcee, his property 
naturally passed as though he were dead 
to his own family. ` 

When he gave up the monastic life. 
he could not, ipso facto, recover hisproperty 
and the reconciliation with his. divocrced 
wife would not affect the question. It 
would be necessary that the property 
should be returned to him ih some evert 
manner, either by conveyance orgift, from 
those who would be legally in possession 
thereof, Or by his resuming his propetty 
from them in some legal and valid-feshion. 
In the case of Ma Nyun Sein v. Maung 
Chan Mya (3), it was held that if a kittima 


i (1). 2 B.. R. (1895-62) 5, -a P -> : 
.{2)- 49 Ind..Cas..317; oL; B. R« 220: atip, 244; 
1r, Bur. L. T. 161, : 

. (3) $6 Ind. Cas. 573;.11 L. B, R, 124. - ; i 
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adopted son becaine.a monk, he ceased 
' to.be an. adopted son, and that. when he 
left the priesthood, it wasin fact and law 
necessary that he. should be, in some way, 
.Ie-adopted, in order to resume. his former 
position, “The. analogy.in the present case 
is «obvious. "The evidence«of .any .overt 
and valid.resumption.of his property by 


“Shwe . Khaing from Maung’ Kan in this 


case is not that of: disinterested. witnesses, 


. and: I agree with the learned ` Judge of 
"the District Court in..rejecting it, The 


. witnesses are all either related to Me Shwe 
The-or are. under:some. obligation to. her, 
"Ihesstory which ‘they told is not. only en 


improbable one, butütis. flatly conttadict- - 


: ed'-by~the defence witnesses, - 


- The appeal-is: dismissed with costs. 
Z. K. AP heal. dismissed. 


 JALLAHABAD.:HIGH::COURT. 
Ctvr MISCELLANEOUS’ REFERENCE 
No. 311: OF 1929. 
. January 20; 1920. 

. Present:—Mr: Justice Piggott, 
and Mr. Justice Walsh. 
“RADHA KISHEN AND: OTHERS— 
‘PETITIONERS 
` VEVSUS 
RAM NATH AND OTHERS-—OPPOSITE- 
PARTIES. 

- Civil Procedure Code ( Act. V.of 1908), s..11— 


Suit by:members of. Corporation in personal capacity - 


. —» Subsequent suit by Corporation——Res judicata. 


,In.déciding whethet or not a decision in a pre- 


vious suit “operates as ves judicata in a-subse- 


quent one, the Court;has:to consider the array 


- o parties, theissues-raised and the point or points, 
actually idecided- in the previous litigation. 


| (p. 674, col, 2.] 


~ 


~ Certain “persons ' belonging to the guild of 


-prests.of'a.certain:temple, describing them- 


. S lyes as ‘Spanch pandas”? brought a suit against 
the defendants for the cancellation, of a deed 


` of gitt.of the right to share.in the offerings at 


‘the temple, executed in their favour by their 


. uncle, a-member ofthe. panda guild, and -for 


a perpetual injunction -restraining them, from 


, acting. as; pandas at the temple. . The form 


of the plaint was ambiguous, and it appeared 
‘that the plaintiffs were not quite- clear in their 


. own minds whetherthey were claiming semething 
for themselves or forthe benefit of the entire 
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guild of the pandas, 
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body of pandas. The question of the wrong 


- done to the entire body of the pandas, regarded 
as a guild or corporation, 


by the intrusion of 
two outsidcrs upon the exercise of priestly offices 
to which only members of the guild had a right, 
was, toacertain extent, putinissue by the plead- 
ings, but was obscured by an ambiguous para- 
-graph in the plaint, in which it was stated that 
no one of the panda caste excepi the plaintiffs 
was entitled to take the offerings and also by 
another paragraph in which it was stated that 
if any panda. died without an heir entitled to 
succeed to his individual tights, then those 
‘rights passed to the panch pandasas such. ‘The 
Court confined itself to the single question of 
the locus standi of the, plaintiffs to maintain the 
suit as panch pandas and dismissed the suit 
holding that the plaintiff had failed to prove 
that no one, except the plaintiffs, was entitled 
to receive the offerings, or that the rights of the 
deceased panda, the uncle of the defendants, 
devolved upon them as panch pandas. Ona 
subsequent suit being brought by the „entire 
including the ‘plaintiffs 
in the previous litigation, against the same de- 
fendants for the same reliefs, it was urged that 
the. finding in the. previous suit must be inter- 
preted as a finding that the plaintiffs in the forme. 
er suit had failed to establish that the pandas, 
as a guild or corporation, had an exclusive right 
-to receive offerings and that the matter was 
ves judicata: RS 
Held, that the question in issue in the subse- 
quentlitigation, namely, the right of the pandas, 
‘as a guild or corporation,. to receive offerings, 


and the question, whether or not the defendants 


had. been trespassing on that, right . without 
any justification, had uot been decided in the 
former litigation and was not ves judicata in 
‘the subsequent suit. [p. 676, col. 2.] 

Miscellaneous reference by the Local 
Government under Rule 17. 0f the Rules 
and Orders relating to the Kumaon 
Division, 

Messrs.’ B. E. O'Conor and Baldeo iRam 
Dave, fot the Petitioners, < 

Mr. M. L. Agarwala, Dr. Tej Bahadur 
Saprit and’ Mr. Lakshmi Narain, for the 


Opposite Parties, 


JUDGMENT. —This isa reference by the 
Local Government under Rule 17 ot the 
Rules and Orders relating fo the Kum- 


aon Division, The suit. as brought. was 


by .a body of 97 plaintiffs describing 
themselves as deoprayagi pandas of the 
Badrinath Temple ın Kumavun, It appears 


to be admitted thet tie entire bocy of 


pandas entitled to this description is 
even; more numerous, but the. plaintiffs 
have taken the precaution of causing 
notice to ssue uncer O. I, r. 8 of 
the Civil Procedure Code and the result 


+ 


674 

RADHA KISHEN 9, RAM NATH, 
is that there can be no questionin the 
present case as to the plaintiffs’ repre- 
Senting the entire guild of pandas in 
whose names they claim to maintain the 
suit, Stated, as briefly as possible, the 
cose for the plaintiffs is that their guild 
Or corporation possesses an exclusive 
right to conduct pilgrims to a certain 
spring known as the Tapta Kund near 
the temple of Badrinath, to supervise 
the ceremonial bath which the pilgrims 
take in the said spring in accordance with 
the ritual prescribed by custom and to 
receive from the pilgrims such offerings 
as they may feel disposed to make in 
relurn for these services, It requires 
to be borne in mind that the right thus 
formulated has nothing to do with the 
qvestion of the free choice left to any 
individual pilgrim from amongst the 
entire body of pandas. It may or may 
not be true that any particular pilgrim, 
on setting out for this sacred spring, has 
a free right of choice amongst the entire 
body of pandas and may select for his 
priest and religicus guide such member ot 
the guild or corporation as he chcoses, 
What the plaintifis claim is that this 
right of choice is limited to the body 
on whose behalf they bring this suit. 
The two principal defendants, Radha 
Kishen and Pitambar, are the sister's 
sons of one Tara Dutt, who was admit- 
tedly, in his life-time, a member of tke 
guild or corporation of deoprayagi pandas. 
He died withont issue, leaving a wiccw, 
and this widow las executed two deeds, 
cne of them in British territory and tle 
other in the state of Teri Gariwal, by 
which she purports to convey to tLe 
said Radha Kis:.en and Pitambar wrat- 
ever rights her Lusband possessed as a 
member of this curpuration. . She has 
also been impleaded as a defendant in 
this suit, while the two remaining de- 
fendants are reversioners underthe Hinda 
Law to the estate of Tara Dutt aforesaid 
and have been impleaded on the ground 
that they have ccusented to the transfer 
purporting to be made by this deed of 
gift. ‘ne present suit was inst:tuted in 
the Court of the Deputy Commissioner 
. of Gariwal and claimed a considerable 
sum by way of damages, along with a 
declaration of the rights of the entire 
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body of deoprayagt pandas with refer“ 
ence to the conduct of pilgrimages to the 
aforesaid Tapta Kund and an injunction 
restraining tie principal defendants from 
interfering with those tights. ‘The Trial 
Court has found infavour of the plaintiffs 
on all the main questions litigated, except 
as regards the amount of damages; and 
has, therefore, granted a decree for the 
recovery of Rs. 600 as damages, a de- 
claration of right and a perpetual injunc- 
tion against the defendants Radha Kishen 
and Pitambar. The Commissioner ‘of 
Kumaon has affirmed this cecision on 
appeal. The matter has been referred to 
this Court by the Local Government, 
mainly on the ground thatthe questions 
in dispute in this litigation were res 
judicata in favour of the defendants, by 
reason of a previorslitigation wlich was 
commenced by the present;tion of a cer- 
tain plaint in the Court of an Assistant 
Collectorof Kumaon on the 9th of Feb- 
rdary I913, ard concluded by a decree of 
otder of the Local Government based 
tipon a reference decided by a Bench of 
this Court on the 23rd of March 1916. 
The entire file cf this previous litiga- 
tion is before us, and we have to con 
sider the array of parties, the issues 
raised and the point or points actually 
decided. The  defendints in that case 
were the;same as the defendants in 
the suit now referred to us, but there 
were six plaintiffs only and these de- 
scribed ti.emselves as“ panch pandas” 
of Bidri Nath. The reliefs soi ght were 
the cancellation of the deed of gift in 
favour of Radia Kisken and Pitambar 
and a perpetual injunction restraining 
these persons irom acting as , pandas at 
Tapta Kund. The plaint is ambiguous 
in some of its paragraphs, and tke eftect 
of these ambiguities was felt througiout the 
litigation. The pisintifts never seemed 
quite clear in their own minds whether 
they were clatMing something for them- 
selves personally or for the benefit of the 
entire body cf pardas. The judgment of 
the Deputy Comm’ssioner of Garhwal in 
that case, wijen the suit came before Lim 
aS the Court of first appeal, shows that, 
when the plaintiffs were challerged to 
show what locus standı they lad for 
maintaining the suit at all, they went so iar 
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as to fall back upon a claim to which no 
reference was made in the p'aint itself, 
to the effect thet some of them were 
actually reversioners under the Hindu 
Law to the estate of Tara Datt. Acer- 
tain misconception lies at the very root 
of the plaint in the former suit. The 
deed of gift sought to be impeached was 
treated as if it operated so as to transfer 
to Ridha Kishen and Pitambar a right 
personal to Tara Dutt, which upon the 
death of Tara Dutt must be supposed to 
have devolved upon sont specific indi- 
vidual’ or individuals. The question of the 
wrong done to the entire body of deoprayagi 
pandas, regarded as a guild or corporation, 
by the intrusion of two outsiders upon 
the exercise of priestly offices to which 
only members of the guild have a right, 
was, to a certain extent, put iu issue by 
the pleadinzs, but was obscured over 
and over again, finally, with fatal effect 
by the form of the plaint. We find that 
when the plaintiff Lejja Ram wes ex- 
amined in theformer litigation he tried 
to clear up his position by defining more 
accurately than had been done in the 
plaint the position of the plaintiffs as 
*bauches '' or “panch mukhias" (for both 
expressions are used) of the entire 
body of deoprayagi pandas. Amongst 
other things he definitely claimed 
that the plaint'ffs owed their position as 
panches toan election by the entire body, 
of deoprayagt pandas, carried out under 
the orders of the Ruler of the State of 
Tehri Garhwal, wh ch entitled them to 
maintain or defend suits on behalf of 
the entire guild of pandas. Inthe plaint, 
however, this positon is very much 
obscured by an amviguous paragraph `n 
which it is stated that no one of the 
Panda caste except th? plaintiffs ^s entitled 
totake gi'ts or offerings from the pilgrims, 
and also by another paragraph in ithe 
plaint in which it is distinctly stated thet, 
if any panda, that is to say, any Member 
of the guid or corporat’on, dies without 
an heir entitled to succeed to his individual 
rizhts, then those rights p^ss to the 
pinches or panch mukhias as such. It 
seems beyond question thit this paragraph 
of the plaint was intended to assert a 
clam n behalf of the pl.n'iffs person- 
ally, in their capacity of panch pandas, 
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antagonistic to the rights of the guild or 
corporstion o: pandas as a whole. 

We now proceed to the course of the 
Utigation thus unhappily started. ‘The 
Court of first instence, for reasons into 
which we need not -enter, decided the 
sut in favour of the plaintiffs and gave 
them a decree. The Deputy Commissioner 
of Garhwal, sitting in first appeal, went 
into the whole matter at very great 
length, The pert of his judgment, with 
which we are piincipally concerned now, 
is that in which he deals with the 
objection taken before him that the 
plaint fis had no locus standi to maintain 
their suit. He had previously  over- 
ruled the plea that the plaintiffs included 
any reversioners to the personal estate of 
the late Tara Dutt. He goes on to con 
sider those passages in the plaint in which 
the plaintiffs assert their rights as mukhias 
or pinch pandas. He says that. the 
plaintiffs have put forward a certain piece 
of evidence, namely, a sanad granted in 
their favour by the Tehri Darbar, which 
Seems to recognise their right to act Tor 
the entire body of pandas and to con 
ducta litigation on their behalf, in a 
manner an@logousto that of the Manag- 
ing Directors of a company or corpora- 
tion. He does not, however, base liis 
decision upon this ground, He passes 
over it wilh the words “whether this 
were so or not," and goes on to hold that 
the plaint-d.scloses a czure of action which 
would make it maintainable by eny 
g ven: member of the guild or corporation 
ot deoprayagi pandas or by any group of 
stich members. Having thus disposed of 
the objection that the plaintifis had no 
right of suit, he deals with the merits of 
ihe dispute, and, finding on every point 
in favour of the plaintifis and against the 
contest ng defendants, proceeds to decree 
the claim for a (declaration. In the con- 
c'ud ng portion of his judgment, he gives 
reasons, “nto wh ch we need not enter, 
for declining to grant an injunction. The 
result wes that the pla/ntiffs went to the 
Court of tke Commissioner of Kumaon 
in secon] appeal against the decree in so 
far as it decl neg to grant the injunction 
for which they had prayed, while the 
de'eniants raised cross-objections rte- 
iterating, amongst other pleas, the poin, 
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that the pl intiffs -h:d no right of suit. letter of reference from the Local Govern- 


The judgment of the Commissioner ..ment. which i~ now before us it is suggest- 
deals man'y with tre question "of -edsthat .the finding of this Court must 
the injunction. He discusses also a -be interpreted-asa fincing that. the plaint- 


“elvim which: had been put: forward: on: iftsin the former suit had failed t. estab- 
be:alf of Ridha K's en end Pitumbar, .lish that the deoprayagi . pandas aS a` 
“to the effect thit they were t .emselves. guild. or corporation had. en exclusive right 
members of the guild of corporat‘on of .to.conduct pilgrims to thi- sacred spot, 
deopřayagi pandas, This he decides. to-superintend the. performance of tie 
against them, and he -goes‘on to hold -usual.ceremonies there and. to:receive the 
that the Deputy Commissioner had. given - offer ngs by which the: services of the 
no adequate ‘reasons for -refusing an ‘officieting panda atthe. Tapta.Kund are 
injunction.: In dispdsing of this'mdtter, -ordinarily rewarded. If we thought 
he seems to assume that’ the "plaintiffs .that.any decision to.this effect was to be 
had a right . to ‘maintain the suit as found,-either expressly or by-implication, 
panch mukhias -en behalf of the entire. in the ‘judgment of -this.Court other con- 
:body of ‘pandas, but he does not:discuss ‘siderations wonld.arise; but, for tLe pur- 
the point and records no specific ‘finding. “pose of the reference-now before us, ‘it is 
. The ressit, however, was ‘that the‘Court enough to say that..we cannot. find any 
ofthe Commissioner, the High «Court of ..such decision .in this Court's ju/gment 
‘Kumaon, decreed the pleintiffs’ claim.as- of. the:23rd of March. 1916. The” learn- 
-brought. This decision -was referred to. ed : Judges were ‘obviowsly pressed with 
this. Court by the - Local -Government the defective form ofthe , plaint and 
üüder r. 17 of the Kumaon. Rules and .with those two particular ;.paragraphs in 
Orders, precisely as the case -now before: which ..the -then, plaintiffs appeared ‘to 
us has been. The learned Judges of this ‘be asserting.rights, personal to .themselves. 
- Court,’ before whom the reference was If-they decided anything by implication, 
- heard,. confined ‘themselves to the -single it” was that: the plaintiff :in ‘that suit 
question ob tbe locus.stand: of..theplaint- shad faild to. prove .that' they had any 
“ifis. to maintain that suit. It is quite right.as panch pandas to bring a stit 
-cleat from -their decision -that they -on behalf of the entire guila or corpora: 
sera much presse! with .that -pata-. tion of -deoprayat, pandas. -It is, perhaps 
-graph in. the-plaint to which . we -have .doubtful whether a .decision even to 
‘already referred, in which the claim was .this extent should be.regarded as implied 
put forward.that'no one except -the-plaint-.-in the answer made by this Court to 
. iffs. was eatitled to receive the offerings. the-Local Government's reference in the 
mage'by pilgrims to the: Tapta . Kund..:-former suit, but certainly the. decision 
In-a later passage of tbe -judgment,they . does not go a- single step beyond this. 
represented the plaintiffs as having claimed -The question in issue in: the, present 
that-they alone as panch pandas:were.. litigation, . namely, -the -rights of the 
` .entitled to these offerings. Ethe-‘expres- deoprayagt -pandas as. a guild or cor- 
` Sion-used in.this, part of. the judgment ..poration, in .respect.of .the  iites of 
is not quite accurate, but the. reference .ceremoniss conducteq on:behalf-of pigrims 
obviously is to that paragraph :in the to ‘the Tapta Kund, and the question 
. plaint in, which it -was asserted that -whether -or.not the. defendants Radha 


whatever rights the late. panda. Tara ‘Kishen and Pitambar have been . tres- 


.JDutt.had possessed in his .life-time .to 


. shere in those cfferings had — dovolved: 


. upon Lis death on the panch pandas 
as' such. Holding that the plaintiffs 
"kad, upon the findings of the Courts be- 
low, cle:rly failed to establish: either of 
these alle ations, the learned Judges ci 
this Court recommended that the suit. as 
` prought should be dismissed. In the 


“passing On those 
justification, has. mot been decided. in the 


tights ‘without any 


former litigation and is not res judicata 
against -the ‘plaintiffs in the ‘present 


‘suit, 


"phe.only = other -point faken in the. 


ocal Government's letter. of reference is 
-not stated with muci: ..preciston, . but 


amounts to à suggestion that no adequate 
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ease-for.the-issue of an, injunction is. 
made- out: Oa. this. point, it. seems. 
su ffitient: to: say. that, on-the findings. 
of‘ thes Courts below, .the-issue: of .an- 
injunction seems to us fully. werranted:: 
Oar answer, therefore, to-the.reference is 

that the decision of the High Court- of, 
Kümaon in; this: case;is. not, jn our 

opinion,. open: to objection: onrthe.grounds- 
suggested in» the letter. of; reference, that: 
it'ought'to beaffirmed, and, that the. des. 


fendants should :be made: liable..for: the. - 


costs of this hearingras certified, by the 


"d 


by:the: Tavoy: Municipality to Ranga- 
Swamy was attached. by Mr. Wells. The 
latter was a judgment- creditor of thee 
said Rangaswamy. The money was piid 
intor. Court. The present applicant, Pho- 
mon. Singh, then applied to remove the 
attachment: on.. this money, on the ground 
that Rangaswamy hed no-interest in the 
Money, a£ -the.timeof the attachment, the 
said money- belonging to him (Phomon 


Singh), in, virtue of a partnership agree- 


ment, dated 15th, March 1922, between him- .- 


‘self -and Rangaswamy. 


The money was admittedly payable for 
a gravelcontract with the Tavoy Muni" 
cipality-taken. up by Rangaswamyin his 
sole;name,. and it appears that, Ranga- 
swamy: was entirely financed by Phomon 
Singh--the. arrangement between him- 


. and Rangaswamy being that Phomon 


parties. 
N. H. Reference answered., 
BE 
| : =e BY 
RANGOON- HIGH: COURT. 


Civil, REVISION NO 122. OF: 19224. 
' May 4, 1923: 
Present: —M1; . Justice: Duckworth. 
PHOMON^SINGE-—APPEICANT: 
UEVSUS | 
00A) T. WELLS--RESPONDENT, . 
Civil Proceduve:;Code, ( Act: V} of. 1908),,5.. 115, 
O. X X4, rr. 59 to 63——Ordex after proper vnves- 
ligation—- Revision, when justified. e 
Where an order has, after proper investigation, . 
been properly passed under O. KAT; rra 59 to. 
63 of, the Ciyil Procedure Code, the High Court 
Should not, even though the order is erroneous, 
interfere in rewision,. since there is. a remedy by 
suit. [p- 678,vcolá. Y &2.] | 
Where, however, investigation has been refused, 
or an order passed without investigation, or the 
order passed after a proper investigation is not 
a proper order in accordance with O, XXI, rr. 59 
to 63 of the Civil Procedure Code, a High Court 
should and can interfere, if it is in the interests 
of justice to do so. [p. 678, col. 2.) 
San Tun Pru v. Mi Ani Me, x L. B. R. 180, 
relied on. "e 
Where a, Court neglects clear provisions 
of law as to.the points upott;whichitshould:decide 
a case, it.acts, with -material irregularity in, the, 
exercise of its jurisdiction. , [p. 678, col. 2]: 
Civil revisionyagainst the -decree of, the 
Sub-Division:1  Court;. Tayoy, in Civil 
Miscellaneous No. 12 of 1922. 
Mr, Paget, for the Applicant, 
‘Mr. Barnabas, for the--Respondent, . 


JUDSMENT;—Ii Execution; Case: No; 19 
of 1922 aum of. R8. 24851272 0ut. of" a. 
sum of Rs, 498-12«0 said to be payable 


Singh. was to bear all the expenses 
receive all payments, and settle accounts 
thereafter, with Ranzaswamy, each sharing 
the nett profits, or the lossincurred. 

It isequally-clear-that,sofaras the Tavoy 


, Municipality were concerned, Rangaswamy 


was the.only person known to them, who 
was: to. receive the payments, by means 
of: perlodical cheques, and that he then 
had. to. pass on the money, o“ tke 
cheques,. to Phomon Singh. | 
On; these facts, the-Judge of the Srb- 
Divi-innal. Court-at Tavoy, after a full ` 
investigation, decided that tke. meney in 
question, was, atthe- t'me of attec! ment, in. 
Rangaswamy’'s possession, and hold ng that 
a Judge:is.merely concerned in a removal 
of attachment. case, with the. question . of. 
who, was in ectual possession when the 
property, was, attached, he. dismissed 
Phomon: Singh's claim to-remove the 
attachment with costs, His reasons were. 
that: the bill for- postponement of tke 
gravel contract was made out. at Ranga- 
swamy's.: request. whilst tre cheque for 
the amount: was to- have been made out, 
in,his..name; so that, vntil he paid the 
sumt.over-to Phomon. Singh, after receipt. 
thereof from the Municipality, the money 


must;behe!d to have been in his (Ranga- | 


swa my’s):, possess on. 

Pomon; Singh, through lis Advocates, , 
has comte to this Court praying for inter- 
ference on revision under section Ix5, 
Civil: Procedure; Code, on-the | gr ound that 


4 
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the Judge did not apply his 
his order to O. XXI, 11, 59 and 60, 
Civil Procedure Code, and so did rot 
Fass such an order as is contemplated 
by O. XXI, rr. 50, 50, 6r, 62 and 63, 
Civil Procedure Code. It is contended 
that the Judge never'considered or decid- 
ed . whether Phomon Singh, by virtue of 
the agreement of March 15th, 1922, kad 
8n interest in the said money, and that 
the Judge should have gone into the ques- 
tion asto whether Rangaswamy's posses- 
sion, if any, was on his own account, or 
on that of Phomon Singh. 

Asa matter of fact, the money was 
probably never in Rangaswamy’s posses- 
sion, but was, at the time ot attachment, 
in the possession of the Tavoy Muni- 
cipality on account of  Rangaswamy, 
while 1t is clear that Phomon Singh had 


an interest in the money probably to a. 


greater extent than one-half, and, as 
against Rangaswamy, a right to handle 
the whole amount. 

The learned Judge clearly neglected 
ta consider essential points under O. KAT, 
Ir. 59 and 60 Civil Procedure Code. 

The question now arises as to whether, 
in these circumstances, this Court can, cr 
should, interfere on Tevision, when under 
O. XXI, 7. 63, Civil Procedure Code, the 
applicant has a statutory remedy by suit, 
whilst the order passed inthe removal of 
attachment case is subject to the result 
of such suit, if any, conclusive, 

it is argued by Mr. Barnabas that, 
inasmuch as O. XXI r. 63, renders tke 
order conclusive, subject only to the 
result of a suit under that rule, all 
revisionary powers Ate precluded, but 
this cannot be so, where no proper 
investigation is made, and 1 do not 
think it is so, where the order [esced 
neglects essential points laid down ‘for 
decision in rr. 59 to 62, O. XXI. In 
my’vew, tke word conciuswe Las the 
same meaning as final, i. e., o neppea'al le, 
see the case of Mahomed Ebralam Moolla 
v. Jandass (1). 

In my opinion, where the order in ques- 
tion has, after proper invest gation, been 
properly passed under O, -X XI, rr. 59-63, 


(n 79 Ind. Cas. 135; 11 L. B. R. 387 at p. 392; 
(1923) As I. Bi (RA) 94i X But, Lem J. 136, 
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 t&medy by suit. It is a well 


. with 


a 


11925 


- 


Civil Preceduve Code, this Corrt shotld 
not even, tboig'. the orcer be erroneors, 
intrfere in revisin, since flere is a: 
known 
princip!e that revisionary intcrfererce is 
to be avoided, where another remecy is 
available. l 

But where investigatie nbas been refi sed 
or an crder passed without invest gation. 
(See the cate of Nga Tok v. Subramonian 
Chetty (2)) or where, as kere, the «rder 
passed, after a proper invest'gaticn, is 
not a proper order passed in accord: nce 
O. XXI, r. 59-63, Civil Prccecire 
Code, I am of Cpinion that a High 
Court should anc can interfere, if itis in 
the interests of justice, under section 115, 
Civil Procedure Code. ‘That this is so, is, 
I think, clear fromthe care of San Tun 
Pru v. Mi Ani Me (3), with the 
arg uments in which I am in agrecme:t. 
The lower Court has in this case clearly 


‘ected with material irregularity in tle 


exercise of its jurisdiction by regletirg 
Clear prcvisiors of lew esto tle poi: ts 
upon which it skovid decide stel cases 
as this. I set aside tle orčer dismiss- 
ing Phomon Singh’s applicationand direct 
the lower Cour to proceed to determine 
the correct questions in issue aS adum- 
brated above, I allcw the applicant costs 
in. this Court witb Acvocate’s fees ci tk3ce 
gold mohurs. 

W. C. A. Order set aside, 


(2) 10 Ind. Cas. 904; I U. B, R. (1910) 75, 
(3 1 L. B. R. 180. 


CALCUITA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDIC1aN, 
Etr ery 4, 1020, 

Present :— Mr. Jistice Greaves, 

In 26 SHRAGERS, Lap, (Ix 

LiIQuIt ATION). 

Companies. Act (VII of 1913)—Dissolution 
ef Company-—Form of order— Practice. 
In this case the High Court laid down the fc1m 
of order under the Companies Act for dissclu- 

tion of a Company in compulsory liqvidaticn. 
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Mr, A. A. Avetoom, for the Petitioner. 

JUDGMENT.—TLe order will be in the 
foltow;ng terins;— 
. "Upon the application of Edward 
W iliam Viney of 6, Hastings Street, 
Calcutta, Chartered Accountant, one of 
the Official Liquidators of the above- 
named Company, and upon  hkearirg 
Counsel for the applicant, and upon read- 
ing the report of the applicant on the 
liquidation of the above-named Com- 
pany and the account annexed thereto 
and the applicant undertakirg to advertise 
the release hereinafter directed in the 
Exchange Gazette ana to state the amotnt 
paid to the Accountant-General e9 berein- 
after ordered, it is ordered tbat, the ap- 
plicant be at liberty, out of the balance ct 
Rs. 960-4-10 standing to the credit of the 
liquidation in tne Bank of Bengal and 
appearing ir thesaid account, to pay 
and retain a sum of 5 gold mohurs for 
bis remunefation as one of tbe official 
liquidators of the above-named Company 
and also a sum of ro gold mohuys which 
this Court does asses as the costs of this 
appl’cation and also the sum of Rs, 10 
for the costs of the advertisement herein- 
before referred to and it is further 
ordered that upon the applicant paying 
to the Accountant-General of this Court 
the balance of the said sum of Rs, 960-4-I0 
remaining after making tr e payments berein- 
before directed and  passiLg his account 
and handing over the books ana papers 
of the Company as berein-after ordered 
he and Jobn W. Thurston, the other 
offic'al ligsidator of the above-named 
Company, be released from further acting 
as liquidators and it is further ordered 
that the above-named Company be dissolv- 
ed as from three months from this date 
and itis further ordered that the book. 
and papers of the above-named Company 
other than the file of the proceedings and 
the account of the Official Liquidator which 
are to b- deposted in the records of 
the Court be retained by tbe liquidator's 
firm or such agent as he may appoint 
for the space of 18 months as from this 
date and be then destroyed.” 
ON, EB. Order accordingly. 
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RANGOON HIGH COURT. 
Civir, MISCELLANEOUS APPRAL NO. 229 
OF 1922. 

Junezrr, 1923. 

Present :—Mr. Justice Heald and 
Mr. Justice Lentaicne. 
MAUNG LUN BYE—APPELLANT 
Versus — 

MAUNG PO NYUN— RESPONDENT, 

Civil Procedure Code ( Act V of 1908), O0, X X I, 
TF. 43, 53, 78— Execution of | decree—Money- 
decree, whether moveable property — Attachment— 
Sale— Procedure. 

A money-decree is not “moveable property" 
within the meaning of O, XXI, r, 78 of the Civil 
Procedure Code. [p. 680, col. r.] 

Rule 53 of O. XXI of the Civil Procedure Code 
lays down the procedure to be followed when 
a nq ees is attached in execution. [p. 680, 
col. 1. 

A money-decree cannot be sold in execution 
of a decree obtained against the holder of the 
money-decree. [p. 680, col. 1.] 

Sultan Kuar v. Gulzayi Lal, 2 A. 290; 4 Ind. 


‘Jur. 359; 1 Ind. Dec. (N. S.) 735; Tiruvengada 


Char? v. Vythilinga Pillai, 6 M. 418; 2 Ind. 
Dec. (N. S.) 571; Gopal Nanashet v. Joharimal, 
16 B. 522; 8 Ind, Dec. (N.s. 827 and Jotindro 
Nath v. Dwarkanaih Dey, 20 C. Ira; xo Ind, 
Dec. (N. S.) 75, relied on. 


Mr. Bose, for the Appellant. 
Mr, Ba Si, for the Respondent. 


JUDGMENT.—In Suit No. 108 of 19179 
of the  Sub-Divisional Court of Pegu Te- 
spondent and Mi Dwe Byu, who seems 
to have been respondent’s wife, obtained 
a money-decree for Rs. 2,793-5-3 against 
Mi Taet and Ma San Kyi, the latter 
being liable only as heir and legal 
representative of ber mother Ma E 
Kin. 

In Suit No. 24 of 1919 of the District 
Court, Pegu, Ma Thet and Ma San Kyi, 
the latter again in the capacity of heir 
and legal representative of Ma E Kin, 
obtained a money decree for Rs. 6,358-6-n 
against respondent alone. 

In Execution Case No. 57 of 1921 of 
tne District Court of Pegu, Ma Thet and 
Ma San Kyi applied for -attachment of 
the decree in Suit No. 108 in execution 
of their decree in Suit No, 24. The 
decree was‘attached, but, instead of 
following the procedure laid down ig 
O. XXI, r. 53 read with O. XXI, T. Is, 
the Court called on respondent to show 
cause why the decree sbculd not be ggpg 
by Court-auction, | 


^ 
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Respondent objected to the” proposed 
sale, and was given time to move the 
Chief Covrt to stay execution of the 
decree in Suit No. 24, but. on the . date 
fixed .for the further hearing of the 
application for execution be was absent 
and the decree was ordered to be sold. 
It was sold by auction.and was bought 
by appellant. for Rs: 725. 

Respondent applied to have the sale 


set aside on the ground that the sale of- 
money ‘decrees. after attachment in exe- 
cution- is contrary tolawand thatthe sale: 


was. vitiated by various other irregu- 
larities. | 


The Court set aside the sale on the- 
ground that the procedure adopted by 


the Court was ilegal ard that ‘neither 
the decree-holder nor appellant could be 
allowéd to take advantage of the Court's 
mistake. 

Appellant now appeals against the 
order setting aside the sale on the ground 
that no irregnlarty in publishing. or.con- 


. ducting a sale of moveable property. in. 


execition can- vitiate the sale, and. that 
respondents oniy remedy was by way: of 
a spit under O. XXI, 1.78. He also 
claims that, because respondent failed to 
appear on: the date on which tbe decree 
was-ordered to be sold he was estopped 
from’ objecting..to the.sale. 


It is clear that appellant bas no case. 


either on the merits or in law. A. moóney- 
decrée is not “ moveable property” 
within' the- Meaning of O. XXI, r. 78, 
vide ff. 43 and 53. Rule 53 lays 
down the procedure to be followed in 
exectition when a monéy-decree is attack- 
ed and-it has-long been settled law trat 
a: money-decree cannet be sold in 
execution Sultan Kuar v. Gulzari Lat (1), 
Tiruvengada Chart v. Vythilinga Pilat 
(ay, Gopal Nanashet- v. Jóharimal- (3) and 
Jotendro Nath v. Dwarka Nath Dey 
(j. Even’ were it otherwise, it 
is` obvious that a decree in favour ‘of 
two persons, one of whom was not a 


judgment-debtor under the decree im 


(1) 24.290; 4 Ind. Jur. 359; 1 Ind. Dec. (N. s.) 


735- 
(2) 6 M. 418; 2 Ind. Dec. (N. S.) 57x. 
(3) x6 B. 522; 8 Ind. Dec. (N. S.) 827. 
(4) 209 C. xxx; 10 Ind. Dec, (N. 8):75. 


execution of which the decree ^proposed. 
to be sold was attached could: not pos- 

sibly' be sold in entire. disregard of the 

interest of the joint. decree-holder.:. As . 
for respondent's alleged- Taches. and- the. 
supposed estoppel, respondent, was entitled 

to presume that the Court would proceed 

according to law and no default- on. his. 

part could make the: Court's illegal act”. 
legal; 

Appellant. contends trat he will bes 
prejudiced ; if the. sale is? set. aside; be- 
cause he will lose’ the benefit of having. 
bought. for Rs." 723. a decree: which;.on: 
the face of it, was worth nearly Rsi, 3,000, 
but'he. forgets that the: meré: pürchase: 
of a decree even. in. cases. where : the. 
purchase is legal does not entitle- the: 
purchaser: to execute: the decree without: 
the sanction of the Court and that: sane- 
tion would: rightly be refused: where-it is, 
clear: that the sale of the’ decree’. was 
actually’ illegal; Appellant has obviously.’ 
no legal right: to the qecrees All that- 
he can claim’. is restitution of:-his money, 
and I notice that the Court-has~already: 
ordered the" Money to. be. paid: into: 
Court. 

I see'no teason’'to interfere and;I would - 
dismiss the appeal with casts. Advocate’s - 
fee to be thrfeegold mohurs3 

Z. K, 


kad 


Appeal dismissed, 


PRIVY COUNCIL. 
APPEAI, FROM THE NAGPUR JUDICIAL 
"CoMMISSIONER'S COURT: 
| March 23, 1920. 

Present :—Viscount Cave; Lord Moulton;- 
Sir John Edge and' Mr: Ameer“Ali. 
SUNDERLAL-—DEFEeNDANT—" 
APPELLANT 
VeYSUS 
RAMJILAL-—PLAINTIFE-— 

' RESPONDENT. 
Construction of? document—Grant of. land- by. 
Talukdar revenue. free—Liability to pay revenue, 


nature of—Charge, creation of. l 
A suit for partition brought by a member of 


- the family of a Talukdar was compromised by 
' which the former was given some villages out 


of the estate free of Government Revenue, The 
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compromise-deed; after giving the names -of. the” 


villages. ‘awarded’? to -the member, proceeded: 
“ The plaintiff.is.to -possess.and enjoy them. The 
defendant.has no. power over.these villages... But 


the defendant is -to pay out of his own pocket the: 
Government Revenue ‘in.fespect-of the villages. . 
The--plaintiff- has..no concern with ‘the. payment. 


ofthérevenue and will notthave to payit.” Subse- 
quently, the revenue.on the 
was enhanced and'the Talukdar brought a suit 
against the member élaiming that.his obligation. 
to ‘pay the revenue. inrespectof the villages 


giveiv/to tlie latter was limited to the assessment . 
im force. at the -time of the grant and that the . 
additional revenue. assessed on them should bé- 


borne by the grantee: This contention was.over- 
ruled: by- the Court which made. a ‘declaration 
in the following terms; . ‘That the Talukis vested 
in the plaintiff subject to the right of the de- 
fendant to hold possession of the villages (grant- 


ed:to-him)....arid that, as between the plaintiff . 


andthe: defendant, the-plaintiff is liable for. the 
Government. jama, and ‘the defendant for the 
local rates. and cesses levied on such villages 
or on-the Taluk. in respect of then” Some 
years"after a-dispute arose as.to the:mature of 
the liability ‘of. the Talukdar. to pay the revenue. 
ofthe villages granted by him:. 

^ Held, that the liability of the Talukdar was 
a personal.one and that'there was nothing inm 


the ‘compromise-deed or:'the:decree of the Court: : 


, which;/could be:interpreted as creating a:charge- 
on the estate of the Talukdar for the amount 
ofthe revenue of the villages in question. _ 

Loknath^ v. Bissessarnath, 27 C. 103; 26 I. A. 


268; 7'Sar. P;'C.'] 3 569; 14 Ind, Dec; (N/s.) 68. 


(P.C), distinguished:: 


Appeal ‘from a. judgment and. decree: 


of.the: Judicial Commissioner, Negpnr, 
dated: the: — 15th September 


October 1916. 
Méssrs;. Upjohn; K. C., Dunne, K. CG., 
and” B? Dubé; for ‘the Appellants: 
Messrs: DeGruyther, 
worthy Browns for-the Respondents: 
‘JUDGMENT.—The suit 
faluka-of Tarenga in" the- Bilaspur Dis- 
trict of ‘the-Central Provinces: and forms: 


the”: sédvel to'a dispute: which began: 


between the ancestors of the: parties so 
long ago as 1860, Another’ question con- 
nected with this: Taluka was'the subject 
ofan appeal to His. Majesty in Council 
inthe year'1899 [Lokenath' v. Bisséssar:- 
nath (1), and in the judgment of the 
Biard..in-that: caseéthe history of the 
Tarenga Taluka isset ott! in detail. It 
is necessary; however, in-order to under- 


N 


Talukđari estate. 


I9E, , 
reversing.a-judgment and: decree-of the . 
District. Judge; Rajpusr, dated the- goth 


K; C., and Ken-: 


, Bisseshar- Sunder Lal, Rameshwar- 


‘JUDG which has 
given.rise: to. this appeal ‘relates: to the: 
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stand ’the  nature-of- the:present conten 
tions, to state the salient facts. 

The Tarenga Taluka originated ‘in the 
grant: by. Government in the early part 
of the nineteenth century of a large tract 
of:waste.lend to one M.hadeo Sao from 
whom both- of the.contending parties. .de 
Yive their descent.. 

By. 186o this tract appears:to have. 
been. for. the . most:.part reclaimed ' and: 
covered..with villages. At that time ıt 
contained .some: 143 villages... The family 
of-Mihadeo Sao interested: in the Taluka - 
consisted: tken of. one: Badtinath. who: 
represented. the eldest: branch and was 
recognised es the Talugdar or Tahutdar 
(to. convertible terms)' his younger” 


‘brothers: Baijnath: and: Kedarnath .and a 


cousin named  Lokenath, the son. of 
Mnhadeo’s second son. 

The: following. tablé-will show. the re- 
lationship in. which the parties stand to. 
each other.’ 


MAHADEO SAO. 


Manohar Sao 





Devi JAN 
Lokenath” 
| Pratap Singh’. 
fee a | 
Badrinath Bijnath ` Kedarnath. 
i "c. 


Kanhayalal, 
(P: W. No. 3,) 


gg CERO EMO TENIET 


i 


1 
~~ 


Chandulal. 

















nath (defendant. nath, 
: . No, 1) (defendant 
Kàlyan- Singh, No. 2). 
(defendant : 
No e 3). 
| | | 
Amolakchand Milapehand.. 
Fatelal, Sitaram. Laxmichand. 
(P. Wi No: 4). 
| | 
Ramjilal, Ramkrishnalal,, Raghunandan. 
(plaintiff (plaintif No. 2); Lal, 
No. 1). (plaintiff No, 3)i 
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In 1860 Lokenath sued Badrinath in 
the Revenue Court to establish his ri;ht 
to a half share of the rents and issues 
of the Taluka, The ground on which ke 
based his claim was that it was joint 
family property subject to the ordinary 
incidents of Hindu Law end tbat te 
was entitled to a molety of the estate. 
He succeeded in obtaining a decree which 
was put inte execution. In the course 
of the subsequent proceedings, the parties 
came to an arrangement and the dis- 
pttte was referred to arbitration. Under 
the award of the arbitrators, which was 
made a decree of Court on the 2ott 
October 1864, Lokenath obtained in 
settlement of his claim eleven villages 
free fromall liability for revenue. The 
terms of the award directed to this 
point will be referred fo later in the 
course of this judgment. Lokenath, how- 
ever, does not appear to Lave been 
satisfied with the result of tbe settlement, 
and attempted to resile from the com- 
promise. The judgment of Mr, Cyisholm, 
the Settlement Officer, on the 3Xst October 
1867, finally  concludea that dispute. 
After an examination of the history of 
the Zaluka and the circumstances that 
lel up to the arrangement of 1864, he 
made his decree in the following terms :— 
“TJ, therefore, confer the proprietary 
right in the Tarenga Taluka on Badri- 
nath Talukdar as head of the Tarenga 
family now in possession, "The junior 
members of the family will be entitled 
to adequate maintenance, the nat.re of 
which in each case will be recorded in the 
Tarenga wajib-wi-arz. lLokeneth w.ll Lold 
the villages he now does free of rent.” 
The rest of- the order is immaterial for 
the purposes of this judgment. Mr. 
Chisholm's decision was affirmed on 
appeal and there does not seem to have 
been any dispute in respect of the Settle- 
ment of 1864 atil 189». Badrinath died 
in 1887, and WAS succeeded by his son, 
B'ssesh:raath. About that time tle 
Gove.nment had made a general en- 


hancement of the revenue, with tke 
result that the Tarenga. Talukdar 
became able to pay a much heavier 


revenue for the villages that had been 
granted to Lokenath in lieu of main- 
tenance, Bissesha@rnath claimed ‘that the 
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additional revenue assessed on those 
villages should be borne by Lokenath 
himsef, Bissesharnath's contention being 
that his obsigation as Talukiar to pay 
the Government Revenue assessed on 
Lokenath’s villages was limited to the 
ass*ssment in force in 1864. Bisseshar- 
natb brought in 1892 a suit in the 
Court of the Sabordinnte Judge of Bilas- 
pur 3gainst Lokenath to assert his right 
to contribution, and the matter in dis~ 
pute was oniy settled in 1899 by the 
decision of this Board Loknath v. 
Bissessarnath (I). Their Lordships 
overruled tke cententior of Bisseshar- 
nath, and made a declaration in the 
following terms. “ That the Taluk is 
vested in the plaintiff [Bissesharnath], 
Subject to the right of the defendant to 
hold possession of the eleven villages 
on the terms specified im Chapter I, of 
the wajib-wl-arz of the 24th May 1867, 
and that as between the plaintiff and 
the defendant the plaintiff is liable for 
the Governmert jama and the defendant 
for the local rates and cesses levied or 
such villages or on the Taluk in respect 
of them," 

Bissesharnath died in 1903 and was 
succeeded in tne possession of the Taluka 
by bis son, Kalyan Singh. In 1910 
there appears to have been some dispute 
between Kalyan Singh aad his two 
uncles, Sunder Laland Rameshwarnath, 
which wasreferreq to arbitration. Unaer 
the award oftle arbitrators, which bears 
date the isi December 1910, Suncer Lal 
aud Rameshwarnath received respectively 
a number of vilages for tler exc'usive 
enjoyment, subject to the ligbihty of 
each paying a certain spec fied share to- 
wards the payment of the Government 
Reverue by Kalyan Singh as Talukdar 
and Lambardar. In terms of this award 


"Sunder Lal and Rameshwarnath obtained 


the registration of their names on the 
Revenue Reg:ster, despite the oppostion 
of the granasons of Lokenath. Failing 
to obtain from the executive authorities 
a reversal of the reg.stration order, they 
brovght this svit in the Court of the 
District Judge of Raipur on the 23rd 


(x) 27 C, 103; 26 Y. A. 268; 7 Sas. P. C, J. 569; 
14 Ind, Dez, (X. 8.) 68 (P. C). " 
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December 1915, ‘against Sunder Lal, 


Rameshwarnath and Kalyan Singh, the 
present Talukdar. 

In their plaint they set out at great 
length the facts to which their Lordships 
have referred. above. ‘The gravamen of 
their charge against the  defenáants is 
Contained in paragraphs Nos.21 ard 22 of 
the- Piaint. In paragraph No. 21 they 
say as follows :— ` l 


'"'"Phat, for the above reason. it be-. 


came necessary for the plaintiffs to file 
this suit, Plaintiffs state that the award 
and mutation proceédings are all improper 
and illegal, and hove beer instituted 
in order to injure the rights of the 
p'aintiffs. ‘The plaintiffs fully believe 
that, if these proceedings are to remain 
in, force, the villages in the Taluka 
will be Sold and gifted away, and it 
would be difficult for Kalyan Singh, de- 
fendant No. 3, whois Tahuidar of the entire 
ilaka, to. pay up the jama of plaintiffs’ 
villages, ard for want of recovery of 
the Government jama of plaintiffs’ villages, 
the Government will recover the same 
- ,from tke plaintiffs. All the threedefend- 
ants are indebted us well. Defendant 
No, 3 has had a talk to give one mouza, 
called Bhatpara, to Government also. 
It is also Suspected that ever’ the other 
defendants will transfer their villages to 
other persons,” 

In paragraph No.22is embodied in sub- 
stance the contention on which the suit 
is brought :— 

“Tke plaintiffs contend that when 
Tarenga taka is impartible, only one 
person, the eldest son of the. former 
Tahuidar, should be the Tahutdar, and 
. he’ alone would be the sole proprietor 
of ''Tarenga Taluka,’ whereas other 
persons of the family would be entitled 
to mere maintenance.  Áccording to that 
order, fi al settlement wes arrived at and 
arrangement made, for maintenance of 
thi plaintiffs and other brotlers of B: dri- 
nath Tahuidar, and it is still in force. 
The same should remain in forcefor ever, 
Tiat the defe: dants  cennot alter it by 
any act of thers. If the award is con 
sidered as valid, the plaintiffs al:ege that 
they are entitled to get half of the property 
in Tarenga Taluka ‘partitioned through 
Revenue: Courts; -by virtue. of decree passed 
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by the Court of Mr. Dennys, the Deputy 
Comm'ssioner, Raipur, in the year 1860, 
declaring Lokenath Sao enttled to a 
half share in the entire Tarenga Talk.” 

And tney asked for a decree in the 
following terms :— 

“ (1) That Kalyan Singh, defendant No. 5, 
is.the sole proprietor of the entire 


.'"Tarenga Taluka, containing 143 villages, 
- andliable to pay for ever the 


Land 
Revenue with cesses of each and all the 
villages of Tarenga Taluka; including plaint- 
iffs’ eleven villages named in the plaint, 
and that Sunder Lal and Rameshwatnath, 
defendants Nos. I and 2, have not under the 
award acquired any right, releasing their 
villages from the charge of Government 
Revenue with cesses of the plaintiffs’ land 
in the entire Tarenga Taluka. 

“ (2) If tbe first relief cannot be grant- 
ed, it may be declared that. the plaintiffs 
are entitled, under the terms of the 
decree in Suit No. 1, decided on the 16th 
September, 1862, to have half slare of 
Tarenga Taluka separately partitioned 
throuch a Revenue Court,” 

O. tke r6th July, 1916 they filed an 
amended plaint in which the prayers are 
amplified, and are as follcws :— 

'" f1) It may be declared that ‘Tarenga 
Taluka’ containing 143 villages, in 
Tabsil Baloda Bazar, is an impartible 
estate, and Kalyan Singh, defencant No. 3, 
js the sole propristor and Talukdar of 
the entire aka. and trat te alone in 
the capacity of Tahwidar of T:renga, is 
liable to pay the Government Revenue of 
plaintiffs’ eleven villages, the names of 
which are entered in the pleint. 

“ (2) It may also be declared that the 
charge of payment of revenue’ of the 
plaintiffs’ eleven villages which subsists 
on tke villages of Tarenga Jaluka 4) at 
are, or hereafter will be, in, posscssion 
of defendants Sunder Lal and Rameshwar- 
or tier heirs, is" not removed 
by the award, dated the ist December 
1910. 

e (3) Government Revenue of plaintiffs’ 
eleven vllages may be declared a charge 
for ever, according to law, on every 
vil'age and all vilage of Tarenga Jaluka, 
which ar: and heeafter will bein poss- 
ession of the defendants." 
- Although .- th? defendants filed 
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separate - written- statements; all ‘three. 
pleaded ‘that‘the plaint- ‘disclosed’ no: 
valid. cause of action. "" Sunder Lal and- 


` Rameshwarnath' denied‘in their amended 
statements that any liability attached to 
them for the payment of:the Govern- 
ment Revenue in respect of the plaintiffs’ 
villages.. They -assertéd. that it was a 
personal liability of" the: Talukdar but 
was -nat charged on. the estate or any 
art. thereof. . 
'Eályan»Singh's:statements in hisce- 


. fence are materiab'to the: consideration - 
ofthecase. Ih paragraph No. 7 he traverses- 
re-- 


the allégations of ‘the plaintiffs with. 
gard ‘to: the: .nutation’ oft- names. in the 


Collector's: Register: in- favour: of the- 
defendants: that they were all registered . 


on.an identical basis: He states ‘that 
" his:n&me was recorded as proprietor 
and: Lambardar:of^ all the- 143--villages, 
and: that’ the: fitst ‘and second defendants 


have simply been- described as sub or: 
infetior-proprietots and sub-lambardars- of- 
the-villages-given to'them by the award. 


of 1910.” 

Tn paragraph Noo ke admits that he is 
“ personally liable " for the Land Revenue 
in respect of theeltven villages in. tLe 
plalütiffs" possession undér the “Award of 
1864, and"^states- that :— 
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Board, to which. their Lordships will 
refer in t e courseof tieir judgment. 

Tre District Judge dismissed tle suit, 
holding that the revenue payableifor the 
eleven villages in the possession of the 
plaintiffs wasnota charge on the Taluka 
as they contended. The Judicial ‘Com- 
missioners on appeal came to: a’ contrary: 
conclusion. - l | 

They accordingly reversed the: order.of 
the First Court and.decreed the plaintiffs’ 
claim. The reason of their: decision . is: 
summarised in the following passage. 
of the judgment. The learned Judges- 
say im 


“We are clear that: thé covenant of. 


. Badrinath to. pay the: revenue of the: 


eleven: villages allotted to Lokenath is. 
a covenant that runs 
and that the liability. created by it 
attaches to the proprietary right over 
each and all: of the’ remaining villages 
of the Taluk other than those which had. 
already been assigned revenue-free to 
Others: before the covenant’ was made... 


This liability: bindsthe senior branch of- 


the family at least until itis novated by. 
a genero] partition among tle whole 


family; and tle-defendants cannot alter 


it by any: arrangement méde between: 
themselves beind tie back of the plaint- 


with the- land, : 


H 


iffs. We also think that. upon.a proper : 
interpr- tation of the arrangement of 
1864. as expounded by the Privy Council, 
the liibifity: accepted by the Tahutdar: ' 


‘He: lias never denied his liability in 
this respect; and has always regularly 
paid the sail Land Revente, along with 
the Land Revenue_of the fest of. the 


villages- of the Taluka in accordance with 
his eneagement: with: the Government." 
In paragraph No.:z: he contends that the 
plaintiffs are preclided by the terms of 
the- Award of 1864 and- the decision of 
this Board from claiming a- partition: of the 
family property, and in paragraph No. 12 
he dented that the Land Revenue in res- 
pect of the plaintiffs “constitutes a 
charge-on the rest of tne-villages of- the 
Taluka in his possession and ir-the poss- 
ession of the other two defendants." 
In view of this state of facts, the 
main question for- determination. that 
arose im tke Cotrts- below: was whether 
the.revenue assessed' on- the villages in 
the possession of the  plaintifls was a 
Charge, as they: claimed, os the rest of 
the villages of the Taluka. Two other 
questions havé~been discussed before: this 


amounts ta 2 charge on the estate possessed . 
by himasTahutdar as long as the arrange- 
ment of 1864 stands in force." 

And the decree they have awarded is in. 
the following terms ‘— 

(I) That the plaintiffs are not bound. 
in any way by the agreementsand: award’ 


made between the defendants inter se. in, 


1010, nor by any mutation or other -pro- 
ceedings based thereon; and that the. 
rights of the plaintiffs in the Tarenga. 
Taluk stand unimpeired as if those Agree- 


ments, Award and Proceedings, had never: 


taken place: and 

"(2) That the liability - of the Tahutdar 
to pry the revenue of tle eleven .villages- 
Leld by the: plcintiffs, wlich was imposed 


"by tie compromise made between B.dri-. - 
‘nath and Lokenatly in 1864-—-as affirmed . 

" e? = sr ec é 
‘by. the Proprietary. Rights Award im 1867, | 


Y 
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and by tue fini judgment of the Privy 
Council in 1899—is a iabdity attuc_ed to 
the proprietary right in every village of 
toe Turenza Taluk ot.er than tue suid 
eleven villages and any otner village 
waica had been assigned by tne Tahutdar 
revenue fre. to otuers beiore tue com- 
promise of 1864 was m.de ; and, furtner, 
taet such liability amounts to a cuargeon 
every village so affected.” 

Tne defendants have appealed to His 
Majesty in Council, and their contentions 
are summarised in the principal grounds 
On which they obtained the certificate 
under section Iro of the Civil Procedure 
Code, viz., (i) that the pliintiffs had no 
Cause of action, and that tuey were not 
entitled to bring a suit for a mere 
declaration tuat the liability to pay tue 
revenue of tue plaintiffs’ villages is a 
charge on tne Taluki; and (4) that the 
Judicial Commissioners were wrong in 
holding taat tae liability created a ciarge 
On tae estate and rendered all deslings 
"by tae defendints wits the property 
illegal and invalid against tiie plaintiffs. 

Tae judzment of tue Appellete Court is 
elabor:te, and tue: declarations made by 
the -leirned Judges are sweeping in caar- 
acter. Tueir Lordsaips have, therefore, 
felt it desirable to set out the assertions 
and counter-assertions of the parties in 
some detail. Tnere are certain passages 
Other than those already referrec to which 
indicate the reasons which pressed with 
the Judicial Commissioners in: arriving at 
their decision. ‘hey say, first :— Ji 

“It must be' remembered that each. of 
these ‘villages constitutes a separate 
mahal, and as between the Government and 
the proprietor is primarily charged with 
the revenue assessed uponit. Tue pro- 
prietor of the eleven villages under, the 
Proprietary Rights Award of Mr. Crisholm 
is the  Tarenga Tahutdav; and to 
him the Government must Lave looked 
` for the payment of the annual demand. 
In the event of his failure, the Government 
would proceed against .the particular 
villages on which the revenue in arrears 
is assessed. The Government was in no way 
bound by tuearrangemMent made by Badri- 
. mith and Lokeniti for tne payment. of 
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ibilty to Lokenath was purely personal, 
as leld by tre lower Court, tien the 
Tahuidar could have defeated tle wiole 
arrangement by a sale of the Taluk. 
Tuis was never tke intention of the 
parties to the arrangement, or of the 
officers and Courts which have given 
eflct to it; and the decision of the 
stipreme tribunal is clearly this, that the 
responsibility for the revenue assessed Cn 
the eleven villages made overto Loke- 
nath attached its-lf to the Taluk as part 
and parcel of the title of the Talukdar in 
perpetuity. 

‘The word ‘perpetuity’ requires some 
explanation, We use it ina qualified 
sense. ‘The term given tothe arrangement 
by the wajrb-ul-arz is defined by the 
words ‘es long es tke dlaka is in our 
family.” We cannot interpret these words 
to meen that the term could be ended by 
voluntary alienation. It contemplated a 
loss of the Taluk by vis major. But. ane 
circumstance seems clear, 8 nd. that is that 
the basis of the entire scbkeme and of 
the Privy Councl judgment, which in- 
terpreted it «s permanent, was an um- 
divided Taluk held for the benefit of the 
fam.ly by the head of it who by reason 
of that pos:tion was called the Tahurdar. 
Any idea of splitting up the Taluk by 
pertiton was entirely foreign to the 
arrangement. . Lokenath gave up his half 
share as a propretor, and accepted the 
arrangement which left the fam:ly head 
as the proprietor of the whole Taluk so 
as to keep the estate undivided. He 
certainly did not accept the eleven 


.vilages as his partitioned share, leaving 
. therest of the femiy to partition the 


remainder of the Taluk. In other words, 
it was the essence of thearrangement that 
the whole Taluk shou.d beheld undivid- 
ed, with the Tahutday as the recorded 
proprietor. While thet condition was 
maintained, the arrangement was per- 
manent, and neither branch of the family 
corld repudiate it,” 

And, again, “one essential condition 
was this, that the Taluk should remain 


‘an undivided tlaka in the hands: of the 


Lahuidar.” Then they say as folows:i— 
“It is mot necessary for the purposes 


‘the revenue on tae villages possessed by of this case to decide whether or not the 
"YXokenath. But if the Zahutda's respons-MA'Tarenga Tasa is an impartibie estate ; 
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and we expressly leave that question 
undecideds We wiltessuve, for the sake 
of argument, tiat thecomprom se of 1864 
made by Badrinath, and Lokenath, though 
based upon a stipulation tat tre Taluk 
should remain uvdiviced, did not tind 
their successors to maintain impartibiity, 
and taat itis open tothe present representa ~ 
tives of the Se.jor branch to claim par- 
tition of the estate under the ordinary 
law, Nevertheless, any partition must 
necessarily put an end to all arrange- 
ments made by the fam'ly for enjoyment 
of the family property by co-parceners in 
a state of union; the partitcn, to be 
legal, must cover tke entire fam:ly prop- 
erty except that which all tte co-par- 
. ceners agree to keep joint, and all the 
‘existing co-parceners n ust be parties to 
it. While the Terenga Taluk remains 
undivided with tne Tahuiday as the 
representative proprietur cof the whole 
estate subordinate arrangements, such 
as that made with Lokenath, are possi- 
ble. But when disruption takes place 
and partition according to law is resert- 
ed to, then there is an end of joint 
family arrangements and the whole prop- 
erty comes into -hotch-pot for division 
. into legal shares’ ‘The legal share here 
would be ore: half to the plaintiffs and 
the other half to the defendants in the 
whole Taluk. ‘The lower Court has 
treated the case as if the arrangement 
of 1864 was a partition between Lokenath 
and Badrinath,- It seems to us that tlat 
isan erroneous view, even if we apply tle 
latest decision of the Privy Councilas to 
whát amounts to a partition. Lokenath 
never demanded a partition. He claim- 
ed his share of the joint income, and he 
compromised that claim by making an 
arrangement whereof the very essonce 
was that tte family property should re- 
' main undivided! and that cond tion has 
continued since. The plaintiffs do not 
even now seek partition. On tle con- 
trary, they claim that the Talu is 
impartible. The defendants Lave carr ed 
out a so called partition of the whole 
Taluk, under which they kave placed the 
eleven villages held by the plaintiffs as 
muaji villages appertaining to the slare 
" of the defendant Kalyans‘ngh. The 
. "plaintiffs were not made parties to tkose 
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proceedings and for that reaton, if for 
no oter, they are not brund by them." 

In tieirLorüships' opiuion tte learned 
Judges are in error in supposng that 
the decision of tlis Board in 1899 had 
Or was intended to Lave any suci effect 
as they imagine, or that it declared by 
implic.tion that the revente of tke 
eleven vill.ges granted to Lckenath was 
a charge on tbe Taluka. The declara- 
tion in that suit was confined simply to 
the liability of Lokenath to contribute 
to the payment of the Government Re- 
vente, 

It appears to their Lordships that the 
vew the learned Judges have taken of 
the c.se proceeds upon a misconception 
of the relative rights of the parties. The 
estate or Taluka of 'Tarenga, as al- 
ready stated, comprises 143 villages, It 
incudes within its ambit under tie 
Talukdar many subordinate interests, 
Some villages are held by ''inf.r'cr pro- 
prietors” who pay their revenue throigh 
tle Talukdar ; otjers are Feld by what 
arecalled “ protected Thekadars ”; others, 
acain, especaly thote granted for main- 
tenance, are held by “ muapdars,” fice 
from the obligation of mak ng any con- 
tribution towards tle land revenue. TLese 
villages are called muaft, and their 
holders muafidars, on account of their 
beine releafed from that obligation. The 
Talukdar is liable for tLe .aggregate 
jama or revenue, tre sum total of the 
separate assessments on tle different 
vilages. The respective interests cf the 
different holders are recorded in tre village 
administration papers (tie Wajib-ul-arg), 
wuich form va'uable evidence in the 
determ/nation of their rights. The speci- 
fication of these different interests will 
be found in the Award of i910, tke 
validity of which is questioned by tke 
plaintifis, though not the correctness of 
its contents. ; 

In the Award of 1910 the position 
© cupied by the different people who 
held an interest in the Taluka, is clearly 
:et out:— 

"(x) There arein all 143 villages intle 
Tarenaga T: luka, ‘labsil Baloda Bazar, 
Distrct Raipur, of which 30 are of Jm 
ferior proprietary rights, 4 of protected 
status, 18 muafi of relations and temples, 


T 

Vol. 76] 

SUNDERLAI .U. RAMJILAL: 
and 9r Khalsa  malguzari the ancestral 
prope. ty of tke aforesaid persons. .Accord- 
ingly, the dues of superior proprietor- 
Ship are received from the  iuferior 
proprietors, tue malguzart dues from the 
protected Thekedars and only the cesses in 
respect of the-muafi villages except the 
village. Khairi, which is muaf of the 
temple of Jagannathswamy situate in the 
old basti at Raipur. 

"(2) Kalyansingh alias Matkulalis the 
propretor of all the villages that are of 
inferior proprietary rights and protected 
status and are muaf. Kalyansingh is 
entitled to recover and receive tte Govern- 
ment ama and the wmalkana amount, 
etc, that are fixed or may be fixed at 
each Settlement hereafter, and the jama 
he may get enhanced through Court, and 
to eject any onc; and he is responsible for 
payment (of revenue) to Goverment. Sunder- 
Jal Sao and Ramesbwarnath Sao stall have 
no concern therewith.” 

Tbecompromise deed of 1864 under 
which 'Lokenath obtained the eleven 
villages, one of which is called Datrenga, 
makes no reference to the creation of any 
“charge” apart from the lability of “the 
sole superior ptoprietor" for the payment 
of the land revenue. It first gives the 
names of the villages "awarded" to Icke- 
uath, and then proceeds to say:— 

“The plaintiff is to possess and enjoy 
them. The defendant has no power over 
these villages. The plaintiff isat liberty 
to possess, occupy and manage them 
just as he pleases. But the cefendant is 
to pay out of his own pocket the Gov- 
ernment Revenue in respect of these 
vilages. Tie plaintiff has no concern 
with the payment of the reventie, and 
wil not have to pay il. The defendant 
shall Lave power over the rest of the 
villages in the Tahud. Tne plaintiff shall 
have mo power over them. 

And, again:— 

“Tne defendant shall be responsible to 
pay (revenue) to Government. Plaintiff 
shal have no Concern. On Settlement 
being finally effected, the defendant skall 
be responsible fur payment of the revenue 
assessed, We,the parties, accept this 
decision of the arbitrators. We shall act 
up to the cond't ons abovelaid down", - 

Throughout this agreementtbete is not 
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a word to suggest that tbe Talukdar 
Badrinath agreed to tie creation of a 
"charge" on bis estate or to lypotkecate it 
for tie reve ue of the villages granted 
to Lokenatb, Tie idea of a “cLarge”’ in 
respect of tLe revenue of tiese particu- 
lar muafidars is fundamentally erroneous. 
The r status, like theseof other subordinate 
propr'etors, is contractual; and tl eir rigLts 
must be governed and determ'ned by tLeir 
contracts. In the Wajibul-avz of 1%67 
the undertaking of the talukdar is 
stated thus:— 

"Tris v lage has long since been in our 
family. Now at the present Settlement in- 
quiry in respect of rights to this village 
having been made, tke proprietorship of 
the village of Tarenga along with the 
rest of the Taluka, was conferred upon 
me by order dated 31st October 1407, 
and tbe villages of Amakoni, kari, 
Turma, Buchipar, Achanakpur, Kes'a, 
Datrenga, Datrengi, Madhuban Lamti and 
Godhi were given in lieu of malikang to the 
claimant  Lokenath | 


i free of revenue 
which was made payable by me. 
He shall old possession thereof so long 


“as the village remains in my family. My 


real brothers, Baijnathand Kedarath shall 
get Rs. 250 each incash. With these excep- 
tions nobody else shall have any ccncern 
with the Taluka. Y am myself the owner 
of the whole Taluka. 

In 1690 when the dispute arose regard- 
ing the liab‘lity of Lokenath to reimburse 
the Talukdar in respect of the enhanced 
revenue, the Government of India in a 
letter from the Under-Secretary to the 
Chief Commissioner of the Central Pro- 
vinces placed onrecord its view of tle 
atrangement. The Under-Secretary says 
as follow s:— ; | 

According to the final Settlement order 
passed by Colonel Balmain although the 
Lahutday was determined to be the sole 
superior proprietor, there was a` distinct 
reservation of the petitioner's right to 
hold the villages in question rent free, 
and this is tantamountto a recognition 
of his status as an under-proprietor, It 
appears, however, from Mr. Chisholin’s 
decision that this right was based on an 
agreement which had been' accepted + by 
B.drinsth:. and Lokenath and, confirmed 
in the Court of the ‘Deputy Commission. 


_ missioners speak 
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er in T864. and which bound the Tahuidar 
^to pay.the whole of -the revenue. ‘$o 


" Jong as the agreement subsists, tnis | ob- 


ligation remains and ought not to be 
Iendered nugatory by a subsequent order 
either of a Settlement Officer or of the 
~ Cnief CoMmissioner.”’ 
And tbe same view was enuncialed by 
.the Board in 1899.. Nothing has kappen- 
ed since to alter the old position or to 
‘ereate new rights. ‘The Judicial Com- 
of a' "covenant running 
with the land." What is tbe covenant, 
and how is it inferred ?. If the estate ` is 


| impartible,: the Talukdar hes, under the 


recent decisions of this Board, the right 
of alienation. He. has certainly. the right 


. -to create subordinate interests as he has 


done. heretofore. Whereis the "covenant" 
preclüding'.bim from exercising the rights 
which the law of India vestsin him? If 
he alienates the estate, his transferee 
takes it subject to the rights created.. by 
„him. It has, been suggested. in argument 


that although there is.no. express ‘“‘cove- 
.nant' or 
" ereatinga "charge," the Board should 
infer. ore “from the surrounding  circuüm- 
. stances” whatever.that may Mean. And 


condition in the | compromise 


_ stress is laid. on the. decision of this 
“Board in the. case of Raja Rajeswara 
“Dorai (Rajah of Rammad) v. . Sundara 
"CPandiyasami ‘Tevar ;(2) in ,which it 


is urged, the payment, of the .mainten- 


.ance.Or annuity was made a charge -on 


“the estate. That case, in their Lordships’ 


opinion, . was wholly different from the 
present. Here. 'Lokenath ^ obtained ‘for 
“himself and his. descendants under his. con- 
tract specific; Villages.in lieu of muinten- 


. ance. "The.present.suitis not-for main- 


tenance or for the enforcement of the claim 


. for maintenance it is.to obtain a déclara- 


tion.of.an extraordinary character for 
which there ís.no. warrant in-law. 

,There is another. question to .be cou- 
‘sidered. .The -Lelukday defendant  dces 
“not deny hisliability to. pay the 'Govern- 
ment Revenue assessed. on -the plaintiffs 


. villages. ‘It isnot alleged. that he has | 


not ample property ta carry out his 


(2):49 Ind; Cas, 704; 427M..581; 40 I, A 64: 17 
^ ae J: 153736: Mi L. J.164:23 C; W.N. ‘549; 29 
SC. Ta jo551;25 M. 1517400; 21: Bom. Le R (885; 
o (939) ME W: Nigra 10 L. W. 52249. Q) 2 
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undertaking; nor is it alleged that. any 


contingency has -arisen which actrally 
the .possessicn -of - tke 
villages by ‘the plaintiffs. * In their. Lord- 
Ships’. judgment the plaint discloses no 
‘Cause of action.-“Withott . expressing any 


.opiniun as tO whether’ this suit which 


is brought with the object of, obtaining 
a mere declafation,is maintainable in 
view of the provisions of sectich -42 of 
ActI of 1877, their Lordships hold - that 


this action is wholly misconceived. Their 
‘Lordships will accordingly ' humbly cre- 


commend to His” Majesty thatíthe judg- 
ment and decree. of the Judicial] Com- 
misioners' Court should bt reversed; and:the 
suitdismissed with costsimall'the Courts. 


Appeal allowed; 


. Solicitors for the 'Appeilant:—Messts. 

‘Barrow, Rogers atd Nevill, © | 
"Solicitors for: the -Respondent;— Messts, 
T. L. Wilson & Co. j E D 
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BAHADUR SINGH V. EMPEROR, 
: — . LAHORE HIGH COURT. | 
CRIMINAL PETITION: NO. 1555 OF I022, 
E. January 29, 1923. `> |. 
^ Preseni:—Mr. Justice Zafar AT. 


-H akim BABADUR SINGH-—Comvicr— . 


PETITIONER: 
` Jer Sus 

- EMPEROR— RESPONDENT. 
Criminal Law Amendment Act. (X I V.of 1908), 
S. 17 {(2)— Prevention of Seditious Meetings’. Act 
(X of 1911), s. 6—Conviction under latter Act 
whether -bars conviction under former—Meeting of 
Aptlawful. association,- what ts.- 
-. Wherea person has been convicted and punished 
for an.offence under section 6 of the Prevention of 
Seditions Meetings Act, he . cannot be convicted 
subsequently for the same acts under section 17 
(2) of ey Criminal Law Amendment Act. fp.690, 
col. 2.] : 
. An otdinaty procession in which no members 
of an unlawful association take part does not fall 
-within the definition of a meeting of an unlawful 
association. - MI. . 

` Petition under section 439, Crimine]-Pro- 
 -çedure Code, for revision of. the- order 

of the Sessions Judge, Amritsar, deted 
;the-9th October r922. - B 
il Mr. Khazan Singh, for the Petitioner, 
.; JUD3MENT.—The.prisoner, petitioner 
. Hakim Brhadur Singh, was tried and convict- 
. ed by a First Cliss Magistrate at Amritsar 
and sentenced under cliuse (2) of section 
:17.0tthe Criminal amendment Act, (XIV 
.of 1908); to rigorous imprisonment for two 
“years and.a fine of Rs. 300. On appeal 
the learned Sessions Judge . upheld- the 
conviction but redttced the sentence to 
imprisonment for one year and Rs. 100 
-fine. H is contended in this Court that the 
‘evidence on the record was not sufficient 
‘to bring home to the petitioner thé offence 
“defined in section 17, clatise (2), and that 
even if it was, he could not be punished for 
-it, as he had already been convicted and 
punished for the same Act under section 6 
of act Xo? grr. Iamofopinionthatboth 
‘these contentions are well-founded. 


. The charge against the petitioner and two 
_others who were Mtssalmans was that 
"they: on the 6th day of March 1922, 
“at Amiitsar, assisted in promoting a meet- 

inz of members of an unlawiul association, 


^ 


“amely, the national volunteers as such ` 


“man)ers, for the purpose of a process'on 
` organ'séd in honour of Bawz Gurdit Singh. ”’ 


- It was stated’ that on the morning of 6th © 


March “Hakim Bahadur “Sineb niotnced 
44 
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to-the congregation that had assembled in 
a temple known as Akal Takhat that Bawa 
Gurdit Singh would arrive at the Khela 


College at ir A. M., and would go from: 


there to the Railway Station, and sa/d that 
some people should go and meet himet 
the College and that all the sangat, i.e., 
the congregation, should go to do him 
honour by joining the procession which 
would start from the Railway Station. At 
about.noon Bawa Gurdit Singh arrived in 
a motor caraccompanied by Hakim Bahadur 
Singh and was met at the Chowk near the 
station by a crowd of some thousands. of 
people. ‘he fects ere summarised thus 
inthejudgment of the learned Megistrete :— 

“That before the procession took place 
Hakim Bahadur Singh medea speech which 
indicated that he wes interested in meking 


-the procession a success ; thet he arrived 


in Amritsar and joined the procession in 
company with the person in whose honour 


it was admittedly organized; thet during 
‘the procession he demonstrated by his 
actions that he wes ewere of whet the pro- ` 


gramme was to be, that after the procession 
he madea speech of 2 sort whichis generally 
made at the conclusion of any function 
by a person interested in the promotion 


of that function; that the procession con- 


tained a body of about twenty Amritser 
Mussalmans, marching in formation. 
aan ...thetof this party the two Musszl- 


“man acctised and at least five others cre 


demonstrably national volunteers ; thet the 


‘two Mussalman accused were leading the 


singing of“ nationalsongs, " and that the 
proceedings on the occasion, 2,¢., the speeches 


"made, etc., were stich as to taise the infererice 


that a party of volunteers taking pert would 
have met together es. volunteers end not 
in any other capecity. l 

In applying the law to the fects the 
learned Magistrate wrote as follows :— 

‘The relevant words of secton 17 
clause (2) are: whoever......promotes cr 
assists in promot ng a meeting of eny such 


‘association ‘or of any members thercof 
. és such members shell 'e punished, etc. 
‘The first point is what amounts to promo- 
ton. I take it that the word ' promotion’ 


implies some action anterior to the existence 
of ‘occurrence of tke thing promoted 
In thè present case there sas against 


antawes. 


“Hakim Bahadur Singh only his sp eh on 


~ 
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the morn ng of March 6th, This is, I think, 
direct evidence of ‘ promotion” as regards 
the whole. procession and, therefore, cs, re- 
gards its component parts, but ihe rest of 
the evidence raises 2 question zs to how 
far the fact of promotion can be inferred 
from conduct during the functi ori protot- 
ed... asane resak the present case thére 
is, ês I have said, evidence.to show that 
Hakim Behadur.Singh by a speech’ made 
on the morning of Merch 6th essisted in 
promoting the procession which took ‘plece 
late in the day. Further, his conduct 
throughout the procession and his final 
speech showed that he wes no mere figüre- 
hee.d put. up to conduct whet another men, 
or other men, had orgenised, Lut thet. he 
was acquainted with the programme end 
(as his final speech seems to show) in pert 
at least responsible for it.” : 
Now, there can be no doubt thet the. said 
speech made by the. petitioner before the 
congregation cannot be said to have in 
any way promoted or assisted in promoting 


. a meeting of any such essociation, etc., 


because it is not stated that {here were any 
members of an tinlewful 2ssocietion in that 
congregation. Nor could it be said thet en 
ordinary procession in which no members 
of an unlawful associeton would have 
taken part could fall within the definition 
of a meeting of an unlawful association. 
As regards his conduct in the processionit 
can not be said that it amounted to promot- 
ing or assisting in promoting 2 meeting 
of an unlawfuleassocietion, As the lecrncd 
Magistrate himself stated “the word jro- 
motion impl.es some ection anterior to the 
existence or occurrence of the thing pro- 
moted " and, therefore, when the th'ng wes 
actually taking place, it could not ke se‘d 
to have been promoted by the conduct 
of the accused. From the language of sec- 
tion 6 of Act X of 1911, which. hasio Le 
referred to later on, it would eppecr thet 
thereis a distinction between the promoticn 
and conduct of a public meeting, end it 
may safely be stated thet in joining “he 
procession and by making speeches the 
eccused could be seid to have conducted 


. & public meeting but could not be sa'd to 


heve.promotedit. Therefore, the accused’s 
conduct might fall under cleuse (1) of sec- 
tion 17, if hetook partina meeting of an 


 Wnlawiul association but would not fall 
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under clause (2). I am, therefore, 'of 
orinion that he could not be convicted 
under'cízuse (2) of that sect on. , 

Even if his ects fall within the 1urvew 
of clause (2), hé could not Le run:hed 
because he had elrezdy teen punished ior 
the same ects under section € of Act X of 
IOII. Ths point. wes ra‘sed [elore the 
learned Sessions Judge who disposed of it 
in the- following wey:— ' . 

“There is some suggest on put forward 
in appeal to the efect that the presént 
‘conviction under cons'derat'on is illegal 
or invalid, inv iew of thefact that the appel- 
lant was 2lJo tried and-convcted under 
‘section 6 of act X of 1911 of being concerned 
in the conduct of a public meeting, held 
in a proclaimed erea, contrary to the ro- 
visions of section 4 of thet Act, this ccnvic- 
tion being in connect on with the meeting 
‘of thesametimeenddate. Jam cf opinicn, 
however, that the two fects concerned are 
entirely separate ones; the one being 
concerned with the holding of a public 
meetingin a proclaimted area, aser offence; 
and the other being cobcerned with the 


‘promotion, or assisting in the , promotion, 


.of a meeting of members of an tnlewful 
association. Though these two metters may 
have taken placeat thesemet'meend date, 
I hold that they are in themselves entirely 
different and separate matters, es fer es 
the commission of any offence in connection 
with each is concerned.’ 


This argument is, on the face of it, unten- 
able. If it were conceded, as the learned 
Sessions Judge seems to have done, that 
either of the two offences under the iwo 
different Acts was consttuted by the seme 
Acts, the offender could not be punshed 
forbo!h. Section 26 of the General Clauses 
Act runs as follows — e 

“Where zn act or omission constitutes 


‘an OoXence under two or more enectments, 


then the offender shell be table io te 


' prosecuted and punished under either or 


any of those enactments, but shall not te 
liable to be punished twice for the seme 


- offence, ” 


The petitioner has already undergone 
the maximum punishment which could te 


.awerded under section 6 of Act X of 191r; 


therefore, hé could not be punished for the 


same acts . under section- 17, clause (2). 


N 
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For ‘these reasons I allow the revision, 
. set aside the conviction and sentence and 
direct that the prisoner be released from 
;jailforthwith. He was ordered to be releas- 
ed on bail but it is stated by his Cotinsel 
.that he did not furnish security and was 
not released. 
w. C, A. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. i 
CRIMINAL APPLICATION NO. 39 OF 1923. 
May 17, 1923. 
, Present.—Mr. Dalal, J. C. 
Babu CROTEY LAL AND ANOTHER— 
l APPLICANT 
verSus 
EMPEROR, THROUGH KAMTA 
PRASAD—OPPOSITE PARTY. 
- Criminal Procedure Code {Act V of 1898), 
s. 14 5—Waler channel, dispute concerning, nature 
of—Proceedings, when justified. 

A dispute concerning the flow of water through 
a channel for purposes of irrigation over another 
person's field is a dispute concerning water with- 
in the meaning of section 145 of the Criminal 
Procedure Code. But where the channel is not 
being actually used for irrigation at the time 
of the dispute, the dispute does not fall within 
the purview of that section, and proceedings 
uuder that section cannot be started in respect 
of it. 

Where there is ample time for the obtaining 
of a civil remedy, proceedings under section 145 
of bo Criminal Procedure Code are not justi- 
fied. 

Application against an order of the Ses- 
sions Judge, Sitapur, dated tha 21st Decem- 
ber 1922, confirming that of the Magistrate 
First Class, Lakhimpur, dated the 14th 
August 1922. : 

Mr. Haidar Hussain, for the 
cant, 


ORDER .—The Magistrate of the First 
Class of Kheri has passed an order under 
section 145 of the Code of Criminal Pro- 
cedure that Kamta Prasad shall continue 
to irrigate his field No. 566 by means of 
a char (raised nali) through field No. 915, 
belonging to Jamna Din, until he is formal- 


Appli- 


.of the peace necessitating 
action under section 145. 
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ly prevented by order of a competent 
Court or is dispossessed by such order, 
of the chur. Jamna Din and his landlord 
Babu Chhotey Lal, a Pleader, have applied 
to this Court in revision under section 
435, Criminal Procedure Code, on the grouind 
that the lower Court had no jurisdiction 
to pass the order which it did, and that 
there was no apprehension of a breach 
immediate 


, It appears that there had been a riot 
last year over this chay. A learned Judge 
of this Court delivered judgment in appeal 
in that case on 20th April 1922. By a 
reference to that judgment, the learned 
Counsel for the applicants argued that a 
char is neither land nor water, end so the 
provisions of section 145, which applied 
to a dispute likely to cause a breach of 
the peace concerning any land or water, 


. cannot apply to the present case. There 


is no stich general finding of the learned 
Judge as is ettributed to him. What 
he held was that when the right of ease- 
ment was not in actual enjoyment at the 
time, that is, while the chav was not beng 
used for the purpose of irrigation at that 
particular time, the right to use it for 
the purposes. of irrigation cannot be termed 
land or water. When the channel is ectual- 
ly used and irrigation is being performed 
at any time of the year by means thereof, 
I think’ thet a dispute about the flow of 
the water would certainly be covered bv 
the term ‘dispute concerning water.’ At 
the present time, however, it is admitted 
that no irrigation will be made until next 
October, The opposite party Kemta 
Prasad is present in Court and I have 
teard whet he hed to say. kis contention 
is that the char is over a high bank end 
when once destroyed it will be difficult 
to re-construct it. That ergument, how- 
ever, does not give him eny right over 
the land, and his right, :f he. hes any, con- 
sists ‘of flowing water at the period of 
irrigation through  th's channel. It is 
not possible: to hold that at this present 
time there is any dispute over weter 
between the parties. 

Another point is thet there is no im- 
mediate necessity for the passing of an 
order. There is emple time for Kemta 
Prasad of taking proceedings ina Civil 


6599 —— 
MAHOMED HASSAN 7. EMPEROR. 
“Court before the next irrigation season 


and obtaining an injunction to restrain - 
Jamna Dinand his landlord. When there . 


- is ample time for the obtaining of a civil 
Temedy, criminal ection is not in my opin- 
ion justified. If, 
Court thinks that these parties are.pre- 
pared to break each other's head evenfora 
‘shadow. it has ample powers to proceed 
under section ro7 of the Code of Criminal 
Procedure and bind: down both parties, 
In my opinion the order under section 145 
‘cannot stand and I discharge it. . 
Z. E. Order. discharged. 


LAHORE HIGH COURT. 

CRIMINAL, APPEAL No. 1120 OF 1922. >. 

January 16, 1973. 
Present —Mr, Justice Camp beli. 
MAHOMED HASSAN “AND ANOTHER—' 
CONVICTS—APPELLANTS < 
Versus . 
EMPEROR- —RESPONDEN'. 

Penal Code ( Act XL V of 1860), s. 304—Sudden 
fight—Common — iniention— Injuries resulting in 
death —Presumplion. < 

Three persons armed with axes suddenly attack- 
ed a fourth, and in the course of the fight injuries 
wereinflicted on the head and shoulder of the 
latter which resulted in his death: . 

Held, that although the fight was sudden, yet 
the nature of the weapons used, and the mannerin 
which they were used showed that the accused 
were moved by a common intention, and that, 
though that intention may not have been to cause 
death, they must be deemed to have known that 
they were likely to cause death. ([p. 693, col, r.] 

Emperor v. Gulab, 47 Ind. Cas. 805; 40 A. 686; 
16 A. L. J. 731; 19 Cr. L. J. 953, followed. 

Appeal from the order of the Magistrate 
with section 30 powers, Rawalpindi, dated 
31st October 1922. 07 

Sheikh Umar Bakhsh, for the Appellants, 

Mr, Amar NathChona,forthe Respondent, 

JUDGMENT.—The two appellants were 
sent up for trial. under section 304, Indian 
Penal Gode, but only ome of them, Muham- 
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“mad Hassan, has been -convicted under 
that section and has been sentenced to five 
years’ -rigordus imprisonment; “The second, 
Sardar, has been: convicted. ‘under ‘section 


“324, “Indian Penal Code, and has been 
however, a Criminal. 


sentenced. to .three months’ rigorous. im- 
ptisonment and fine of Rs.'50. ^ - € 

The death in respect of which /thése. per- 
sons were charged was that of Zaman 
Ali which resulted from injuries inflicted 
upon him on the 13th July, 1922. Those 
injuries were an incised wound on the right 
side of the forehead under which the skull 
was fractured and clean out and the brain 
membranes were also cut ; contused wounds 
on the left-eye-brow and the left side of 
the head, and incised wounds on the 
left. shoulder and On the left. thigh, 

I have no doubt that the learned Magis- 
trate was.cortect in finding that the two 
appellants were concerned in the  affeir 


- which ended in Zaman Ali’s death. The 


medical eviderice proved the first mentioned 
wound to be the-cause of death and this 
has been held by the Magistrate to have 
been inflicted by the appellant, Muhammad 
Hassan. ‘This finding is scarcely. justified 


‘on the evidence, The deceased was examin- ` 


ed by the Magistrate before he died ard 
stated that; Muhammad Hassan stn ck 
him on the left side of the forehead with 
an axe, Sardar struck him on the nose with 
anaxe and Gheba, a third accused, who was 
convicted under section 323, Indian Penal 
Code, and who has not appealed, struck 
him on the head with a stick. Thereafter, 
‘when hé fell down, all three acct'séd persors 
beat him, The eye-witnesses, Sher Baz 
and Fazal Ahmad, state that the first blow 
to the deceased wes struck: by Muhammad 
Hassan with an axe onthe head but that 
Sardar also struck him on the head with an 
axe, The Magistrate’ has believed. that 
Zaman Ali made a mistake between left 
-and right in his statement to the Magistrate. 
He is recorded as having described Mubam- 
mad Hassan’s blow in the First Information 
Report as having teen on the right side of 
his forehead, and, believing this to te the 
correct story of the deceased, the learned 
Magistrate hes held that the fatal blow 
was inflicted by Muhammad Hassan 
_ However, neither the deceased nor the 
other three witnesses have accounted for 
certain, injuries found on. the person of. 
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Sardar, appellant, and. evidently inflicted 


at the same time ds those sustained b y the 
deceased. One of these injaties was 2 
contused wound oir the head and there was 
another contusion on the back and two 
abrasions, one on the back and one on the 
right kneejoint, ‘Thus, the witnesses can- 
not be depended upon forfull and accurate 
details of the occurrence. The learned 
Magistrate evidently has recognized this, 
for the affair which the witnesses have 
described asa one-sided attack upon the 
deceased, is spoken of by him as.a fight. 
I do not agree that itis clearly proved either 
that the first blow struck was the fatal 
blow or that the fatal blow was struck by 
Muhammad Hassan. - i a 
This, however, makes little or no practical 
diffetence to the result of the appeal for 
I also disagree with the learned Magistrate's 
idea that, because the fight wasia sudden 
One, each accused must be held: responsible 
only forthepartplayed by him individually. 
The case is very similar to that reported 
as: Emperor v. Gulab (1) which has been 
referred to by this Court in Bahal Singh 
v. Emperor (2). There three men attacked 
a fourth man who was joined by a fifth 
and a regular fight took place between 
two men on one side and three on the other, 
It was-emphasized in the judgment that the. 
matter was-a sudden one, had sprung up 
suddenly and that the injuries were inflicted 
in the heat of passión Nevertheless, it 
was held that the nature of the weapons 
used by: the accused and the use made of 
those weapons showed that the accused 
were moved by a common: intention. and 
.that though that intention may not have 
een to cause death, they must be deemed 
to have known that they were likely to cause 
death. The weapons in that case were 
lathis, Here itis proved that each of the 
two appellants used a Rwlhari or axe and 
their intention when they attacked the, 
deceased was certainly a common one and 
must be presumed to have been to inflict 
injuries likely to cause death, It is not 
necéssary to make out premeditation in 
otder to establish a:common intention at 
the moment of action, E 
' (x) 47 Ind. Cas. 805; 40 A. 686; 16 A. Ia J. 7315, 
19 Cr. L. T. 953. 
(2) 52 Ind. Ces. 791; 24 P. R. 1919 Ct. 20 
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| For these teasons the conviction of 
“Muhammad Hassan must be upheld, The 


‘other appellant, Sarder, is fortunate in 


having escaped conviction on a graver charge 
and a more Severe sentence I dismiss the 
appeal. di 


OW: A. "' —— Appeal dismissed, 


y “ 
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RANGOON HIGH COURT. 
CRIMINAL REVISION PETITION NO. 231-B 
OF 1923. 
‘June 7, 1923. 
-Present:-—-Mr. Justice May Oung. 
2o. 0.4]. R. DAS— APPELLANT 
i . VEYSUS 


EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s." r74— 
Criminal Procedure Code (Act V of 1898), ss. 195, 
537, 556— Failure do obey summons— Sanction 
to prosegule—iM agistrate. > whose order has been 
disobeyed, whether competent to try case— A dvocate, 
duty of—Engagement in other. Court, whether 
Sufficient excuse for — non-appearance. 

. It is not ‘desirable: that Magistrates whose 
lawful orders , haye been disobeyed should, save. 
in very exceptional circumstances, try and dis- 
pose of the charge of disobedience themselves, 
but where this does occur, unless there has been 
a clearfailure of justice, the High Court will not 
ordinarily interfere. | fp. 695, col. 1.) ; 

When a chargeof disobedience is tried by the. 
Magistrate whose order has been disobeyed it may 
be presumed that he has sanctioned the prosecu- 
tion undersection 195.or section 476 of the Cri- 
minal Procedure Code, and,in any case, the want. 
of sanction in such a case, is an irregularity which 
is effectively cured by'section 537 of the Code. 
[p. 695, col 1.] - ; i 
. An Advocate is an officer of the Court and it 
is his duty noless to the Bench than to his client 
to be ready when the. case in which he has been 
briefed is called. It may happen that he is 
required at, two different places at the same 
time,in which caseitis his duty to make suitable 
arrangements. so that be may be represented. 
[p. 695, col. 1.] < 

Accused, an Advocate, wassummoned to appear 
before a Magistrate to answer a Charge under 
the Motor Vehicles Act. The summons Was 
served on himtheevening before he was required 
to appear. The next morning he was eugaged 
in,arguing a Case in the. High Court and sent an- 
other Advocate to the Magistrate's Court to 
explain his absence and ask tor an adjournment, 
An adjournment was granted and he appearea 
before. the. Magistrate.on the adjourned date; - ; 
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.. Held, that there was no intention to disobey 
the summons issued for the previous date of 
hearing and the accused could not, therefore, 
be convicted of an offence under section 174 
of the Penal Code. [p. 695, col. 2.] 


. Review of the order of the Western 
Sub-Divisional Magistrate, Rangoon, 
passed in Criminal Summary Triel No. 883 
of 1923. 

Sir Rabert Giles (with lum Mr. N. M. 
Cowasjee), for the Applicant. 


JUDGMENT.-—The petitioner, who 
is a Barrister and an Advoacte of 
this Court, was convicted by tre 
Westcrn Sab-divisional Magistrate of 
. Rangoon of an offence under Section 174, 
Indian Penal Code, and sentenced to pay 
a: fine of Rs. 5 or tosuffer 2 days simple 
imprisonment. Tre facts were as lo 
lows: ; 

On tne 23rd March 1923 the same Magis- 
trate ordered the issue of summons to tke 
petitioner to appear on the i2th April 
and answera charge under the Burma 
Motor Vehicles Act. The ‘summons was 
not served till 5 P. M. on the 11th April, 
the next morning Mr. Jeejeebboy, another 
Barrister, appeared before the Magistrate 
on the petiticner's behalf and statedthat thé 
petitioner was appearing as Counsel ina 
cise before the High Court and that, there- 
fore, he was unble to attend. The learned 
Magistrate noted that the explanation 
wasunsatisfactory, but did not apparcntly 
refuse an adjournment. The crder was 
simply “Fix for xgth April 1923." 

On tte zgth, the petitioner duly appear- 


ed and, after the m tor case kad becn. 


disposed of, was called upon to answer 
another charge, namely, that of 
disobeying the summons to attend on tke 
rath. Tre record shows that, on the same 
date (2. e., the r9tb) Sergeant Matcler, 
(who I understand is 
officer in motor case®) complained to thé 
Magistrate of the petition:rs non-ap- 
peatance at the previous hearing and 
was examined on oath. Th's was done 
appatently before tke petitioner’s ap- 
pearance but no process was issned, pre- 
sumably because Le was expected to 
attend in another case. 

In repiy to tbe additional charge, the 
petitioner stated that he understood the 
motor case had been postponed on the 12th 
as he.had sent an Advocate to ask for an 
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‘adjourriment. He, therefore, pleaded "not 


guilty." Sergeant Matcher was then examin- 
ed asa witness. In passing sentence, the 
learned Magistrate said: “Accused fail- 
ed to appear on r2th, because, he states, 


he wasengaged in tle High Cort 
arguing in a case. Therefore, he was 


justifed, he thinks, in disobeying the 
summons which was duly delivered and 
signed. If such a procedure is adopted; 
any acctised person may plead stress of 
private affairs and decline to come to. 
Court. This is a deliberate case where 
the authority of the Court has been 
flouted.” — . ; 
The petitioner now applies in revisicn 
on several grounds. In tbe first place, 
it is contended that, since there was no 
proper complaint, the Court helow must 
be held to have ‘acted under section 
1090 (r), cause (c), Criminal Procedure 
Code, and that, therefore, it erred in law 
in not offering tke petitioner an oppor- 
tunity of being tried by another Court as 
required by section 19I.. But apparent-. 
ly there was an oral complaint by Ser- 
geant Matcher and it is clear. from tke 
wording Of section 200 and zor that a. 
complaint need not bein writing. I held, 
therefore, that the Magistrate took cog- 
nizance tnder clause (a) of section 100 
(r) and that, in the c:‘rcumstances, section 
191 rad noapplication. : 

It is next urged that under section 195 
no Court can take cognizance of an 
offence punishable under section 174, 
Indian Penal Code, except with the previ- 
ous sanction, or on the complaint of the 
public servant concerned. It was open 
to, the Magistrate to take action under 
rection 470 or to make a complaint hiny. 
self to anotter Magistrate or, on appli- 
cation made to him, to grant sanction 
to prosectte. But the complaint by Ser- 
geant Matcher having been entertained by- 
the learned Magistrate himself, the ques- 
tion arses whether there was not an 
implied sanction. In Reg. v. Gamubin 
Tatia Setar (1) Where the accused was 
convicted under section 174 and the case 
was referred to the High Court on tke 
ground that the prosecution was enter- 
tained without the sanction or Complaint 


(1) 5 B, H.C. R.38Cr —— 2 n 


yr 
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required by law, it was Leld per curiam 
(Newton, Acting C. J., and Tucker J.):— 

"Although tne proceedings would . have 
been more regular if express sanction had 
been given for the prosecution, still.-as 
the charge was tried before the same Magis- 
irate whose summons was treated with 
contempt, his sanction for the prosecution 
must be implied, and under the circum- 
stances no' complaint was necessary." It 
would’ seem, therefore, that there was no 
irregularity and Lam nat prepared. tà 
hold, that section. 556 débarred the 
Magistrate trom trying-the case.. Morever, 
it is con:eded that Section 537 effective- 
ly cures any irregularity” that inay “have 
taken place on. account of the want oF 
sanction, It cannot, in; my. view; T 
desirable that Mag istrates whose... ranted 
orders ate disobeyed should, save in very 
exceptional circumstances, try and . @ispose 
of the charge of disobedience. themselves, 
but, unless there has been a clear. failure 
of justice, the High Court will not ordi- 
nirily interfere. 

Finally, it is pointed out ‘that, "us 
the facts as they stand, no offence under 
Section 174 was made out. Here tbe peti- 
tioner is on surer ground. The conviction 
Cannot be sistained unless it be shown 
that there was an inten tional omission. to 
appear in answer to the summons. The 
petitioner was not served till 5 P, m, on tke 
diy ptevious to that fixed for tke trial, 
he was due to appéar as Counsel in a 
case before the. High Court the. next 
morning; and there was no time to make 
other arranzements. He, therefore, instruct- 
ed an Advocate to appear on bis beka'f 
before. the Magistrate and to apply for 
an adjournment of the trial. His Advocate 
did appear and, Qescribethe situation in 
which bis client was placed ang the trial was 
put off fora week. Cculd the petitioner have 
done more? It does not appear to be 
generally understood that an Advocite is, 
in a sense, an officer of the Court, ani it is 
his duty no less to the Bench than to his 
client to be ready when the casein which 
he has been bricfed is called, It may 
happen that he is requifed at two differ- 
ent places at the same- time, in. which 


cisé it is Lis duty fo make. suitable’ 


arangementis so that he may. be 
sented, In the matter before me, 


"repre. 
it: Is 
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clear that the petitioner did not intend to. 
disobey the si:nmons but, placed as he 
was, he fotind himself unable to abandon his 
client's interests and, therefore, instructed. 
Mr. Jeejeebhoy to represent the circum- 
stances to the Magistrate. 

There has thus been, no offence 
under section 174, and I accordingly set 
aside the. conviction and- sentence. The 
fine will be refünded. l 

Revision allowed. 
a s 


^M, tu ume 


MADRAS HIGH. COURT, 
CRIMINAL REVISION CasE NO. 948 | 
n^ OF 1922. ` 

(Cnr REVISION PETITION No. 788 
: - ' OF 1922). 

^ August 16, 1923. 

Present; —Mr. Justice Krishnan. 
"G. G. JEREMIAH— ÁCcusEp— 
` APPELLANT—PETITIONER | 
VEYSUS 
Ow. m. J OHNSON —CoMPLAINANT 

^ RESPONDENT. 

` Criminal Procedure Code (Act V of 1898), 
ss. 4 {jb 454— Waiver of vighi ofirialas Euro- 
pean British stbject-—-Right of appeal or Revision 
as European, if sustainable— Case," meaning 
of. 

Where an accused waives his right to be tried 
as a European British subject, the special pri- 
vilege given to bim as such including the right 
of appeal or revision to the High Court by vir- 
tue of section 4, Clause “(j), Criminal Procedure 
Code, islost, and he should be fried like any 
other ordinary person not only in the matter 
of the trial itself but in the matter of appeal 
and revision as well. [p.696,col.2.) . 

Queen- Empress v. Grant, 12. B. 561; 13 Ind: 
Jur. x10; 6 Ind. Dec. (N. s.) 858, followed. ` - 

Harris v. Peal, 58'Ind. Cas. 351; 21 Cr. L, J. 
767; 17 A. I. J. 896, not followed. 

'fhe word ''Case"' in section 454, Criminal Pro- 
cedure Code, includes the whole of the proceedings 
connected with the prosecution, the trial, the 
appeal -and the revision. [p. 697, col. 1.) 

. Petition, under sections 435 and 439 of. 
t.e Code of Criminal Procedtre, 1898, 
praying the High Court to revise tbe 
jüdgment, of. the Court of the Sessions 


Judzé, Civil and Military Station, Bánga- 


i t 
696. 

JEREMIAH v, JOHNSON. 
iore, in Criminal Appeal No. 11 of 1922, 
preferred against the judgment o: the 
Court of the E.rst Class Second Magistrate, 
Civil and Military Station,. Bangalore, in 
Criminal” Case No. 1563. of 1921. 

M L. A: Govindaraghava Aiyas, for the 
Petitioner. 

Mi. N.. Chandra sekara . Adyar, for the 
Respondent. ' 

Mr. V. L. Ethiraj, for “the Public Pro: 
secutor.. on .bebalf of the Crown. 

ORDER.—In this case the petitioner, 
one Mr. Jeremiah of the - Civil and 
Military Station, Bangalore, was convicted 
of the offence of defamation under section 
500, Indian Penal Code, and sentenced to 
pay & fine of Rs.-100 by tbe Ist Class 
and Magistrate of that Station; and his 
conviction was confitmed on appeal by the 
Sessions Judge of the same Station. An 
application is made to this Court to 
revise the judgments of these two Courts 
and to -tiold-that- there ^ was mo. “case 
against the petitioner under section 500, 
Tridian “Penal :Code.-- . ~ ak oe 

A preliminary objection has been 
taken to the hearing of this case by this 
Court..on the ground that - the':proper 
tribunal tọ hear: it is not this Court 
but the .Resident’s Court.at Banaalore. 
It may be stated; that Mr. Jeremiah 
claims to be:a European, British’ subject 
but he did not claim to.--be dealt with 
as suci by the Magistrate before whom 
he wastried. He waived his claim under 
section 454, Criminal Procedure Code, 
The question ‘whether he is really a 
European British subject or not was thus. 
not made tie subject of any investig atioti 
or determination. I will, owever, take 
it for ihe purpose of deciding the pre- 
liminary objection that he is a European 
‘British subject. The question then is 
when a European British subject has 
waived his;claim to te tried as such 
under the Criminal Procedure Code, 
whether the proper tribunal that should 
exercise the power of revision is this Cout? 
ot the Court of the Resident.at Banga- 
lore. It is- conceded that in all trials; 

where no question of European ‘British 
subject comes in, this Court has "no power, 
of revision’ under: sections. .435 and . 439, 
Criminal Procedure ‘Cade, over the con- 
victions by the Sessions Court: of Banga- 
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lote as that.- Court is 7A an inferior 
Criminal Court with regard to this Court: 
but the proper tribunal to exercise that 
power is the Resident's Court of Bangar 
lore. 

Tne Public Prosecutor has cited in 
favour of his preliminary objection the 
case  .Queen-Empress v. . Grant (1) 

where.a Bench of the Bombay “High 
Court had to consider a very similar 
question, ‘There an European British 
subject waived, his right to be’ dealt 
with aS such by the Magistrate before 
whom he was tried; and the quest'on 
arose whether the. H'gh Court of Bombay 
could. exercise’ revisional.jurisdiction over: 
the Magistrate's conviction or wket,er it 
was the Judicial Commissioner _.. of 
Sindh that skould, exercise jit.’ "Ther 
Lordships’ held that wken an accused 
waived his right to be tried as d 
Eu opean British subject, the special pre- 
viteges given to him as such; one 6 
which was his right to come up to the 
High Court in revision by virtue of tke 
definition of “ High Court" in section 4 
Cl. (a) of the Code of Criminal Procedure, 
were lost and that he should be tried. like 
any other ordinary individual not: only int 
the matter of tbe trial itsclf but in the 
matter of appeal and revision as well. 
Against this authority Mr. Govindarag hava 
Iyer fot the accused has cited the decision 
in Harris: Peal (2) where Walsh, J., of 
the Allahabad High Court took a different 
view. After a careful consideration of 
the arguments addressed I am inclined to 
agree with the Bombay decision, par- 
ticularly the reasoning of Mr, ‘Ju stice 
Birdwood. Section 454, Criminal Proce. 
dure Code, says: ‘If an European British 
subjcct-does not claim to be dealt with 
as stich by the Magistrate before whom 
he istried cr by whom he js committed, 
or if when such claim has ‘been made 
before, and. disallowed by, tle Commit- 
ting Magistrate, il is not again made before 
the Cotrt to which such subject is, com- 
mitted, he shall be held to, have Telin- 
quished his right to ‘be dealt with as such 
European British subj ect and shall nct 


a ie B. 561; 13 Ind, Jur. 110: 6 Ind, Dec. 
N. 8.) 858. 


a) 5 Ind. Cas. 351; 2I Cr. L Jo M 17 Ay 
96. 
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assert it in any subsequent stage of the 
same case." Lam inclined to” think that 
the werds “in any subsequent. stage of 
the same case" incíude this application 
to get his convittion set as'de in revision. 
The word “case” is wide enough to ims 
elude the whole of the proceedings con- 
nected with the prosecution, the trial, the 
appeal and the revision are all stig-s 


in- that case in my view. ‘Taat being $0, 


the petitioner cannot now Come up bere 
before me asserting that heisa European 
British subject. and take advantage 
of. the definition.of ‘‘ High Court" under 
section 4, clause (4), Criminal Procedure 
Code, to come to tkis Court as such 
European British subject, It is only if 
a person can plead that beisa European 
British subject that he can claim the 
right to come to tne High Court. The 
mere fact that he is a European British 
subject is not sufficient to make the 
first part of the definition apply to him. 
He must plead the fact, and if it is dis- 


puted, the Court must investigate and 


determine it, If he does nut or cannot 
plead the fact, the Court can take-no 
notice’ of it. . In such cases as the second 


part of the section says “High Court". 


means the highest Court of: criminal 


appeal or revision for any local area. 


which in this caseis the Resident’s Court 
at.Bangalore. It follows that in section 


435,.Cr:Minal Procedure Code, this-is not ` 


the Court referred to. ‘The right given 
under Criminal Procejüre Code to European 
British subjects to caim to be tried 


ina particular Manner is, in my opinion, a 


privilege which they may claim if they 
think fit; but if they waive their claim, 
they cannot be allowed to claim it any 
more at any subsequent stage of their case 
and that is what section 454, Criminal 
Procedure Code, says. Tne definition. in 
Section 4, Criminal Procedure Code, must, 
I think, beread with section 454. 


in my view, therefore, this revision: 
et | fails and must be dismissed. 
The petitio.er, if so advised, may move 


petitioa 


the Resident's Courtat Bangalore. 
"e N. Vi Petition dismissed, 


INDIAN -CASES; 


697 


D r 


RANGOON HIGH COURT, 
CRIMINAL, REVISION PE1ITION No, 246-B 
OF 1923. 

June 7, 1923. 

Preseni:—Mr. Justice May Oung. 
NGA E—PETITIONER 
VEYSUS 
EMPEROR—RESPONDENT, 
Criminal Procedure Code (Act V of 1898}, 
ss. 6, 403—Burma Village Act (VI of 1907), 
s.9—Penal Code (Aci XLV of 1860), s. 294, 
offence under—Trial before Village Headman, 

whether bars trial by Magistrate. 

Under the Burma Village Act, a Village Headman 
has power to try, as a Court, inter alia, an offence 
under section 294 of the Penal Code, and a trial 
for an offence under that section by a. Village 
Headman,- therefore, bars a subsequent trial 
of the same accused for the same offence before 
a Magistrate. [p. 698, col. 1.] 

Queen- Empress v. Nga Tha Kaing, P. J. 378 
Queen- Empress: v. Nga Po Kin, P. J. 454, refer- 
red to. f 

Reference made by the District Magis- 
trate, Thayetmyo, in his Criminal Revision. 
No. 72 of 1923. 


REFERENQE.—'ILe lower Ccurt ccn 
victed accused, Nga E, and inflicted a fine of 
Rs. ro for an offence under section 294 of 
the Indian Penal Code, for which accused had 
already been convicted and fined by the 
Thugyi.of the village. This was clearly 
a' judicial fine inflicted by a Court of 
competent jurisdiction, for Thugyis tave 
been given authority to take cognizance 
of offences under section 294. of the 
Indian Penal Code (vide page 41 of the 
Village Manual). 


In tbe ruling* referred to by the 
lower Court the Judges agreed in 
their conclusion that the conviction. 


by the headmen was one under the Indian 
Penal Code. The reason why stcb pre- 
vious conviction could not be considered 
as warranting the infliction of higher’ 
punishment or whipping ina subsequent 
conviction, was that the puntshment was 
not under the Indian Peral Code but. 
under the Village Act and it was neces- 
sary for both "conviction and punish- 
ment to bave been under the Indian 
Penal Code in order’ to make enhanced 
punishment awardable. 

In the present case the accused was 
clearly convicted by a competent Corrt 


ep, T4 L. B., 378. 
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under section #94 of the Indian Penal 
Code. ^ 

His subsequent trial for: tye ‘same 
offence by the Towrship' Magistrate was, 
therefore, barred by: section 403 of the 
Code -of ‘Criminal Procedure. Té fim: 
inflicted has been” paid, The sentence 
was an appealable one but no appeal 
was. preferred and time of appeal has 
elapsed.” 

Uader section 438 -of tte Cede en 
Criminal Procedure I accordingly report 


the matter for the orders of the High’ 
sen. 


Court and recómmend that the 
tence be. ile and the fne re- 
funded. 


ORDER —The Township Magistrate 
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Considered that his jurisd'ction was not 


barred .under section 403, Crim’nal Prc- 
cedure Code, 


- because . the. Cotrt of the’ 


Headman .is ‘not one of those specifically: 


mentioned in section 6. He overlooked 
the words "the Courts constituted under 
any law other than this Code." 
Burma Village Act bas conferred on the 


The: 


Village Headman:/the power to try, as a’ 
Court, offences under scction 294, Indian 


The. 
tried 


other offences, 
once been 


Penal Code “and 
accused had, therefore, 


by a-Gourt of competent jurisdiction for: 


an offence and bad been convicted of. 
such offence. 
in force. He was not, therefore, 
to be tried: again for the same offence. 

The argument based. on the ruling of 
the Special Court in  Queen-Empress v. 
Nga Tha Kaing (1) has no force. The 
principle ` of that decision was further 
explained in Queen-Empress v. Nga’ Po 
Kin (2) and.does not seemrto have amy. 
bearing on that of autrefois convict, ` 

I accordingly accept the recommenda- 
tion of the:District Magistrate and set: 
aside the conviction and sentence in 


‘the. present "case, The fine will be re-: 
funded. cw oe “sa i2  . 
d ae x. E uu wo 9 2 

NG Conviction ser aside, 
«(r).- Be Ji, L. EA :378. . 003 
- (2) P.-J» i. B 
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Toat conviction remains’ 
lia ble, 


LAHORE HIGH ‘COURT. 

CRIMINAL APPEAL NO. III9 OF ona. 

February 5, 1923. ik 7^ i 
Present —Mr, Just'ce Scott: Smith < 
KHUSBRAL SINGH AND. ‘ANOTHER: 5 
CONVICTS—APPELLANTS d 

5 Versus Cao 
EMPEROR-—RÉSPONDENT.  ' ^ 

Evidence Act (I of 1872), s. 133-—Penal Codé © 
(Act XLV of- 1860), s.. 395—2Dacosty-—Stolen.- 
Praperiy, production of, effect of— 4 PIE, corra-.; 
boration of. 

Where the only evidence against an avéubed ~ 
person charged with an offense under s. 395 of? 
the Penal Code is thaf:he.hns; "produced stolen: 
property out of a place which is notin his possession ; 
that evidence is not sufficient to support a'cón-- 
viction for theft or for receiving stolen' property, ” 
but it is evidence against the person “producing > 
it, and it is material corroboration of an WA 
who has deposed that that person joined him in ; 
committing a dacoity: or a burglary, or a theft, . 
Ip. 699, col. 2.] 

ga ees v. Gobinda, 17 A. 576; A. W. 

N, (1895) 226; 8 Ind. Dec. (Nn. s.) a followed. ` 

Appea 1 from _an, order ot ihe Meg sel te- 
with section 30 powers, Sie Ios - dated: : 
the 31st October 1922. i 

Mr. Ganpat Rai, for the appellants. 

Mr. Carden Noad, Assistant: "Legel.- 
Remembrancer, for the Respondent. CC 

JUDGMENT.—This js a jont appeal Ly: T 
Khushal Singh end Kehar Singh who hay ey 
been convicted by a Magistrate, investcda . 
w.th section 30 powers, -of .dacoity. under. 
secfion 395, Indian Penal Code, and baye: 
been sentenced, Khushal Singh to fivetyeats’ c 
rigorous imprisonment and Kehar Singh to’: 
three years’ rigorous imprisonment. end to a-: 
fine of Rs. roo each, or six months" z.gorous - 
iniprisenment. in defa ult of: payment,- 
Saudagar Singh and Nanak Singh who were 


o a , 
ea eel A 


uw 
‘ 


| jointly-tried with appellants were acquitted: ; 


The dacoity was comm-tted in. the hotfse ; 


. of Bhagat Singh atthe village Pathanwali- 


~r 


in the Sialkot District on the night between 
6-7th December 1927, and the First Report ~ 
was made on the. following day by ‘Ganga 
Ram, Lambardar, (P:.W. No. 2).:No names - 
of the offenders Were; ment, parus in this: 
od B is 
The chief ika a the ca se = "Teja 
S'ngh, approver, who has given a clesf 
account of how the band of dacoits was 
formed and of the movements of the band 
both before and after the dacoity, He has 
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also given a full “account of the dacoity 
itself 

"Lhe first question i is whether Teja Singh 
was himself one of those who took part in 
the daeoity, and, if it were found in tbe 
affirmative, whether his evidence hes been 
Cotróborated i in materiel partictilers, es re- 
gards each of the two appellants. Now, in 
my opinion, ‘here can be no doubt thet Teja 
Singh certainly took part in the dacoity. 
In the first place, it would have been diff- 
cult for him to have invented such a long 
story as. that given by him im his deposition; 
- secondly, he produced his share of the stolen 
property, and, thirdly, he was identified as 
one of the dacoits bv Musammai Ram 
Rakhi (P. W. No. 6), daughter of Bhaget 
Singh. 

The evidence against each of the appel- 
lants has been summarised by the Magis- 
trate in his judgment. The corroborative 
evidence against Khushal Singh is thet he 
produced his share of the stolen property 
from his kurh or cattle-shed, where it wes 
burfed, on the roth of December 1921. 
It appears that his residential house was 
first searched on the 15th of December, 
and nothing incriminating was et that time 
found. A day or two later, he himself 
gave information in consequence of which 
the search party went into his kurh or cattle- 
. shed, of which He himself produced the key, 
and he then-dug up the groundand produc- 
ed. a bundle containing Exhibits P.-3 to 
P-67 all of which have been identified es 
part of the property stolen in the decoity. 
This property "has not been claimed Ly 
Khüshal Singh as his own. The evidence 
of identification is convincing and Mr. 
Ganpat Rai has not attempted io sey 
anything against it. What he urges is that 
it is very suspicious thet the cattle-shed 
was not searched on the 15th December, 
along with the dwelling house. At the 
same time, he cannot give any reeson 
why the witnesses to the search, namely, 
Sant Singh, Zaíldar, Ralla Singh, Lamber- 
day, and Malla Singh, Sufed posh, should Te 
d'sbélieved, except the usuel one thet 
village ` notables of this sort are usuelly 
produced by the police in cases of tecovery 
of stolen property. I see no reason whet- 
soever for disbelieving the evidence of these 
witnesses and I hold-that it is clearly es- 
tablished “that ‘Khushal Singh did dig up: 
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ott of his cattleshed a quantity of the 
property which was stolen in the dacoity- 
in question. ‘This evidence is quite sufi- 
cient and material corroboration of the 
statement of the approver incriminating 
Khushal Singh. 

The corroborative ev idence i in the case of: 
Kehar Singh is also very strong, It is 
proved that he dug up out of a field in 
Ghanyake village, District Gurdaspur, where 
he had gone to live witha relation of his,’ 
a quantity of the stolen property consisting. 
of Exhibits P-69 to 96. Ths property 
has also been fully identified as part of that 
stolen in the dacoity and it is not claimed 
by Kehar Singh. Mr. Ganpat Rai urges 
that the production by &n eccused. person 
of stolen property out of a field which is 
not in his own possession is not sufficient 
for his conviction, I quite agree with the 

authorities such as Queen- Empress v. Go- 
binda (1), and others which have l2id down: 
that where the only evidence against aun: 
accused person is that he has produced 
stolen property out of a place which is 
not in his own possession, that evidence. 
is not sufficient to support a conviction: 
for theft or for receiving stolen property.: 
At the seme time, I em clearly of opinion 
that thé production of property under such 
circumstances is clearly évidence egainst 
the person producing it and is material 
corroboration of the evidence of an accom- 
plice who has deposed that thet person 
joined him in committing a dacoity or a 
burglery or a theft. The -evidence that 
Kehar Singh produced a quantity of the 
stolen property is, therefore, corroboration 
of the evidence of Teja Singh thet he took 
partin the dacoity, added to this, we have 
the evidence of the old man Beli Rem 
(P. W. No. 5) who was pinioned by the 
deco:ts and who subsequently at an identi- 
fication parade picked out Kehar Singh 
as one-of the dacoits. The mere fact that ` 
Ganga Ram in his E.rst Information Report 
did not say that Beli Ram would be able 
to identify eny of the decoits is not a. 
sufficient reason for rejecting this witness’ s 
evidence. In my opinion there is ample’ 
evidence to support the conviction of Kehar: 


(1) 


2. 576; AW. N:X1895) ane: 8 Inds Dec, 
(Gm 8.) 695 
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Singh. With the.appellants there’ were 
also tried Seudeger Smgh end Nanek 
Singh, There was evidence thet these 
people also produced stolen. property. In 
regard to Seudager Sngh the learned 
Magistrate stated thst the discovery of 
stolen property out of 2 place not in the 
possession of the accuséd is no corrobore- 
tion of the approver’s story. Nanak S'ngh 
produced part of the stolen property out 
of the house jointly occupied by himselt 
and his uncle. In regard to this evidence 
the Magistrate stated that it wes d ficult 
to hold Nanak Singh exclusively: responsible 
for the possession of the stolen property.. 
In my opinion,the Magistrate was ‘quite 
wrong in his view that the product on of 
stolen property by these two eccused 
persons was no corroboration of the appro- 
ver’s story against them, Such production 
might not heave been sufficient evidence 
of itself to support a conviction for being 
dishonestly in possess'on of stolen property, 
but it certainly was evidence against the 
persons producing it. The value of the 
evidence is another matter whch I need 
riot discuss 2s thereis no appeal by Govern- 
ment against the acquittal of the two 
persons: in, question. : 

The appeal of Khushal S ngh and Kehar 
Singh is dismissed. 


. W. C, A. Appeal dismissed, 


. RANGOON . HIGH COURT. 
CRIMINAL APPEAL NO. 330 OF 1923, 
May5, 1923. 

: Pyeseni;—Mr. Justice May Oung. 
MAUNG PO LU-—APPELLANT 
versus 


EMPEROR— RESPONDENT. 
Penal Code (Act XL V of 1860), s. 420-—-Cheat-. 
ing— False representation — Intention —Proof. — 

. Accused, who was the broker of the complainant 
Company and had had a long series of transactions 
with them, obtained an advance from the Company- 
by representing that he had a certain amonnt 
of paddy ready for delivery to the Company, 
and wauted the advance to complete the pay- 

ents,- Thereafter, be-delivered- a.small amount 
of paddy to the Company and failed to deliver 
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the -rest. It was found that although-his' repre- 
sentation to the Company was not altogether 
true, it was not entirely false and he had made 
bona fide efforts to carry out his engagement 
with the Company but had failed; ` 

Held, that from the circumstances of the case: 
no irresistible inference could be drawn that. 
the accused had made a false representation 
to the complainant, knowing or having reason’ 
to believe it to be false, and that, therefore, he 
was not guilty of the offence of cheating. fp. 


702, Col. I.) 
Nga Po Yon v. Messrs, Mohr Brothers & Com- 
pany, Limited, 13 Ind. Cas. 386; 6 L. B. R. 38; 4 
Bur. L. T. 279; r3 Cr. L. J. 5o, distinguished.. . ! 
Appeal from an order of the Western 
Sub-Divisional Magistrate, Rangoon, passed. 
in Criminal Regular Trial No. 1433 of 
1023. : 2 E m 
Mr. Mautig Pu, fur the Appellant. 
JUDGMENT.—On the I2th January: 
1922, the appellant, Po Lu, entered into 
an agreement with the Ellerman Rice’ 
Mills B:rma, Limited, to work for the firm. 
as paddy broker for the year 1922. The. 
Company agreed to take all good paddy 
supplied by the broker and “to pay for 
the paddy measured at the same rate 
they are paying for the like paddy on, 
the day it is measured, provided only 
that Ellerman Rice Mills Burma, Limited, 
are in the market tor paddy or ‘are pre- 
pated to buy paddy at the prices ruling 
at any given time". The -next clause, 
reads: “If, however, Ellerman Rice Mills, | 
Burma, Limited, are not in the market 
for paddy or are not prepared to pay. 
the current : prices then he-is at- liberty 
to sell the paddy he secures ‘to any 
other party.” These stipulations clearly. 
mean that the Company was not bound 
at any time to accept paddy that might 


be brought down by the broker, 
who, in case of- refusal, would: have. 
to dispose of the grain as best he 


could, suffering the loss, if any, on the 
transaction. 

From January to June the Company, 
on sixteen occasions, advanced . to the 
appellant sums of money. ranging from 
oneto ten thousand rupees, the . total 
sum being Rs. 90,090. From ‘February 
to Juae the appellant, on nineteen. occa , 
sions, supplied paddy -to the firm to the. 
aggregate value. of, roughly, Rs..70,000, 
leaving -a sum..of a -little . over. 
Rs. 20,000 - still. due by the. broker . to 
the - Company... This: 1s.-im accordance, 
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‘with the account filed -by the. com- 
p'ainant, puo 

The last advance, a sum of Rs. 4,000, 
was made on-the 8th June 1922, and 
after that there wes only one occasion 
on which paddy was supplied—a small 
lot valued at Rs. 800. For the advance, 
the appellant, as was apparently the 
usage, signed a promissory-note. It was 
in connection with this last advance that 
the present prosecution was instituted. 

The Mill Manager of the Company stated 
that on the 8th June the appellant came 
to him and said:--'"I have2 boats load- 
ing at Hlegu and one at Minywa. I 
‘want Rs. 4,000 to complete the payments. 
There is about ^ 4,500 baskets in these 
boats". Hé also said,— "There is another 
boat containing 1,500 baskets on its way 
to the Mill.” Believing these statements, 
the Manager gave the advarce, but did 
uot get more than 360 or 4ou baskets 
which‘ came in a sampan,” He, there- 
fore, sent out his clerk, Tun U, to fird 
-~aut about the paddy, and, on receiving 
his report, appare.tly came to the 
‘conclusion that he had been swindled. 
Tun U says that be was sent out about 
the end of July 1922, and made enquiries 
at Hlegu, Wanetkon and Minywa. At 
each of these places he fourd one cargo 
boat (which had been lent to the appel- 
lant by the firm) but nopaddy. He went 
out again and this time met the accused 
‘who said,—'"I nave ro paddy and no 
money.” In cross-examination, he admit- 
ted that some one told him that the 
paddy from the cargo boat at Wanetkon 
‘(which is about four miles from Hlegu) 
was in à sampan, ilat one Kyavk Ke 
told -him that .the appellant had given 
himan advance for hispaddy, ard that 
Kyauk Ke showed bim some paddy 
iu a godown. In re-examination, he -said 
that he thought there were 1,000 to 
1,500 baskets of paddy in that godown. 

On the above facts, the appellant bas 
been convicted ead sentenced uncer sec- 
tiom 420, Indian Penal Code, to suffer 
one year's rigorous imprisonment. The 
learned Magistrate held tnat the decision in 
Nga Po Yon v. Messrs. Mohr Brothers & Com- 
pany, Limited (1) was applicable: ` In that 


(1) 13 Ind. Gas. 386; 6 L. B. R. 8 4 Bur. L. 
7.279. 13 Ct. L. nos » b Lo 
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case, the accused sold a boat-load of 
paddy to ‘tne complainants at their Mill 
through their brok«r, and then ask d for 
an advance of Rs.1,500, saying tl at Le 
had two more beat-losds in. the Kana- 
very 
near Rangoon) and thot he would bring 
them' to the Mill on the following day 
and would sell the paddy to complíain- 
ants. 'The.advance was given and the 
‘broker, and the accused jointly executed 
&.promissory-note in favour of the firm, 
The accused- then absconded. It washeld 
by Ormond, J., that though the first 
proviso to- section 92 of the Evidence 
Act was inapplicable oral evidence of 
the -false representation was admissible, 
ard the convicticn for cheating was 
‘upheld. The judgment contains the fol- 
lowing passage (at page 40);—'' It is 
not sufficient to prove that the accused 
promised to bring paddy to the Mill at 
some time or other and failed to do so, 
the prosecution must show that therepre- 
sentation made by the accused was false, 
i. e, thatat the time of making it he 
tad no intention of carrying out the 
‘promise, The accused's representation 
‘was that he had the two boat-loads 
of: paddy -then-in the creek and that 
bis intention was to bring that paddy 
to the Mill the nextday. After receiv- 
ing the-Rs. 1,500 the accused absconded 
I think it is legitimate to Craw the 
inference from those facis that tke 
accuüsed's representation was false; and 
his defence is that he does not remember 
the transaction" : 


Now, this was an isolated transaction 
and accused was a straner or casual 
Supplier of paddy. Ard it was perhaps 
a legitimate inference to draw from the 
fact that the accused promptly absconced 
and from the ridiculous defence put 
forward that the accused’s intention ab 
inilio was to cheat the Company. But 
the facts of the case before me are 
quite different; lere we have a long 
series of mutual transactions between a 
milling firm. and one of its own brokers. 
There was no queson of his abscond- 
ing; he did supily some paddy and the 
evidence of the clerk shows thet the 
appellant had given ~at - least one person 
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an advance (which: means. carnest- money) 
for the purchaseof paddy. No irresistible 
inference, therefore, arises, and no 
attempt hos been made to proye (2. g. 
by. calling as witnesses. persons who know 
of the appellant’s movements) that he had 
deliberately made a false representation, 
‘kuowinz-or having reason, to believe it to 
-be.false.. . ^ , - | 

: The appeliant's defence was that he 
had made Payments of earnest money, 
that some of these were. forfeited. because 
he could’ not obtain’ prompt advances 
from the firm, that whereas he: asked 
for Rs. 8,000, to meet his purchases he 
was. given, only Rs. 4,900, that one of 
tte boats. laden with paddy was accidently 
and that he did not. say that 
one boat was. already on its way to the 
-Mill. here was evidence as to the sink- 
ing ofone of his boats and this is cor- 
roborated. by. the fact that the paddy 
brought to the Mill in a sampan was 
wet. There was also evidence as. to 
purchasers by the appellant and, what 
is of mote importance, there wes an 
admission by the Mill Manager that, 
in conseqeunce of the appellant's fre- 
quent presence, at the Mili, he had to 
rely on his district buyers for ‘‘inform- 
ation and so forth." — 1 

- In these, circumstances, I must hold 
that the offence of cheating was not 
made out, and that there was no criminal 
liability. | Apparently, the complainants 
themselves did not, think co. After Tun 
U had been. sent out to make enquiries 
and he had reported, the Company, on 
thersth August, sent a IL wyer's notice 
to the appellant calling upon h m to pay 
the. balance of  Rs.20,960 (this includes 
the Rs. 4,000) outstanding against him 
and warning him that unless he paid the 
amount within seven days 4 st would 
be filed against hm without further 
notice. Complainants then waited for no 
less than four months till the 16th Decem- 
ber when the present prosecution was 
instituted, This delay would not have 
been due to,any need for making further 
enquiries because the only witnesses called 
were the Manager, the Mill caslier and 
the clerk. 
. In my opinion the prosecution was en- 
tirely misconceived aud I accordingly set 
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-aside the conviction and. sentence, 
batl-bond will be cancelled. 
Z. K, 


The 


Conviction set aside. 


LAHORE HIGH COURT. 
CriMrnay REVISION PETITION No, 1270 
; OF 1922. o 

January 13, 1923. 
Present —Mr, Justice Scott-Smith 
MAULU AND OTHERS—AÁCCUSED— 
l PETITTONERS 
UeYSUS 
~ EMPEROR— RESPONDENT. - 
Criminal Procedure Code (Act V of 1898), 
S. 209— Commiiment to Sessions ——Duty of Magis- 
a Sufficient ground for committing," mean- 
ing of. l 

A Magistrate holding a preliminary inquiry 
ought to commit the accused to the Court of 
Session, when the’ evidence is enough'to put 
the party on his trial. But where there is no 
credible evidence on which a Court could convict, 
itis the duty of the Magistrate to discharge the 
accused. [p. 703, col. 2.] 

Case-Law 'considered. 

Theexpression sufficient ground for committing'' 
in. section 209 of the Criminal Procedure Code, 
refers to a case in which the evidenceis sufficient 
to put the accused on his trial, and such a case 
arises when credible witnesses make statements 
which, if believed, would sustain a conviction. 
[p 703, €01.2.] . . i . 

Petition, under section 439, of the Cri- 
minal Prócedure Code, for. revision of the 
order of the Sessions Judge, Lyellpur, 
dated 17th August 1922. a 

Mr. Niaz Muhammad, ior the Petitioners 
Mr. Carden Noad, Assistant Legal Re- 


membrancer, for the Crown. l 
Messts, ^L. Puri, Bri Lal and 
Quiandar Ali Khan, for the Complainant, 


JUDGMENT.—Maulu and. three others 
were challaned by the Police under sec- 
tions 304/147, Indian Penal Code, for 
the culpable homicide of one Ahimada, 
The Magistrate, who is invested with 
powers under section 3o, Criminal Proce- 
dure Code, a ter hearing all the evidence 
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for the prosecution discharged the accused 
"persons. An application was made to the 
Sessions Judge under section 436, Criminal 
Procedure Code, and that officer set aside 
the- order of discharge and ordered the 
Magistrate fo.commit the accused persons 
for trial to his Ccurt Brom this order 
the persons committed have applied to 
this Court on the tevision side. 

` The prosecution "produced direct eviderce 
for the purposes of establishing tket ife 
pétitioners deliberately murdered Ahrada. 
Having. regard to this, the learred Sessiors 
Judge was of opinion thatit was ro funct'on 
of the Magistrate fo weigh the eviderce 
but that "he should have committed the 
accused persons for trial to the Sessions 
Court, Counsel for the petitioners has 
referred. to Sultani v. Emperor (1) and Mir 
Abdullah v. Emperor (2), also a Punjab 
case, in which it washeldthat a Cen mittirg 
Magistrate is entitled, at any rate to scme 
extent, to weigh the eVidence of direct 
witnesses and to pronounce as to their 
credibility, In Sultani v, Emperor (I), Wil- 
liams, J., after discussing the law, went 
into thé merits of the case and was of Opiz- 
ion that the evidence for the Crown in 
that case was of à kind on which no Court 
would convict and that that being so the 
Committing Magistrate exercised a sound 
discretion in discharging the accused, 
In Mir Abdullah v. Emperor (2), Chevis, J., 
also pointed out thatthére was no credible 
evidence On which a conviction could te 
based. Ihave no quarrel with the decisions 
in those cases, I fully agree that, where 
there is no credible evidence on which 
a Court could convict, itis the duty of the 
Magistrate to diseharge, and that he should 

not commit to the Court of Session. In 
the present case there is a good deal of 
direct evidence. The Magistrate has given 
reasons for rejecting the evidence of each 
of the witnesses, The chief reasons ate 
that the witnesses ate inimical to the 


(1i) 4 Ind. Cas. 612; ro P. R. 1909 Cr; 32 P. 
it R, 1909 Cr; 155 P, L. R. 1909; II Cr. L. J: 
I 


(2) 8 Ind. Cas. 1044; 215 P. L. R. 1910; 11 
Çr, ni J. 7515 58 P.W., R, 1910 Cr. 
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petitioners or ate interested in the prosecti- 
tion. I shall not go into the reasons given 
by him in detaif, but I am not prepared 
to say that the evidence for the prosecution 
is of a kind on which no Court could possibly 
convict. In Queen- Empress v. Namdev Sat- 
vaji (3), it was held that a Magistrate hold- 
inga preliminary enquiry ought to commit 
the accused to the Court of Session when 
the evidence is enough to put the party 
on his trial and such a case obviously arises 
when credible witnesses make statements 
which, if believed, would sustain a coavic- 
tion, Similarly,in Emperor v Varjivandas 
(4), it was held that the wordsin section 209, 
Criminal Procedure Code, "sufficient ground 
forcommitting " méan not su ficient ground 
forconvicting, but referto a case in which 
the evidence was su ficient to put the 
accused on hist trial, and such a tase arises 
when credible witnesses make statements 
which, if believed, would sustain a.conviction. 
It is the duty of a Magistrate to commit 
when the evidence. for the prosecution’ is 
sifficient to make out a prima facie case 
against the accused, 

"AC similar view was taken in the cases 
reported as Chiranji Lal v. Ram Lal (s), 
Fatu v. Fatt (6) and Makhni v, 
Farzand Ali (7 ) may also with advantage 
be referred to. 

I have read the ju dgment of the Magis- 
trate, It is more that: OF a Magistrate 
whois himself trying a case than that of 
One who is holding a preliminary enquiry 
under Chapter, XVIII of the Criminal 
Procedure Code I donot think it expedi- 
ent to go any turtherinto the merits of the 
case as Í do not wish to prejudice the trial, 
Itis sufficient for me to state that I do not 
think that the Magistrate was justified 
in discharging the accused persons, and I 
see no-g rounds forinterfering with the order 
of the Sessions Judge, directing that they be 
committed to his Court, The revision is, 
therefOre, rejected. 


11 B. 372; 6 Ind. Dec. i S.) 24. 
27 B. 84; 4 Bom. L. R. 

1 Cr. L. J. 55 A. W. N (1904) 5 
L. “J. 519; 26 A. 564; A WN: 
(1904) 125; TA, I. J. 292. 

. (7) 55 Ind. Cas. 478; 18 A. L. T 235; 2 U. P, 
In R. (A) 90; 21 Qta das Ja 338 a, 
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‘<The order admitting the petitioners to 
' bou will now be set aside and they should 

be rearrested. - 

OW. GA. 


F. 


; Ordey sei aside 


RANGOON -HIGH COURT. 
" CRIMINAL REVISION PETITION No, ud 
É < OF 1923. : 

. * March 27, 1923. 
Present -—Mr. Justice May Oung. 
“NGA SAN BA—APPELLANT 
versus 
EMPEROR “RESPONDENT. 


' Criminal Procedure Code (Act. V of 1898),- 
s. 262 (2)—Summary Prial—Sentence, maxr- 


"m. 

A sentence of imprisonment exceeding - three 
months passed in the case'of a conviction at a 
Summary Trial is ilegal having regard to the 


rovisions contained in section 262 (2) of the Cri- 


minal Procedure Code. bed 
Reference made by the District Magistrate, 


harrawaddy, in. his Criminal Revision 


No. 21 of 1923. 


. REFERENQE.—The accused Nga: da - 
“Ba was tried summarily for theft of a gcat 


worth about Rs. 30 and convicted under 
‘section 379, Indian Penal Code, end sen- 

' tenced to six months’ rigorous imprison- 
ment on the ytt - -February 1923 by the 
First Class Bench of Honorary Magistrates, 
Gyob'ngauk. 

The conviction and sentence were ap- 
pealed against in the Court of Session, 
Tharra waddy: Division, but, the appeal 
was dismissed by- the Sessions: Judge, on 
the- sth March. 1923, in his Crim nal 
Appeal No.. €5 o 1923, holding - that 
the sentence of six months’ rigorous im 
prisonment is-notvexcessive,, . .-, => 


-m = 


It --appears that the - Sessions . Judge, 


Tharrawaddy, did not notice section 202. 


(2) of the Code of Criminal Procedure. 

The sentence of six months is illegal. 
Under ‘that section. no..sentence of im- 
ptisonment: for -a- term exceeding three 
months .can “be passed in the case. of 
i conviction under Chapter XXII of the 
ode. 

I, a A submit the record to the 
High Court under secticn 438 (1) of the 
Code of Criminal: Procedure with the re- 


commendation that the. sentence be Ie- 


duced to one of three months’ 
imprisonment, : 


rig otous 


ORDER.—Sub-section (2)-of sectio 262. 


of the Code of Criminal Procedure pro- 
vides that no sentence of imprisonment 
for a term exceeding three months shall 
be passed in the case of any conviction 
ata Summary Trial. The sentence in the 
case under review was, therefore, illegal, 
The circumstances, however, do not call 
fora re-trial, -> 7 

The Honorary Magistrates should com- 
ply more strictly with the provisions of 
section 264; see Po Ka v. King-Emberor 


1). 
I reduce the sentence to three: months' 
rigorous imprisonment. 


Z: ES, t p a 
' Sentence reduced. | 


Ld 
- 


(1). 4 Le B, R. 338; 9 Cr, Lej. 23 


* 


Vok 76] 
MAUNG GVI U, EMPEROR, 


RANGOON HIGH COURT. 
CRIMINAL APPEAL NO. I82 OF 193. 
(CRIMINAL REVISION NO. 97A OF 1223.) 
T . May 23, 1923. Mr 
Present:-—Sir Sydney Robinson, KT., Cajcf 
Justice, and Mr, Justice Dackworth. 
MAUNG GYVYI —APPELLANT 
Yersus 

i EMPEROR—RESPONDENT. 


Penal Code (Act XLV of 1860) , s. 34, apph- * 


sability of—Common intention, proof of— Joint 
responsibility. | 

Where acriminal act, or series of acts, is done 
by several persons in combination, it is essential 
to consider, first, the common intention, and, 
secondly, the individual intention of each of 
the accused as disclosed by the circumstances. 
[p. 707, col. 1.] : 

Where section 34 of the Penal Code has to be 
applied, it must be shown that the criminal act 
for which the accused are to be made responsible 
was committed in furtherance of their common 
intention. The words “when a criminal act 
is done in furtherance of the common intention 
of all” mean, that all the persons charged must 
have consented to and contemplated the commis- 
sion of the particular crime committed. The 
existence of a common intention is the sole 
test of joint responsibility, and what the common 
intentionis, must be proved. Itis not sufficient 
to say that such andsuchan act was likely to 
occur, it must be found on a consideration 
of all the circumstances available what the 
Common intention was. [p. 707, col. 2.] 

Nga Po Sein v. King-Emperor, 1 L. B. R 
233; Nga Tun Baw v. King-Emperor, x U. B. 
R. (1907-09), P.nal Code, 5; r4 Bur. L. R. 
264; 7 Cr. L. J. 205; Queen-Empress v. Duma 
Baidya, 19 M. 483; 1. Weir 29 & 298; 6 Ind. 
Dec. (N. S.) 1042, Nga Shwe On v. Emperor, 57 
Ind. Cas. 918; 10 L. B. R. 117; 13 Bur. L. T. 47; 2X 
Cr. L. J. 678, Emperor v. Dharam Rai, A. W. N. 
(1887) 236, referred to. 

Deceased was one of a larg» number of persons 
who ran out of a village followed by a number 
of villagers armed  with' sticks whose intention 
was to beat the former. Tae three accused beat 
the deceased, two of them hitting him over the 
head aud cauing grievous hurt, as the result 
of which he died: 

Held, that the common intention of the accused 
was to cause grievous hurt to the deceased and 
allof them were, therefore, guilty of an offence 
undersection 3250f tas Penal Cole. [p. 707, col. 2.] 


Revision from th: or ler of .he Sessions 
‘Judge, Vametian, passed ii Criminal 
Sessions Trial No. ? of 1923. 

Mr. Bomanji, for tae A pellant. 

Tae Goverument Alvocate,for the Crown. 


JUDGMENT. sA the 6th of November 
last tuere wai a pwe in the east villige 
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of Kyauksayitkon, A number of persons 
belonging to the west villaie went to 
se? the pwe. Tiere was a feud between 
these two branches of the village. ^Afier 
watching tke pwe for a short time, tle 
west villagers in a body ieft, “This seems 
to have been as an affront by the 
villagers of the east village. They were 
stopped at the gate of the village and 
a crowd collected round tlem, they 
were finally told to leave, but the gate 
was not opened for them. After get- 
ting out they were tald not to come 
again, whereupon a boy, amorgst the 
west villagers called out that they would 
come if there was Music. Then, someone 
from amongst the east villagers called 
out that they shorld be beaten, the west 
Villagers ran away followed by a nim- 
ber of men of the east vll:ge armed 
with sticks. ‘Tre deceased was caught 
and beaten by three men who are said to 
be the thre: appellants. Deceased received 
the blow on the top of tke head which 
caused a severe Ír.cture in the bare 
of his skull. He received another blow 
on’the forehead, and, according to the 
evidence, the three appellants, one after the 
other, thea gave more blows, This appears 
clearly to be an eXaggeration as only two 
injuries were found on the body. The 
blows received resulted in a fracture 
of the vault of the skull and also the 
base of the skull and caused death. Tre 
learned Sessions Judge held that it wos 
impossible to say which of the assailants 
struck the fatal blow, but ne found 
that all three were 4cting in prosecution 
of a common intenticn to cause grievous 
hurt, ard ke sentenced each of the three 
appellantsto seven years’ transportation. 
At the hearing of the appeal our brother 
May Oaug found that the authorities 
of this Court were conflicting as to the 
true interpretation of section 34 of the 
Indian Penal Coac, ard he, being of 


opinion tuat the matter should be con-. 


sidered, and being of opinion that it should 
be consigered wuet! ert e accused were not 
guilty .of murder, took action'on the 
revisior side, and tbe appeal was trans- 
ferred) and it and the revision were beard 
by a Bench. 

We heve carefully considered the evi- 
dence ‘fot the prosecution, The three 
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witnessés who were running away with the 
deceased pursued by the east villagers 
have given evidence. Tun Myat deposes 
that: he wasrunning close to the deceased, 
that they were overtaken by the three 
appellants who struck the deceased. He 
tan to one side-and hid behind the 
bush, @nd from there-he saw one of the 
accused strike him again, and then saw 
all three of them strike one after the other. 
There is eitker a contradiction or a mis- 
take in the record, apparently the latter, 
as to which of the acensed it wes who 
struck the first blow. -In one part of his 
statement he says that Maung Maung 
gave the first blow..t> Po Thon on the 
head and the latter fell on his haunches. 
In cross-examination he says: “As I 
turned round to look at the east villagers 
Who were pursuing us, I saw Meung Gyi 
strike Fo Thon on the fotehead first.” 
The other two men were ahead. Tha 
-Gnein said he heard the sound of some 
one beirg beater, be and Po Hte ran 
and hid undera bush, from there he 
-saw the appellants striking Po Thon, who 
was, ther prostrate. The otrer man, Po 
Hte, says the same and says .that he 
saw Maung Gyi strike him on the fore- 
head with a stick, and Po Thon fell. 
Anotber witness, San Mya, says that he 
hid in a jowar field near the scene of the 
assault, and he saw Maung Gyi hit Po 
Tron on tze head with a stick, Po 
Thon fell, when Po Miurg struck him 
0n tbe head, then Po Tib struck Po 
Thon, then the three men beat one after 
the other. Tun Myat went out to help 
Po Thon, and accused advanced to strike 
him, but he told them not to do itasit 
was only himself (it appears that he has 
a crippled hand), and that the accused 
then went away. The deceased was 
helped to the village, and a report was 
at once madeto the Thugyi against the 
threeappellants. The Thugyi alleges that 
Po Tin bad been seen to throw his 
stick into the jowar field andit was then 
recovered from there and taken  posses- 
sion. of. Tae following morning two or 
three sticks were picked up near the 


scene of the assualt. It is, however, by. 


no means certain that the Exhibit sticks 
were ones actually used by the accused. 
‘fhe headman sent a villager off to the 


# 
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Police Station to, make a report without 
telling him exactly what he was to 
report in the First Information Report. 
The report does not specify who the 
assailants were, but mentions that Tun 
Myat had stated that he saw. Maung Gyi and 
Po Maung each having a stick near ther 
village gate, After considering the evi- 
dence we are of opinion that there is no 
reasonable doubt that the three appellants 


. were theassailants of the deceased. There 
is no question that a number of villagers 


of the east village did pursue those of 
the west village. There is no doubt that 
the deceased was overtaken and beaten 
and we can find no adequate reason 
to suppose that the three eye-witnesses 
could not see, and did not recognize, 
who the assailants were. [key knew 
them very well, some from ther chid- 
hood. ` There was a bright moon on. tte 
night in question and they were not 
far off. Thereis no reasun why, be ng in 
a position to see who the real assa lants 
were, trey should Lave let them off and 
falsely named the three appe‘lants. That 
they did name them immediately is proved. 
They were arrested without delay and, 
considering all the circumstances, we are 
of opinion that it is establisled tfat the 
three appel'ants ran after the west villagers, 
caught up Po Tí on and beat him with 
sticks, Having regard to the discrepancy 
or the mistake on the record a:tb re- 
ference to Tun Myat's e.idetice, we are 
unabie to hold it proved which of the 
appellants infl'cted the fatal blow. Under 
tbese circumstances, it is not possible to 
convict any of them of the offence of 
murder,and the rule in revisicn will be 
dischare el. 
As to what offence the appellants 
shou'd properly be conv'cied of, meces- 
sitates a consideration of, the bear ng -of 
section 34 of tLe Indian Penal. Code. The 
scope of this section was considered in 
the case of Nga Po Sein v. King-Emperor 
(1. The facts were almost exactly the 
same as tke facts of the present cawe, 
and it was held that the section , was 
framed to meet the case in whe] it 
may be difficult to distinguish between 
the acts of individual -members of a 


(i) rı L. B. R. 233. 
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party- or.^to “pfove .éxactly' what part 
Was taken by each of them; it was 
held that, therefure, eaco of tbe appel- 
lafüts was responsible forthe fatal blow. 
The correctness of that decision was 
doubted by the ‘learned. Jud’cial Com- 
missioner in: Nga “Tun Baw y. 
King- Emperor (2). He wa of opinion that 
the decision in Nga Po Seins case (1) failed 
to give due weight to the necessary 
Condition that the cammon intention must 
cover the act done, did: he followed. ine 
decision in the Queen-Empress y.: Duma 
Baidya (3): Nga Po Sein’s case (1) was again 
considered bya Bench of this Court in 
Nga Shwe Os v. Emperor (4).- Sir Dan‘el 
Twomey, C. J., says that it may be Ccoubt- 
ed whether thejudgments in Nga Po Sein's 
case (x) express correctly the effect of sec 
tion 34, Indian Penal Code. ‘hose judg- 
ments appeared to him sot to lay sufficient 
stress on the factir of common ‘intention. 
He quotes Duma Baidya's case (3) with ap- 
proval and lays down: “Itis essential, 
in a case of this kind, wheré a criminal 
-act or serie: of acts is done by several 
persons in combination, to consider, first, 
the commonintent'on of all and, second'y, 
tue individual inténtion of each of tve ac- 
cused as di:elosed by the circumstances.” 
We agree with the view of the law as 
enuticiated in Nga Shwe On's case(4). The 
essentia] difference between  sccfions 34 
and 149 of the Iudian Peaal Code is 
pointed out by Mahmoad, J., in the case 
of- Emperor v.: Dharam Rai (5), and 
it is imooríant to beat iu mind the dis- 
tinct’on between tbe common intention 
referred tn in the former ‘section and the 
@omnya object referred to ia the latter 
section. Whore section 34 has to be 
applied, it mist be shown that the crimi- 
nal act ‘for waick the accused ars to be 
made responsble was committed in far- 
theranés of their common intuntion. The 
words ‘‘ when a 'erim'nal act is dose “ih 
furtherance of tie common intention of 


(2 1 U` B. R. {t907-09), Penal Code, 
5; 14 But. L. R. 264; 7 Cri L. J. 205. 

(3) r9 M. 483; r Weir 29.& 298; 6.Ind. Dee. 
(x. 8.) 1042. Wl qi M 

(4) 57 Ind. Cas. 918; 10-1, p. R..117; 13 Bur. 
ie 7.47 21 Cn E. 4.078. a i 
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all’’ mean that all the persons charged 
must have consented to, and contemplated 
the commission of, the particular crime 
committed. The existence of a common 
intention is the sole test of joint res 
ponsibility, and what tle common im 


tention 1s, must be proved. It is of 
course but rarely that there could be 
direct evidence of a common intention 


which mist be jueged and decided by a 
consideration of all the facts proved, and 
the circumstances surrounding the case. 
It is not. sufficient to say that such and 
such an act was likely to occur, but 
it must be found, on a consideration of 
all the circumstances evailable, what the 
common intention was. In the present 
case we have the facts, that the east 
villagers surrounded the west villagers: 
that they had fancied they had received 
an insult by their behaviovr in abruptly 
leaving the pwe so soon after they bad 
Srrived; that there was ‘ill-feeling between 
the two branches of tbe village, and 
that ther: is evidence that the west villa- 
gers were told to clear out and not to 
come again; that when the boy shouted 
that tLey would come if there was music, 
Sticks and stones were thrown at them 
by the east villagers; that then some one 
else, it is suggested it was the local 
headman, called out to beat the fellows, 
and that the east villagers then Tan 
alter the west villegers armed with sticks 
clearly with tneiptentior of beating them. 
We have, moreover; the fact in addition 
to those already enumerated that two 
blows at any rate were s'ruck both at 
the head, both according to the medical 
evidence amounting to grievous hurt; and 
beering in mind the definition cf grievous 
hurt, and the excitement under which the 


‘appellants were labouring, it is imposs ble 


not to hold that the prominent intention 
was to do nothing else than to cause 
grievous hurt or injuries which they knew 
likely fo cause’ grievous Furt, Therefore, 


-we must hold that the commen intention 


of the three appellants was to cause grievous 
‘burt, and that ‘therefore tke first two who 


Actually caused grievous burt, and also 
Po Tin who participated in the assault, 


are guilty Of an offence punishable under 
section 325, Ind'an Penal Code. ‘The ap- 
peal, therefore, fails and tte convictions 
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and sentences will be confirmed, ‘The 
Rule issued is discharged. We would, 
however, call the attention of the learned 
Sessions Judge to the  undesirability of 
passing a sentence of transportation, and 
also point out that the ‘manner in which 
he has done sa, is not in accordance 
with the rule in Nga Tha Zan v. Crown 
(6), Heshouid bave passed a sentence of 
transportation under the provisions of 
sectio; 59, Indian Penal Code. 
Z.K, 


Appeal dismissed. 


(6) 1 L- B. R. 292. 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE NO. 129 OF 1923, 
CRIMINAL, REVISION PETITION NO, 92 or 
< 1923. l 

September, 6, 1923. 
Preseni;—Mr, Just'ce Krishnan. 
CHINNAPPA NAIDU—ACCUSED No. 2 

^ —PETITIONER. 

Criminal Procedure Code {Act V of 1898), 
$. 403 — Accused acquitied under S. 427, 
Penal  Code—Second krial under s. 147, 
Penal Code,. whether legal. 

The general p-inciple of section 403, Criminal 
Procedure Code, is that a man should not be put 
upon his trial twice over on the same facts. The 
section should be interpreted liberally. [p. 709, 
col. I.] 

The accused was charged under section 427, 
Penal Code, for being a member of an 
unlawful assembly, some of whom threw 
down and broke the toddy pots in a Palmyra 
tope. He was acquitted onthe ground that he 
was not present at all at the scene of occurrence, 
Then he was charged under section 147, 
Penal Code, on the ground that some of the party 
had destroyed the spathes in pursuance of the 
common object: 

Held, that though the offences in the two cases 
were under. two different sections of the 
Penal Code the facts overlapped so considerably 
that the principle underlying section 403 must 
be held applicable and the accused ought not 
to be tried a second time. [p. 709, col. r.] 

Ganapatht Bhaita, v. Emperor, 19 Ind. Cas. 310; 
36 M. 308; 24 M. L. J. 403; 13 M. L.T. 360; 
14 Cr. L. J. 214; Emperor v. J habbay Mull Lakkar, 
72 Ind. Cas. 973; 49 C. 924; (1923) A. I. R. (C.) 
179; 24 Cr, L. J. 509, referred to, 
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Petition, under sections 438 and 439 of 

the Code of Criminal Procedure, 1898, 

praying the High Court to revise an 


order of the Court of the Stationary 


Second Class, Magistrate, Villupuram, 
dated the31d Januaty 1923, dismissing tke 
petition of 2nd accused in C. C. No. 871 
of 1922 on his file requesting that the 
tria] of the case so far as he isconcerned 
may not be próceeded with and that he be 
dischaged. 

Mr. S. Ramaswamy 
Petitioner. 

Mr. V. L. Ethira?, for the Public Pro- 
secutor, for the Crown. 

ORDER.—This isan application against 
an order passed by the Second Class Magis- 
trate of Villupuram rejecting an applica- 
tion by the 2nd accused that he should 
not be tried for the offence of rioting 
undet section 147, because he had been 
already acquitted on a former. occasion 
in C. C. No. 237 of ‘1922 by the Sub- 
Magistrate of Tindivanam on the same 
facts although on that occasion he was 
charged only with the offence of mis. 


Aiyar, for the 


‘chief. The two prosecutions seem to be 


nased to a great extent upon the same 
facts. They arise from the alleged facts 
that the 2nd accused went with . number 
of others to a Palmyra tope and some 
of the persons in that assembly climbed 
up the trees and cut dowa he spathes 
of the treesand also threw dow: the pots 
attached to them in which tuddv was being 
collected. The Magistrate Las Leld that 
section 403, Criminal Proceaure Coce, is not 
applicable to this case because he holds 
that the trial of the previous case re- 
ferred to au offence under a sect’on 
which has nothing in common w'th section 
I47, that being a trial uncer section 
427, Indian Penal Code, for. committing 
mischief, — r 
Section 403, Criminal Precedrre Code, is 
not a section easy of construction; but 
fhe general principle uncerlying itis .to 
be borne in mind, namely, that a men 
sbou'd not be put upon his ‘rial twice 
over on the same fa ts anu itis a great 
hardship for a man to stand more than 
one trial for any one offence. Tho-gh 
the first part of clause  r of sectioh 
403 is clear enough, that a man is not 
to be chargea for the same offence once 
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again after he has been convicted or 
acquitted of the offence, the second 
part of it which says “mor onthe same. 


facts for any other offéhce for which a 


different charge from the one made 
against him might have been made under 
section 236, or for which Ie might 
have been convicted under section 237,” 
isnot always «asy of appl cation. Clause’ 
(2) says: “A person aeqiilted or convicted 
of any offence may be afterwards tried 
for any distinct offente for which a se- 
parate charge might have been made 
egainst bim on the former trial under 
section 235, sub-section (1). 

It isargued by the Public Prosecutor 
that it is the secong clause that applies 
in this case; but I am unable to accer t 
his argument, 1 think that this is not 
a case Where'there are a series of acts so 
connected together as to form the: same 
transaction in which more than one offence 
was committed, Evidently, the second accus- 
ed and the members. of His party came to 
the t'pé:and some of the party broke 
the pots. In the: first case it was alleged 
that the person who: did the mischief did 
so at the instigation of the. others who 
were Standing on the ground: ‘The second 
accused was one of those charged. in that 
case. He was-acquitted on the ground 


that he was not present at all at the 


scene Of occurrence. Now it is alleged 
that the 2nd accused along with the same 
body of people as on the former occa- 
sion went to the tope and some of them 
destroyed the spathes in pursuance of 
the'common object’ which the party 
entertained, namely, of committing mis- 
chief by destroying the spathes and 
breaking the pots, Though the offences. 
in: the two cases are under two different 
sections 147 and 429, still the facts of 
the two cases here seem to overlap so 
considerably that I feel inclined to apply 
the principle undérlying section: 403 to 
this case, I.think that it is possible to 
bring it under the words of section 
236; though under section 403 it would 
have been open to the prosecution in the 
previous trial to have framed alternative 
Charges under Mischief and rioting, some- 
how or other the charze of rioting was 
not put forward. We have not got here 
serles of acts and if the prosecution 
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felt it doubtful as to whether they 
would beable to prove the facts consti- 
tuting the offence of mischicf or the 
offence of rioting, they could easily 
bave charged the accused in the former 
trial in the alternative with the two 
Offences, That being so, I am inclined to 
think, though with some hesitation, tl at 
Section 403 wil] apply to this case. 

Some authcritits have been cited þe- 
fore me by the Vakil for the petitioner. 
The case in Ganapathi Bhatta v. Emperor 
(1) a decision of a Bench of this Court, is 
distinctly in his favour. It was there 
held that the trial of a person under section 
211, Indian Penal Code, was a bar to his 
trial subsequently under section 182, Indian 
Penal Code, The learned Judges considered 
the scope of the language of section 4c3 
and app:ed that Janguage to it. Tiere 
is also a case in Emperor v. Jhabbar Mull 
Lakkar (2) somewhat to the same effect, 
where, however, unfortunately the learned 
Chief Justice does not consider the 
language ofthe sectionin question. Al! the 
authorities that bave been cited before 
me are in favour of a liberal view 
being taken of section 403. 

I, therefore, allow tkis petition and 
directthat thetrialof the second accused 
only under section 147, Indian Penal Cote, 
be finally stayed. 

V. N. V. 


(1) 19 Ind. Cas 310; 36 M. 308; 24 M. L. J. 
463; 13 M. L. T. 360; 14 Cr. L. J. 214. 

(2) 72 Ind. Cas. 973; 49 C. 924; (1923) A. I. 
R (C) 179; 24 Cr. L. J. 509. 


Petition allowed. 


RANGOON HIGH COURT. 
CRIMINAL REVISION FETITION NO, 179-13 
OF 1923. 

June I, 1923. 

Present -——Mr. Justice May Oung, 
NGA PAN YVIN—PETITIONER 
vEYSUS 
EMPEROR-—OFPPOSITE, 

Burma Habitual Offenders’ Restriction Aci 
(II of 1919), s. q—'" General repute,” evidente 


RAHM ALI V. EMPEROR; 
of—Police Officers and headmen, statemenis of, 
value of. ` i 8 : 
"In order to satisfy himself that the general 
repute of an accused personis that ofan habitual 
offender, a Magistrate should, as a matter of 
prudence, require more evidence than that of 
olicemen and village authorities. But this 
s not a rule of law, and a Magistrate must, in 
each case, weigh the evidence and decide as 
to its sufficiency. No hard and fast rule can 


* 


be ‘laid down. 
King: Emperor v. Nga ShweU, 2 L. B. R. x66, 
referred to. 


"Revision of the order of the Sub-Divi- 
stonal Magistrate, Insein, in Criminal 
Miscellaneous No. 85 of 1923. 

' Messrs. E. Manng and Mg. Maung, for 
the Petitioners. 


ORDER.—The petitioner, against whom. 
an order of restriction under section 7 
of the Burma Habitual Offenders’ Re- 
striction Act was. made by the Sub- 
Divisional Magistrate ard whose appeal 
to the District Magistrate was dismissed, 
applies in revision for cancellation of the 
said order. The only ground argued before 
me was that the evidence was insufficient, 
consisting, as it did, mainly of the state- 
ments of Police officers and headinen of 
village tracts. Reliance was placed on 
the following remark which occursin the 
course of the ruling in Kisig-Emperor v. 
Nga Shwe U (1): "In order to satisfy 
himself that an accused's general repute 
is that of an habitual offender of one 
of the types Mentioned, a Magistrate 
should require more evidence tlan that 
of policemen and village authorities.’’ 
This was a. counsel of prudence, and 
should, no doubt, be followed in most 
cases. But it is not a tule of law and a 
Magistrate must, in eack case, weigh the 
evidence and decide as to its sufficiency. 
Where there is a good deal of evidence, 
not only from the accused’s village but 
also from other places, there may well 
be sufficient material to justify preven- 
tive action. No hard and fast rule is 
possible. i 

In the present case, I see no reason to 
differ from the fin dings of the Courts below. 
I find, however, that they have entirely 
overlooked the provisions of section Io 
(1) of the Act. There is nothing on the 
record to show that the Magistrate 
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satisfied - bimself that. the .accused had 
adequate means of earning his livelil ood 
within tke atea cf restriction; See 
Emperor v. Po Mya (2). 

I, therefore,, set aside tke order ard 
remand. the .case, to the Court of the 
Sub-Divisional Magistrate for compliance 
with section ro (1) a fresh order can 
then be made. ; = 4 
pk KN ee s i 
g Case remanded. 

` (2) 6rľad, Cas. 1005; 10 L, B. R.274; 13 Bur: 
L. T. 155; 22 Cr. L.J. 477. 
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LAHORE HIGH COURT. 
-CRIMINAL REVISION PETITION NO, 1565 
l OF 10922. 

x January 15, 1923. 

Present s—Mr. Justice Moti Sagar., 
RAHM ALI AND ANOTUER—CONVICTS 
-— PETITICNERS 

versus 

EMPEROR-—RESPONDEN’, 

' Criminal Procedure Code (Act V of :1898), 
s. 25 NAN of Appellate Courl—Duty of 
wage. ; 

Although the Judge of a Criminal Appellate 
Courtis not required to write along and elaborate 
judgmentin an appeal heard by him, yet it is his 
duty not only to examine the evidence but also 
to write a judgment affording a clear indication 
that the appeal has been properly tried, and that 
the points urged for the appellant have been duly 
considered and decided. [p. 711, col. 1.] 

Dalip Singh v. Emperor, 64 Ind. Cas. 377; 2 
L. 308; 4 U. P. L. R.(L.) 9; 24 P. L. R. 1922; 23 
Cr. L. J. 9, followed. 

"Petition under section 439, CriminalPro- 
cedure Code, for revision of an order of 
the District Magistrate, dated tke x5th 
August 1922. < 

Mt, Shamaty Chand, for the Petitioners, 
` JODGMENT.—This judgmeat will ais- 
pose of Criminel Revision Nos, 1565 and 
1566 of 1922. The petitioners in both 
cases were convicted by a Second Class 
Magistrate tinder section 323, Indian Pena] 
Code, and sentenced in Criminal Revision 
No. 1565 toa fine of Re, ro each and in the 
other toa-fine of Rs.20 each. Twoseparate 
appeals were filed in the Court of the Dis- 
trict Magistrate and were disposed of by 
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the following judgment:—‘On going. Itis ovbvious that thejudgments recorded 
through the merits of the case Y find that by the learned District Magistrate in these 
the accused have been lightly treated: on cases do not fulfil the requirements of Jaw 
account of their being convicted -for. the 2s laid down in this ruling. I allow the 
first time, The grounds of appeal-are revisions, and remand the cases to the 
weak and flimsy and there is nothing to. learned District Magistrate withthe direction 
show the innocence of the appellants. 1- that he shall re-hear the appeals and deliver 
reject beth the appeals, " | proper judgments in accordance with law. 
The judgment recorded. by the District . Revision allowed. 


“Xl. 


Magistrate is clearly not in accordaace © 


with the provisions .of section. 367 of the 
Criminal Procedure «Code and. cannot be 
co.sidered to. be a judgment in the proper 
sense of the word. Section 367, Criminal 
Proeedure Code, provides.that every judg- 
ment shall contain the point or points for 
determination, the decision thereon and the 


reasons for the decision;and shall also.. 


specify the offence (ifany) of which, and tke 


section of the Indian Penal Code or other: 


law under which, the accused.is convicted, 


and the puaishmeat to which he is seatenced, - 


Unde: section 424 of the Criminal Proce- 


dure Code.therules coata nediasection 367 © 


as to thejudgment.ofa Criminal Court of 
Original Jurisdiction apply tothejudgment 
of any Appellate Court other than a High 
Court. It has been repeatedly held that 
itis the duty ofthe Judge hearing the appeal 
to state the factsand give the reasons for 
the conclusion he arrives at and. that the 
High Court will not in revision make up 
for the deficiency of the appellate judgment 
by having recourse to that.of the Court 
of first instance. In a recent judgment 
reported as Dalip. Singh v, Emperor (x). 
the learned Chief Justice hes laid down 
that though an. Appellate Court is not 
required. to write a long and elaborate 
judgment, yet it is clearly its duty, not only 
to examine the evidence, but also to write 
a judgment affording 2 clear indication 
that the appeal has been properly tried 
and that the points urged for the appella at 
hive been duly considered, and decided. 
It has furthe: been laid down that an Appel- 
late Court which writes a judgment. which 
the High Court is tnable to follow without 
reerence to the judgment of the Trial Court 
o viously fails in the discharge of the duties 


imposed upon it by law. 


(1) 64 Ind. Cas. 377;2 L. 308; qU. P. I, R. 


(H) 9; 24 Peken Ri 1992723. C8 kan Joge 
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RANGOON HIGH COURT. 

. . CRIMINAL APPEAL No. 476 OF 1023. 
CRIMINAL REVISION NO. 159-A OF 1023. 
Juls 2, 1923. 

Present.—Mr. Justice May Ottnga and 
Mr. Justice Duckworth. 
ON SHWE alias KALAW—APPELLANT 
Versus 


EMPEROR-—OPPOSITE PARTY. 

. Penal Code (Act XL V of 1860), ss. 302, 304 
—Criminal Procedure Code (Act 'V of 1898), 
SE. 423, 439-——-Murder—Culpable homicide not 
amouniing io murdev—Death caused by wound 
in abdomen— Appeal —Revision— High Court, 
power of, io convict for murder. 

If a person stabs another with a daggeror knife 
jin the ‘abdomen, with sufficient force to 
penetrate the abdominal walls, and the internal 
viscera, he must.be held to. have intended to 
cause an injury sufficient in the ordinary course 
of nature to cause death. [p. 715, col. x.) 

“Hamid v. King-Emperor, 2 L, B. R. 63, relied 
on. 

Po Sin v. Emperor, 3 Ind. Cas. 710; 5 L. B. R. 
80; ro Cr. L.J. 359; 2 Bur. L. T. 111, distinguished, 

Where a person convicted under section 304 
of the Penal Code appeals to the High Court, 
and the Court also takes action under section 439 
of the Criminal Procedure Code, it has power to 
alter the conviction into one under section 302 
of the Penal Code and to set aside the implied 
acquittal of the appellant under that section, 
because in such a case the High Court is acting 
both under section 423 and section 439 of the 
Criminal Procedure Code. (p. 715 col 2.3 

Emperor v. Seo Darshan Singh, 65 Ind. Cas. 
858; 44 A. 332; 20 A. L. J. 190; (1922) A. I. R, (AJ) 
487; 23 Cr. L. Ji 202, Kambam Bali Reddy v. 
Emperor, 22 Ind. Cas. 756; 37 M. 1109; 15 Cr. L. > 
J. 180 and Bhola v. King-Emperor, 12 P. R, 


1904 Cr ;r Cr, L. J. 942; 110 P. L. R. 1904, relied on; 


* Appeal from the order of the Sessions 
Judge, Thaton, in Sessions Trial No. 2 of 


| 1923. . 
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Mr. Thet Tun, for the Appellant. 

-JUDGMENT.—The appellent, Nga On 
Shwe altas Kalaw, was convicted by the 
Sessions Judge of Thaton under section 
304, first portion, of the Indan Penal 
Code, for cattsing the death of 2 man called 
Ba Gun at a pwe at Muthin village on 
the night of ist November 1922. He was 
sentenced to ten years’ transportation. 

He appealed to this Court fromthe Jail. 
His appeal was admitted and, at the same 
time, the matter was taken up under the 
revisional powers of this Court, because 
it eppeared that the offence, if any, com- 
mitted by theappellant, wes one of murder 
under section 302 of the Indian  Peaal 
Code, and, if so, that the sentence must 
be enhanced, It was, therefore, directed 
that proceedings should be laid before a 
Bench of this Court. 

First of all, the learned Sessions judge 
should observe that, at the present time, 
sentences of transportation, where they can 
be avoided, are to be deprecated. 

On the n’ght in question there was a 
pwe at Muthin village at which Po U and 
the deceased Ba Gun were lubyoge ungs. 
It appears from the evidence that there 
had been some rivalry in the village bet- 
ween the two parties to one of which 
Po U and the deceased belonged. Some 
time before this affair the rival parties 
are alleged to have set up a man called 
Po Yin and the appellant On Shwe as 
luhyogawngs, Itis thus extremely prob- 
able thet there was some feeling of rivalty 
"between Po U and Ba Gun oa the one 
side, and Po Yin and the appellant 
Op Shwe on the other, and this fact must 
be borne in mind in considering this case. 
About 8 o’clock, witness I Soon met the ap- 
pellant, On Shwe, at a stalland, after sepa- 
rating from him, met Thu Daw, in whose 
possession he discovered adagger. I Soon 
accordingly went tothe stegeand informed 
the deceased Ba Gun, who wes on the 
stage wth Po U, Po Thi and San Pe, of the 
mater. Ba Gun called to Po U and they 
went in search of Thu Daw and. found 
him at the outer fringe of the pwe on the 
eastern side. On beng questioned about 
the dagger by Ba Gta, Thu Daw produced 
it, remarking that a friend had given it 


to him to look after. On receiying the. 
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dagger, Ba Gun undoubtedly sleyred The 
Daw tw:ce on the headior carry:nga degger 
in the pue, ànd made him over to the 
tea-house-gaung fo U. Ba. Cun started 
to go away, whereupon the appellart, Nga 
On Shwe, appears to has e come up Lehind 
h'm-ana, standing towards his left rear, 
stabbed him on the leit side witha dagger 
or knife which was’ undoubtedly seen- 
by some of the witnesses. "Thereaíter,. 
Ba Gun attempted to seize the appellant 
but it is alleged: that he receivea another 
wotind oa the left- elbow and the appella at 
ran away towards tbe baza: stalls, chased 
by some of the wituesses. He 12 1 past 
the stall of another man c: lied Fo U 2nd 
attempted to go between it and the house 
of Maung Tha Zan, but he tripped over 
Po U, who was making tea, ai d fell over 
hm, He managed to get up and ran. 
away between Tha Zan's aad Po Hlaiag's 
house, past Po Us house, and made hs 
escape. Near Po Us house, it should. 
be ponted out, he was encountered ty 
witness Maung Ko who swears thot he 
saw a knife about a span long in his hend 
and who seed hm end'asked hm where 
he was go'ng. The appellant remarked 
that there was beating gong onn the 
pwe and he was going to call mem. 
He struggled free and ran away. Ba Gua; 
after he had been stabbed, made hs way 
to his house, which was close to where 
he was stabbed. here can be no doubt 
that he told his wife, witness Fo Yeuk 
and the headman, when the latter cere 
there soon afterwards, that he hed teen 
stabbed by the appellant, On Shwe. Inci- 
dentally, Ba Gun also remarked that On 
Shwe had stabbed him because he hed 
been :nstgated thereto hy Po Yin erd 
the headman. It may be as well to say 
here that it seems to be of no use to pur- 
sue this question of instigation, because 
it has mot been definitely proved. “The 
most that has been proved is that the 
headman and Po Yin were obviously of 
the opposite party to the deceesed and 
h's frend Po Vatik, and that the conduct 
of the headman in ths case js open to 
censure, 

It appears from the ev'dence thet the 
headman sent the letter, ExhiLit D, along 
with Ba Gun and Thu Daw, and-the dagger 
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seized from Thu Daw, to the Polce station. 
Later on, apparently owing to strength 
of. the evidence, he appears reluctently 
to have arrested: the appellant and to have 
sent him.to the same Polbcestaton. At 
the Policestation, Ba Gun le d the 
exhibit First Information Report, wh'ch 
fits in with the facts as already stated, 
and:nth sheclearly denounced the present, 
appellant as h's assailant. He wes then 
sent to the Hospital at Thaton. where he: 
arrived about 2 A. m.,ina moribund condi- 
tion. The Civil Surgeon, considering the 
matter most urgent, performed en  opere- 
tion upon hs abdomen, on the baie 
chance of saving his life, Lut, in spite of 
this, Ba Gun sank. and died soon after 
the operation. He. had two wounds; en 
incised wound near the elbow and. a pene- 
trating wound in the abdomen, one. 
inch long and helf an :nch broad penetret- 
ingintotheabdominelcevity, and ptinctur- 
ing the intest nes. and mesentery in three 
places, the open-ng. wound being situated 
about: two inches above ihe extremity 
of the left hip bone. The depth of the 
wound wes estimated to have been about: 
three -nches. The eyidence that the ep- 
pellant stabbed the deceased is over- 
whelming. It cons'sts. of the evideace 
‘of Po U (1), I Soon, Maung San Pe; 
Mating Hlaing and: another man called 
Mating On Shwe, who actually saw the 
stabbing. In addition to this, there is 
the. evidence of peopl& who heard: Ba 
Gun cry out that Kalaw On Shwe had 


stabbed’ him, Itis proved-that the appel- ` 
lant ran away with a knife in his hand - 


in such haste that he fell over Mating 
Po U (2), and there is indisputable evi- 
dence that he was identified, The fact 
that heran away with such haste, is a strong 
pont in the prosecution story. Further, 
there is the evidence already 
to of witness Meung Ko who stopped 
him and questioned him and saw the knife 
in his hand. There is ample evidence 
thet Ba Gunhimself immediately denounced 
the appellant on thespot, and subsequent- 
ly at his house, and lest of allat the Police 
station. The evidence of Thu Daw; from 
whom the degger was faken at the beg n- 
nng of the trouble, cannot be relied upon. 
That- what:he says:is not.trite:.is conclusive- . 
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ly proved by the other evidence in the 
case. - The defence of the appellant was 
a. denial that he went to the pwe at all, 
Evidence was called to show. that he was 
suffering from an attack of wind, . was 
unable to go to the pwe, and went to the 
monastery for treatment. Two other wit- 
nesses were called who stated thet, when 
Ba, Gun. entered h's house, eiter beng 
stabbed, he informed hs wie thet he did 
not know who was h's essalant. Ths 
defence ev:dence :s not only week, but 
is extremely contraactory. In the Com- 
mitting Court Ma Shwe Byi, wife of Maung 
Po Kun, stated thet her husband was. 
absent. when the appellant reported that 
he was.going to the monastery, whereas, 
in the Sessions Court, she stated thet her 
husband was present. Ihe ev dence of 
thetwo upazins, U Py:nnaand U Okkzntho, 
cannot be relied on. Ther statements 
that they exam:ned the clock 10 see ihe 
time when the accused came were most 
disingentious, U Okkantha is related to 
the headmen’s wie end was prepaied 
todeny that the hec dma1 wes the Kya ung- 
saga ofthemoaastery:-awh ch helved. U 
Pyinaa :s the headman’s aephew, When 
he states that the heedman did not tell 
the appellant that Be Gun had denounced 
him, he is clearly not telling the truth. 
In fact, the learned Sessions Judge was 
obviously right when he stated that 
the evidence of the two upezins was clear- 
ly partisan. The rest. of the evidence 
in regard to the-appellant’s alibi is not 
worth a moment’s- ‘consideration, 

Stress has been laid by the learned Coun- 
sal for the appellant on the fact that the 
witnesses who gave evidence against the 
appellant are all of one party, with the 
exception, of course, of the headman and 
Thu Dew, ard on the fact that the witnesses 
came forwerd at cnce and were almost 
all examined on the 2nd November. Much 
stress cannot be laid on the latter fact, 
for villagers in Burma do sometimcs per- 
form their civic duties, In regard to the 
former point, where there are admitted- 
ly two opposing parties in a village, it is 
not to be expected thet prcsecution wit- 
nesses will be obtained except from the 
side of: the injured party. So far as the 
record shows, there wasi no personal ani- 


714 
ON SEWE 7, EMPEROR, 


mosity between the deceased and the ap- 
pellant, and there was no ostensible reason 
for the deceased falsely to denounce the 
appellant. The discrepancy as to whether 
Po Thi was with the party when the d:gger 
was seized from Thu Daw isnot serious. 
Where there were so many people about, it 
is impossible to expect perfect accuracy, 
and itis quite possible that Po Thi may 
have come up later and witnessed what he 
says he saw. 

The discrepancy in the prosecution evi- 
dence as to whether the appellant put 
his arm round Ba Gun's hody before stab- 
bing him with his Jeft hand is also of no 
importance. 

The alleged discrepancy as to the exect 
spot where Ba Gun was stabbed, namely, 
the spot where he seized the dagger, 
or a short distance away, is immaterial, 
The difference in any case is only a matter 
_ of a few feet and is negligible. 

The alleged discrepancy as to whete 
the appellant was before he came and 
stebbed the deceased is also of a petty 
nature. 

It is quite clear at any rete that the 
appellant came up from behind and took 
an unfair advantage in wounding the de- 
ceased. 

` It is urged by the learned Advocate for 
the appellant that the men who were with 
the deceased, who pursued the appellant, 
should have caught him. In regard to 
the matter there is eviderce that some- 
body (it is alleged to have Teen the head- 
man himself) shouted out that it wes not 
necessary to pursue the man as it was 
known thatit was the appellant On Shwe, 
Also, it, very constantly happens that 
amidst a crowd , as here, the pursted has 
a'great advantage over the pursuers, 
especially (as the learned Sessions Judge 
remarks) when the man pursued is known 
to be armed. 

The learned Counsel for the appellant 
contends further that there wasno appa rcnt 
motive forthe crime, but in many cases, 
men's motivesarenotelwavseasy tofathom, 
and, in the present instance, though tkere 
was undoubtedly no personal enmity 
between the deceased and the appellant, 
there is pretty strong eviderce that there 
was some party feeling, and that the ap- 
pellant-was not. of the party to. which the 
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deceased belonged. It is also in evidence 
that the appellant had recently teen 
set up by the opposite party as lubyu- 
gaung in the village. He may well have 
taken umbrage at seeing his riva! takirg 
action in the pwe and on the a rrest and 
beating of Thu Daw for being in possession 
of a dagger. 

Considering the fact that the witnesses 
in this case gave their evidence 
some six months after the occurrence, 
that the crime was committed suddenly, 
and that there must have been consider- 
able disturbance and panic in the pwe, 
the only reasonable conclusion is that the 
apparent discrepancies in the prosecution 
evidence ate negligible. Moreover, there 
ig the manifest fact that, from the very 
first, the deceased denounced the appellant 
as his assailant. The learned Sessions 
Judge was, therefore, obviously right in 
holding that it was the appellent On Shwe 
who stabbed the deceased Ba Gun. 

The medical evidence shows that the 
wound on the deceased’s arm might pos- 
sibly have been caused by the same blow 
which wounded him in the abdomen. 
But, in view of the prosecution evidence, 
I do not think it is necessary to hold that 
this was the case. Inasmuch as there is 
eVidence that, after Ba Gun had heen 
wounded in the side, he attempted to 
catch the appellant, who thereupon mde 
another stabbing motion with his left hand; 
itis quite prob: ble that the second injury 
on the deceased was received in this man~ 
ner, 

It is not easy tc understand the grounds 
upon which the learned Sessions Judge 
decided tha: the offence of the appellant 
was nct murder. In regatd to one point 
he has placed more reliance upon the evi- 
dence of the Sub-Assistant Surreon than 
upon that of the Civil Surgeon, the Teéson 
assigned being that the Civi] Sturgecn, 
owing to his absence in England, could 
not be eX:mined in the Sessions Court, 
But the Civil Surgeon wes fully examined 
inthe Committing Court and this evidence 
was admissible and available. As a general 
rile, the evidence of 2 Civil Surgeon is worthy 
of more attention than that of his sub- 
assistant. On enother point, the learned 
Sessions Judge has relied upon the. 
evidence: of the Civil Surgeon. rather than. 
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that of the, Sub-Assistant Surgeon In 
fect, he has nct 
learned Sessions Judge was influenced in 
his decision by reierring to the case of 
Po Sin v. Emperor (i), but he omitted 
to notice that that case was not parallel 
in thet,in that case there was no indica- 
tion as to whether the actual injury had 
penetrated into the chest cavity. He 
quoted the case—which should have been 
his -guide—of Hamid v. King- Emperor (2), 
but he distinguished it wrongly on the 
ground that in that cose the wound was 
in the upper part of the stomach. But 
if he had read the case with more attention 
he would have perceived that the ruling 
certainly covered the present case. It 
is therein stated that ‘‘common know- 
ledge and expetience tell us tht any cut 
into the peritoneum and stomach is suffi- 
cient, in the ordinary course of nature, 
to cause death unless done by a skilful 
Surgeon undersafegrards discovered during 
comparatively rencent years. The fect 
that persons have, under medical treat- 
ment, or even without medical treatment, 
Tecoveted from wounds in the stomach 
affords no ground fer holding that a stab 
in the stomach isnot sufficient in the ordi- 
‘nary course of natureto cause death,” Itis 
quite obvious that in the present instance 
the knife of the appellent must ha ve į assed 
through the peritoneum of the deceased 
and into his viscera, whereby foecal matter 
was extravasated inside the 
The natural consequences of this would 
be septic peritonitis, which, in the ordi- 


nary course of nature, would cause death, : 


The Civil Surgeon wesof the opinion that 
the wound was probably ‘directed inwards, 
whilst the Sub-Assistant Surgeon stated 
that the direction was downwards and 
forwards. It makes little diherence what 
the direction was. If a person stabs an- 
other in the abdomen with sufficient force 
to penetrate the abdominal walls, and 
the internal viscera, he must undoubtedly 
be held (whatever his station in life) to 
have intended to cause injury. sufficient 
in the ordinary course of nature to cause 
death. There can be little doubt, there- 


J. 359; 2 Bur. L. 
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fore, that in this case the learned Sessions 
Judge wasincorrect in convicting the appel- 
lant under the first portion of section 
304 of the Indian Penal Code, and in hold- 
ing that he only intended to cause injury, 
which he knew to be likely to cause death 
He did not explicitly acquit the appel. 
lant of murder, but in convicting him 
under section 304 he must be taken: by 
implication tc have done so, 

“ There can be no doubt that, in a case 
like this, where a prisoner appeals and 
the High Court takes action under the 
provisions of. section 439, Criminal Pto. 
cedute Code, it has power to alteran zc. 
quittal of murderinto a conviction therefor 
because, in such a case, the High Court 
is acting both under section 422 and section 
439 of the Criminal Procedure Code, The 
case of Emperor v. Sheo Darshan Singh 
(3) is not parallel, since there the prisoner 
had not appealed snd the learned Judges 
were merely acting under their revisioral 
powers. Thecases cf Kambam Bali Reddy 
v. Emperor (4) and Bhola v, King- Emperor 
(5) ate more to the point, There it was 
held that, where there is an appeal by a 
prisoner, and, in addition, the ‘Hich Court 
takes seizi?* of the case under its revisional 
jurisdiction, the conviction for.a lesser 
offence, where the prisoner has been suit- 


„ably charged, can be converted into one 


under section 302 of the Indian Peral 
Code, and the sentence enhanced accord- 
ingly, under the combined provisions 
of secticns 423 and 439 of the Criminal 
Procedure Code. In the present” case 
the appellant was committed to Sessions 
charged under section 202, and that charce 
was allowed to stand, There was nn Mn 
sity for the learned Sessions Judge to add 
a charge under section 304, "because ‘that 
offence could bave been treated as à minor 
otence under the original che ree. 

For the reasons stated, in dealing with 
this appeal end in virtue of the revisionat 
powers in this Ccurt, the conviction and 
centepce- under section 304, first part, 


(3) 65 Ind. Cas. 858; 44 A. 332; 20 A. L, 
190; (1922) A. I. R. (A.) 487; 23 Cr. I. J. 2 d 
a 22 Ind. Cas. 756; 37 M. 119; 15 Cr. L, J. 
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(s) 12 P. R. 1904; 1. Cr. In Js 942; 110 P, I, 
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of the Indian Penal Code ate set aside, 
and the appellant Nea On Shwe, alias 
Kalaw, is convicted of the mutder of the 
deceased Ba Gun under section 302 ot 
that Code. "The circumstances of the case, 
ás stated, do not show any adequate reason 
why the extreme penalty should not be 
inflicted. It is true thet, when Ba Gun 
disarmed Thu Daw and arrested him, 
he slapped him twice on the head, but 
Ba Gun, as a recognised Iubyogaung, was 
merely performing his public duty ¿t the 
pwe, and the eppllant was not in any 
way justified in interfering, The appel- 
lant On Shwe, alias Kalaw, is,therefore, 
sentenced to be hanged by the neck until 
'he is dead. 
Z. K. 


LAHORE H:GH COURT. 
CRIMINAL APPEAL NO, 510 OF 1922, 
l August I4, I902. 
Preseni -—Mzt, Justice Broadway. 
^ SULEMAN AND, OTHERS—CONVI CTS— 
i APPELLANTS 
ver SUS 
EMPEROR —RESPONDENT, 


` Evidence Act (I of 1872), s. x4— A pprover, 

statement of-—Material corroboraiton. . 
The statement of an approver without material 

corroboration is insufficient for a conviction. 


Criminal appeal from an order of the 
additional Sessions Judge, Karnal, dated 
thergth May 1922. | 

Mr. Shamair Chand, for the Appellants, 

Mı. Jai Lal, R. B., Government Advocate, 
for the Respondent, 

JUDGMENT.—At a trial held at Karnal 
before the Additional Sessions Judge, Sule- 
man, Ghulam Mihammad, Sultan Taju, 
Rahman and Imami were arraigned under 
a: charge under sections 395/397, Indian 
Penal Code, The Assessors were unanimous- 
ly of opinion that the. case against the 
persons accused had not been esta blished, 
' Nevertheless, theleatned additional Sessions 
udge convicted all but Imamiand sentenced 
. Rahman to seven years’ rigorous imprison- 
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ment and the other four to ten years’ rigo- 
rous imprisonment each, and also to pay a 
fine of Rs 500 of in detault to undergo a 
further term of rigorous imprisonment for 
two years, Against their convictions and 
Sentences Suleman, Ghulam Muhammad, 
Taju and Sultan have appealed to this 
Courtthrough Mr, Shamair Chand and I ha ve 
heard Mr, Jai Lal for the Crown. 


The dacoity in question is said to have 
taken place on the night between the rath 
and 14th October 14921, The premises 
visited belonged to one Girwa t Dass,a Blragt 
faqir, the Mahant cf Tirakheva  Asthal, 
sitnated about two miles from the abadi 
of Mauz@ Sink. On the night in question 
in addition to Girwar Das, there were 
sleeping at the Asthal Ramji Dass ard 
Puran Dass, the latter beine asleep in the 
gateway. The learned Sessions Judge bas 
given a detailed account of what occurred 
andasthisisnot disputed, itisnot necessary 
for me to recapitulate the events of that 
night in this judgment. Suffice it to say 
that it has been clearly established. and 
admitted, that the dacoity took place as 
alleged by theinmates of the Asthal, The 
Teport of the occurrence was not recorded 
in the Police station till the r5th OctoFer 
1921. according to Girwar Das, this delay 
was due to thelact that when he had gone 
to the Police station on the r4th Octc ber, 
he only found a Muharrir constable there 
who told him be was unable to record any 
report and that Girwar Dass should cone 
later on, In the first report, end indeed 
in the evidence given by Girwar Dass, it 
was said thatthe dacoitswho were st prose to 
be eleven in number were speaking Punjabi, 
the implication being that they had come 
from the northern districts of the Punjab, 
A list cf the property said io have been 
siolen was given by Girwat Dass who also 
stated that over four thousands of rupees 
in cash were taken by the dacoits, The 
fact that this report wes nct made till 
the 15th of October 1921, while it dces pot 
cast any doubt as to the details cf the 
events Of that night, tends to shew that 
Girwar Dass had ample opiorirniiy tg 
check his belongings and was, therefcre, 
in a position to state accurately what had 
teen taken away by the dacos, The 
importance of this will be seen later. In 
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- the early stages of the enquiry-no clue was 
obtained, but on the 4th November 921, 
on the statement of one Hasna of Urlane 
Kalan the Police senttor Nathu who .gave 
information to the effect that one Fajra 
had told him of the dacoity and thata man 
named Ghafur also knew something about 
it, Ghafur was then summoned and told the 
Police that rajra had asked him to join 
in the dacoity but that Ghafur had refused 
and that Bajra had subsequently told him 
that he had committed the dacoity. ‘The 
name of one Qabul, a Sheikh of Uriana 
Khurd, was also mentioned by this man, 
The Police then sent for Fajra and searched 
all the houses of Sheikhsin Urlana Kalan 
and Urlana Khurd but without any stccess, 
Fajra at first denied everything, but on 
being confronted with Nathu aud Ghafur 
&dmitted his guilt and ultimately accepted 
a pardon and ga ve evidence as an appro ver, 
Heimplicated thefour appellants, Rahman, 
who hasnotappealed, Imami, who has been 


acquitted, and Qabul,. who isan @bsconder,. 


and said that he with these persous had 
committed the dacoity, He described the 
events in practically the same way 4s they 
ate said to have Occurred by Girwar Dass 
and theotherinmatesof the Asthal after 
a. consideration of his evidence and also 
having regard to the fact that he has pro- 
duced some money and certain articles, 
it may safely be assumed that Fajra took 


part in the dacoity, Indeed, Mr. Sham@ir’ 


Chand on behalt the appellants frankly 
admitted that Fajra must be held to have 
been concerned in this affair. He, however, 
éontended that ‘the. statement of Fajra 


by itself would not warrant the conviction 


ot the appellants and urged that what had. 
been: rezartded as corroboration by the 
jeatned Sessions Judge did not amount 
“to such cortoboration as could be. held 
sufficient to convict these four appellants. 
The learned Sessions Tudee after detailing 
‘the circumstances: dealt with. the case. cf 
each of the appellants sepatately and it is 


to be seea whether there isan y ccrrobcration - 


o! Fajra's statement, I may say at Once 
that; without material corroboration against 


each of the eppellants, :I am not prepa red - 
-to accept the statement of Fajra as. su ff- - 


cient for a conviction, > i 


. Sulamen, appellant, isan ex-sepoy.aud' 
stg said to have been oneof the leading spirits: 
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inthe dacoity, He was said tu have brought 
with hima sword and a gun. Heisa iresi- 
dunt of Urlana Kalen but according to Fajta 
was not known to the witness previousiy. 
Haifa himself originally tesided at Ut]2 na 
Khurd, He sais, however, that having 
eloped with a woman ot the village he had 
Some fwO'yearsago moved over te Menga 
RO, Ascarchof Suleman’s house proved 
čutil: He is, however, said to have prò- 
duced a tkali, a brass pandan, a silver hansi 
and Rs.432incash. Heis also said to have 
produced 2 gun and asword which, accord- 
ing to Fajra, were the weapons taken: Ey 
the dacoits when they went to commit 
the dacoity. The leatned Additional Ses- 
sions Judge has attached no impo tance to 
the kansi which along with the ¿kali and 
brass Pandan Suleman claims to be his 
own. The production of the ;Ahali and 
bandan has, however, been regarded as 
sufficient coroboration of theaprrovet’s 
statement against this appellant. The fact 
that he produced the sword and gun has 
also been taken into consideraticn. Now, 
in spite cf the tect that Girwar Dess had 
ample leisure in which to ascertain the 
details of the property lost by him, the 
¿hali and pandan are not mentioned in the 
list given by him of the property stolen. 
It has been found that thalis, such as the 
One in question, are usually to be found 
in the houses of the Hindus, On the other 


hand, not only the defence witnesses, 


even some of the prosecution witnesses 
have stated that such kalis are frequently 
found in the houses of Muhammadans. 
"Ehe possession of pandans, such as the one 
iu this case, is by nO means stispicious, as 
it has been admitted that 5andans ot this 
kind are to be found in most houses -of 
Hindus and Mthammadans alike, -After 


carefully weighing all the evidence regarding 
these two articles, I am not prepared to 


believe that thev beloneed to G:jwar Dass. 
AS stated above, they- were not mentioned 
as having been stolen prior to their recovery 
and the articles are such as are commor- 
ly round with villagersin that part-of the 
world. ‘The “production, of the gun .and 
sword has been challenged and the witnesses 
who attested -the list drawn up relating 
to those weapons have all retracted their 
state nents, saving at the trial that the 


"weapons were not producedin their présénce 
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and that they only signed or thumb-marked 
a blank piece of paper. The learned Addi- 
tional Sessions Judge has, on the evidence 
of the. Police witaesses, held that these 
Weapons were produced by Suleman and he 
has.considered thatas Fajta wasnot known 
to Suleman prior to this occuttence, the fact 
that he from the very first stated that Sule- 
min was the owner cf such weapons was 
a strong piece of corroboration against 
“the appelant. Here, again, I em unable to 
, agree. It hastobe borne in mind that the 
appellant is-a resident of pract cally the 
same village as Fajra, although Fajra has 
for the last two years been residing et Ror 
for reasons of his own. Itis quite possible 
that Fajra could have ascertained that 
Suleman possessed such weepons. In any 
event, these weapons are not e part of the 
stolen property and their production in 
spite of Fajra’s statement does not neces- 
 sarily and conclusively establish Suleman s 
connection with the offence. D 
The production, of Rs. 432 by this appel- 
lant has been regarded as a point against 
him, although the learned Additional Ses- 
sions Judge has admitted that it is common 
knowledge that men in th» army accumt- 
lated large sums of money during the Wer. 
After giving my careful consideration to the 
"evidence of corroboration I must hold it 
to be insufficient to establish the case 
. against Suleman. 
Lnext cometothe case of Ghulam Muha m-. 
' mad, a relative of Suleman. He psoducea 


a certain number of ornaments which. he, | 


however, claimeaand the learnea Additional 
Sessions. Judge has found that he has proved 
. that they had been pledged with him by 
one - Niader,- Mahajan. These ornaments, 
therefore, do not affect the case. His 
conviction is based onthe production by him 
of a total of Rs. 503 end the recovery oi.a 
tin can ster of an ordinary. type. According 
. to: Girwar Das, a tin canister such es 


` tae one attr buted to Ghulam Muhammad, 


containing ghee, was stolen, Fajra in lis 


- statement stated that ths tin of ghee had 


| taken by Ghulam Muhammad. There 
ig aaa x mark on this tin by which 
it could be identifed and it hes been 
established that the . tin itself, when 
. found, bore not the slightest . trace, of 
hee having been kept in . | 
canisters -of this.. description are common 
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enough, and I cannot regard either’ the 
production of Rs. 503 by Ghulam Muham- 
mad, who is also an ex-sepoy, and the 
recovery of a tin such as ‘this is sufficient 
to warrant a finding that this appellant 
took part in the dacoity. 
Next, there is the case of Sultan, also an 
ex-sepoy, and a brother-in-law of Sule- 
man’s cousin, A white muslin safa, 2 brass 
tumbler, a small brass pandan, a small! 
round looking gless,.2 wooden surmada 7, 
two necklaces of wooden beads end e smell 


_tin case beering pictures of Their Majesties, 
.some threaded coloured beads; a small 


cloth bag and Rs. 401 cash and a gold ring 
were recovered from this appellant. Of 
all these articles the only ones mentioned 
in the list of stolen property were a Saja, 
a brass pandan and a goldring. The léarn- 
ed Sessions Judge hes found thet the safa 


, was not capable of identification. ‘He hds 


also admitted that Suleman might eesily 
have picked up the pandan in his pergrine- 
tions during the War..; Fejre,.who is said 
to be. 2 stranger to Sultan prior to this 
occurrence, stated to the Police thét a 


dabba and a brass tumbler hed fellen to the 


share of Sultanand thefact thet this pandan 
or dabbaende brass tumbler were found 
with Sultan hes been regarded zs very 
significant by the learned Additional Ses- 
sions Judge who has, however, not attached 
any weight to the production of the other 
articles with the exception of the beed 
necklaces. - Withregard to these necklaces, 
the defence set up was that the constable 


“who made the search had produced these 


from his own pocket. While I egree with 
the learned Additional Sessions Judge in 
thinking thet this defence is false, I cm 
unable to agree with him in his view that 
the possession of these beed necklacés is 
in any way significant. Admittedly, they 
are of a..common type easily procuravle 
by any one and of exceedingly small value, 
The mere fact thet Girwar Dass was weeting 
one similar to them is not sufficient to hold 
that. the. necklaces in ‘question belonged 
to the Mahant. They were not mentioned 
in the initial report and their recovery: does 
not in my opinion weigh ageinst the appel- 
lant. Fajra refers.to the brass: tumbler 
as having been used for the piürpose of 
dividing up: the cash. The brass tumbler 


was, however, not.-mentioned-in-the first 
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repoit and bears ‘no identification’ marks, 
I have grave doubts as to th’s tumbler 
having been stolenat all. Similarly, the 
‘possession. of a pandan cannot, in my 
opinion, be regarded as of any importance. 
.As an ex-sepoy his possession of Rs. 401 
is by no means suspicious. Taking all 


“the evidence into consideration I am unable. 
to hold that as against this appellent Fejra’s: 


statement has been suffinently corroborated. 
: There remains the case of Taju who, 
-unlike the other appellants, isa relation or 
,connection of Fajra. When ‘Fajra first 
mide his statement he did not mention 
“Taju's name, merely saying that one of the 
dacoits was a relation whose nameit would 
shame him to give. When, however, Taju's 
name was mentioned by Nathu and Ghalur 
- he admitted that Taju was one of the 
daco'ts. 
he only evidence corroborative of Fejra's 
statement. against Taju, however, is the 
“ production by the appellant of Rs. 325 and 
a gun and.sword. According to dajra a 
. gan and sword formed part of the property 


- stolen by them, In the first report Girwet - 


. Dass made no reference whatever to these 
weapons. After their recovery, howevet, 
he admitted. that they were his end ex- 
plained his former reticence by saying that 
as hewas nota license-holder he deliberate- 
‘ly omitted reference to them, Girwar Dass 


is now dead.. While I am quite prepared 


to accept the finding of the Additional 


Sessions Judge that a gun and sword were ' 


taken by the dacoits from the Asthal, I 


am unable to see that their production 


by Tajuaitords such corroboration es would 


justify his conviction. Admittedlv, he is 


related to Fajra, It is; however, possible 
that subsequent to the commission of the 
dacoity Fajra,who had taken weapons,made 
them over to Taju to be hidden 2nd thet 


"Daju in order to assist his. reletive hid. 


them, They did not form part of Teju's 
‘share inthe loot and his production of them 
I cannot regard as conclusively corroborat- 
ing the approver’s evidence. 


mere fact that he was found to bein posses- 


sion of Rs. 325 amd three sovereigns, 
aitords any evidence of his connection with: 


this dicoity. 
. I have given very careful consideration 
to this caseand have come to the concltision 
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that, although I am not prepared to hold 
that Fajra has falsely implicated the appel- 
lants, the evidence corroborative of his 
statement aga nst eech of the four appellants 
is wholly inconclusive. Agreeing with the 
Assessors, therefore, I hold that the cese 
against these four appellants has not been 
established and, accepting their appeai,;1 
setasidetheir convictions and sentences. 
w. C.A. Appeal accepted.. 


- 





RANGOON HIGH COURT. 

CRIMINAL REVISION No. 377 OF 1923. 

September 6, x923. i 
Present: —Mr. Justice May Oung. 

U TILOKA AND ANOTHER— PETITIONERS 
l Ver Sus : 
EMPEROR—RESPONDENT. > 
Burma Anti-Boycott Act (V of 1922), ss, 4 (a), 
7 {a)—Penal Code {Act XLV of 1860), s. 107— 
Excommunication, bona fide, requisites of — Burden 

of proof —— Boycoti— Abetment, what amounts to. 
In order to claim the benefit ofsection 7 (a) of 
the Burma Anti-Boycott Act, it must be proved 
that the excommunication was proclaimedin a sima 
ot hein by a properly convened chapter of senior 
monks, aud that the procedure laid down in the 
Vinaya was strictly followed. It must also be 
proved that the boycott was proposed for bona 
fidexeligious purposes. Where a motive other than 
religious is also present, the burden of proving 
good faith lies heavily on the proposer. [p. 720, 

col. r.] FC 
Where a boycott is made use of as a weapon 
of attack for the furtherance of a political purpose 
it falis within the mischief of the Burma Arti“ 

Boycott -Act. [p. 720, col.2.] 
Where a person being cognisant of.a proposal 
to boycott another allows his house and, compound 
to be used for a meeting convened for the purpose 
he facilitates and, therefore, intentionally aids 
the boycott within the meaning” of section 107 

of the Penal Code. [p. 720, col. 2.] ” 
Criminal revision from an order ‘of 
the Special Power Magistrate, Myaung- 
mya, in Criminal Regular No. 30 of 1925. 
JUDGMENT:—The two petitioners were 
convicted, the first for en cffence under 
the Burma Anti-Boycott Act and the 
second for abetment thereof, and were 
each sentenced to suffer one year’s rigorous 
imprisonment. - ' 
On appeal to the Court of Session the 
convictions were, confirmed but the 
sentences were reduced to three months’ 
rigorous imprisonment, in each case. They 
now applyin revision, onthe main ground 
that the actions and words of the first 


"petitioner were not prompted by politidal, 


4 
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. þut religious miotiyes, As to this, the 
evidence is clear, as found by the Court 
of Áppeal, that both motives were present. 
It appeats that the complainant, a village 
headman, had uttered words of abuse 
against certain monks who were preaching 
on “Home Rule" and kindred matters, 
and had thereby run the risk of excom- 
munication according to Buddhistic pro- 
cedure. This was made use of by the 
first petitioner, whois a very young 
Upazin, to further his cwn ends. There 
is nc doubt that there was bed blood 
between him and the headman, because 
the latter had tried to prevent him from 
attacking the Government in the course of 
hisspeeches, and from insulting Government 
officiais. In consequence of this, the 
preacher proposed a boycott of the head- 
man, the reasons given being that the 
latter helped the Government and abused 
Pongyis. ‘This was done in the house of 
the second petitioner in the village and 
in the presence of a number of laymen 
and was, therefore, not in conformity with 
the religious procedure. Next morning, 
a number of monks, including the first 
petitioner, met in the same house and 
purported to perform the rite of excom- 
munication. The subtiety of this move 
may be understood {rom tbe fact that 
the original translator of the English 
word “boycott” committcd the egregious 
error of tendering it in Burmese as “tha- 
beik hmauk,” which’ is the ‘technical ex- 
p ession used to denote a religious ex- 
communication, Literally, 1t means *t£uin- 
ing over the alms-bowl" in token of the 
‘ye usal to. receive alms from one whom 
the Sangha has placed undera ban for 
. a heinous offence against religion. 

This excommunication must, however, 
be proclaimed in a sima or thein 
(a consecrated building) by a pro- 
perly-convened chapter of senior mouks, 
and tke procedure laid down in . the 
Vinaya must be strictly followed. Where 
this has not been done, the benefit of 
section 7 (a) of the Act cannot be 
claimed 

Under that sectionit is also necessary 
to prove that the boycott was proposed 
for bona fide religious purposes, Wherea 
motive: other than religious isalso present, 
ag in this case, the burden of establish- 
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ing good feith lies heavily on the pro- 
poser. “This opus bas not been dis- 
charged. 


On the contrary,it seems clear tbattLe - 


first petitioner was a po'iticallecitier and 
that be had foundin tke compla' nant a 
very active and obniXicus political op- 
ponent, He accordingly madeuse of the 
boycott as a weapon ofattack andI Fave 
no doubt that, in doing so, he acted for 
the furtherance of a political pi1pose or 
from politica] motives, I see no reason 
to disturb the convictionin Lis care, 

As to the senience, I must take into 
consideration the fact that tle cot- 
plainant himself was, to. a great extent 
responsible for thetrouble. He is shown 
to havebeen not only a  tactless official 
but also an irreverent and foul-mouthed in- 
di vidual, I, therefore, think that the Court 
of Session was fully justified in reqtcing 
the sentence. 

In view, however, of the fact that the 
petitioner actually tried to give effect to 
his proposal by meons of a spurious 
ceremony, I do not feel justifiedin reduc- 
ing it stil! further. U "Tioka's 6 ppli- 
cation is, therefore, dismissed. . 

In the case of the second petitioner, 
the mere fact that Le alowed tle ute of 
his house or compound or bota does mot 
seem to show that he aided and abetted 
the commission of the offence, but having 
become ccgnisant of the propo.al tu boy- 
cott on the first cay, and | avine cm- 
tinued to 'end his house for the ceremony 
on the second day and joned in the pte- 
parationfor that ceremony, he cletly 
facilit.ted the commission of the « fferce: 
he, therefore, intentiunaliy arded the buy cott 
within the meaning of section 107, Indian 
Penal Code, read with tke second ex- 
planation thereto. The conviction in his 
case also was correct but, in the matter 
of reek: it must be borne in mind 
that le fis, to a certain extent, acting 
in obedience to the pebests of a person 
whom he held in reverence. 
reduce thetermof his imprisonment to 
four weeks, the period already undergone, 
and direct him to pay a fine of Rs, 200, 
or, in default to suffer one months’ rigorous 
impfisonment, ; 

: Sentence reduced, 

Z. X; — 


I, therefore, 
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MADRAS HISH COURT. 
SPECIAL BENCH. 
ORIGINAL Suit NO. 513 OF 1022. 
AND OTHER CASES. 
October 3I, 1922. 
Present -—Sir Walter Schwabe, KT., 
Chief Justice, Mr. Tustice Contts ‘Trotter 
aad Mr. Justice Kumareswamy Sastri. 


. In re COURT-FEES 

Interpretation of Statutes— Court-fees enhanced 
on Original Side suits — Enhancement, made opera- 
tive "from" ,date of publication of Notification in 
|G vernment Gazette— Notification received in High 
Court Office at 5 p. m. on date of publication— 
Plainis instituted that day, whether liable to higher 
fees —" Brom,” meaning of. 


By a Notification in the Fort Si. George Gazette. 
Extraordinary issued on 5th May 1922, the Table 
of Fees levied in respect of institution of suits 
on the Original Side of the High Court, Madras, 
was amended ‘by enhancing the fees and the 
Notification stated that the amendments “do 
come into force from the date of publication in 
the Fort Si. George Guze'te”’ The Ga.ette 
Extraotdi iary containing the Notification reached 
the High Court at abont 5 P. M. that day and 
several plaints had been filed before that hour. 

Held, (Sastri, J., dissenting), that the plaints 
filed on May 5th were subject to the ameaded 
rules and were liable to the enhanced fees laid 
down thereunder. [p. 722, col. 2.) 

Per Schwabe, C. J —In atl Statutes imposing 
taxation any real ambiguity must be decided 
in favour of the subject and against the Crown. 
[p. 721, col. 2.) 

In every case the word “from” preceding a 
date may have one of two meanings, namely, 
on and after, that is, includin: the named date. 
ot merely after, that is, excluding he named date; 
It is necessary to look at the context ani the 
circumstances of each case to arrive at tie true 
construction. If the named date is the begin- 
ning ofa defined limited period, thatis, waere 
there is a terminus ad q.tzm as wellasa terminis 
a quo, then prima facie the first day is escluded. 
If the named date is the beginning of an in- 
definite period then prima facie the first day is 
ncluded. [p. 722, Coi. 2.] 

Unless there is anything indicating a co1- 
trary intention in the context, “from” ‘a named 
date aa “on and after" that day. [p. 722, 
col 2. . 

Per Coutts-Trottey, J.—Where a Statute fixes 
only the fer minus a quo ofa state of things which 
is envisaged as to last indefinitely, the Commomr 
Law rule obtains tuat fractions of a day ouzht to 
be neglect:d, and tnat the Statute or régulation 
or order takes effect from the first moment of the 
day on whica it is enacted or passed, that is to 
say, from midnight of the day preceding the day 
on which it is promulgated; where, on the other 
hand, a Statute delimits a period marked both 
by a terminus a quo and a feyminus ad quem, 
the former is to be excluded ani tne Tatter to be 
included in the reckoning. “[p. 724, toL i] |! 
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Per Kiumaraswamy Sasiri,J.—Iu the reckon- 
ing of the time for the operation of Statutes 
or orders each case must depend upon 
its own circumstances and subject-matter, and 
there is no universal or hard and fast rule. 
[p. 728, col. 1.] —" 

Case rel erred for the opinion of the Court 


as to the Court-fee leviable. 


Mr. C. P. Ramasami Iyer, the Advocate- 
General, for the Crown. 


Mr. V. V. Srinivasa Iyengar, for the 
litigants. 
JUDGMENT. 


Schwabe. C. J.—The question to be 
decided in this caseis whether on a proper 
ijv:erpretation of the Notification contained 
ia the Fort St. George Gazette of May 5th, 
the rules imposing increased  iustitution 
‘ees on suits on the Orivinal Side of this 
Court apoly the new scale to suits institut- 
e! on thit day or not. The words of the 
No: fication are "that the amendments 
docome ato force fromthe date of puhi ca- 
tou nthe Fort St. George Gazette," andthe 
whole quest on is whether those words 
mean o2 and after that date, including 
Muy the 5th or after that date, excluding 
May the sth. 


The matter has been mostfairlyand clear- 
ly argued by the advocate-General for the 
Crown aid Mr. V. V. Srinivasa Iyengar 
ror the 1 tigants, aad I have also had the 
opportua ty of study.ng aad conis der ng 
vne iudzments of my brothers, who take 
di ferent views on this matter, I approach 
this matter conscious of the salutary rule 
that; in all Statutes imposing taxation, 
anyrealambiguity mustbedec dedinfavour 
of the subject aad aga ast the Crown. 
I consider that the hour of the day at. whch 
the Gazette was actually publshed :s a 
wholly irrelevant  cous:deratioa, because 
oa neither view does it make aay d ference. 
If the Gazette had been published early 
‘a the morn ng, accord ag to the view of 
will 
come iato operation oaly the next day. 
If t had been published late at nght 
according to the vew of Coutt-sTrotter, 
J , the tax wutild still be operative from the 
tine the office opened for the receipt of 
plaints on that day, I agree that we have 
nothing to ‘do with ‘the English Common ` 
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Law except insofar as it may afford some 
gude as to the proper mean.ng tobe attach- 
ed to words in the English language. I 
think this may be deduced from a study of 
all the English authorities, namely, that 
in every case the word “from” preceding 2 
date may have one of two mea nings, namely, 
on and after, that is, including the named 
datz, or merely after, that is, excluding 
the named date, ond that it is necessary 
tolookatthecontextandthe circumstances 
of each case to arrive at the true con- 
struction. But I think further that, 
unless there are valid reasons to the 
contrary, certain iules may be deduced, 
and they, may be stated thus: (1) that, 
if the named date is the beginning of a 
defined lim ted period, that is, where there 
is a terminus ad quem as wellas a ‘terminus 
a quo, then prima facte the first day is 
excluded; (2) that, if the named date is 
the beg.nn ng of an indefinite period then 
prima [facie the hrst day is included. I 
say prima [acie because in my view 
there must be exceptions, for example, 
if l announced that I: should sit on the 
Original Side from Monday next, I should 
inteipret that to mean including Monday, 
and that, whether I had announced that 1 
should. do.so.for a month.only. or whether 
I had. left. the terminus ad. quem indefinite. 
Inmy v ew these rules have been recognized 
by the framers of the two Indian Statutes, 
the Indian General Clauses Act, X of 1897, 
section 3, sub-section (12), and the Madras 
General Clauses Act, I of 1891, section 9, 
following the English Interpretation act, 
of 1889, 52 and 53 Vic., Cap. 63. I do not 
think ıt necessary to decide whether any 
of these Interpretation Acts applies, though 
I incline to the view thet the English Act 
applies, as none of them deal spec fically 
with this point. 

Applying the general rules stated above 
to this case, the named date must be in- 
cluded unless there is'some valid reason 
why it should not be, and I can find none. 
It is true that it may heve the effect of 
making persons pay more then they under- 
stood they had to pay when they filed their 
suits but this seems to me to be a ground 
for criticising the method of impocing 
this tax rather than a ground for interpret- 
ing the notice in any patticular wey ;and 
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I think that this argument is more than 
counterbalanced by the fact that this was 
a sudden imposition of e tax whichin many 
cases could be avoided if notice was given 
of it in time for suits to be filed between 
the time of the publication : nd of its ec- 
tually coming into operation. What hgs 
greatest weight with me is that I am of 
opinion that in ordinary plain English, 
unless there is anything indicating the 
contrary intention in the context, “irem 
a named date" means "on and afte: that, 
day. A 
I do not discuss the euthoriiies in detail 
because I think the whole matter is 
summarized in the words of A. L. Smith,. 
L. J., in In re North, Ex parte Hasluck (1): . 
“In the reckoning of time each cese must. 
depend on its own circumstances and sut- 
ject-matter, " and giving the Lest conside1- 
ationthatIcantothisceseand ihe circui- 
stances and the  subject-maiter of this 
notification, in my judgment, the pleints 
filed on May 5theresikiec’ totheemended 
rules, and it must be declared accordingly. _ 
Coutts-Irotter, J.—The short. point. 
for our decision is whether the- new scele 


of fees applies to the plaints filed in this 


Court on the 5th May, the date of its Jut- 
lication in the Fort St. George Gazette. . The 
High Courts -of India are enabled to make 
rules for regulating the practice and pro-. 
ceed'ngs of such Courts and to settlea ta ble 
of fees to be alfowed to officers of Court 
under section 107 of the Government of 
India Act, 5 and 6, Geo. V, Cap., 61, ard 
6and 7, Geo. V, Cap. 372nd 9 and xo. Geos. 
V., Cap. ror, all of course being Statutes 
passed by the Imperial Parliement, The 
Advocate-General therefore, conterds thet 
it follows that section 36 of the Interyre- 
tat'on Act of 1889, 5-2 and 53 Vict. Cap. 63 
alone applies and that we are not concern- 
ed wih the Indian Statutes. Section 36 
sub-section 2 of the Interpretation Act is 
as follows — 

‘Where an Act passed after the com- 
mencement of th’s Act, or any Order in 
Council, order, warrant, scheme, Letters 
Patent, rules, regulations, or bye-laws 


1) (1895) 2 Q. B. 264 at p. 272; 
g UM. I4 R. 436; 72 L, T. 854; 2 
go J; P. 724. 


64 L. J. Q. 
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made; granted'orissued undeta power con- 
ferred by any such Act, ‘is expressed to 
come into operation on a  partcular day, 
the same shall be construed as com ng’ 
into operation immediately on the expiration 
of the previous day.” 


If this contention be not correct, the orders. 


made by the High Courts under the author.ty 
of the Government of Inda Act must be 
governed by the Indian General Cleuses 
Act, X of 1897; and the relevant sect:ons 
of that Act are section 3, sub-section (12), 
and section 9. Section 3, stib-sect. on (12) 15 
as follows:—‘‘Commencement, used with 
reference to an Act’or Regulat: on, shell 
mean the day on which the act or Regule - 
tion comés into force. ` 

‘Section 9 enacts that in any Act, it shall 
be sufficient, for the purpose of exclud: ng 
the fitst in a series of days or any other 
period of time, to use the word ‘from’ 
atid ior the purpose of :nc'id ng the last 
in a series ot days or any othei per od of 
time, to usethe wórd''to." Inmyop.n on, 
this case :s not res lly affected by ihe.con- 
sideration whether the English Inter 
pretation Act or theInd an Genere 1 Cluses 
Act is to be looked to for the guiding rule 
in this case. The whole argument of Mr. 
V. V. Stinivasa Ayyangar is based on the 
use of the preposition ‘‘from” in the 
Notification instead of the more obvious 

“on.” To my mind no useful purpose 
is served by d rawing distinctions between 
particular prepositions such as “un” 
“from”, “from and after” and so 
forth and for that I have the authority of 
Doed Strickland v. Spence (2) and Indley, 
L. J, in Sidebotham v. Holland (3). It 
appears to me that wh le it ` is true that 
no one general rule ex sts as to the com- 
putation of time “See Sir William Grant 
in Lester v. Garland (4) and In re North, 
Ex parte Hasluck (1), the Engl sh Common 
Law had evolved two perfectly clear prin- 
ciples and they are the principles whch 
I concieve that the dtaftsman of the 
Indian General Clauses Act intended to 
embody in the sections which I have quoted, 


(2) (1805).6 East- :120; 2 Smith 255; 8 R. R. 


22; 102 E.-R. 1232. 

3) (1895) 1 B..378; 64 L. J. Q. B. 200 
"md 135; 72 L. T F . 62; 43 W. R. 228, ; 
i nf oe 15 Ves. CA To R. R. 68; 33 


E. R. 748. 
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What I'conceive to emetge ftom the 
decided cases is this: that as the law in 
general neglects f ractions ofa day you must 
either exclude or include the whole of the 
day with which a given Statute or rule or 
regulation deals. And the exclusion or 
inclusion, -I think, is clearly provided in 
two other.rules. If you are fixing the 
point of: time 'at which a certain 
state of things is to be called into 
existence, - that state of things comes. 
into existence at midnight of the day 
preceding the day at which or on which 
o rfrom which or from and after which the 
new state of things begins. In such cases 
the Statute or rule is only concerned in 
fixing the terminus a quo of a new state. 
of law which is enacted to continue inde~ 
finitely:-in other words, until repealed by 
a new enactment of the Legislature where, 
in short, vcu have a terminus a quo but no 
terminus ad quem. 'Lhis principle is well- 
illustrated by the case of Tomlinson v. Bul-. 
lock (5). It is one of obvious convenience 
jor it would be an intolerable burden upon 
the litisant public to require it to ascertain 
at which precise hour of the day a particular 
Statute is passed. or a patticular rule or 
Tegulation is promulgated. The other rule 
is this.. When you have a period delimited 
by Statute or rule which has both a, 
beginning end end the word “from’’ excludes 
the opening day, and any words fixing 
the closing day include that day, As was 
pointed out by Lay, J, any other canon 
of ‘construction would lead to an absurdity 
For instance, a policy of insurance to. be 
good for one day from the rst January, 
might be valid only for a few hours or even 
fora few minutes or conceivably not at all 
unless you exclude the Ist January from the 
co mputation. Illustrations of the applica - 
tiom of this principle are to be found in- 
Isaacsv, Royal Insurance Co. (5), In re Rail- 
way Sleepers Supply Co. (7). South Staford- 
shire Tramways V. Sickness and Acctdent 
Assurance Association (8), Sheffield Corpora- 


(5) (1879) 4 Q. B. D. 230; 48 L. J. M. C. 95; 
40 L. T. 459; 27 W. R. 552. 
(1870) Pe Ex. 296; 39 Li J: Ex; 189; 
Jy. T.-682;-18 W. R. 982. 

s" Eras 29 Ch. D, 204; 54 Li Ji Ch; 720 

731; 33 W wW. R. 505. 
MCI (1891) 1 oi B. 402; 60 I4 J: Q: Be 47; 63 
T. 807; 55 'J. P. 168. 
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tton V Sheffield Electric Light and Power 
Co. (9) and Goldsmiths Co. v. West Metro- 
polttan Railway Co. (10). This distinction 
appears to me to be vital and reconciles, 
allthe cases referred to in the arguments. 
I think the rule that emerges is this : Where 
a Statute fixes only the terminus a quo 
Of a state of things which is envisaged as 
to last indefinitely, the Common Iaw rule 
obtains that you ought to neglect fractions 
of a day and the Statute or regulation 
or order takes effect from the first moment 
of the day on which itis enacted or passed, 
that is to say, from midnight of the day 
preceding the day on whichitis promulgated: 
where, on the otherhand,a Statute delimits 
a period marked both by a terminus a quo 
and a terminus ad guem, theformeris to be 
excluded and the latter to be included in 
the reckoning. This Notification clearly 
falls within the former class and must be 
taken to have come into force on the first 
second of the 5th May, that is to say, from 
midnight of the 4th Mav It follows that 
the plaints filed on the 5th May are liable 
to the enhanced fees laid down by the 
Regulation. 

Avery large part of the argument address- 
ed to us on behalf of those who filed plaints 
on‘ the.5th May was based on what was 
called a hardship suffered by them if our 
decision should be favourable to the Crown. 
Increased taxation is always in a sense 

"a hardship to the subject but I cannot see 
any special hardshipimposed upon these 
particular litigants. If the suits which 
they filed are not in their opinion worth 
the expenditures entailed by the increased 
rate of institution fees, they would doubtless 
be permitted to withdtaw them, 2 suit 
evaluated at that rate by the person who 
institutes it, is not likely to be based on a 
very solid cause of action, Inany event, 
= line has to be drawn one side or the other 
more or less arbitrarily and it does nct 
seem to be that considerations of supposed 
hardship can possibly affect the determina- 
tion. Inmy opinion, the Crown succeeds 
whether this matter is regulated directly 
by the Common Law of Engle nd and the 
English Interpretation Act of 1889 or by the 

(9) (18908) I Ch. 203; 67 L. J. Ch. xz3; 77 L. 
E- 616: 46 W.R. 485; 62 J. P. 87. 

(1o) (1904) x K. B. 1; 72 L, J. K. B. 931; 89 

UT. 428; 52 W. R21; 68 J. P. 41; 20 T. YR. 
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Indian General Clauses Act which, in my 
Opinion, should be construed in the light 
of the numerous decisions of the English 
Courts. I do not think too much im- 
portance should be attached tothe termi- 
nological significanceof the words “period” 
and "series" which are the expressions 
üsed in the Indian Act, But it is clear 
that such considerations, if invoked tend 
to supoort the contention of the Crown. 
In the case of the word “period” it is 
incontestably so, for the word obviously 
imports from its Greek origin the comple- 
tion of an instant, thatis to say, something 
which has both e terminus a quo and a ter- 
minus ad quem to begin and end the circuit. 

Kumaraswamy Sastri, J.—By a Notifi- 
cation in the Fort Si, George Gazelie Ex- 
traordinaty, pablished on Friday the sth 
of Miy 1922, the Table of Fees which, under 
A»pendix II of the old rules on the Original 
Sil2, wara levied in respect of the institu- 
tion of suits was amended and instead of a 
fixed fee of Rs, 30levied under serial No. I 
it was provided that Rs. 150 was to be 
levied in all suits where the value of the 
sibject-matter did not exceed Rs 10,000 
and that, in respect of suits of higher Value, 
Rs. 20 was to be levied forevery Rs, 5,000 
01 part theteof in excess of Rs. 10,000: 
In respect of serial Nos. 2 and 2 (4) it was 
provided that in the case of suits 
cognizable by the City Civil Court or the 
Court of Small Causes, the same fee was 
to be levied as would beleviable were 
the suits instituted in those Courts with a 
proviso that the fee shall, in no case, be 
less than Rs. 150. ‘his Notification ste tes 
that the amendments “ docome into force 
from the date of publication in the Fori 
St. George Gazelle " 

A Gazette Extraordinaty was iSsued on 
the 5th of May 1922 containing the Noti- 
fication and it reached the High Court 
at about 5 P.M. that doy end Several 
plaints had been filed before that hour, 
As the office hours a err A M. tc 5 P, M.. 
the Notification reached the Court at the 
close of the office hours, The question 
raised is whether the plaints instituted 
that day are to be charged with a fee of 
Rs. 30 as under the old rules or with the 
feé provided for by the amended rules 
and this question turns on whether the 
Notification is to take effect from the 5th 
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-of May, the date of publication or whether 
that day is to be.excluded in determining 
„the questionas tofrom what date theamend- 
ed tules have operation. ‘The wording 
-of the Notification being that itis to take 
-effect “from the date of publication "' 
{t'is argued by the Advocate-General who 
appears for the Government that the word 
“from,” in construing the Notification 
must be taken as inclusive of the date of 
‘publication and that ‘Notification should 
apply to plaints. presented on that date 


.betore the publication as the ‘law does. 


not take notice of fractions of a 
day. Mr. ‘Srinivasa Ayyangar who ap- 
'pears .on ‘the other side contends 


“that the date of públication should be 
excluded and that the use of ‘the word 
PREF tom” ' does not necessa ri]y connote the 
inclusion of the first day. ‘Reference has 
“been made by the Advocate-General in 
the course of his arguments to the’ General 
Clauses Act, X of ‘1897, and the ‘Madras 
“General Clauses Act, I of 189r, but these 
‘Acts do nót'afford much help as.Act X : of 
"1897 ‘only applies to ‘the construction 
‘of ‘the ‘Acts of ‘Governor-General in Council 
“and the regulations made pursuant to those 
‘Acts and -is not made applicable to any 
‘rules that may. be framed. ~The. Legislature 
-has “refrained from making the provision 
of this Act applicable to rules framed under 
statutory power. The Madras Generel 
. Clauses Act, Iof 1891, similarly, hasnoappli- 
cation to the question involved in this case, 
Section 36 of the Interpretation Act of 
1889 (52 and 53. Vic., C. :63)iselso cf no 
“help, even assuming ‘that the ‘Act applies 
to rules made under the powers conferred 
by section 107 of the Government of India 
“Act (a point on which I expzess no opinicn) 
asthe section refers to rules being expressed 
to come into operation “ona particular 
day and not “from” a particular: day, 
We have, therefore, to fall: baek on the 
general principles which govern cases like 
‘the - present, 
Therehas been a great diversity of opinion 
‘as regards the legal effect of the use of the 
word “from” with réference:to.the.com- 
.putation of time and as to whether it must 
"be treated as: inclusive. or exclusive .of a 
-jer minus a guo. "Herd and fast rules:were 
“attempted to-be-laid. down in. the earler 
English cases, For example in Castle v, 
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“day is passed.. 
to lay down any general rule, Whcheyer 
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Burditt (xx), it was held, relying on the ritle 


laid down/n Rex v. Adderley (12), that where 
the computation of time is to be made 
from an act done, the day on wh'ch the act. 
is done is to be included. Distinctions 
were attempted to be drawn between 
the use of the words “ from the date ” and- 
“from the day of the date.” It was, 
however, recognized even in the earler 
cases that no'hard and fast rules could be 
laid down. Lord Mansfieldin Pugh v. Duke 


of Leeds (13), where à lease was to run 


from the day of the date of the indenttre 


for 21 “years and the question was whether 


the date of the lease must be included or 


excluded, observed as follows: 


“In grammatical strictness, endin the 
nicest propriety of speech that the English 
langdege admits of, the sense of the word 
“from” must always depend upon the con- 
text and subject-matter, whether it shall 


be construed inclusive or exclusive of the. 


terminus a quo, 

All the earlier authorities were referred 
Sir William Grant, 
M. R., in- Lester v. Garland (4) which hes 
been ‘followed in stbseqttent cases. On 
a consideration of the euthorities cn the 
question as to whether in cemjutrg t me 
from an ect, or event, thet day ;s to Le 
included or excluded, he oEserx ed csíollcws: 

"It is not necessary ‘to ley down any 
general idle upon this stibject ;Lut upon 


‘technical reason ng I rather think it weuld 


be more easy to ma: ntein, thet the diy of 


,amact done, or an event happen: ng, ought 


in all cases to be excluded, then that :t 


‘should in all cases be; inclided. Cur law 


rejects fractions of & day more genere ly 
than the civil law does. The effect ‘s 10 


render it a sort of indivisible point; sothat 


any act, donein the compass of it, is no more 


referreble to any one, than to any other, 


portion of it ; but the act and the day are 
co-extensive ; and therefore, the ect cannot 
properly te sa:d to be passed unt 1 the 
..But it is not necessary 


way it should be leid down, ceses wculd 
occur, the reeson of which would recite 
exceptions to be made,’ 


(11) (1799) 3 T. R. 623; 100 Ẹ, R. 768, 
(12) (1 780) 2 Dougl. 463; 99 E. R. 295. 
(3: i772) 2 Cowp. 714; 98 E, R, 1323i 
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. "the Master of- the Rolls ref aki with | 
approval to the argument of Sjt. Palmer , 
that in all the previous cases except 
_one, theact done, from which the compute- 
tioa is ‘made inclusive.of the day, is 2 fact, 
to which the party against whom the time 
runs, is privy ; and, as he has. unquestion- 
-ably the benefit of some portion of the day, 
there is the less hardship in constructively 
reckon'ng the whole of it ese part of the 
time allowed him ; whereas i in the case tinder 
consideration the event wes one totally 
foreign totheparty, whose timefor delibera- 
tion was to begin to run from that-event. 
Maxwell inthe‘ Interpretation of Statutes ” 
(Sixth Edition, pege 605) observes. as fol- 
lows :— ` 
“Inthe compitation of time, distinctions 
have been made by the Courts which , were 
founded chieffy on corisiderations of con- 
venience and justice, The general rule, 
‘anciently, seems to have. been that both 
‘terms or endings of.the period given ‘for 
doing or suffeting something were in- 
 cluded ; but when a penalty or.{ orfeiture 
„was involved in non-compliance with «a 


‘condition within the given time, the 
time was reckoned ` . by  inclid ng 
one “and excluding - the other. of ‘the 


terminal days, ^A distinction wes after- 
wards made depending. -on | whether 
the point from which the computation wes 
‘to be made wesenzectto which the person 
against whom the timeran, wes privy or not, 
Thus, if the time ren “from ^ when he was 
arrested or Teceiy ed a notice of ecticn.' 
it might justly be computed es “ncluding 
the day of that event ; but not so, if it ren 
from the death of another person, a fect 
| of which he would not, as in the previous 
, cases, necessarily be cognizant, or, in other 
. words, ins such and cognate cases the exact 
meaning is “signified by the phrase “from 
“and after." 

In inre North, Ex parte Hasluck (1) 
the poiut for consideration was whether day 
of seizure by a Sheriff should be! inclüd- 
ed or excluded in computing | the period, 


of 21 dzys referred to in section 1 of the’. 


Bankruptcy Act of 1890. Vaughan- “Willie ms 
J., observed as follows :— 

‘There seems no doubt that by the Com- 
mon law wheian act is complete ch a 


particular day, and it becomes necessary - 
to calculate from that day, the day onwhich 
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ees NE 
‘the me was so completed mast be reckoaéd 
in the computátion. 'This is the principle 
established in Rex v. Adderley (12) end it 
wes upon this basis thet it wes held in 
: Glassington v. Rawlins (14), with regerd 
to the act of bankruptcy grounded upon 
lying in prison for two months after arrest, 
that the day of the arrest must Le jrichided 
in the computation, of time.” 

After referring to the section in the old 
and new .Bankrüptcy Acts the’ learned 
Judge. observed as follows : 

“I do not feel disposed, however, to 
 revert.tothe Common Law pri inciple unless 
the lew clearly compels meto do sò, becattse 
it is much more convenient to have one 
rüleofcomputatonof time in bankruptcy, 
and it is not readily to be assttmed-thet the 
Legislature intended to establish two rules.” 

Lord Esher, M. R., on appeal observed 
as follows :--— 

, “No genera] rule exists for the compute- 
tion of time either under the Benkruytcy 
Act or any other Statute, or, indeed, where 
time is mentioned in a contract, and the 
rational mode of computation isto haye 
regard in each cese to the purpose for which 
the computation is to be made. Notwith- 
standing the eleborete array of authorities 
which have been cited to us, they seem on 
being sifted to contain no binding rule 
to the effect thet time must be computed 


. according to 2 hardandfest rule ; that seems 


clear from the judgment: "n Lester v. Garland 
(4) in which Sir Willam Grant, after.a 
learned exemination of the whole subject, 
laid down whet 1 conceive to be the whole- 
some view that no general rule exists. “A 
great deal of difficulty has Teen caused 
in the administration of the law and perti- 
cularly. of the Common Lew, by decisions 
in which technicelriules have been formulet- 
. ed which were not trie—that is, were not 
in accordance with the facts of the case. 

To say thet. by the Common Law a pert 
of a day is the whole of a dey is to sey 
something which.is contrery to the truth ; 

it is a technical rule which was imposed 
-ttpon ‘the lew with the result ‘of -bringing 
the law into disrepute. It is immaterial 


< whether those older decisions were right 


in the perticuler ca ses; if they, or any of 
them, la id down &ny general rule £s to the 


E (1803) ^3 Bast 407; 102 B. R. 653^ 7 
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node of compttting time, that rule has-been 
departed from in recent times and no 
longer exists, ” - 

| A. L. Smith, L. J., observed: 

: “Itis contended that the old authorities 
show ` that formerly when time had to be 
computed from the doing of an act, the 
first day—that is, the day on which the act 
was done—was included, and that that rule 
is. applicable to the present case. But it 
has been shown from subsequent cases 
that thereis no such universal rule, andthat 
in the reckoning of time each case mutst 
depend on its own circumstances and sub- 
ject-matter,and for this I need only refer 
to the judgment of Sir William Grant in 
Lester v. Garland (4) to that of Kelly, C. B., 
in Isaacs v, Royal Insurance Co. (6), and 
of Chitty, T. in In re Railway Sleepers 
"Supply Co. (7)." 
0 Rigby, L. J., observed as follows :— 

“Tt is said that the law takes no account 

of fractions of a day ;but that is not a 
-correct statement, if it means that the 
law will never enquire et what time a 
particular event took place;for instance, 
a diference of five minutes in the registra- 
tion of two deeds inthe Middlesex Registry 
would be sufficient to determine a question 
- of priorities, and the time of their respective 
registration will as a matter of course, 
be looked at. If the doctrine is cut down 
to the proposition that in the computation 
of time the law takes noaccount of fractions 
of a day, then it means one of two things: 
either that the fraction of a day is to be 
taken as a whole day or that it is to be 
excluded altogether from the caleulation ; 
it does not help us to determine in any 
. particul r case whether the part is to be 
left out or kept in. It was contended 
before us and it seems at one time to have 
bean thought to belaw, that where a fact 
or event was mentioned from which a given 
period of time wasto be reckoned, the Court 
was bound to reckon the portion of the day 
` on which the act wes done as though it 
“were a whole day and to reckon it as the 
first day of the period. That doctrine 
underwent a thorough examination in 
Lester v. Garland (4) at the hands of Sir 


: William Grant who considered the cases: 


in which the first day had been included 
Or exclu ded and came to the conclusion 
(which I think was inevitable) that there 
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was no general tule on the subject. His 
own view was that,if there were to bea 
general rule, it ought to be'one of exclusion, 
as being more reasonable than one to the 
opposite effect. His classification of the 
cases shows that where the calculation 1s 
in favour of a person, the construction 
should be adopted which is more fa vourable 
to him . , In my opinion, al- 


' though Sir William Grant did not put the 


propositionin so many words, his judgment 
leads us to the conelusion that the question 
of whether the day on which the actis done 
is to be included or excluded must depend 
on whether it is to the benefit or dis- 
advantage of thepetson primarily interest- 


The law is thus stated in Halsbury’s 
Laws of England, Volume XXVII, page 
446: l 

‘Expressions such as from such a day 
or until such a dey are equivocal since they 
do not make it clear whether the inclusion 
ot exclusion of the named day be intended.’ 
As a general rule, however, the effect of 
defining 2 period in such 2 manner is to 
exclude the first day and include the last 
wi may also refer to Stroud's J udicial 
Dictionary, where it is stated “from” is 
much akin to after" and, when used with te- 
ference to computation of time, for example, 
from a stated day prima facie excludes the 
day of the date. In Wharton's Law Lexi- 
con, itis stated the word “from " ordinarily 
excludes the day from which the time 15 
to be reckoned but is construed inclustve 
of that day if the context requiresit, Side- 
botham v. Holland (3), was referred to 
by the Advocate-General as showing that 
the words "at", “on” “from” and 
“on and from” have the same meaning. 
'Thatcaseturned upon the date of commence- 
ment of a tenancy and all that Lindley, 
L. J., held in that case was that the words 
ti at m ‘fon “from ae and fi on andirom LE 
were, for the purpose of consideraing the 
validity of a notice, equi valent expressions 
and the learned Judge observed that any 
distinction between them for such 4 purpose 
as that was far too subtle for practical 
use, I do not think that it is authority 
for holding that wherever these words 
are used they have the same meaning. 
Tomlinson v. Bullock 5) referred to turned 
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on the construction of section 3 of Bastardy 
Act 35 and 36, Vic., Ch. 65, which runs 
as follows :— 

* Any single woman who may be deli ver- 
ed of a bastard child after the passing 
of this Act,” etc, 

. It was held that the Act came into im- 
mediate operation and that order on applica- 
tion may be made in respect of a child 
born at any time of the day on the roth 
August r872, when the Act received the 
Royal Assent. Lush, J., was of opinion, 
that the Act was not intended to deprive 
the mother of a child born on the day on 
whichit passed of all remedy against the 
‘putative father that it intended to sub- 
stitute another remedy for that which it 
took way and that if that intent can be 
effectuated without violence to its language, 
itis the duty of the Court to so construe 
the Act as to carry out the intention. 
The case proceeded on ‘considerations 
as to the intention of the Legislature 
and of the hardships that would be caused 
to the motherand bastard. I do not think 
it is authority for the proposition that the 
ase of the word “from ” invariably included 
the first day. 'fhelaw,aslaid down by the 
more recentdecisions, being that there is no 
universal rule and that in the reckoning of 
‘time each case must depend upon its own 
circumstances and subject-matter, there is 
no feason to hold that the exclusion of the 
first day where the word “from ” is used 
is only to be in cases where there ate two 
termini, as contended for by the Ad Vocate- 
General. His main argument wes that the 
tule of the Common Law being that “irom ” 
is to beincluded forthe computation of time 
that the law would not take notice of frac- 
‘tions of a day and that the authorities 
‘only made an exception where there were 
both termini, the’ Ccmmon Taw rule ought 
to be applied in this country so as toin- 
clude the first dav whenever the werd 
“from " is used. The Common Law rule, 
‘if there was any sech hard and fast rule, 
as contended for by the Advocate-General 
has not been applied in 2 series of recent 
decisions, the test laid down being whether 
‘the inclusion or exclusion would be just 
or equitable or would be in accordance 
with the intentions of the parties having 
regard'to the circumstances and subject- 
matter ot each case. I do not think that 
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the rules of English Common Law based 
es meny of them are on a system of juris- 
prudence and on considerations so different 
should be applied to this Court ‘unless 
necessary for the ends of justice. It has 
not been held in any case that the English 
Common Law applies to this country, 
The rules of equity and good conscience 
ate, by the Civil Courts Act, to govern cases 
not covered by Hindu and Muhammadan 
Laws. The rulethat the Jaw will not take 
notice of fractions of a day has been used 
for the purpose of excluding the first day 
in cases where the inclusion would work 
hardship and T do not think there is any 
treason forincluding the day where an act 
is said to be done from a dav and excluding 
the day where an act is said to be dore 
from a day to another day. A numter 
of days beginning with a fixed date is still 
a series of days and they do not cease 
to be a series simply because thev are to 
go on indefinitely. It is argued that the 
exclusion is necessary when there are two 
termini because if one day is given for the 
doing of an act the Jaw would be recrced 
to an absurdity. Butit has always teen 
recognized even in the older decisiors that 
the word “from” would exclude the first cay 
if otherwise, it would lead to ar atsurdity 
and that though the law does not in gereral 
take notice of fracticrs of 9 cay. yet it 
admitsitif necessary. This was reccrrized 
as eatly as Comh v. Pit (15), Tf the rele 
is that “from " includes or excirccs tle 
first day according to the context. ard ike 
intention of the rarties, it would necessa Ty 
exclude the first dav when there are two 
termini and one day giver ard there isro 
necessity for having two rites of corsttre- 
tion according as there are cre or two 
termini. 

Applying the law as laid dewn in the 
previous cases to the facts of the presért 
case, we have to see whether the «it of 
May 1922 is to be included or exclvded, 
I might, in this connection, state that I 
do not think that the principles which 
govern, or the devices which are resorted 
to, by the executive for the purpose of 
raising money by taxation ought to ‘have 
anv weight with usin determining whether 


(15) (1703) 3- Burry 14235 97 E. R907 ` 
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the date of publication is to be included 
orexcluded. Idonotthinkthe High Court 
is part of the tax-gatheting machinery 

` of the Government or has any concern 
with the consequences to th e Government 
‘of their decision on the construction of the 
tule. The rule, Itakeit, was passed by the 
Judges of the High Court in the exercise 
of the powers entrusted to them to control 
the administration of justice and the fees 
were raised because, in the opinion of the 
Judges, it was just and proper that litigants 
ought to pay more for the benefits which 
they derive by resorting to the jurisdiction 
of the High Court. The Notification ex- 
pressly states that it is to have effect from 
the date of publication the object of the 
publication being that the public ought 
to have notice that the fees were being 
raised so “that “they might know exactly 
what they ‘were in for-when they resorted 
to the High Court for justice. The Notifi- 
cation, asIhavealready said, was (asappeats 
from a note of the Deputy Registrar) re- 
ceivedin the High Court at 5-p,-m., the office 
closing at 5 P.M, TItseemsto me that the 
litigants who filed plaints before they or 
even the office had krowledre of the pub- 
lication ot the rule did what was perfectly 
valid under the old rules and they presented 

-the plaints with Rs. 30 stamp irrespective 
‘of the value of their claim. A person 
who files a plaint which is properly stam ped 
and whichisin orderatthe time of present. 
ation is entitled to.ha ve his plaint admitted 
-on presentation though, as a matter of con- 
‘venience, the office receives the plaints 
and admits them at the end of the day 

"^orlateron. There seems to me to te very 
little: justice or equity in directing that rer- 
sons who have done what was perfectly 

ra legal. and valid act at the time should 
'pdy a Court-fee which is much higber 
‘simply because a Notification "was ‘received 
‘at the close of the day making the: higher 
‘fees chargeable f rom the date of the Notifi- 
cation. ‘It may well be that if those per- 
‘sons had notice that instead of Rs. 20 
"they had to pay atleast Rs.150 and a maxi- 
mum that: would range sccording to the 

‘value of their- claim, they might rather 
have compromised with the other side 

‘or might have had ‘resort to other proceed- 
-ings like arbitration for settling their claims, 
T can find: nothing to justify charging 
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people, who filed their pleints on that 


day without knowledge of the Notification 


which only reached the High Court at 
5 P. M, with the higher fees in respect of 
plaints filed during the course of the day. 

Having regard to all the facts and cir- 
cumstances of the present case, I think 
that, it the law is that there ismo hard and 
fast rule in deciding whether the word 
“from” is inclusive or exclusi ve of the date 
of Notification and that -each case must 
depend upon its own circumstances ond 
subject-matter, justice and equity demand 
that the date of the Notification .ought 
to be excluded, I would, therefore, direct 
that all the plaints received on the 5th of 
May 1922 be stamped with Rs, 30, 

VN V. Order accordingly. 


Li 


RANGOON HIGH COURT. 
SECOND Civil APPEAL No. 255 OY 1022. 
june 22, 1923. 

Present ;— Mr, Justice Duckworth 
MOKSODALI—APPELLANT 
versus 


MA HLI AND ANOTHER— RESPONDENTS, 

Infunction— Easemeni-— Riparian owners— 
Bund erected by owner of lower land for protection 
against flood water—Owner of higher land, whet her 
tan object. 

Defendant, who was the owner of land which was 
on a lower level to that owned by the plaintiff 
erected a bund between his own land and that 
-of the plaintiff in order to protect his land from 
being.flooded by water which flowed over the 
plaintiff's land in seasons of flood from the river 
owing to the failure of the plaintiff to maintain 
‘a proper bund. Plaintiff sued for an injunction 
restraining the defendant from erecting the bung 
on the ground that the bund obstructed his natural 
and agricultural - drainage : 

Reid, (1) that the plaintiff had no right to drain 
away bis flood wateracross and overthe defendant’s 
land and the latter was, therefore, entitled to 
erect the bund in dispute to protect his land. 

. 730, Col.r. > 

(2) thatifthe bund interfered with the plaintiff's 
natural right of drainage, it was due to his own 
fault. and he had no right to complain;  '[p. 730, 


col. x.) 
(3) that the plaintiff was not, therefore, entitled 
to the injunction sought for. [p.730; col. x.) 
Sasharabpa Nasckey v. Part Naicker, 21 Ind. 
Cas. 62; 25'M. L. J. 276; (1913) M, W. N. 640; 
38 M. 149, referred to, j 
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Second appéal against a decree of the 


Divisional . Court, Hanthawaddy, in Civil 


Appeal NO 20 of 10922. 

Mr, Anklesaria, for the Appellant 

Mr; Chart, tox the Respondents, 

JUDGMENT.—It is perfectly clear 
from the record that by far the largest 
volume of water against which the ap- 


pellant: Moksodali--erected, his high. kazin 


‘was not the ordinary drainage, agriculturel 
‘Or Otherwise; from the respondent’s land, 
ae was flood water f tom the creek, |. 

> -The respondents’ land has a creek front- 
ake on the east-side of Moksodali's land, 


‘and their land, after touching his on the - 


‘east side, extends sonth. of and behind 


fu. A wet 


The case’ of Sankarappa Naicker. yi 
Pan. Naicker. (1) is of assistance in deter- 
mining this puint, and Iconcur with what 
is stated in that decision: : ; 51... 

Accordingly, I allow the. appeal, and 
set aside the decree of the Divisi al Ceurt 
and restore that of the Trial Court. xh 
casts in Al Courts, 

.Z.K. Appeal- allowed, 

(1) 21 Ind. Cas. 62725 M. IL. J. 276; ema 
M, W. N. 640; 38 M. "s 


Y 


`~ 


his holding, which at this point sepa s = 


thair. land from the creek His land’ 
purely a ripariau holding. 

Both the appellant and the respondents 
(as well as otherriparian owners) erected 


bunds along the bank of the creek to keep - 
The : 
bund held fast, but the re- - 


out flood water from their lands. 
appellant’s 
spondents’. bund kept on bursting owing 


to defective construction’, The evidence p. 


eshows that, in consequence of this, the creek 
water flooded the respondents’ holding, 

whereupon the appellant then raised the 
boundary kazin’ between his fand and their : 


land with the obviots intention of . keeping 


out this flood water, which poured . in on 
, the eastern and southern sides of his hold- 
ing. M 
Granted that the respondents have a 
natural right to get rid of their no tural - 
Or agricultural drainage over the appel- 
Jant's land from stich Of their lend as is 
sépa rated from the creek by his holding, 
‘since it is higherjand than his, they have, 
in my view, no right to drain away. flood 
water from the creek, the presence of. 
“which ig entirely dae to their poor. bund- 
g of thé creekacross and Over his’ prop- 
jer 


: this flood water on to his land; owing to- 
his raised kazin, neither can they evacuate 


"their normal drainage on to his land, and- 


“that thys their natural right is invaded, 
.80 that they ale entifled to an injurction, - 
“but ikis quite clear that any such invasion 
was due, to their own fault, and that they 
cannot succeed ^ in the 
stated. "m 


It is argued thatif they cannot drain - | 


circumsta nces A 


4 
$ 


MADRAS HIGH COURT.: ae 
erar REVISION PETITIONS No. 672. TO. 


" April 25, 1923. mew o d 

. Present:— Mr., Justice Krishnan. ' `- 

Sra Syl Sri RAMACHANDRA.- MARDA-: 

RAJ DEO Gun uiu uL 
' PETITIONER tms 

YEYSUS- - ae. 

 TUMB ANA'THA BEHARA AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Landlord mid lenant—Inam Kattubadi, pay- 
ment of, to zemindar—Payment of- fixed sum 
for tong period— I nference— 1 mplied contract — 
“Kham X Bhagotta," ` wieaning of Provincial 
Small Cause Couris Act (IX of 1887), S: 2 pos 
Misconsivuction of documents — Revision. 

‘The question in a case was: whether the 
Inamdarsholding under a zemindar were to pay 
individually to the zemindar a kattubudi equalto 

1-4th of the total income from the lands or.whe-_ 
ther they were liable as a body to, pay only a 
fixed lump sum and the evidence showed that 
a sum of. Rs. 400 had been paid for more than 50 
years by the Inamdars as a body: 

. Held, that it was open to the Court. to find 
an implied contract between the parties that 
the Inamdarswere to pay the fixed sum joint- 
ly. lp. 732, col.2.] 

he fact that in coming to a finding. of fact 
a Small Cause Court misunderstood the meaning 
of a technical expression. and thereby, miscon- 
strued certain important documents ‘is not suffi- 
cient to entitle the High Court to interfere with 
the decree passed by the Court in revision under 
section 25 of the- Provincial Small Cause Courts 
Act, where there is othcr evid ncé on the record 
in support of: the decree. '[p. 732,--col x.) 

The expresion ““ Xham- Bhogatta’? is a 
combination of a Persian and a Telugu wotd 

and means a rough account of-: revenue drie 


t 


. prepared fox information.. [p. 732. col, 2]... 
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` | Petitions, under section 25 of Act IX referred to to prove the finding was 
"of 1887, praying the High Court to revise justified.) :: M. 
the decrees of the Court of the Principal | JUDGMENT.-— There are revision peti- 
"District Munsif, > -Berhampore; ‘dated tions arising from a number of small 
20th December r918 in S; C. S. Nos.804 cause suits filed by the  zemindar of 
` to 808; 8ro to 827, 829 to 853; 855 to ` Kellikotta against variots Inamdars hold- 
- 864, | 866 to’ 883, 835 “and 886 of ing lands in the zemin village of Marda- 
“NOTO ae x “kota, for- hattubadi’ and land < cess 
: Mr. C. Madhavan ' Nair (Advócate- oll:ged to be due. The zemindars-case 
" General) (with him Mr. C. Sambasiva is that the inams were granted fcr Paik’s 
Rao), for the Petitioner—The question service by one of his predecessors-in-title 
“in the case relates to the amount of with a condition’ attached that. each 
kaitubadt due from the Inamdars and inamdar was to pay to the xzemindar a 
“to the manner of its payment. The "Aaftubidi ‘equal to } ‘of the Rajabhogam 
` plaintiffs case is that” the Imamdars or the total incom of the inamdars from 
' are liable individually to pay l share of “the l.nds. The defendants in the varivus 
. the income; the namdars delendarts con- suits pleaded inter alia that they : were 
' tending for a payment of a fixed sum ` not liable to pay katiubadi separately. as 
“in a body. The District Munsif has found claimed: but were only liable as a body 
an implied contract .on long payment. to pay a lump sum of Rs: -53-for it 
"phat finding. it is submitted, is vitiated every fasli. They also pleaded that. the 
.by his mistake as to the meaning of - grant’ was absolute and- riot burdened 
"certain expressions-and the” consequent ‘With any Service; but: that -question 
-misconstruction of tke very important did--not~ arise for- decision in these 
"documents on’ plaintiffs side. Tue Dis- suits. There is also no question raised 
_ trict Munsif erroneously thought a “Kham before: me about the licbility fer land 
“ Bhogatta " is merely an accornt prepared cess. Tke District Munsif fourd on tke 
 for- tie information of the ‘village officer cvide:ce that the inamdars ' were" nct 
' and hence regarded itas of no value. The ‘individually: liable to pay :ny' Kattubadt 
-phrase means, “an account prepared for but that tiey were only liable collec- 
information and showing revenue due." “tively to ‘pay fixed sum of Rs. 400 
| This misconception has affected the whole every fasli to the  zemínlar and not 
“-consideration of the case. There is ovér-’ Rs. 53 as they pleaded. As no claim 
: whelming evidence in favour of the plaint- was mide in these suits to enforce. this 
` ifs contention.- A revised finding must joint liability, he dismissed them except 
be asked for, or your Lordship: may go: as regardsthe -claims for land cess and 
“into the evidence. (The evidence- was -interest on them which were decreed. The 
then’ gotie into). -In any case, since  zemindar bas applied to this Court to 
the joint lixbility for Rs. 400 is found  reviset'is judgment. 
“by the. District Munsif, he ought to One of tie suits brought by the zemin- 
` have given'a decree in oneof the suits dar had to be tried ss an original suit 
‘for the whole amount against the defend-, as' the value of the claim was beyond the 
ant leaving him to obtain contribution small cause jurisdiction of the Munsif. 
` from the rest’ | These Small Cause Suits and that suit 
> ° Mr. Co S. Venkatachariar ‘(with him were; however, all tried together at the 
` Messrs. K. P. Padmanaba Pillai and’ request of parties and- the judgment given 
` M. Rama Chandra Rao), ‘for the Res-` isa common one for all the suits. The 
- pondent.—Even if there js an” error on decree in the original suit is now: under 
- tpe District ‘Munsif’s part. əs to: the appeal before the Subordinate Judge and 
; construction of the document, there is it was urged by the learned Advocate- 
~ ample'evidence'in support’ ofthe finding, - Gener.l that the' hearing of these revision 
` end'a'mistake in the appreciation orcon- petitions should be-stayed till.t'e dis- 
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struction -of a few out of a mass of oral 


^ and documentary evidence cannot-vitiate - 


posal of that appeal as different findings 
of-fact may be arrived- at by that learned 


‘the finding. (The -evidénce was- then » Judge,-- This- -suggestion “was. strongly 
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opposed by the learned Vakil for the 
tnamdars. As pointed out by him, any 
fading of fact that the Subordinate 
Judge may come to, different from the 
Munsif's, will be of no availin the disposal 
of these petitions as the parties here are 
different from the parties inthe appeal, 
the zemindar being the only common 
factor. These petitions have already been 
on this Court's file for nearly four years. 
I, therefore, declined to grant the prayer 
for further adjournment. 

The finding that the defendants are 
liable only as a body to pay a Kattubadi 
of Rs. 400 per fasli to the zemindar is 
a finding of fact from the oral.and 
documentary evidence in:the case.and as 
-such it should be accepted in revision. 
But it is.contended by the learned . ad- 
-vocate-General ttat in coming to that 
„finding the District Munsif misconstrued 
"Exhibits A and A (1) and misunderstood 
‘their nature and thus failed to attach 
due- weight to them, Now, Exhibits Arand 
A (x).are ‘‘ Kham Bhogattas " of Faslis 
225 and 1226 (1816 and 1817). They 
.refer.to the Rajah beng paid at pannas 
‘per rupee or ith share of the total in- 
come “as per tne yearly samool." The 
‘District Munsif instead of ascertain- 
sing the meaning of the term “ Kham 
Bhogatta’’ from.some recognised glos- 
sary of such terms entered upon a philo- 
logical speculation of his own as to what 
its meaning might be and .came to the 
conclusion that it meant an account 
prepared for ''bis own information ” by 
the karnam. He, therefcre, treated it.as 
of little value and preferred Exhibits A (2) 
and A (4) which.were returns made to 
‘the Collector. No doubt he was not 
strictly- correct in the. meaning he attached 
£o the .expression “ Kham Bhogatta.’’ 
‘Bhogatta isa-Telugu word admittedly mean- 
ing '' information." Nowtheword “Kham” 
which is ^a Persian. word means, accord- 
sing to Wilson’s Glossary, "gross, im- 
mature,” “Kham Chitta" which evident- 
ty «corresponds to Kiam Bhogatta is said 
-to “mean a.rough statement .or account 
“Kham .Wossool'' is stated to . mean 
-gross receipts of Ievenue and also a set- 
tlement:made with the. cultivators . direct 
without the intervention . of.a third. person 
“as xa :farmer or zemindar. From the 


various meanings given above to expres- 
sions containing the word ‘‘ Ktam” the 
phrase “‘Kham Bhogatta " would seem to 
mean a rough account of the revenue due 
prepared for information, 

Even though Exhibits A and A (x) are 
only rough accounts tLey are entitled 
to considerable weight as documenís of 
a very early date; and there is no.doubt 
a reference in them to the zeminda*'s 
Share being a quarter. I am, however, of 
Opinion that the weight to be given to 
these documents does not really.affect the 
validity of the Munsif's finding in these 


cases. "They only show that the zemin- 


dar’s Claim was calculated ata }th share 
in the years 1816 and 1817. We find, 
however, in Exhibit A (4) a return submitted 
by the then zemindar in 186r and signed 


by him a statement that tbe -kattutadi 


was :Rs. 400. It is manifestly net a 4jth 
Share.of the income which is stated to 
have been Rs. 1,517. The present Taluk 
Officer of the Kallikotta estate P.W. No. x 
has admitted in evidence trat the same 
amount of Rs. 400 bad been collect- 


ed as .katiubadi from the defendants for 


all the 16 years that he had been in ter- 
vice and that when an attempt was made 
in Fasli 1324 (1914) 10 introduce an 
'asamiwar irusal'"' or "individual .war’’ 
acccunt the defendants promptly object- 
ed and in spite of criminal and other 
coercive proceedings it las teen fornd 
impossible -to enforce it. We must, there- 
fore, take it, as the District Munsf kas 
found, that for 50 or.6o' years now the 
same lump sum of Rs, 400 a year bas 
been pala by the inamdars as a body as 
shatiubadi to the zemindar. Whatever, 


‘therefore, -might lave been tke zemin- 


day’s orginal .claim tle facts here are 
sufficient to justify the inference thit tlere 
is an implied contract between the zemin- 
dar andthe inamdars that the latter are 
to pay only € sum .of RS. 4co a Year 
jointly. ‘The zemindar is not entitled now 
togoback onsucb an arrangement. The 
fact that thovgh from time to:time holdings 
of heirless patksiwere resumed by the 
zemindar the total amount of .Ratty bade 


. was left in.fact at Rs. 400 and the . fact 


that the increase in the number .of 
inamdars on the other hand also ‘did. not 


„affect the amount payable strongly corro- 
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borate the inference. that the. liability 
of the -tamdars was- a joint one to 
pay a fixed sum. | 

In these Circumstanees, I do not think 
it :necessary tò call for a revised finding 
from: the District Munsif on the ground 
of his having given an inaccurate meaning 
to the expression “Kham Bhogatta”’ 
Which is the only ground urged- in sup- 
port of tbe claim for it. 

It was lastly utged that as the inam- 
dars were all jointly liable to pay 
Kattubadi at tie rate of Rs. 400 a 
year decrees should have been given 
against one or more of the defendants for 
a stim or sttins not exceeding Rs. 400 
on the whole. It was urged that it was 
open to the zemindar to claim the 
whole amount from any one of the. per- 
sons jointly liable leaving it to the 
latter to claim contribution from his 
co-obligers. Now stich a claim was not 
madein the lower Court, in this Court 
the Advocate-General asks that a deéree 
may be given against the defendant ih 
"Sinali Cause Suit No. 846 of 1978'for the 
amount claimed against him in that siit 
for the three /faslis. As that amount is 
less than Rs. 400 per jasli a decree 
will be sogiven. The decree in that 
suit will be modified by giving the 
plaintiff a dectee for the full aniótnt 
Rs. 190-14-9 including the land cess 
already decreed. In that case the parties 
will bear their costs. The other: Civil 
Revision Petitions are all dismissed with 
cost$ ii cases in whieh the respondents 
are represented. Vakil’sfee at Rs: 10 
each but not exceeding the regulation 
féein any single case. 

And this case having been posted to 
be spoken to and coming on for hear- 
ing again this 25th day of April 1923 the 
Court made the following 

ORDER.—The order as to costsis revised 


by giving a feé of Rs. 5 in each case 
irrespective of the régulation fee. 
V. N. V, Petitions dismissed. 
Z. E. 


LAHORE HIGH COURT. 
Frrst CIVIL APPEAL No. 1386 oF I919. 
December 2, 1922. 
Present -—Mr, Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

G. B. VERMAN & CO. THROUGH 
GANGA BISHEN, PROPRIETOR OF THE 
FIRM—PLAINTIFFS—APPELLANTS 
VETSUS 
Firm GOPAL DAS-RAM LAL, 
THROUGH GOPAL DAS-RAM LAL 
DEFENDANT—RESPONDENT. 

Vendor and purchaser-—Payment, time for 
ntaking—Mercantile usage, how to be established 
—Money deposited after agreement to sell, whether 
earnest money—Pleadings, point not raised ina 
Evidessce whether admissible, 

Unless a special contract to the contrary is 
definitely proved, it must be presumed that pay- 
ment for goods purchased is to be made when the 
goods are delivered. [p. 735, col.1.] 

To establish a mercantile usage the evidence 
must show that the usage is so well known and 
acquiesced in, thatit may be reasonably presumed 
to have been an ingredient tacitly imported by 


the- parties into theircontract. [p.736, col. r.] 


Juggomohun Ghose v. Manichchund, 7 M, I. A; 
263; 4 W. R. P. C. 8; x Suth, P. C. J. 357; 1 Sar; 
P.C. J. 68r; ro E. R. 308., followed. 

Money deposited by a buyer of goods with the 
seller in different instalments, “some days after 
the execution of the agreement of sale,is not 
carnest money which is liable to forfeiture on the 
agreement falling through owing to the default of 
the buyer. [p. 736, col. 2.] 

The parties to a suit ought not to be.allowed 
to.produce evidence on a point not raisedin their 
pleadings nor putin issue. [p.735,c01.2.] . 

First appeal froma decree cf the Senior 
Subordinate Judge, Amritsar, dated the 
r4th June r9r9. 

Messrs. Badri Das and Balwant Rai, 
for the Appellants. 


Mr. Bhagat Ram, for the Respondents. 
JUDGMENT,—This is a plaintiffs" ap- 


peal, and arises out of a. svit for damages 
for breach of a contract, brought by the 
plaintiffs’ firm, viz., Messrs. G. B. Verman 
& Co. of Amritsar, under the following 
circumstances. 


On the 30th March 1918, the defendants, 
who are a firm of merchants also belonging 
to Amritsar, entered into a contract with 
the plaintiffs’ firm by which they undertook 
to supply to the latter 2,600. Kashmir Jois 
manufectuted at Srinagar, Islamabad and 
Shoupur at the rate of Rs. 10-5-3 per loi 
within r5 or 20 days of the date of this 


agreement. The agreement was. reduced. 
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to writing, “and wasin the following terms: sees 
“We Gopal Das-Ram Lal, sellers, agree 
to supply. Messrs, G. B. Verman & Co., 
“the purchasers, with 2,500 lois having two 
sheets each at the rate of Rs. 10-5-3 (per 
loi), the goods to be delivered at.the mal 
kiana at Rawalpindi - within 15. or 20 
days from date. The bargain has been 
made.on Chet Badi 3, Sambat 1974. The 
goods shall be of the ilakas of Islemabad, 
Srinagar, and Shoupur, Tahsil Islamabad. ki 
The signatories to this agreement were 
the plaintiffs and the defendants and one 
Wadhawa Mal, a broker, through whom the 
business had probably een negotiated, 
It will be observed that the delivery of:the 
goods was to take place ¿i Rawalpindi, 
but there was no stipulation in. the agree- 
ment as to how and when the price of the 
goods purchased was to: be paid. It’ is 
adinitted that Rs. 1,500 were paid by the 
plaintiffsto the defendants i in three instal- 
ments after the execution of the agree- 
meut, bat there isa ed es to what the 
nature of this payment wa "Ihe platntihs 
contend that this' was’ pid towárds part 
payment of- the price of the goods while 
'the contention of the defendants is that 
it was a deposit i in the nature of an earnest 
which was liable to, be forfeited in case 
the plaintiffs failed to caiiv out ihe terms 
of their contract. It appears that the lois 
„were not delivered, and the plaintiffs in 
consequence brong ght this suit on the and 
‘July ‘L918, for damages which they assessed 
at Rs. 6,749-6-0 in the following detail :— 
Rs, a. p. 
(a) On account of refund of 
^ part payment of "the 
price of the goods with 
‘interest at 6 per tent: 
per annum | . 
(b On account of loss: of 
profit on 800 Srinagar ` < ; 
' lois... | 2,5327 8« 
7 On account ol loss of profit | 
over 906 Shoupur lots. . 
(d) On account of loss of. 
profit over goo dn ES l 
abad lots 1,054 II . 
On account of expenses - | 
incurred in going from 


E 
t- í 
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1,504 TI: 


.&nd back ‘in connection. ^ o> 
—with;/this.affair.; .. 


a 
Caa] 


the, contract by the plaintiffs. 


-'In the plaint it it WAS: akad by the plaints 
ifs that they were always ready and willing 
to take delivery of the goods, -and had 
been calling upon the defendants to. make 
delivery but that.it had been intentionally 
refused. owing to a rise in the. Bere - 


he. decadents: admitted the. cenis 
of the. agreement in question but: denied 
theirliability to pay any damagesinasmuch 
as, according to theircontention, the breach 
had been committed by the plaintifis, and 
the latter had deliberately refrained. from 
taking delivery, though repeatedly offered, 
owing toa fall in the prices. The liabi lity: 
to refund the sum of Rs.1,500-0-0. admitted: 
ly received by. the defendants was also 
denied, presumably on. the ground that it 
was 4 deposit i in the. nature of.a guarantee 
for the due perfórmance-of the contract, 
and had been forfeited, owing.to a def ault 
cf the -plaintiffs.. It was further pleaded 
that the: plaintiffs. had suffered: no, loss; 
and. that, consequently, no damages: could 
be claimed : 

The following i issties were framed by. the 
Tri ial Court” . 

(1) Whether the defende nts are to blaine 
forthe breach of contract and so the. plaint- 


'iffs are entitled tó the ref und. of the earnest 


money and damages? .. 

(2) IE so, to what damages i is tlie plaint- 
if entitled : 9 o oa 

- (3) - Whether the plaintif | is.enti Hed to 
any,and to what interest on the. deposit ? 

(4) Whether the plaintin is: entitled to 
claim the journey expenses to -Rawalpindi 
and back? i 


n Oa the first issue the lea med Seniót Sub- 


ordinate Judge, Mr. Thadullah, who decided 
the case found in favour of the defendants, 
and’ heid.that the breach had been committed 


by the plaintiffsand that they were either 
entitled, to-any damages nor to the refund 


of Rs. 1,500 which had been. tightly ,for- 
feited. owing:, to ‘the non-performance, of 
No ‘findings 
were given on-‘the-other issües, and; as..a 
result of the finding on the first i issue,. fhe 
plaintiffs’ suit was dismissed in its entirety; 

Against this decree and judgment a "first 
appeal has been preferred to this Court, and 
we have listened to lengthy 2 rguments by 
Mr. Badri Das who has addressed us onm. 
behalf of the plaintiffsappellants, The sole 
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who committed the breach, and on this 
in agreement: with the leh med, Senior 
Subordinate Judge that the plaintiffs upon 
whom the initial onus lay. have entirely 
failed to prove that the defendants were 
guilty of any default so as to render them 
liable for any: damages. On the contrary, 
we are decidedly of opinion that the breach 
was committed by the plaintiffs, and that 
it was owing to their defauit that the con- 
tract went off. The plaintiff when ex- 


' « amined in Court before the settlement of the 


issues, stated “I was to get the goods 
first at. Rawalpindi, and to pay the price 
later om at Amritsar, and that no date or 
period was fixed ior the payment at Amrit- 
sar," "This would clearly mean thet there 
was: air agreement between the parties 
that the delivery of the goods would pre- 
cede the payment of the -price, and that the 
payment of the pr'ce could be postponed 
to such subsequent date as it may suitthe 
plaintiffs’ convenience. The defendants, on 
the other hand, denied the existence of any 
such extraordin jary ‘a :greement end stated 
that the payment of the price was to he 
contemporaneous with the deli very of the 
goods at-Rawalpindi. In oür opinion the 
defendants’ - - Version is more reasonable 
and consistent with the general practice 
of the market thàn' that of the plaintiffs, 
and, unless a’special contiect to the contrary 
is‘ definitely proved, it must be presumed 
that the goods were to be paid for at de- 
livery’ and that the plaintiffs | in refusing to 
make stich payment were guilty of a default. 
It will: be observed that the written contract 
itself is entirely silent upon this point, 
and even if oral evidence to add to the 
terms of the document were admissible, 

which is doubtful, very strong and cogent 
evidence on the part of the 1 laintiffs would 
‘be required to prove that the pa rtiesintend- 
ed: to depart from the general practice, 

and to substitute therefor a special agree- 
ment of the kind set up by the plaintifls, 

The learned Counsel for the aprellants 
has not been able to point to any evidence 
.0n the record in support of this special 
agteement, and, in the absence of such 
evidence, wé must hold that the general rufe 
that payment. must be made on delivery 
had mót-beoci-depatted from in this cdse, 
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point for determination in this: appeal ‘is, 


‘which the 


and that the spécial agreement set up has* 
not been pro ved, 


-It has; howevér, been. ciad su by the 
learned Counsel for the. plaintifis-appel-' 
lants that though he has not been able to 
prove a special agreement, he has succeed-- 
ed in proving a special custom or a, trade! 
usage entitling a purchaser to claim: delivery 
on the due date, and to postpone payment’ 
of the price for a period of 31 days. In} 
our opinion this contention has no forcé, 
In the first place, it should be observed 
that no such custom or metcantile usare. 
was ever alleged by the appellants in the. 
plaint nor was it mentioned in tbe state- 
ment made to the Court before the settle- 
ment cf theissues. The defendants: wére 
neverasked as to what they had ‘to say: 
with regard tothe existencecrnon existence 
of such a usage, and no ‘specific issue 
was fixed by the Court upon this question. 
In these circumstances, we do nof think 
that the Court below was justified iw 
allowing parties to produce evidence on £ 
point which had not been raised' in’ thei? 
pleadings and which had not been put im 
issue. Secondly, we are of opinion that the 
evidence adduced in support of this conten- 
tion is not only wholly insufficierit But ‘of nc 
practical value to the plaintiffs. The only 
evidence in support of this usage to which 
our attention has been drawn by thé learn? 
ed Counsel for the appellants is conteined 
in the statements of Hans Raj, P. W. 
No.r, Gopal Das, P. W. No.2, Sewa Singh; 
P. W. No. 6, Gauri Mal, P. W. No. 7, Rari 
Sahai, D. Wi No. I, and "Naranjan Das; 
D. W. No. 2. The gist of the evidence of 
these witnesses is that it is at the option 
of the seller to give credit to the purchaser 
or not, and if the former is not inclined to 
give such a credit, the purchaser is bound 
to pay for. the goods purchased on taking 
delivery, and the only concession he ‘would 
then beentitled to would be to géta rebate 
of interest fora period of 31 days at the rate 
of 6 per cent. per annum from the 
dateofhistaking delivery. It is obvious 
that this evidence is wholly irrelevant 
and has no beating upon the usage 
plaintiffs now seek to ‘es- 
tablish, It has been pointed out by 
‘their’ Lordships of the Privy Council in 
the case of Juggomohün- Ghose v. Mantek- 
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chand. (1) that to establish a mercantile us- 
age the evidence must show that the usage 
is so well-known and acquiesced in, that 1t 
may be teasonably presumed to have been 


an ingredient tacitly imported by the. 


parties into their contract. We do not 
think that the evidence produced in this 
case satisfies this test, and we must accord- 
ingly hold that the plaintiffs have not 
succeeded in establishing the existence of 
a mercantile usage entitling a purchaser 
to obtain delivery of goods purchased on 
due date, and to postpone payment of their 
price for a period of 31 days. 

The next point urged by Counsel is that,as 
the defendants declined to give an inspec- 
tion of the goods purchased to the plaintiffs, 
the delivery offered was not a delivery 
in the eye of the law, and that consequently 
the breach was committed by the defendants. 
According to the contention of the learned 
Counsel a delivery in order to be a proper 
delivery must be of the articles specifically 
contracted for, and this, it is argued, is im- 
possible unless the goods are actually 
handed over before payment to the pur- 
chaser to inspect, and he is given a reason- 
able. opportunity of satisfying himself that 
the goods tendered answer the description 
under which they were sold. This conten- 
tion was never raised in the Court below 
norisitto befoundin the grounds of appeal 
to this Court, Nor do we find any indica- 
tion of this contention in the several notices 
that passed between the parties prior to the 
institution of the suit, and we cannot for 
a moment think that if inspection was-one 
of the necessary conditions of the contract 
or that if the goods offered wete not cf the 
description contracted for, the plaintiffs 
who are clever business people would have 
kept silent, and would not at once have 
said to the defendants in reply to their 
two notices that they (the defendants) 
were-not entitled to claim payment ag-inst 
delivery.as no inspection had been given 
or because the goods offered did not answer 
to the description under which they had 
been sold. the objection, in our opinion, 
is. clearly an afterthought, and we decline 
to entertain it at this stage simply because 
in. the statement of the defendant asa witness 
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there is.a vague allegation that goods were. 
not shown tothe plaintiffs, 

In our opipi# “he defendants were per- 
fectly withifk... | sights in refusing to give 
delivery ct the goods to th: plaintiffs unless 
they had been paid for, and we hold that 
they cannot be held liable for damages for 
the breach of a contract which fell through 
owing to the default of the plaintiffs them- 
Selves. 

Asto the sum of Rs.1,500-0-0, admittedly 
teceived by the defendants from the plaint- 
iffs, we ate unable to agree with the finding 
of the Court below that it partook of the 
natute of earnest-money, and that conse- 
quently it was liable to forfeiture by the 
plaintiffs’ default. As pointed in Ballabh- 
dis v. Pitkaji (2). “An earnest is some- 
thing paid or given at the time of the bargain 
to evidence the fact that the negotiation 
has ended in an actuel znd bi;ding contract, 
and as a pledge forits due performance 
by the depositor, to be forfeited in case of 
non-performance by his default," In the 
case before us the money was admittedly 
not paid at the time of the bargain but more. 
than four or five days after the execution - 
ot the agreement in three different instal- 
ments. Applying the test laid down in 
the authority cited above, itis clear that the 
money in question is not earnest-money, 
and the question of its forfeiture can, there- 
fore, very properly be dealt with on princi- 
plesof justice, equity and good conscience. 
The plaintifis, owing to their default, may 
not haveany claim for damages as found 
by us already but there doesnot appear 
to be any justice or equity in allowing 
defendants to retain the sum of Rs. 1,500 
in theirhands paid to them in part payment 
of the price of the goods which were ad: 
mittedly never delivered, and which beyond 
doubt owing to a riseinthe prices andin 
consequence. of the plaintiffs’ default they 
were able to sell at much better rates 
than they would otherwise have done. 

In our opinion, the. defendants have no 
claim to retain any pert of the money 
deposited with them and the decree of the 
learned Subordinate Judge iu this respect 
should be set aside, 

The result isthat we accept the. appeal 
and, in modification of the order of the 
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lower Court grant plaintiffs c 
Rs.1,500 but, having regard to the special 
circumstances of the case, we order that the 


patties shall bear their own. eósts through- 
ont, E Me. 
W.C A A ppéai. accepted. 


PRIVY: COUNCIL: 
APPEAL FROM THE CALCUTTA HIGH 
|. COURT. 
July, 24, 1919 
Present-—Viscount Cave, Lord 
. Phillimore, Sir, John Edge and Mr. 
Ameer Ali, 
GOPAL CHANDRA CHAUDHURI 
AND OTHERS —D EFE NDANTS—APPELLANTS 
' Versus 
, RAJANIKANTA GHOSH AND OTHERS. 
—PLAINTIFFS—RESPONDENTS. ` 

Record, printing of — Appellant's duty— Unneces- 
‘sary matter brinted— Costs, disallowance of. 

Itis the appellant's duty to print the record of 
the.case.and where.owing to his defaultin the exer- 
cise, of .a discriminating judgment much unneces- 
sary matter is wastefully printed, the Registrar 
of the High Court should disallow the actual 
‘costs of, printing of so. much of the record. 

Appeal from a judgment, and. decree 
of the, Cileutta, High Court, dated the 
2Xst- April: 1915, traversing a decree of 
the, Subordinate Judge, Jessore. 

Sir Erle Richards, K. C. and Mr.. Ken- 
worthy Brown; tor the Appellants. 

Mr. DeGruyiher, K. C., and Sir William 
Garth, for the Respondents. 
JUDGMENT. 

Lord-:Phillimore.—{The judg ment, after 
a full cOusideration of the evidence, 
stated their Lurdships' grounds for. dis- 

agreeing with tke fitding of the High 
Court, and concluded as follows :—] l 

Their Lordships cannot leeve-th/s cese 
withont mak.ng.an observat on of a nature 
which tnforttuately ths Board has had 
to make before, but seldon with such 
insistence as in the present case. The 
printed record contains 2,187 pages, ke- 
sides about Iov pages of supplementary 
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decree for. 


appendix; 368 of these pages are taken 
up in setting out the items of a measure- 
ment, ''ehilia'' of the property in the 
possession of the defeadants in 1852. 
Their Lordships appreciate the importance 
of. this document as supporting the posses- 
sio3 by the defendants at. that. date. of 
the property in dispute, but a few pages 
would have given ali the materials 
necessary, 

If the first nine pages giving a day's 
work with the details of the persons pre- 
seat, and showing various parcels of land: 
in Kalinagar, and one or two pages showing 
parcels in the other dispttted village of 
Ratinagar had, been printed, aud a few 
lines added stating that these were print- 
ed as specimen pages, eveiy object would 
have been obtained. It is unfortunate 
that practitioners in India will not 
undertake the very slight responsibility 
which stch action would lay upon .tkem, 
But if they will not, it ought to be the 
duty -of.some official in the High Court 
to see. that such wholly. unnecessary 
expense, as Las been inetrred in the 
present case, should not be allowed. 


It was the appellants’, duty to print 
the recotds.. It is due to their default 
in the.exercise. of a. discriminating judg: 
ment that so much unnecessary. metter 
was wastefully printed, and as a lesson 
to.their advisers and all other pract:tioners, 
their Lordships, propose that the, Registrar 
of the High:Court of-Beagal. should. d’s- 
allow the actual costs of printing the re- 
cords from page r,442—-1,664, both in- 
clusive, and from page 1,690—1,797, both 
inclüs:ve, and stich co.seqttential costs 
as he may think right in proportion, and 
that thecosts tobetaxed n England should 
also be reduced by stich amount as the 
Registrar of the Prvy Council may, con- 
sider is attributable to the insertion of. 
th s superfluous matter, 

Their Lordships wll, therefore, humbly 
advise His Majesty that ths appeal 
should be ellowed, that the decree of the 
H gh Court should be reversed, and the 
decree ‘of the Subordinate Judge dismiss- 
ing the suit with costs to be paid to the 
second defendants should be restored 
ond that the defendants should have their 
costs in the High Court, and their costs 


jik 
LUTHER SAHU Y. D OMAN RAM; 
léss : those disallowed ` as ‘aforesaid of then I 
pru to His Maj esty in Council. 


N E Appealallowed. 
S licita dts for Appellants :—Messrs. Pugh 


Sedes for Respondents :—Messrs, 
L. Wilson & Co. 
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' PATNA HIGH COURT, — : 
Civir, REVISION No: ‘150° OF 1922 ; 
E . "May 25, 1923 E 
, Prisenp ^u: Justice Machete. 
LUTHER: SAHU-—PETITIONER 
: Versüs >’ > oe 
DOMAN "RAM AND ANoTHER--OPPOSITE 
Parry? ' 

TA Small Cause. ‘Courts. Act (IX of 
1887), S. 257 Revision- Mistake of o Kana 
ings of. faci sufficient, 4o. dispose of case. 

“It is not for every. mistake of law that’ the High 

Court will interfere with a decree of a Small 
Cause Court on revision under section 25-of the 
Provincial Small Cause Courts Act. It must 
be shown that, the mistake complained of has 
affected the result. of the suit or has prejudicéd 
ine petitioner. 
e Where the findings of fact arrived at by a 
Small Cause Court are sufficient to support the 
decree made by it and are independent of themis- 
takes of law committed by it, the High Court 
will not Inxehiege with the decreé on revision. 


„Civil revision from an ‘order of the Small 
Cause Court Judge, Ranchi, dated the 
21st, January 109022. `. 

,Mt.. Ray Guru Saran Prasad, for the 

Petitioner. ee 
_ Mr, Ray B. B. “Saran, for the Opposite 
Party. . 

. JUDGMENT, —This is an application 
under section 25 of the Provincial Small 
‘Cause Courts. Act. The petitioner sued 
the. opposite: party No. x for Rs. “50 
upon a bond bearing date the rst. June 
A917. The opposite party No.2, who is 
the minor son ot opposite party No. was 
made defendant on his awn prayer on the 
allegation that the opposite party No. ris 
insane, and he then. contested the suit on 

that allegation, anda denial that the money 
Sad been borrowed. The Judge of the 
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' Small Cause Court held that the bond was 
‘not. genuine and'for consideration. He | 
found that the document was suspicious, 
being written in three different inks, and. 
that it was improbable that the plaintiff 
would lend money to a man of straw owning 
nothing but his house. He mentioned 
that the plaintiff had declined to take a 
special oath, and finally wrote: “The wit- 
nesses of the plaintiff cannot be believed.” 
He accordingly dismissed the suit. 

Itis contended on behalf of the petitioner 
that the decree is not in «ccordance with 
law, because the opposite party No. 2 
should not have been made a party, and 
because no petition tendering a.. special 
oath was filed and the plaintiff was, there- 
fore, unable to shaw cause. why he was 
unwilling. to accept the proposal that he 
should take a special dath.. 

Now, ‘even if there were mistakes of law 
in respect of these matters, it is not for 
every stich mistake that this Court will 
interfere under section 25. "The mistakes, 
itthereare such, are notshown to have 
at all affected the result or to have pre- 
judiced the petitioner. The chief findings 
of fact are independent of these matters 
and are sufficient basis tor negativing the 
claim—the document, it has been found, is 
prima facie suspicious—it is incredible’ that 
anyone wouldlend monéy to the. opposite 
party No.rand, as the ‘petitioner’s witb- 
nessescannOt.be believed, the oral testimony 
does notadvance his case. These are find- 
ings. of fact upon which (apart from any 
other considere tions) the plaintiff was bound 
to fail, and with such ‘findings in a small 
cause this Court would be teluctant.to 
interfere even on stronger grounds than 
are here advanced. 

Accordingly, the Rule is discharged and 
„the. application dismissed with costs to 
the contesting opposite party, ` 

As the suit and application have: failed 
on: the merits, it is not necessary to enter 
into the question whether OPPONE patty 
JNo.risaiunatic. 


Z. K.: 
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First Civi, APPEAL NO. 7 OF 1922. 
August I3, 1923. 
Preseni:—Mx, Kennedy. J. and 
Mr. Raymond, A.J. C 
AIMAI— APPELLANT 
Ver Su S 
AWABAIDHANJISHAW JAMSETTI 
AND OTHERS—RESPONDENTS, 
Karachi Port Trust Act (V I of 1886) — Provi- 
dent Fund Rules, v. 14-—Provident Fund 
Act (IX of 1897), as amended by Act (VI of 
1903) — Nomination as “receiver”, whether passes 
fund absolutely io nominee. 


The nomination of a person as "receiver'" under 
r.rí40Ítherules framed by the Karachi Port Trust 
under the Provident Fund Act of 1897, as amended 
by that of 1903, does not operate as a Will or as 
a gift or a trust in favour of the nominee, and, 
therefore, on the subscriber’s death, the fund 
does not pass absolutely to the nominee, but 
forms part of the estate, (p. 740, cols. 1 & 2). 


Appeal from the jian and decree 
of Mr. Madgavkar, A. T. C.- 


tor the Appel- 


Mr. T. G. Elphinston, 
Jant. 
Mr. Nadirshah,for Respondent NO. I. 


Mr. Tolasing Khushalsng, for Respond- 
ents Nos.2 to 5. 


JUDGMENT. — This is an appeal m 
the judgment and decree of Madgavkar, 
A. J.C. finding that a certain sum of 
money paid by the Port Trust to one 
Aimai was held by her on behalf of 
the persons entitled to the estate of her 
deceased father. One Dhanjishaw Master, 
a Parsi, was originally a temporary 
employee of the. Karachi Port Trust. He 
joined in 1896, but was confirmed in 1903 
and allowed to join the . Provident Fund 
‘kept up for the benefit of. their employees 
by that body with retrospective. effect. 
The Port Trust has, underthe Statute No.6, 


of 1886, power to frame tules as to & Provi- ; 


.dent Bund and has done. so. A copy 
A the rules duly passed and sanctioned 

s fled in the case. To these rules the 
e .of . the. Provident Fund 
Act of 1897, as amended by the 


Act of 1903, apply. . At this time- Master . 


,was a widower with. one daughter Aimai. 
The rules require that a subscriber to the 
.Provident Fund should:nominate some-per- 
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son to whom the amount at his credit in 
the fund should be paid after his death, 
should he die before drawing out the whole 
of theamount athiscredit. Master, there- 
fore, nominated Aimai. 


Afterwards, he married and his second 
wife and sevetal children survived him. 
He died intestste (though possessed of con- 
siderable other property) in 1919. The 
second wife is the plaintiff in this action. 

The widow took out Letters of Administra- 
tion to the estate. The Provident bund, 
-however, as it was bound to do under the 
rules, paid out the amount at the credit 
of Master in thefund to the nominee Aimai, 
The widow end administratrix Awatai 
‘claimed that this sum of over Rs.19,000 
belonged to the estate of the deceased, 
and that she was entitled to recover it 
from  Aimai as being administratrix. A 
friendly suit, which has, however, been 
hotly contested, has been filed and the 
point is now for decision’, 


The case seems really uncovered by 
authority end must, I think, be decided 
on general principles. 

This sum of Rs. 19,000 odd may be coa- 
sidered in two possible categories. First, 
it may not be the property of Master at 
all. Inthet ceseit was never pari of bis 
estate, and his administrator or executor 
has nothing to do with it. 

On the other hand,it may have for med 
part of his estate and i in that case the 
question is two-fold. Did he, inany way, 
divest himself of it during his life-time 
or by an instrument to come into effect 
after his death? And, secondly; is there a ay 


provision of the law wh ch prescribes a 


special method of devolution or distribu- 
tion inthecaseof Provident Fund amounts? 
It is axiomatic that no person or body 
can, at their will, introduce any peculiax 
rule of inheritance or distribution, 

To take the second point first, that is, 
let us assume that the amount at the cre- 
dit of Master in the fund, or at any rete 


-the right torecover that amount from the 


fund, formed part of the estate of Master 
during his lifetime. Has he done anything 
to divest himself ofhis right thereto? 
All he did was to direct that 11 case of his 


-death the sum should be paid to Aimai, 
- This-is in itself- a mere mandate the valid- 
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ity of which expires withthe death oi the 
mandator, It is true the validity is ex- 
tended by Statute beyond such death 
but such. statutory extension does not 
by itself produce any change in the 
nature of the maadate. The question, 
as to whetthe recipient is to do with the 
funi when she has obtaiaed it is: still for 
decision. The nomination paper is, not a 
Will, In nó case could a. Parsi execute a 
Willin that form, But even in the case 
‘of those persons who can make a valid 
informal Will the nomination paper could 
not be coasidered as a Will.and. nothing 
more, i: it, were so considered the whole 
‘object of the nomination would be! rusirat- 
ed. ` The object of the nomination 
system is to designatesome pers onto whom 
the Provident Fund may pay over the 
amouat dite to the stubscr.ber, and obtain 
a valid quittance, If the nominee were 
merely the legatee under the nomination 
paper considered 2s a Will then inso much 
ag a Willcan berevoked by a later Will even 
-if not communicated tothe fund or by 
someformer instrument of revocation or in 
some cases by marriage of the testator 
the ‘fund could never be certain whether 
the person nominated was the person em 
entitled to receive payment, that is, if the 
‘nominee is tobe regarded as. legatee only. 
True it is that the fund is made sale 
in respect of the payment made 
#0 the niminee, but É am not now 
considering that, I am merely ascertaining 
what thè, legal effect on Master's rights 
to this itind was by His executing, this 
nomination, paper, and it 1s certan that 
the nomination paper cannot operate asa 


* 


_ Noris ita gilt. Quite apart fromamny 
question of informality iathe document, 
thereis rheconsideratioa . that the property 
was in futuro and, that Master had still 
the right to draw out the fund and deal 
‘with it at his pleasure, after drawing it 
out. He conid alsoat pleasure have cá n- 
called the n mination. of Aimai and sub- 
.stituted.some other nominee. There. have 
no doubt been. cases where, comewhat 
informal “gifts have been recoga ‘sed... A- 
dying. man, for instance, gives a friend a 
‘pearer, cheque for a certainamotint, with- 
‘out consideration, dhe onor.dies shortly 
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before the cheque is presented. There is 
a sufficient, balance at the bank to meet 
the cheque. lt has been held that this 
ig,a valid gift. But the present is like 
the case wherea manshould,give à bearer 
cheque signed in blank to a friend 
fifteen years before his death and the friend 
after. the death, should fill up the blaak 
with an appropriate amount, "This I 
think no one would maintain tobea valid 
gift of theamount so entered in the cheque., 
I think, therefore, that. Master ‘cannot be 
held. to have ma de a gift’ of this fund, 


Nor is ita trust. Quite apart from any 
question of the validity of the iustiu- 
ment tocreate a trust, there isthe con- 
side:afion that, as seid before, Master wes 
at perfect . libeity to withdraw the whole 
amouut, if heretired or to nominate a new 
nominee. Neither the trust fund nor the 
beneficiary was, therefore, clearly indicat- 
ed, But these are essentials of a trus. 
I think then that, as far as the ordinary. 
law goes, this fund or the right to recover 
it (for itisreally a debt due by the, Jung 
to Master) ‘was part (of his estate, It 
is true that there were many limitations to 
‘his interest and that his:cla:m was lialle 
to be deteated, but none of these. cos: 
tingencies occurred and theiuad was proper- 
ly, payable to him or to his representatii es 
aft the ‘ime of his. death. It would. seem 
then | that his administratrix is ent,tled 
to this ftad. 

But itisurged that the. effect of the 
Statutes to defeat the provisions of the 
ordinary law and to set up a new law ol in- 
heritance in respect of. these Provident 
Funds. It is said that any fund due to the 
subscriber and standing at his credit at 
the; time of his death passes absolutely 
tothe. nominee, I am not.concerne with 
the intentions of the, Provident Fund, 
unless they are. clearly expressed. 
lathat caseit would be necessary to see 
whether such on. intention could, under 
the. Statute, be giveo eflect.to, Perh: ps, 
the framers of these,rules did intend'thet 
the nominee, should take that absolate 
eState. But, there is no direct enactment 
to that effect. I am not inch aftiected 
. by: the use of the word "'rece.ver'"in r. i4. 
Receiver is notan appiopriate- word if 
thedrattsma n was.dealing. with aaintestete 
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estate, It is, I should say, merely lax 
"English “for 'recipént. :iNor “do “I -thiak 
that the fact (if it-be 'a Tact)’ that only 
‘one dominee is generally álfowéd ` is Very 
“si mificant, |I have sno :dóubt thet ` the 


fund: would, for: 'propet reasóns, :állówia sttb- . 


"setiber to. “ame “two or: ‘mote:persons ‘as . 
"long 'as the prima ty Objest “ofthe tiles 
was not défeated. trom a peiüsal “Of the 
tales I come ..to the-conclusion. that; the 
' fund had two:objects in view. First, that 
it ‘might “be spared litigation, and" that 
there, should «always ‘be some person who 
was authorized to receive the fund, and give : 
. a; Valid. quittance; and, 'secoridly that the 
near relations: ofthe; subsetiber. should 
not in caseof his sudden death heleft wholly 
unprovided .-for::and ircompelled to take 
out Letters of Administration. 'Itüs-to ful- : 
fil this last intention I think that the pro- 
visions, .on.which so mitch. stress has Dor 
laid: by: “Aim ai, was nade, náthely, that-if a 
minor is ‘hominated some-adult-must also 
be nominated to:draw the amount: for the 
minor, 

A. Subscriber has, Ifor instance, an infant 
“da wghiter, ' His söle estate is-liis! “balane 
in “the “Provident Fund. He “normitates 
Ris infant, daughter. But she cannot : get 

‘the mniounsy, “because, ‘she Carnot "give. a 
' válid:iecéipt and niüst apply. “to thé-Court 
to “have a gudrdián .appoititéd. “In "the 
meantime “she ür her sn tiri "Eüardian 
“may ‘Starve, "So the^f uid wisely provides 
that some adidt süöüld “also. be *nominàt- 
' éd. 

In'most cases, the: 'noihiee "would'be' the 
"next-ofikin, “but “the title’ does ‘nöt show 
‘that the f tamets ofthe "rüfés AWishéd' Hales 
"feat “the’dlaimis’ of “the next: ‘of ‘Rin df 
YXhe^nominee. ` It 'merely | tecognises the 
-obvVigüs fact that ahan wbüld be wety 
“Wilikely ^ to. nbriiate ` ^a “minor Sttiless 
fn: minnr'was “a” "person. cléazy 'éntitléd 

t; support“from“the “êsthte bf ‘the sub- 
Uber. u 

*r docnot thiüfk"müch ean “be “deduced 
T ron the "Hugfis shi ‘eases . pha ‘eitdumstances 
“ata “dittirely? different in England. : “Sttb- 
scorthers-of eendly: iSocietiés -ärid thé like 
a mostly~ poormen! who: diéléa ving: little 

sept: tha‘tind 4 in their'socie ties! dnd: the 
obi ject ‘Of dori ng- ‘such 'sociéties-i8 to wto vide 
ther with - maintenance: ‘diting "ti&employ- 
mérit band sickaess; to ‘pro. we fos "thee 


1 
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z m Ry ” a 


by ‘the "Trüst- to the: ‘nominee, 


-funerals,'dnd to give ‘their widows time 
to “Took round.” -Tf the person, to whom 
the fund ismade payable, iperforms these 
abjects no one is likely “to trouble him- 
self whether the payee was the person 
‘legally entitled to the adrminstration. 
‘dn India; the sums: due to subscribers appear 
to-be very large ‘andin many cases would 
constitute quite a handsome dortune, 
“And Tean see no reason why the nominee 

“should be allowed to ‘take!.the whole fund. 

Take the caseof a‘Hindwuwho is a mémber 
of -a-joint family. He has several child- 
i ten’ who ate all minors, no.wife anda jeint 
brother. Naturally, -he "would nominste 
'the;brotber . : He-cannotappointa guardian 
of the children. Ifthecoritention of Aimai 
is corfect thén the brother.as nominee 
takes *the.whole estate as. self-acquisition 
and the subscriber's. éhildren are, str ctly 
speaking, entitled to, nothing. I: should 
ji hesitate, - unless the words .of the Statute 

"And of the-rules framed thereunder - were 
ceXplicit, ito suppose that the perpetration 


:Df:such unnatural injustice was.rendered  . 


‘obligatory :;ón,a subscr ber to a ‘Pro- 
JVvident Fund. -Nor ¢an I conceive why 
the :Providént Fünd should wish ‘to intro- 
‘duce .:so:strange a làw of inheritance. 
Ido not find in the Statutes anything which 
"renders it. obligetory for-me to take this 
view. The object of seclion 4, as.amended 
by Act TV of- "1903, is to render the fund 
incapable of áttachment in the hands of 
the nominee for debts due by the sub- 
scriber. It is true that the Legis- 
lature uses the word ''vest" but that word 
does not necessarily connote title. A 
person, in whom the property of ancther 
vests, has the same rights of dominion 
over the property as the owner would 
have hád, ho more. and io less. But no 
one hasthe Tight to:deaPwith'his property 
so as to defeat thelegal claims of others. 
' Therefore; on the. whole,’ I-think that if 
this fund, or “the right -to recover 
it, wás ever fart of. the estate of the de- 
ceased it still isand that the person entitled 


to it"is"the -administtatrix, that is, the 
‘plaintiff, 
“It is next “for consideration whether 


“this fund or the right to it ever was the 
“property of the deceased. It ‘is argued that 
‘it is merely a bonus ot benevolence granted 
"The "Port 


, 
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, 
m Fou LE d . 


» 


1 


x ~“ 


'you name a certain gratuity, 
. Case, l take 
" not be part of 
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Trust might say to the subscriber, “if you 
serve me well for a certain number of 
years I will pay to you, or to any one 
” In that 
gretuity would 
the estate of the 
deceased and edministrator would 
have no claim toit. But in the cognate 
case of insurance it has been held thet 
the mere fact that a policy is taken.out 
in the name of e third person dces rot by 


it : the 


_ itself entitle that third person to receive : 


the sum assured for his own benefit but 


that there must also bea trust or an assign- - 


ment or the Statute as to married woman's 
property must operate, 

And the words of the Statute as to provi- 
dent must overate clearly to contemplate 
the fund as being the property of the sub- 
scriber, otherwise there would be no neces- 


. sity to protect it from attachment. The 


subscriber's right is, as I say, limited by 
rules, and is liable to be defeated,, Lut its 


.exposure to these contingencies which (as 


- Ihave said) did not arise in the present 


3 


case does not render it any thé less the 
property of the subscriber, 


. fore, that the finding of the learned Addi- 


tional Judicial Commissioner is correct 


: and I would dismiss this appeal with costs 


(one set). 


“S.D. | Appeal dismissed. 


LAHORE HIGH COURT. .- 


SECOND Civir APPEAL No. 1369 OF I9gI9. 


`- June 9, 1923. 

Present -—Mr. Justice Broadway and 
Mr. Justice Zafer Ali, 
DAULAT RAM-——APPELLANT: 

. VeY Sus y 


NANAK | CHAND—RESPONDEN'T., 
Limitation Act (IX of 1908), Sch. I, Arts. 


. 142, 144— Adverse possession—Partition — Posses- 


ston subsequent to partition by co-sharer of property 
allotted to another co-sharer, 
Upon a partition of joint property in 188r 


' certain houses which were in the possession of the 
. defendant, were allotted to the share of the plaintiff, 


“but the defendant continued to retain possession 


until 1897 when he became a sadhu, In 1909; 


INDIAN CASES, . 


I think, there- : 


.. [1923 


the plaintiff instituted the present suit to recover 
possession ‘of these houses: ` 

Held, that the suit must fail, as the defendant's 
possession of the property after the partition was 
adverse to the plaintiff to whomit had been allotted ` 
and had by efflux of time become the prope 
erty of the defendant, and that the subsequent 
abandonment of-the property by the defendant 
did not revive the title of the plaintiff, 


Second appeal from tke District Judge, 
Amritsar, dated the 24th March, 1010. 
Mr. Sardha Ram. for the Appellants 
Pandit Shee Narain, R. Bi, for the 
Respondent. 
JUDGMENT.— The following pedigree- 
table will afford assistance :— < ; 


M usammat—Thakur Das—Musammat 


e 7 | Raj Devi 
Dasu. | 2 
Ruldu Bam Gobind Ram, 
(defendant.) 
Kishena.: Jai bat 
a Na aaa 
ae É AM 
-Daulat Ram,. Munshi Ram. Uttam Chand. 
(plaintiff) (plaintiff) 


Thakar Das is said to have been the 
owner of certain property aad his sons 
and descendants were in possession of 
different parts of that property. In 1875 


. Gobind Ram was in possession of certain 
_ houses, etc. Admittedly, all the property 


was then joint. In 1881, a partition was 
| effected under which the property referred 
.to above was allotted to Daulat Ram end - 
.his two brothers, Gobind Ram, howeve:, 
-eontintted to retain possession of the same 
and it appears that he did not take posses- 
-sion of that portion of the joint property 
. which had been allotted to him, Gobind 
Rain’s possession continued until about 
, 1897 when it is said that he becaméa sadhu 
and left the said houses, leaving them, 
however, locked. In 31898 one Tülsi Ram 
- obtained an ex farte decree against the said 


. Gobind Ram and in execution of the said 


, decree brought this property to sale and, 
. With the permission of the Court, bought 
it at the auction, the sale being confirmed 
in his favour on the 21st of May .19co, 
considerable delay occurred in Tulsi Ram's 
-getting possession. and it. was not until 
I8th June 1903 when, accordizg to the 
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execution file, Tulsi Ram was actually 
given possession, the locks of the houses 
left by Gobind Ram being broken. Ia 
1909, Talsi Ram sold some of the property 
to Nanak Chand, and after some criminel 
aid civil litigation between Nanak Chand 
and Daulat Ram and his brothers, the latter 
brought a suit for possession of the said 
property. The. Trial Court granted the 
plaintifis a decree. The defendant Nanak 
Chand thereupon preferred an appeaito the 
learned District Judge who came to the 
conchtsion that the suit was barred by 
limitation, the plaintifs having failed to 
prove that they had been in. possession 
of the property in suit within 12 years 
prior to the institution of their plaint. 
Against this decision the 


on their behalf we have heard Mr, Sardha 
Ram, Mr, Sheo Narain appeared for the 
respondent, 

After giving due consideration to the 
arguments of the learned Vakilfor theap- 
pellants, weare of cpinion that this appeal 
must fail, It has been, found as a fact 
that the pleintifis were the real owners 
oftheproperty insuitandalsothat Gobind 
Ram hadbeenin possession of this property 
in 1875 and contintted to retain possession 
thereof. subsequent to the partition which 
took place in 1881, Gobind Ram's posses- 
sion of the said property atter the partition 
must be regarded as adverse to the pleint- 
iis to whom this property hedbeenallotted, 
vide Rustomji's Law of Limitation, HI 
Edition, page 650, and the cases cited 
therein, "Thisadverse possession ot Gobind 
Ram clearly continued for a period exceed- 
ing 12 years and the property has thus, 
owing to theefflux of time, become his, His 
subsegtient abandonment thereoi would 
not revive the tiile of the pleintifis, ant it 
has beea held by the lea rnad District Jude 
that the plaintiffs have failed to show that 
they were ii possessioa of the said property 
withia the period of 12 years prior .o their 
suit.” Ia our opinion, Article 142 of the 
Lim.tation Act is applicable and we, there- 
fore, dismiss this appeal with costs. 

wW, C.A, Appeal dismissed, 
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plaintifs have: 
come up to this Court in second appeal and: 


‘ance with (the directions) I write below. ” 
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BOMBAY HIGH COURT. 
TESTAMENTARY AND INSALVENCY JURISDIC- 
TION, 

WiLL No. 116 OF 1919. 

January 19, 1929, 

Present — Mr. Justice Martea. 
In re RUSTOMJI FRAMJI LENTIN— 

PETITIONFRS, 

Construction of dockment-—Will—Inconsist~ 
ani clauses—Two gifts each sufficient io include 
residuary estate— Preference—Parst Will —Residury 
legatee —-Successton Act (X of 1865), ss. 196, 197. 

The executors of an executor are not in India 
the legal representatives ipso facto of the original 
testator. [p. 744, col. 2.] 

| DeSouza v. | Secretary 
L. R. 423, followed. 

' Wills are particularly documents where it is 
essential to read the whole document otherwise 
mistakes are sure to occur in ascertaining a testa- 
tor's intentions. [p. 744, col 2.] 

Where there are two entirely inconsistent.clauses 
in a document and the documentis a Will, and not 
a deed, the last clause must pre vail.[p. 746, col. 2.} 

If there are two gifts in the same instrument 
each sufficient to include the residuary estate, 
in case where lapsed shares of the first gift would 
Teave something for the second gift to operate 
upon, the first of the two gifts is preferred. [p. 
746, vol, 2.) 

Halsbury's Laws of England, Vol. XXVIII, 
para. 1292, referred to. 

A Parsi testator died leaving a widow and a 
large number of children and property worth. 
about Rs. 30,000. The testator, after appointing 
the wife executrix and “ entrusting '' substantially 
all the property to her, proceeded, “and out of the 
same my wife shall give to all (7.¢.,) to all my sons 
and to all (my daughters their shares) in accord- 
Then 
the sons and daughters were named and each 
of them given a legacy of Rs. ror. Then the 
testator directed that after the death of his wife, 
the outlays for funeral and other ceremonies were 
to be made for the first twelve months ont of 
the bequeathed property, ‘‘and afterthe expiry 
of those twelve months, as to whatever (property) 
(the wife) may have left (behind her) as residue, 
‘out of the same all (my) above-mentioned sons 
and daughters shall divide and receive in equa! 
shares.’ After this the testator declared that 
the wife was to be the owner of the properties and 
that he ''entrusted " the same to her. But then 
he proceeded to direct her to take the opinions 
of the sons and daughters and to “act according 


of State, x2 B, 


.to (the views of) that side where there may be 


a larger number of votes." Then the testator 
went on: “ When twelve months shall have 
elapsed after- (the wife's) death and when all the 
persons interested may receive their (respective) 
Shares of portions out of the remaining property 
and moneys which there may be, there shall bc 
deducted from their accounts (shares) whatever 
moneys (the wife) may have expended on account 
of Tiraths (occasions) relating to those people 
and (t.e) whatever (sums) (she) may haveexpended 
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as (may appear)‘from memdrandums of- account in 
their names; and:the'balance" which may befound . 
due (to them) shall be paid (to rene ” Then 
there was a provision about the debts of the testa- 
tor and finally:the will stated: “After payment 
of all the above '(méntioned) sims and legacies 

-shall have been made, asto whatever (property) 
may remain over, all” that belongs: to my «wife 
and (Iheréby) give (thesáme) tohex." "The widow 
obtained a Probate'of-the Will and then some ir 
after’ died herself eaviig’a Will when a pétition 
was made ‘by: two‘sons of the! deceased téstidtor, 
whose'issue'hàd: all'survivéd" ot left children, ‘‘for 
administration de Donis noh with ‘the Will ‘annexed 
of “his estate, 'Phéir corntérntion "was" that “the 
widow was not a residüary'légatee under their 
decl Will and had no power to :make-a Will 
herself: 1 

Held, (x) that considering the Will'as: a^ whole, 

the intention of thé'testátor was that o1 his' wife's 
déath the'próperby, or at any rate the’ property 
she’ had not disposed ofin Ber lifetime by any 
act inley vivos, was to ‘fo substantially “to Nis 
children; [pi 746; 001; 2.] — 

"(g) that in'the evérits^which had happened in 
the cáse,'viz.,"àll the: children surviving the testa- 
tor of leaving issue’ who $urvived them, they took 
vésted'intérests and:Would bé the patties to take 
under the'festator’s"Will onthe dedth of thé widow; 
[p..746; tol: 2.] mM ERE . 

(3) that the'fdst Cláusé/id the Will'ivas put $n 


to guard against contingencies such'as Japsed 
sha 


< 


s-of-residue under the preceding gifts "'and 


that there was nothing which on the death of the 

wife ‘could operate ‘under’ that clause; '[p. 746, 
i. 

"M ikat therefore, the “Letters of Administration 

de'bonis “tion with “the 'testator's Will'annéxed 

should issue to the petitioners, '[p.747, col; 1.] 

“Nir. “Kanya, ‘for’ the ‘Petitioners. 

"JUDGMENT.—Tlis is a petition by two 
sons of the deceased testator for adminis- 
tration! de bonis nowwith the W.1l annexed 
of his “estate, The testator died on the 
toth August 1899 having left a Will, dated 
. the 24th March’ 1887, of which his--widow 
MüneRbai"was the! executrix. Ste sübre- 
qüehtly ‘obtained’ Pfobate and died’ her- 
self onm the 16th April 1915, leaving also 
a Will. - Since.then, viz.,^on the íst of De- 
cember 1918, a family atrangement between 
dll living parties"or their réspresentativ es 
bas been arrived at for-dealiag with both 
estates, “In accordance with that arrange- 
ment the present petitioners have present- 
ed the"present petition. Thè parties ore 
all: Parsis. ; 

"Phe ‘Testamentary Registrar : has felt 
same difficulty in the matter becdiüse ‘he 
Suggests that the widow Manékbai was the 
residuary legatee -under the testztor's 
Will, andthat; consequently; under sectioas 
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196 and 197'of the Tad'an Successién “Act 
her representátive*Would be ent''léd to the, 
grant -of Letters ‘of Adm nistration. He 
thought, therefore, that beforê such a grant 
could be made, the téesprésentatives of 
Muinekbai must establish their legal position 
by tdkiag out’ Probate of Her Will, end 
incidentally paying duty on the property 
as forniing part of -her estate, “Be, “thete- 
fore, ‘declined: to ' grant administration to: 
the téstator's‘éstate ‘until’ the “Will of 
Ménekbai-was pfóved.  : MP : 

I am told that the testato1’s estate. has 
in fact'been wholly administered with the: 
exception “of ‘a partictilar láfided/ property . 
at-Nàegam -near Mahim, I may dlso st? te 
that although Manekbai*has left “executors 
it “would:appedr that -undér the practice. 
in India ‘her -exééutors‘are not cónsiüered 
to be’ tpso-fzcto-the exectitors of the testator. 
If this case occurred ‘in England, the' matter 
would be quile simple, because the exectítors: 
of an executor are the legal personal re- 
presentatives fso facio of the "original 
testator. But it "has been decided ‘in De 
Souza: v. Secretary of Siate (1) that that 
is not the-correct view in India, and I am 
informed by the Testamentary “Registrar 
that: that case has been followed in this 
High Court, I do not express any opinion 
òn- that atthority, but for the purposes 
of the present case I will assume that it 
is cortect, 

In my opinion, the main point in the 
present case is whether the widow Mz nekbai 
was theresiduary legateev nder her husband's 
Will. If one clause of the Will, viz., clatse 
12, is takea by itself o nd !herest'of the Will 
is disregaraed, no doubt ManeKbai would 
be the residuary legatee. Rut Wills are 
particularly: decutreats where it is:essentiel 
to read the whole document, I wish to 
emphasize this with all the power that 1am 
capable of, Eecause otherwise mistakes 
are sure to occur in ascertaining a testator's 
intentions. Section 69 of the Indien Suc- 
cession Act shows that there is no differerce 
between the correct Indian and English 
practice in this respect. 

In the present case, it seems to me that if 
the whole Will-isrzea d thi ough, it is imposzi- 
bletoholdthatthe widow was the residuary 
legatee in the events which have happened, 


(1) 12 B. L. R. 423. 
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üriless." One Ciütts out Sevéral ‘earlier ‘cliuses, 
in the Wi ll. But todo th's would, in my 
opinion, ent’ rely ‘defeat the true intent on 
of the testator. "Béfote turnihg io The 
Wi Il itself, I should state that his family 
at the date of hs Will eee of ‘Sx sons 


*4 at ba 


ber anut” what dg e aa gll 
his .property- to His wife. Then “he goes 
on “and out-of the same my wife Bai 
Manekbai shall give to all (4.e,,) to all 
my sons and to-all (my) daughters (their 
shares) in accordance with-(the directions) 
I write” “below. " ^I attach importance to 
this - - word ''entrust." -The testator. has 
used it not only in: ‘that clause but in sub- 
sequent clauses of the Willas well. 

Then, in claitse-4” he names: ‘his sons and 
daughtérs, and in effect.gives each oi them 
a legacy of Rs. ror. - These trifling sums 
cannot possibly bethe“ shares or.port: ons” 
of the sons and daughters. which the testator 
refers to ia several places in the W: 11.- Ac- 
cording tothe r9o4-petition, he d ed worth 
some Rs. 28 ,783, and: the. present value 
of the dnddministered . -property js stated 
to be Rs. .38,000. 

“When in clause.5 he. directs that after 
the death of his wife, the outlays for funeral 
and‘ other ceremonies shall be made for the 
‘first twelve months out of-the above prop- 
„erty. Then -he -goes -on: 

*. nd after the expiry of those twelve 
months, as to : whatever: (property) - - Bai 
‘Manekbai may have left (behind-her).as. 
residue, out of the sameall (my) above-men- 
tioned sons. and: daughters shall-divide and 
receive in'equal shares; or-if they -(ce:) 
live together in pea cethen they shall divide 
.andreceivein equalshares out -of theabove- 
‘mentioned properties the income. (of those 
:properties).” 

Stopp-ng there thet clause tomy m nd-s 
entirely inconsistent with the ‘dea that the 
widow took these propert'es absolutely. 

“Then, intcliase-6 there ig}a:d'rect’ on Yor 
Kett rg asl de'a^etm" of ZRs.-2;060 fofi cértán 
ceremonies, 


IKDtÀN CÀ$Hs; 


5 

"fen, 'inefausé Phe: gives certain directii ots 
as to what hs-wie sto- do. "He'seys she 
is to be the owner of these piopetties ind 
he "entrists" the/satne to'her, - "But thea 
he proceéds to direct her totzkethe opinion 
of the sons-2nd deüghters, arid the clzuse 
winds ‘up ‘ she shell ect 2ccord: ng to (the 
views oi) that side where there'may be a 
larger number of votes. " If she is really 
än absolifte: owner, this :direction would 
be void, because-an absolttte- owner ‘cannot 
be directed 'to deal with ‘property in accord- 
ance with the v'ews- ol other ‘persons. 

Then, ^ ‘n-clastuse'8 there 's a direction 
about paying éxpénses'of the house oitt-of 
théincome'of the ‘properties, 

“Glatse' 9 is importaht. That ‘provides 
for certain expenses’ of the süns and’ déugh- 
térs being dédtücted from théir respective 
Shares^or portions, atid thén the testator 
goes. òn: 

"When twelve months shallhayé elapsed 
after" Bai Ménekbai’s'death and’ when all 
the persons ( riterested) may receive théir 
(respective) shares'or portions "ott of the 
rema:ning property” and “Moneys which 
thete may' be, there shell be "deducted 
from their: accodnts( ; ?sh&res) ‘whatever 
(moneys) ‘Bai Menekbai may have expended 
on account of the "Traths (occas ons) 
relating to those‘people and (2,6.,) whatever 
(stins) (she) may have expended as (may 
appear) from memos. of accoutit/n théir 
námes;' and the balence which = may' be 
found: ‘due (to them) shall be “paid ‘(to 
them)." 

How is that' provision to be 'recéaciled 
with an absolute gift to the widow? It 
is far more consistént with an ordinary 
gift to a widow for life with remainder 
to the sons and. datighters, It is in‘ effect 
a^ provis'on for brng hg ádvances into 
hotch-pot on the final divis'on of the estate 
between the sons’ and ddiighteis, 


. Then, clause ro emphasises thé authority 
of the widow, but it would -seem ‘to apply 
mainly to:ncome and I-do not th nk it was 
intended to -obliterate the . previous 
clauses, 

Then, clause tr-deals with the debts ofthe 
testator, «nd clettse 12 provides: 

" After payment of all the above (men- 
tioned) sums and legacies shell: have been 
made as to whatever-(property) there may 
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remain over, all that belongs to my wife 
Bai Manekbat and (I mere give (the 
same; to her." 

It.is unnecessary to cite authorities to 
show that one has, if possible, to make a 
document consistent as a whole, sections 
69 and 72 of the Indian Succession Act 
are sufficient to show this. Clause 12 no 
doubt causes some difficulty ha ving. regard 
to the previous provisions in.fa vour of the 
sonsand daughters. It may be, as Counsel 
suggests, that the testator intended the 
widow to heve a life interest with a power 
of disposition inter vivos, somewhat like 
the case in Mafatlal v. Kanialal (2), which 
has been cited to me. But in fact she made. 
no, disposition inter vivos, and I do not 
think. that the testator intended her to 
have any power of disposition by Will, 
I need nof, therefore, consider whether 
such latter power would be 4. general 
power, or e a special power of appoi intment 
amongst her, sons and, daughters, in which 
latter event the property in question would 
not form part.of her estate. 

. The view I prefer is. that clause 12 was 
put in to ‘guerd ‘against contingencies 
such 'as lavsed shares of residue under the 
preceding gifts. The gift to the widow 
im clause 12 oniy operates on ''whotever 
may remain over" “after payment .of all 
thé above-mentioned ‘sums and - legacies 
shal! have been made.” These “sums 
and legecies’’ include, I think, the c. 
and no rtions given to the sons ond daughter 
in clauses 5 and 9 which, in my san 
are residuary gifts. Buta son or daughter 
might have predeceased the testator and 
left no children. In that case, there would, 
I think, have been an intestacy bit for 
claus: 12. I say this, becausé the gift 


is to the sons and daughters. nominatim | 


as tenants-in-common and not asa class, 
The giftin clause 5 is ‘to the a bo ve-Men - 
tioned sons and daughters" and this ob- 
viously refers to those named in clause 4 
Further, the gifts in clauses 5 end 9. ete 
clearly to them as tenants-in-common, 
If then a son or daughter pre-deceased 
the testator and left no descendants to take 
undersection 96, his or her share would tía ve 
gone as on an intestacy under section 95 
of the Indian Succession Act, but for 
clause 12.0f the Will. 

.(2) 30 Iud. Cas. 9015; 17° Boms Ty Ri 70531 
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I.do 306 think | one can say in A case 
that there, are two entirely inconsistent 
clauses, and that the document being 
a Will, and nota deed, the last clause must 
prevail. (See section 25). I think that 
what the testator intended here was that 
on. his wife's death the property, or at any 
tate the property which she had not disposed 
of in her lifetime by;any. act inter vivos, 
was to go .substantially to lis children, 
And that no other reasonable meaning can 
be given to the clauses which Y have dwelt 
upon and in particular clauses 3, 5, 7 ando. 
It may be that when one talks about a 
residua ay legatee, that is sometimes tather 
an ambiguous expression," You may have 
a residue of a. residue. You ‘may. have 
what is sometimes called a ‘true residue 
[compare In ye Stoodley, Hooson v, 
Stoodley (3)).. But in the. events which 
have happened . in ' this | case, ' viz., 

all the sons and daughters - sutviving 

the testator or lea y: ng issue who survived 
him, I think there is no doubt that they 
took Vested interests and that they would 
be the partes to take under the testetor's 
Willon thé death of the widow, and that 
there was really nothing on her dee th 
which contd, operate under clause 12 of 
the Will: 
Pas Dh 1292 of opu XXVIII of 
Halsbury’s Laws of England’ at pages 677-8 
illustrates the extreme reluctance of the 
Court to hold that sectien -75 applies, and 
also the. various constructions ‘that have 
‘been adopted to avoid that result. Ore 
sentence seems particularly in point here, 
viz, “If there ate two gifts in the same 
instrument each sufficient to include the 
tesiduaty estate, in cases where lapsed 
shares of the first gift would leave something 
forthe second gift to operate spon, the fitst 
of the two gifts is preferred." bor this 
piopnosition, In ve Isaac, Harrison v. Isaac 
(4)and othericases are cited. Here, even 
if. one gives the largest possible meaning 
to clause 12 and eliminates-the reference 
to the prior ‘payments, one must still 
admit that clauses 5 and 9 ate also suffici- 
ent’ le T He residuary estate. 


' (3): (1915) 2 Ch. 295 at p. 299; 84 I, J. Ch. 
,822; 59 S. F. 681; Reversing on, Repeal (1916) 1 Ch. 
242; 85 L. J. Ch. 226; 114 L. T., 445; 668.].22x. — 

(4) (1905) x Ch. 427; 74 L. J. Ch. 277; 92 Ie T. 227, 
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In my opinion, therefore, the conclusion 
which was arrived at by the Testamentary 
‘Registrar was not the correct view to take 
of this Will.. Although, Iam sitting as 
Testamentary Judge I have found it neces- 
sary forthe purpose of deciding this applica- 
tion to ascertain the true construction of 
this Will. It would seem unlikely, having 
regard to the deed of family arrangement 
that any contest on the construction of the 


Will isin fact likely to arise on the Original . 


Side. Butin the Will of Manekbai, a. copy 
of which I have called for and seen, there is 
in clause 17 a provision in fa vour apparent- 
ty of the heirs of Manekbai's sons. I say - 
nothing as to whether this provision is 
‘good or not. But if it is good, it may be 
that the heirs of. Manekbai's S sons, who, for 
all I know, may now be unbom, would have 
an interest in contending that the property 
passed absolutely to Manekbai under the 
testator’s Will, and that consequently she 
could dispose of it by her Will. Technically, 
I may not have those heirs represented 
"before me now. How far, if at all; my 


decision as Testamentary Judge for the 


purposes of the present application is 
binding: on these heirs on. the point of 
‘construction may be left to. be decided by 
others if end when the question ever 
arises. 

In the result, therefore, I direct that 
Letters ‘of Administration de bonis non 
with the testator's Will, annexed do issue 
to the petitioners a as prayed subject to the 
Testámenta ty Registrar’susual requirements 
baing satisfied. The order may be prefaced 
by the words, “The Court being of opinion 
that on the true construction of the Will 

of the testator and in the events which have 
happened, the testator's widow Manekbaei 
was^ not the testator's residuary legatee 
‘under his Will within the meaning of sec- 
tions 196 and 197 of the Succession Act.” 
I am not asked to make any order as to 
costs. 


N.B, Order accordingly. 
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LAHORE HIGH COURT. 
SECOND CIVIL, APPEAL NO. 17 OF 1920. 
January 16, 1023. 
Present:—Mr. Justice Scott-Smith and 
Mr, Justice Moti Sagar. 
KARAM CHAND AND OTHERS—PLAINTIFFS 
—APPELLANTS 
versus 
Musammat HAR KAUR AND OTHERS— 
DEFENDANTS— RESPONDENTS. ` 

Registration Act (XVI of 1908), s. 49— 
Deed of family settlemeni— Registration, whether 
compulsory—Second  appeal— Finding of fact. 

In so far as a deed of family settlement declares 
what the shares of the parties in immoveable 
property are to be hereafter, its registration is 
- compulsory, and in order to show what those 
-shares are to be, it isinadmissible in evidence 
unless if is registered, but itis admissible for the 
purpose of showing what the original shares were, 
- [p. 748, cols. x & 2] 

A finding that a family is not a joint Hindu 
family and that the property is not joint family 
property, is a finding of fact whith cannot be 
contested in second appeal. [p.748, col 2.) 

Second appeal irom a decree of the Addi- 
tional Judge, Amritsar, at Lahore, dated: 
the 24th October 1919. 

i Dr. Gokul Chand Narang, for the Appel- 
ants. 

Mr, Mehr Chand Mahajan, for the Res- 
‘pondents. 

JUDGMENT. ie facts of the 4 cese 
out of which the rresent second sppeal 
arises ate given clearly in the judgment 
of the learned District Judge end need 
only very briefly be referred to by us. 

Thea pedigree-table cf the partiesis given 
‘in the judgement of the lower Appellate 
Court. The property in disprteisa house 
in Amritsar which was sold by Musanimat 
Har Kaur to one Qazi Ghulam Gilani. The 
house was originally the joint property 
of Jiwan Mal, Malk Rej and Kishen Chand 
‘who, it is stated, formed @ joint Hindu 
fa mily. Subsequent to the death cf Kishen 
Chand, the hcuse wes given to his widows 
for maintenance. Musammat Bishen Devi 
‘gifted her half cf the house to defendants 
Nos. 5 to 7 on 19th April 10913 and on the 
30-h Ikecember ror3, Musammat Har 
Kaur sold the whole of it to Ghulam 
Gilani. The plaintiff asked for a decree 
for possession cf Musammat Bishen Devi's 
half and for a declaration that the sale 
of Musammat Har Kours half should 
not effect his reversionary tights after 
her death: Jiwah -Mal having died, his 
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sons were brought on the record:as his re- 
presentati ves. 
he lower Aopellate Court "held that, 
uüder ‘an-acteement, dated the and July 
1909, which wes followed by-an award of 
-arbitrators, the house wasassirned to the 
widows of Kishen Chand as their property, 
that the agreement gave them a right to 
-alienate it, and thatimany case the.question 
of the necessity for the sale did not arise 
so far as - the plaintiffs were concerned, as 
‘Kishen Chand'had'atiegstthree daughters’ 
sons ‘to suicceéd ‘in preference to the (ileint- 
iff's sons "whose chances of succession 
«were very remote. The learned District 
Judge-wasof pinion thatthe questions Te- 
‘garding ‘alienation: cf the whole house iby 
“Musammat Har Kaür might arise between 
her and the descendants of "Musdhimit 
"Bishen Davi ‘but thütthey tdid not concein 
the plaintiff's sons ‘who Wére “not entrtled 
to interfere, “He, therefore, dismissed the 
plaintiff's suit. | mE 
- In appeal before us the first point ürged 
by Dr. Narang was that the agreement ol 
-and July z909,not being registered, 15 ‘n- 
admissible ineVidence. It was admittédly 
.executed by Jiwan Mol, Hira Lal and 
Musammat Har Kaur. The learned 
District Judge did not decide -whether 
registration of the document was com- 
pulsoty or not, but was of opinion that 
in-any case it-would be admissible for the 
collateral’ putpose of proving that there 
was nojoint Hindu family. “The document 
‘begins ‘by Teciting the existing shares 
of. Jiwan Mal, Hira Lal, Musammai Bishen 
Devi,-etc., in the house in dispute, and then 
‘goes on to'extinguish the rights of Musam- 
mat Bishen Devi. In the case of ‘Sdéro- 
than Tal v. Nagesher Prasad (i), it was held 
«e'here'a petition by way of-compromise is 
filed before a “Revenue Court in a mutation 
“ease ‘between the mem bers of a i amily, 
‘and mutation -is made in accordance with 
it-.suchipetition, in spite of its being unte- 
gistered, is» subsequently admissible in evt- 
-déhce -as:proof of e family arrangement, 
4if-it-dpes not credte or confer upon the 
‘parties. :to it fresh and distinct titles Fut 
‘simply recognises cracknowledges ‘their 
antecedent ‘titles.’ In out opinion, so 
‘fer the document declares what the shares 
tof the parties are to be hereafter, its regis- 


(3) 35:3; Cas: 7701 19 O.Ci 751 3 0 Le T:339: 
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tration was:compulsory and-in order to 
show what those shares are to be, itis 
inadmissible in eviderce, Tut it is ad- 
missible for the purpose of showirg what 
the original shares were. With reference 
to this declaration or the orifirs] shares 
the Teamed District Judge’s opinion 
was that the property did not appear 
tobethat of ‘a ‘joint Hinda family, 
béesuse in a joint “Hindu family 
the several co-parceners cannot "be.said 


^io be entitled to any specific shares in 


the joint family property. As -alteady 
stated, the agreement was followed by an 
arbitration award and the award was duly 
Xegistered. Under the:award this house 
_was assigned to the widows of Kishen Chand. 


‘The dJearned District -Judge’s opinion 


was that this award put an end to. the 
joint Hindufamily if it ever existed. .In 
this judgment he states that there is no 
“proof of any other property havirg 
been owned “by such femily. This -was 
‘not taken objecficn -to in the grounds 
of appeal -filed ‘to this Court and. Dr. 
Narceng did not contest it in his opening 
arguments. He-wished toareue the point 
‘in his final.reply but-we did not allow him 
to doso. Now, no doubt,-the initial presump- 
tion in tegard to a Hindu family is that 
itis joint but, having regard tc the facts 
Stated by the learned : District Judre, we 
ate .of opinion that the onus was shifted 
on to the nlaintiff's:sons to prove that the 
property ‘wasjoint Hindu family property 
atthe time of alienation. The First Court 


-referred to 2 previous suit in the Court 


‘of Muhammad Yusaf in which Müsasmmat 
‘Bishén Devi obtained a decree tor 
maintenance against the male members 
of the family on the ground thet she was 
entitled to be meintained out of ‘Kishen 
Chend’s share of the joint property. We- 
chave .perused ‘the judgment in that cese 
and in our opinion it does riot help the plaint- 
ins to provethst thete was any joint Hindu 
family. .The hcuse in suit might, vety 
well be joint family property without 
the family being joint in the true sense. 
The finding of the lower Appellate Court 
that the family is not a joint Hindu family 
and that the property is not joint 
family property is a finding of feet 
which cannot be contested in second appeal. 
Itis quite clear that the house was allot- 
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ted . to: the. widows... of. Kishen, Chand s: 
their ‘share. It ig. possible, "that. they 
may not be allowed:to.alienate it without 
necessity but tha. plaintiff's .sons.are not 
their. heits;im “the. presence : ‘of. the ‘daugh 
térs; sons ob;Kishen. Chand, and. we; 
therefore, agre: with the learned District 
Judge tla t the plaintiffs havesno right: to 
controkthe: alienation. ofthe widows. . 


The. appeal: fails; and is.dismissed with 
costs; 


Wee Ge Ay. Appeal dismissed; 


ae SRE iiie 
- at 


_ ALLAHABAD’, HIGH: COURT: 
First APPEAL FROM. ‘ORDER NO. 64. 
OF. 2 922 “5 

Ostober.24, 1922... 
s Presente —Mr.. Justice’ Piggott and. 
Mr. J ustice Walsh, 
MOTI. RAM.—RECELVER—ÀP PELLANT 
Uer SUUS 
BA RQDWEŲL, AND ANOTHER —-OPPISITE 
"PARTIES RESPOND ENTS, ^ 

Provincial , Insolvency. "Act (Y of’ 1920),- ss.- 28, 
-47—Secured creditor, rights of-— Charge, legality. of, 
challenged-— Procedüre.,, 

Sub-section (6).of section 28.0f the Provincial 
Insolvency. Act provides. unambiguously that ‘no 
property over, which a secured ‘cteditor has a legal > 


charge ‘shall be affectediby:any. of thé provisions . 


contained in the sub-sections which precede it, 

' Secfion;'47. of, the, Provincial. , Ingolyenty.. Act . 
lays down tae procedure. to, Be adopted by asecured 
creditor, but: hs rights: under the: section! must | 
necessarily be postponed. when the legality - 
of the alleged:charge.is.questioned,, 
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First appeal from:an order of the District 
Judge, Saharanpur, dated the. 13th 
February 1922. 

Mr. Peavey: Lal Banerji, 
lent. 

Mz; B; E, O'Conor, for-the Respondents. 


_ JUDGMENT. — We entirely agree with the 
judgment or the learned Judge, It really 
could, not.have been better.put than he 
has put it.. It is not necessary to follow 
him and speculate as to what-would be 
the result under the Provincial Insolvency 
Act or under the.English Law, Itis he 
cient to say that the mortgage in this 
case which was registered is notchallenged 
as stich, Before the insolvency, the Bank 
of Upper India were a secured creditor 
holding a legal charge upon the moveable 
property of the debtor. On the making 
of the order of adjudication against the 
debtor, property in his possession or ownet- 
ship of within his order or disposition, 
under such circumstances as constituted 
him the reputed owner, vested in the Re- 
ceiver, subject to the rights of a secured 
creditor. Süb-seciion. (6):,is..as clear as 
it ean possibly be, and pro vides unambigu- 
ously that no property. over  whicn 
a Secured creditor has a legal charge, shall 
be. affected. by. any. o£..the provisions. in 
the sub-sections. Which: precede it. The 
Bank were-a.secured creditor within the 
meaning of sub-section (6), and their charge 
is not aftected Ly. any of the other pro- 
visions.of. Mcr 7 We e recorivirced that 
inasmuclras. the. existence. of a. mortgage 
over immoveable. property, which temains 
iu. the. possession of-the. debtor, would 

Taiseall s sorts of. questions, as to the meaning 
of. the. terms .- ‘true owner? and. ‘reputed 
owner” used in section 28; that was why 
the Lepislature went-out: of its way to 
enact, sub-section, (6) ., It, mugt~be-cleatly 
.undetstood, indeed, it. does. appear, clear 
from the Judge's. Order that, if the Re- 
ceiver: realises- the» property, the..debt..due 
to the: Bank: at, the date of -such-realisation, 
| constitutes, a charge: payahe. to. the, Bank 
' out! of theeamount , so.. realised: Séction 

YA indi¢ates -what-.a.. seeuted.. cteditor,in 
sucha case.can’ do, “But: of - -course his:rights 
" umdef;section, 47. must, be. necessa Tily-post- 

posed: whens the. legality ; ot... his, alleged 
E ratgeis-calledii ám questions as tawas bere, 


for.the.. Appel- 


950 


It is presumably in effect too late for the 


provisions of'section 47 to te epplied, 


or, at any rate the Bank has not chosen 
to object to the course proposed by the 
Receiver of realising by sale and discharg- 
‘ing the debt die’ out. of the - proceeds. 
.But it must not be supposed asa matter 
of practice that the judicial proceeding 
which has now come to an end has affected 


the option given to the creditor under 


section 47. The appeal must bo dismissed 
.with costs. ' 


Appeal dismissea. — 


l a oap, er M 
_ MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
E US No. 59 OF 1922. 
NE < August I7, T923. | 
^ Preseni:—Mr. Justice Spencer and . Mr. 
c A Justice Devadoss. 
` VEMURI PITCHAYYA-—PETITIONER— 
m . APPELLANT * 4 
NON VEYSUS s z 
: ANKINEEDU BAHADUR ZEMINDAR 
3 GARU—-CouNTER-PETITIONER— ` 
XE RESPONDENT. | 
.. Civil “Procedure Code (Act V of 1908), s. xoo, 
- 0. XXI, rr. x3, 17—Small. Cause Suit— 
"Execution proceedings—Second appéal—Defective 
"execution application —Defect not noticed by Court 
— Extension of time. ` : 
^ In a suit of a small cause nature where the 
claim is for less value than Rs. 500, no appeal 
. Jies even in the matter of execution of decree. 
^ Mavala. Ammal v. Mavida  Maracoir, 30 M. 
^ 212; 17 M. L. J. 376, followed. 
- In thecase of an application for execution 
. where noschedule of immoveable property is 
attached in accordance with O. XXI, r. 13, of 
the Civil Procedure Code and the defect is not 
' noticed then and there, r. 17 of the Order 
`. does not preclude the Court from making an order 


if 


| although on the date of such order “more than 
. I2 years have elapsedírom the date ofdectee, 


Under section 148, Civil Procedure Code, also, the ` 


c Contt-has .power to extend time allowed. for 
remedying suth defects. 
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| Asgay Alt v. Frotlokya Nath. Ghose, 17 Q.« 
631; 8 Ind. Dec. (N. S.) 960 (F.B) and Salimulla | 
Bahadur v. Sainaddi Sarkar, 22 Ind. Cas. 337; 
16 C. L. J. 538, not followed. M 

Varadiah v. Rajakumara Venkata Perumal, 
21 Iud. Cas..782; (1914) M. W. N. 157; 34 M. L.. 
T. 530; 20 M. L. J. 83, and Sattappa Chetti v. 

. Jogi. Sporabpa, x7 M. 67; 6 Ind. Dec. (N. 8.) 46, 
relied -on. Eo ow i 2 dioe 

Appeal against the Appellate Order 
of the District Gourt, Kistna. at Masuli- 
patamin Appeal No. 176 of 1921, preferred 
against the order of the Court ofthe Dis- 
trict Munsif, AvaniSadda at Masuli» 
patam, in Civil Miscellaneous Petition 
No.3509 of 1920 in Original Suit No. 392 
of 1908 0n the file of the Court of the 
Principal District Munsif, Bandar. 

Mr. K. Kamanna, for the Appellant. 

Mr. C. V. Anania Krishna yer, 
ihe Respondent. 

JUDGMENT. 

Spencer, J.—As the suit is one of a Small 
Cause nature and the claim is valued 
at Rs. 388 and odd, no second appeal lies 
even in the matter of execution [vide Mavu- 
la Ammal v. Mavula Maracoir (xy). 

We are asked to treat the appeal a as 
revision petition and to revise the order 
which directs execution to proceed against 
the appellant’s immoveable properties 
on the ground that when the execution 
application was presented. no schedule 
of immoveable property belonging to the 
judgment-debtor was attached to it as 
prescribed by O. XXI, r. 13, and 
that by the time this omission was supplied, 
I2 years had expired from the.date of the 
decree and execution bad become barred 
under section 48, Civil Procedure Code. 

Order XXI, r. 17, Civil Procedure Code, 
declares that, On receiving.an application 
for execution the Court .shall ascertain 
whether therequirements of rüle 13 among 


for 


-others have been complied. with and if 
they -have not been complied , with mar 


either reject the application cr fix a time 


for the defect to be remedied. Clause 2 


states thatii anapplication is so amended 
it shall be deemed to be an application 
in accordance with law and to have been 


presented onthe date when it was first 
; allowing the defect to be remedied at alaterstage . 


presented. 
“The Calcutta High Court, in a Full Bench 


decision, Asgar Aliv. Trotlokya Nath 


(x) 30 M. atas. 17. Mu Le Ju. 3765... : 
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LABHA MAT v. IMAM DIN. 
‘Ghose (2), dissenting from the opinion previ- 
‘ously expressed by Petheram, C. J., in J.C. 

Macgregor v. Tarimi Churn. Sircar (3), took 
a Very strict’ view of section 245 in the 
‘Code of.1882 corresponding .to O, XXI, 
ft, I7; and. although in the present Code 
the word ‘amended’ has been altered 
into ‘‘defect remedied” and clause (2) has 
been added, the Calcutta’ High Court 
continues io require a strict compli- 
ance. with the formalities [See. Salim- 
ulla Bahadur v.  Sainaddi Sarkar. (4)] 
I am, with: due respect, inclined to 
think that’ the words, “Ooh receiving. an 
‘application for the execution of a decree" 
in rule i; were not intended to make a 
party suffer ‘for the failure of the Court 
establishment; which checks plaints and 
execution petitions on their..presentation 
to at once notice ell defects iù any applica- 
tion that may be received and that these 
words do not preclude ‘a Court from 
making. an order allowing a defect to ke 
remedied ata Jaler, stage, as it might 
well’ do if the words were ''on or after 
fecéiving." Under section 148 the Court 
would even have.pcwer to extend the time 
allowed for remedying the defect.’ p 

In Varadiah v. 
Perum@] (5) a Bench of this Court, in a 
decision to ani ch 1 wasa party, allowed 
a petitioner to amend.his application even 
at the time of appealing, when without 


= 


such amendment it would have been barred 


by the 12 years rule. 

This wasin harmony with the less 
rigid view taken by this Court in Saitappa 
Chetti v. Jogi Soorappa (6); where it wes 


held that section 245 did not take away ` 


‘the power of the Court toamend theappli- 
„cation. for execution at any ‘time before 
disposal... 
Iam of opinion, for these reasons, that 
there is no reason to- exercise our power 
| 0o£.revision -in the present instance and I 
Er dismiss the - Civil Miscellaneous 
ae "Devadoss, JL apres, | 
v. RA RE idi Appeal ‘dismissed, 


we heey 
(Gy. uy c. 631; 8 Ind. Dec, ww. S.) 960. an B) 
a I4 G 424; 7 Ind. Dec. (Nn. $.) 82. 


vo Dy 22 Ind. Cas. 337; I8 C. LJ." “538. D 
ui. 2x Ind. Cas, 782; (91 MW . Ne 13734 
M; L, T. 530; 26 M, L. J:-8 " 


e Toy 1, M. 67; 6 Ind. Dec. (S. ES) 46; 
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LAHORE HIGH COURT. ; 
SECOND CIVIL APPEAL NO. 1909 OF 1910. 
January 6, 1923. 
Present: Mr. Justice Ma rtineau and Mr. 
Justice Harrison. 
LA BEA MAT, AND ANOTHER—PLAINTIFFS. 
—APPELLANTS © 
YEN SUS 
IMAM DIN AND OTAERS—DEFENDANTS—— 
RESPONDENTS, 

Limitation "Act (IX of 1908), s. ae apu 
ledgment of leability—-Endorsement by Sub- Registrar 
signed by morigagor admitting receipt of considerati on, 
whether achnowledgment-—" Acknowledgment of 
liability,” meaning of. 

An endorsement on a mortgage-deed by a Sub- 
Registrar, signed by the mortgagor, in which 
the latter admits the receipt of consideration 
for the mortgage, amounts to an acknowledg- 
ment of liability within the-meaning of section 19 
of the Limitation Act. [p. 752, col.' 24 

The meaning of “ acknowledgment of liability » 
-in section 19 of the: Limitation Act, is that the 
liability acknowledged is a liability to a person 
who is seeking to recover, or some person through 
whom he claims;it is not necessary that the 
acknowledgment should be addressed “to the 


. person entitled. [p. 752, col. r.] 


Second appeal from a 


decree of 
the Additional District: Judge, 


Lahore, 


dated the 4th June 1919. 


Mr. M. S. Bhagat, ior the Appellants. 
Dr. K. Shujauddin, ior the Respondents, 


JUDGMENT.—The plaintiffs sued for the 
recovery of Rs. r,000 on a registered 


 mortgage-deed executed in favour of their 


father Sahibu Mal on the 3rd bebmery 


. 1902, by Umra, whose legal representatives 


ate the defendants. The mortgage wes 


"for Rs. 400, which comprised Rs.364 due 


On a registered mortgage-deed executed 
by "Umza on the 24th December 1889, 
Rs. 30 said to have been received before 
the Sub-Register, and Rs. 6 for Tegistra- 
tion expenses. The defendants disputed 
‘necessity for the alienation. "The 
‘Munsif passed a decree for Rs. 940, dis- 
allowing the item of Rs.30 the payment 
of which had not been proved, and deduct- 
ing .also Rs. 30 for interest thereon. On 
the defendants’ appetl the Additional J udge 
dismissed thesuit, holding that the previous 
“debt of Rs. 364 was time-ba rred and that 
an alienation of ancestral. property 
made in consideration of such a debt was 
invalid. "The plaintiffs: have filed a second 
appeal. tus 


732. 
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The previous.mortgage:deed, though exe- 
cuted niore than.twelye years. before ` the 
‘deed of 1902, was registered onthe rath 
February r890,. less than. twelve yeazs 
‘before the date of" the later deed, 
and it bears an endorsement, by the 
Sub-Registrar, stating . that Umra 
admitted the execnticn of thè deed 


T am A 


learned Counsel.tortheappelfants contends 
that it isan, acknowledgment...of liability 
by, Unera:.. within. the. meaning. of :seetion 
I9 ofthe. Limitation -Act;-and-that conse- 
quently the debt had not become. time. bat- 
Ted... when, the deed of 1902..was, executed, 
twelve years not:having then. elapsed from 
‘the: date-of :the. acknowledgment. 
The learned’ Additional -Judge. thinks 
that the. mortgagar’s acknowledgment. wes 
ofn0.2 Vail, because-t was made to-a-stran- 
ger: buthe seems to have. overlooked Ex- 
planation I:of section 19 of the.Limitation 
Act, which provides thatan acknowledg- 
ment may be..stffisient:.farthe.pursoses 
of thet section though it is.addressed to a 
person other. than. the, DEDE. entitled to 
the property orrght, Mylapore I ya sausmy 
Vyapoory-Moodaliar v. Yeo:Kay (1) is.cited 
On.behalt of the. respondents; bnt-all that 
‘their Lordships oí the Privy Council laid 
down, in, that case. in regard tothe meaning 
of., “acknowledgment of liability,” in, sec- 
tion 19.0f. the Act, was, that the liability 
acknowledged must be a; lig bility to, a: rer- 
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but we cannot, agree, with this argument, 
The debt. existed even though the mort- 
Sege had-not been completed, and the 
creditor . could have, sued. to recover 
it on the strength of the acknowledgment, 
, We.hotd, therefore, that the endorsement 
signed by Umra, cn the | r2th ebruary 
1890, in which. he admitted. the. reeeipt of 
the cousideration, for. the. morteage, was 
an acknowledgement of liability. within 
the meaning of section, ro cf the Timitetion 
Act, and- that the debt had, not become 
barred. when the deed cf 31d. February 
I902, was executed, The. discharge, of 
that debt. wasa valid necessity fcr the se- 
cond mortgage. Even. though. Umre was 
himself. the antecedent-cteditor it is. not 
incumbent on him to, prove the necessity 
for the prior mortgage, see Devi Ditta. v. 
Saudagar Singh. (3), Moreover, the prior 
mortgage was itself effected for the pur- 
pose cf discharging antecedent debts, 

We accordingly accept the appeal, teverse 
the decree of the lower Appellate Court, 
and restore that of the. First Court. ‘The 
respondents will pay the appellant's costs 
throughout. | 

W. C. A. Appeal. accepted. 

(3) 63 P. R: 1909; P. L. R..1900, p., 322; 


son:who is;seeking to fecover.otscme person _ 
through, whom he- claims and they did not | 


rule that the -cknowledgment must be, ad- 
dtessed to such. .a.person. On the contrary, 


they pointed.out in. Mantram Seth w. Seth - 


Rupchand, (2) Ahat, according to. the, expla- 
nation. given in. section, r9, it. was. not 


necessary.that the acknowledgment should | 


be. addressed to the. person entitted. 

. Jtisargued for the, respondents that. at 
the, time; when Umra signed. 
endorsement, on, the previous mortgage- 


de-d, he,was notlegelly liable fcrthe debt | 


asthe deed had not yet. been. registered, 


(1) 14 C. 807;; 14. I. A..168; ar Ind, Jut. 397; 
5 Sar. P.C. J. 50; 7 Ind. Dec. (N. 8) 531 (P. C). 

(2).,33 C. 1047 at p. 1058; 4 C. L. J. 94; 8 Bom, 
Ij. Re 501; TOC Wi N. 8747 1 ME jT; jT. 1995. 3. A. 
Ley J+ 525539 Mids J. 300;2.Ni Ie R, 130; 38 I. 
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MADRAS HIGH COURT: - 
ORIGINAL SIDE APPEAL No. 86 oF 1922, 
April 26, 1923. ` 
| Present:—Sit Walter. Sckwate, Kr., Chief 
Just’ce, and Mr. Justice Coleridge, 
JANOO HASSAN--APPELLANT 


| VOFSMHS,. s 
BATCHU. KAMANDU AND ANOTHER— 
RESPONDENTS. 


Letters Patent. (Mad), cl. 12——Swit: against 
Foreigner living outside: British., India sons cause 
of. ackiqn.. arising, outside jurisdichion Defendant 
carrying on business through agent within jurisdic- 
Hon—Suu, whether maintainable.— Carrying om 
business,’ meaning of.- i : 

Under clapse_12;of-the -Letters Patent (Madras) 
the High-Court-on-the. Original Side“is entitled to 
«entertain a suit of Which the whole cause. of action 
arose outside its. jurisdiction, and the “defendant 


ban 


" 
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also lives outsideitand doesnot personally work 
for gain within jurisdiction but carries on business 
throughan agent within its jurisdiction, even 
‘though the defendant is a foreigner and not a 
British subject. - 

The expression “carrying on business ” in clanse 
I2 ofthe Letters Patent (Madras).includes "carry- 
ing on business through an agent” whether the 
person is a foreigner or a British subject. 
- Girdhar, Damodhar v. Kassigar Hiragar, 17 B. 
662; Chitty's S, C. C. R. 375; 9 Ind. Dec. (N. S.) 
434, followed. | 
` Kessowjt Damodar Jairam v. Khimji Jairam, 
I2 B. 507; 6 Ind. Dec. (N. S.) 822, not followed. 

Ex parte Blain, In ve Sawers, (1880) 12 Ch. D. 
522; 4Y L. T.46;28 W.R. 334 and Annamalai 
Chetty v. Murugesa Chetty, 26 M. 544;7 C. W. N. 
754; 30 I, A.220;8 Sar. P. C. J. 523; 13 M. L. J. 
387; 5 Bom. L. R. 494 (P. C), referred to. | 

Appeal from the order of Mr. Justice 
Kumaraswamy Sastri, dated the 28th 
auzust 1922, passed in the exercise 
of the Ordinary Original Civil Juris- 
diction of this Courtin Civil Suit No. 496 
of 1922. l E l 

Mr. K. Sundara Rao, for the Appellant. 

Messrs, P. Somasundavam and 
Satyanaryana, ior the Respondents. 

| “JUDGMENT, | 
. Schwabe, C. J.—This is an appeal 
from an order of Kumaraswamy Sastri, J., 
dismissing an application by the defendant 


that the plaint filed herein shonid Pe re- - 


jected or the suit dismissed on the ground 
that the cause of action arose outside 
thejurisdiction of thisCourt, The question 


turns on the prover interpretation of cl. 12 


i. 


of the Letters. Patent, which gives the 
High Court jurisdiction ‘if the defendant at 
the time of the commencement of the suit 
shall dwell or carry on business or person- 


ally work for gain’ within the limits of: 


Madras. Here, the whole cause of action 
arises Outside the jurisdiction, and the 
defendant lives ouside the jurisdiction, 


does not personally work for gain within 


the jurisdiction, but carries-on business 
through an agent within the jurisdiction. 
The question to be determined is whether 
“carrying on business’ includes carrying 
on business through an agent. It is argu- 
ed that it does, only in the case of British 
subjects and not in the case of foreigners, 
and reliance is placed on the judgement 
of Scott, J., in Kessowji Damodar Jairam 
v. Khimji Jairam (xy. He based his judg- 


(rn) 12 B. 5075 6 Iud. Dec. (No $.) 8224." 
48 
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ment on the principle enunciatedin Ex Pari- 


Blain, Inve Sawers (2), namely, that, Prma 
facie, Courts exercise jurisdiction over 
the subjcets of the country or residents 
therein, and that words wide enough to 
confer jurisdiction over foreign residents 
ordinatily will. not beso interpreted. The 
matter came before Sir Charles Sargent, 
C. J., and Starling, J., in Girdhar Damodhar 
v. Kassigar Hiragar (3) and after full argu 
ment that Court differed from the view 
taken by Scott, J., and itis worth pointir® 
out that that was the only point discussed 
before the Court and the only point decided, 
It was stated that the cause cf action 
arose partly, if not wholly, within the limits 
of Ordinary Jurisdiction of the High Court, 
Bombay, but noleave to sue had been ob- 
tained and, therefote, for the purposes 
of the application before the Court, the only 
question inissue was whether carrying’ on 


‘business by an agent within the jurisdiction 


was sufficient, That case was decided 
ander the Bombay Small Cause Courts 
Act but the words. of that Act are identi- 
cal with the words of the Letters Patent, 
and, in my judgment, the decision in Gir- 
dhar Damodhar v. Kassigar Hivag4y (3) 
is correct and that in Kessowji Da- 
modar Jtivam v. Khimjt Jairam (1) must 
be considered as overruled. "The princi- 
nle which Scott, J., followed can only appiy 
to sections 01 tiles not dealing directly 
with the question of suits against foreign - 
ers; 101, where jurisdictionis being con- 
terred by the enactment itself against forei- 
eners, one has only to construe the words 
of the enactment itself to ascertain whether 
particuler ioteigners are or are not included, 
Under Clause 12 cf the Letters Patent 
the power to try suiis against persons 
is.expressl]y conferred in the case of de- 
fendants dwelling or carrying on busi- 
ness or personally working ior gain within 
the jurisdiction and I think itis impossible 
to construe ‘defendant’ toinclude foreign- 
ers in two out of three cases and not in the 
thitd, asall three occur in the same sen- 
tence. i 

It is to be observed that the English au- 
thorities are cf no assistance because in 
England : the rules as to jurisdiction 


(2) (1880) 12Ch.D. 522; 41 L.T. 46; 28 W.R. 334. 
(3) 17 B. 662; Chitty’s S. C. C. R. 375; 9 ind. 


“Dec, (N. S) 434. 
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mainly O. XI r.ir of the Supreme Court 
Rules, do not confer jurisdiction on Erg- 
lish Courts over defendants catyitig 
on business within the jurisdiction unless 
they ate residents. 

In Annamalai Chetty vw. . Murugesa 
Chetty (4) the Privy. Council called 
attention to the fact that. ‘in Girdhar Da. 
molar v. Kashigar Hi iragar (3) the cause 
of action had arisen wholly orin part within 
the jurisdiction, and stated fhat the matter 
might require iürther consideration; bàt 
itis to be observed that the decision in 
Girdhar Dumoühar v. Kassigar Hircgar (3), 
as pointed ott above, turned whully on the 
D. now in dispute, and I am prepated 

follow it until higher authority has 
declared it to be, wrong. 

This appeal-must be dismissed, 

Coleridge, J. —I concur. 

V. N. V. Appeal dismissed. 

(4 29 M. 544; 7- C. W. N. 754; 30 I. A. 2201 


8 Sar. P. C, i 523; 13 M. L. J. 287; 5 Bom. L. 
R. 494 (P. €). 


BOMBAY- HIGH- COURT; 
Seconp CIIL APPEAL NO, 182 ‘OF 1921. 
Décermbér23, 1927; 
L-Sir Normen M e cléod. Kr., Chief 
mcd anrd Mr. Justice Shah, 
YOSEF DAVID VARULEKAR AND 
OTHER S—DEFENDANTS-~-A PPELLANTS 
versis" | i 
MOSES SOLOMON’ TALKAR— 
PLAINTIFF—RESPONDENT, 
Easements. Act, ( V ‘of 1882), sv 15:— cqitisition 
T easement— Right of. passage. for sweeper. 

Where it is éstablished ‘that a lane beloüging 
to the defendant has béen used by the plaintiff's 
sweeper to cleat his privy for mioré than twenty 
years a right to an easement of, passage ‘is estab- 


lished. 
Second appeal from the decision of 
Thane, in Appeal 


the Distrct. Judge, 
No. 72 of 1920, a firming: the decree passed 
by the Sübordinate Judge at Alibag, in 
Civil Suit No. 402 of 1909. . 

. P. B. Shingne), 


Mr. Covajee (w.th Mr 
for the Appellants, 
Messrs; G. S. Midgaonkar. and W., B, 
Ph dhan, fór the Respondent, 
JUDGMENT. 
Macleod, O. J:—Böth the lower ‘Courts 
haveheld'onthe evidencetliat the plairitifi's 


Present 
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"the defendants’ 


; Loss 

KANHAYA V: NAVRANG, 
sweeper used the passage along the. east 
side of'theé hedge inside the defendants’ 
compound to get to the ptivy, which 
curiously enough was built so that the 
sweeper ‘could only: have access to it from 
compound. Thet iba 
qitestion of fact which it is difücült 16 
avoid, add I see no reason myself. for dis- 
türbing the decision 'ofthe lower Courts. 
The defendants evidently have'been vety 
remiss, because from the: photograph which 
has beer produced : hete, the privy: must 
certerily be a nuisance to them- ag it ds 
within a few feet of thiir Reute. But 
at thé så mertime any casial observer: nust 
have: noticed that it was cleased: froi 
the défendaats’ side of the hedge There- 
fore, they must have had knowledge 
that the plaintiffs sweeper was usiag the 
Jane. As the.Judge was satisfied that 
the lane was used by the plaintfi's sweeper 
as of right for more than twenty years, 


“a right toan easemeai has been establish- 


ed. I would advise ; the: defendenats: to 
move the Municipality to require the 


plaintiff to remove:'the privy further! away 


fromthe plaintifi’s: House. In that cake 


. the privy wll not hdve to be- cleaned 


by ‘the:sweeper using the deféndasits’ 
ground, The appeal must be d&uitaséd 
withe S 

Shahj.J3;—I concur. I cannot gay that. 
I am quite satisfied with the fünd'ng'in 
this case by the lower Appellate Coit, 
but it isia .fiùding of faét, aad I do Hot 
think it is reasonably. posite lo Tatérfére 
with the f5ditg in ecónd appéel though, 
having régard tothe situation ol the house, 
I should have beeu very glad to -seé-my 
way to telive the delenidants fromthe 
abl gation ‘of ‘providing a passage for the 
plai ntiff’s sweeper over their ‘ground. 

J. P, Appeal Visiissed 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2256 OF 1921, 
December 9, 1922. 
Present:-—Mr, Justice Broedwzy. 
KANHAYA AND OTHERS—PLANTIFFS 
— APPELLANTS 
versus 
NAURAN G AND OTHERS—DEFENDAN'S 
—RESPONDENTS, 


Custom Adoplion—Rors of Sutana, Tahsit 
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KANBAYA B.NAURANG, © eoo. 4 


Panipat, District 
of adopted son. 


Among. Rors of Sutana in the Panipat Tahsil . 
ofthe Karnal District, a valid custom exists where- 
by. a. widow can adopt ason to her ‘husband,. and : 
that.son- can. Succeed collaterally- in his 'adop- . 


tive father's family: [p. 756,-col. 1] 
Second” appéel from the decree of the 


District Judge, Karnal, dated the 25th May. 


IO2I. 
Mr. Sundar Das, for the ' Appellants. 
Messrs. Kanwar Narain and Anant. Ram 
Khosla, for the Respondents. 


J UDGMENT: —This is a secondappeel. on : 


a certificate granted by the District Judge, 
Karnal, under ,section 41 (3) of the Punjab 
Courts Act, XII 'of 1914, and involves an 
enquiry into the validity ‘and exist- 
ence .of a custom among. Kors of 
Sütana in the: Panipat Tahs‘1 ot the Karnal 
District ‘by which a widow can adopt a 
son and that son can succeed collaterally. 
The decision of the Trial Court was reversed 
by the learned District Judge who has 
found that by custom e widow can edopt 
a son which son can succeed collaterals. 
The follow.ng pedigree-table w.ll explain 
the s:tuatioa:— 
m 


MEN | 
Raj Karan, xo Har Chand, Rain Das, Zengi, 




















Rup Ram, Pakrya, Hargopal | 
| adopted 
Moti, Shib Lal= 
: M usammat-Dhapo 
Shadi, | died.on 924-18. 
defendant 
No, 4: ] 
] .  jParsa. Pakatya— 
s | M dsammat 
Bunta, Gumani, . Karyan 
defendant Náurang, 
No. 2. Mohar, (adopted son) 
defendant defendant 
Naurang. No. 3. | a I. 
Mehru Ganga Ram- MM ld x 
Daga.. Mangat. 
i Man Raj 
Kanhaya,:Harjas, Mokh- Hansa, pd 
plaintiff. plaintiff : Ram, plaintiff, o. 8 
No. n . No. i2. cod No, 4. 
: Be | 
E pv 
Diivatia, ' Hardawati, Thram;: Abbe Ram, 
plaintif pt aintift defendant pidiutiff 
No.! No. 6, No.5. . NGT. 
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Naurame, the natural sonsof Bunta, was 
adopted in r9oo by- Musammat Karye.n, 
w dow of Parsa, Musemmat-Karyan died in 
1902244 Parse- estate. -wes -mutated in 
the name of. Na utang. 

Musammat. Dhapo; widow of Skib. Lal, 
died oa the gth April, 1918, and: Shib-Tal's 
property: was-then mutated in the-names 


of his.ccollaterals-including Neureng. who 


was givea'a one-fourth share. The. plaint- 


‘tits who are descendants-ot: Har Chand then 


brought a: suit. alleging that. Narneng 
could.: “not succeed collaterally. to Shib 
Lal’s estate and also that the adoption by 
Musammat - Käryan . of- Naureng was 
invald. ` The. plaintifs-appellants..-were 
tepresented. before méby-Mr, Stindér Das 
while::Mr, Anant.. Ram appeared on behalf 
of Nattrang. . Mr,-Sjindar Das alleged. Abst 
by cttstom | i Narang; if: validly . adopted, 
'sttcceeded.to Persa's;estate (his adoptive 
father) and that: intheevent of Bunta- dying 
without male issue Nattrang would also-take 
Ais;property; but that-Naiureng. is note en- 
titled:to- succeed: collaterally. 


He. est urged. that the adoption of. Nau- 
rang, was invald en the ground .that 
widow was unable to adopt w.thont the 
previous consent of her husband or the 
acquiescence of the collaterals, and that 
in the present case neither Parsa s consent 
nor the acquiescence of the collaterals 
had beenproved. My attent: on wes. drawn 
to the Riwaj-a-am of 1880, answers to 
questions NOs. 55 and-57, 2nd i1 was argued 
that these documents establ shed the. ne- 
cess ty of certain ceremonies being. perfor in- 
ed. On th’s point, Mr. Anant Ram contend: 
ed that the finding of the learned Dis- 
trict Judge was conclusive. There can be 
no doubt that, according to the Riwaj t-am, 
a widow can adopt, although it is also 
clear that-stich adoption must be. made 
under the authority, of her husband-or 
wthithe consent of the collaterals... in 
the: present ceserit appears that when mu 
tation was effected ‘in’ Na urang s: favour, 


one Gemani alone objected and’ his 
objection was. overruled. Ever. ` since 
then Naurang hes: been in poss- 


ession of the property and.has appa- 
rently been recognised as the appointed 
of:Pezse. .The: adoption..was never 
challenged -andafterso many years it would 


21956 
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..be alittle difficult for Naurang to. sd 


 lish exactly. what occurred es fer back ês 


` X9oo..-I think, therefore, that the- poen 
Sof adoption, must be taken es proved and . 
that it is a fa'r presumption to make that - 


| Such adoption. was made with the necessary 


assent of the collaterals. : 
The next question, which is fhe main one 


. argued before me; is whether. by such adop- 


tion Nattrang is entitled to succeed colle- - 
-terally. Asto this Mr.-Stndar Des urged: 


that the onts lay on Naurang to prove 


the custom set tp by him. ‘The -ontis’ was - 
“laid. on .Naurang by -the 


and itseemsto me that he discharged thet 
onts by producing: the Riwaj-i-am of the 


. Panipat. Tahsil and Karnal Pargana, vide 


. Garbett, page. I8, Question. 17, " Can an: 


“page 43 of the same book in answer to^ 


Customary Law of Karnal’ District by 


adopted soh stücceed- collaterally?’ i 


. "All tribes. agree that he can.” ' At 


qu estion No. 45 which relates to the sticces- 
-sion by an adopted son to the estate of his 
natural father, this subject isagain referred | 


to and x is said that the adopted son be- ` 
"comes ` 


à member of his adoptive father's 


` family end is entitled zs such to succeed 
' collaterally inthat family. 


Mr. ‘Sundar 


-authorities on this question of onus, butes 
: the matter is not disputed it is not. necessery 
‘to disctiss them. They were: Rem .Ditia 


* 


(2) Gokal Chand v. MUI (3), Masanta . 


v. Takht Mal (x), Mehra y. Mangal Singh 
v. Ramvatian (4), Chitu v. Jawa nd Singh (5) 


and Mukh Ram v. Not Ram (6). 


There is no evidence whatever to te 


' but this Riwaj-i-am which is of consider- 


£t. 


- 


able” value having regard to the remarks 


of their Lordships of the Privy Council in | 


Beg v. Allah Diita (7), and Mr. Anant Ram 


Ed (1). 50 P. R.1908; to4 P: W. R. 1908; 67 P. L. 


w 


Um 


. 1908.. 
` 7(2 27 Ind. Cas. 393; 99 P. R. 1914; 8 P. w. R. 
' X915; 7I Pil. R. 1915. 
(3) 35 Ind. Cas. 343; 65 P. R. 1916; 157 P. 
E R. 1916; r. P. I, R. 1917, 
(4) 15 P. R. 1881. > 
(5) 19 Ind. Cas. 944; 107 P, R. ika: 239 
o L. R. 1913; 140 P. W.R. 1923. 
(6); roo P. R. 1906; ror P.I.R. Donde or P. 
OW. R. 1906., 
(7 38 Ind. Cas. 354; 43 P. R. 1917; 12 P. W. 
917; 21 M. L. T.'310; 32 M. L. J. 615; 19 Bom. 
CX. RO388; 15 AL. J. 325: 21 .C. W. N. 3 26 


sik Sede J. 175; A4 1. A..895.44.C.749 (P. C). ` 


. of collateral succession exists ' 


Trial . Court - 


Das referred to various. . 


has also. . pointed ‘out . that an instance 
in this \ ery 
family, for Pakarya, brother of Parse, wes 

adopted by Loku, his uncie, and his sons 
-Bunta and Gumani have been recogn’sed 
by the plaintiffs es being entitled to stic- 
ceed collatérally to Sahib - L21 inasmuch 


-as they heveraiséd no objectiontothese two 


persons and their issue getting a .shére 
of Shib Lal's property. In these c'rcum- 
'Stetices, I am of opinion that the view taken 
by the learned District Judge is coriéct 
and that it hes been proved that dmong 
Rors of Sutana a widow cen adopt a son 
to her husband and that that’ son cen 
sticceed collaterally i in hs adoptive father’ S 
family, 

. I, therefore, dismiss the eppeal with calle 

W.C AL € Appeal ee 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 8I OF 1022. 
July 16, 1923. : 

_ Present —Sir, Wal.er Salis Schwabe, ET. 
Chief Justice, and Mr. Justice Odgers. 
RAO BAHADUR P. AVYANNAH 
'^— .CHETTY AND OTHERS— _ 

APPELLANTS 
VEYSUS 
EJ K. SUBRAMANIA AIYAR 


RESPONDENT. 

Principal and ageni—-Commission, hen pay- 
able—Contract, construction of— Intention of parties 
~~ Agent for purchase of house— Bargain not, com- 
Pleted — Principal, liability of. 

In construing a contract-of commission the Court 
must take the contract and the surrounding cir- 
cumstances and see what is the intention of the 
parties deducible therefrom. [p. 757, col. 1.) 

. Asa general rule, the principalis bound to pay 
commission where the agent.hasintroduced some 
, one ready and willing to enter into a contractual 
relationship with him, but the matter falls through 
owingto the default of the principal. [p. 258, col.2.] 


f 
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In the absence of. words to the ‘contrary, * 
chasing a house” means the completion of the 
purchase of that house. 


for the purchase and sale of it, In the same 
way “the purchase price" means the price paid 
and not the price agreed to be paid conditionally 
or unconditionally. : [p 757, col. 2.] 

Defendant engaged plaintiff to cii for 
the purchase of a house at a certain rate of com-. 
mission. Plaintiff found a vendor on the required 


terms but the purchase could not be completed, 


owing to the vendor's want of title : 
Held, that the intention of tlie parties was that 


commission would be payable only in the event: 


of the purchase beiug completed, and that the 
plaintiff was not, therefore, entitled to recover 
his commission. [p. 758, col 1.) ' 

Fisher v. Drewitt, (1879) 39 LT. 253; 48 L-J. Ex. 
32; 27 W. Ro 12, Clack v. Wood, (1883) 9 Q. B. D 
276; 47 L. T. x44; 30 W. R. 931, Green v. Lucas, 
(1876) 33 L. T. 584 and Peacock v. Freeman, ( 1888) 
4 T. L. R. 541, referred to. 


Appeal from? the judgment and de- 
cree 


exerc'se of the Ordinary Original Civil 
Jurisdiction of the: High: Court in Civil Suit 
No. 974 of X921.  ' 
i : Mt. y, V, Radha krishnayya, for the Appel- 
ants. l 
Mr. Wahosiad: akin Sahib, for the 
Respondent.: kk ; 
OO UDGMENT. 
soh wahe, C. J.—This isanappeal from 
a jüdgment - of Cotutts-Irotter, J.. 
which he found in favour of-a commis- - 


sion agent that he had earned his commis- ' 


S'ON. 

Ali these cases, and share have been a 
very great number of them in England, 
‘depend, in the first place, on what is the 
contract between the partiés. Where you 
havea contract in plain terms stating when 
commission is payable and when it js not, 
there is no difficulty ; but, where you heve 

a contract containing terms which mey 


ae more than one interpretation, there . 


h.ve been Many cases where difficulties have 
arisen, Diiterent Judges havetaken differ- 
ent views and have left to some extent 
the law not as-clear as one would wish 
to find it; but, in my judgment, one gets 
very littleassistance f om examining those 
authopities. What one has to dois to take 
the contract and the ssrround'ng 
cumstances and see what was the intention 


of the parties to be deduced tlierefrom,... (1) 


pur-. 


It does not mean a con- ' 
ditional contract, oreven an ünconditional contract - 


. In- the ame way 
means the price paid and-not the price: 
` agreed to be paid conditionally or un- 


of Mr. Justice Coutts-Trotter, dated, conditionally. For that proposition, there . 


the 23rd August 1922, and passed in the: 


m 


krshnayya- 
‘a term as between.the vendor and the pur- 


Cr 


In this case, the contract was verbal. 
it is stated by the pla.ntiff in his: 


and 
evidence, but: the defendant hes ‘not had 


the opportunity of stating hs-vers:on bes: 


cause he died before the case was heard, 
The plaintiff says, 


should negotiate for the purchase at 
a commission of two per cent. on the pur- 
chase price. 
to he contrary, 
means the completion of the purchase of 
that house 


al coatract, or even an unconditional 


“The aefendant engaged - 
- me for the purpose of purchasing the house. : 
“The terms of the engagement were that I 


^" In the absence of words 
"purchasing a house". 


- 


It does not mean a conditions :' 


contract for the purchase end sale of it. 


the "purchese price” 


is direct authority in the case of Peacock 
v. Freeman (1) where Lord Eshe., ‘Master 
ofthe Rolls, said: “Land could only be 


said tobe sold when the conveyauce was: 


ofthe terms of the contract itself, the com- 


: mission being payable on sale, none was 
payable where the sale fell through, 


In this case the evidence .goes a` little 
further,because the plaintiff swears 


said “It is written in the agreement. 


“Why ate you afraid?” referring to an agree- 
` ment witnessed by the ple ntfi between 
. the proposed vendor 


end h's prncpel. 
It wes one of the terms of thet conirect 


that the title to beeddtced by the xendor 


should be submitted. to Mr. Redha- 
krishnayye and h's decision wes: tobe £n] 


as to whether the title wes good orlzad . 
.&nd the whole contract beiween the Y €n- 
-dor and the purchaser was stibject to tle 


approved Ly Mr. Radhe- 


ttle being 
That contract also included 


(1888) 4 T. L. R. B41., SE 


` complete, not when there was a mere con- , 

‘tract tosell,"and interpreting the contr ct 
l Lord Justice Lindley said that the mez n- 
ing of the contiact was that. if a` sale! 
: were effected commission should be payable - 
: and that though there had been acceptance 


that ` 
- he asked h's princ'pal when he was going 
: to get his commission, and the principal - 


d viste su 


Q fedt em NUR S Tu Wa teg non - e 
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chaser that the commission payable 
to the plantri should be paid by 
the purchaser, ‘not by the vendor 
aud. it is quite clear that as between ihe 
parties to the ‘contract that commission 


was payable after the thing. went through ' 


and.the ‘purchase-money wes paid over. 
If we heve to refer to thet contract as 
evidencing’ the terms -of the. contract be- 
tween the plaintif i and his principal, it 
is impossible to-take part of that contract; 
and it-follows, in my judgment, that. the 
contract too was subject to the approval 
of the title. I anrinclined to the view that 
itis not necessary to go to. that contrect. 
One hasto look at theterms of: the ver- 
bal contract giveninthe evidence by the 
plaintiff and to interpret them; end I jin- 
terpret them to mean thet'he wes io have 
commiss!on:on the completion of the sale. 
Any other interpretation would lezd 10 a 
result which would be most improbable. 
Why should the principal agree to. pay a 
heavy.comm:ssion dependent onthe amount 
of the purchase price for the setting of 
a price . 2$ between: him: and somebody 
who -has-no title or whose title is such that 
his Vakils advise him not to becomte the 
purchaser? ' I should want very clear words 
in a.contract to make me find: that the t- 
tention -of the parties:.was that the commis 

sion: should be payable by an intending 
purchaser vwhether he actually ` bec: me 
the ‘purchaser or.not, and I.find no such 
words here. 


The:learned ` Trial - Judge : in this case - 


relied ‘on the authority of . Risker v. 
Drewttt.(2}.. That case purported to follow 
Green v. Lucas (3) an examination of which 
has taken place many times since in other 
cases. (On am examination of ihose.cests 
it is clear that they-were determined Ly 
the ‘interpretation of the zctuel words 
of the cóntrácts in those cases;:end in both 
of them it was held that the intention' of 
the parties was thet the commission wes 
to beearned onthe introduction of a pert- 
son’ who was eccepted-:as a'lender or 25 
a purchaser by the principal. One of them 
viz.. Fisher: v. Drewitt (zy is also am illus- 
tration ‘of another principle which is of 


(2) (1879) 39 L. T. 253; 48 L. J. Ex. 32; 27 W. 
R. I2. 
(3) (879 33 k T. :584. 
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universal application in cases of this kind, 
namely, that the principal is Lound topey 
commission,ii the agent hes introduced 
some Oneready and willing toenter into 
a contractual relationship with him but 
the matter falls through owing tothe de- 
fault of the principal. I agree with the 
TriatJudgethatthe case Clack v. Wocd (4) 
is distingu'sheble from this case cnd' does 
not help the 2ppellz nt. 

This is not, in-my judgment, a case of en 
agreement to pey coirimission inany event 
or 2 case in which there has Feen any sert 
of default on the pert of the pineal. 
Under these circumstances, inmy judgment 
the pleintiff entirely failed to meke out 
a casefor payment tohim of ihecor mission 
in the events that happened. Ths ep 
peal must therefore Le allowed and judg- 
men. entered for the defende nts, with costs 
here 2 nd below, 

Odgers, J.—1 agree. 

As the contract is not in wiiting end as 
the defendant is dead, we zre left to infer 
theterms of the contract from the evidence . 
ofthe plaintiff alone. Izgree with my 
Lord in inferring from thet evidcnce a 
contract thet commissicn was cnly peyek le 
on the ectual prrckase of the bouse in 
Memorial Hall Street, and that ‘purchase’ 
means 2 completed conveyence end pey- 
ment of a purchase pr ce. " within the esn- 
ing of the decision in Peaccch v. Freeman 
(i). As my Lord hes seid, these contracts 
for payment of commission are dependent 
on the circumstancesand the expressicn 
used in each case, I think, were it neces- 
sary todoso, avery strong deduction can 
be drawn against the respordent's ce.s 
from the fects that he attested Exhbt 
A, the agreement forthe sale, in whch 
itis provided thet the vendecs ere 10 pey 
h's brokerage of 2 per cent. The woids in 
paragraph No.7 of theagreement that “ike 
commission is to bepeid to Mr. P. K, Subre.- 
manwa A yer, who brought about this 
agreement; are strongly relied upon by the 


respondent, but asthe agreement makes 


the purchase of the house subject 10 the 


title beng epproved by the ptrchaser’s 
Vak.1, it is to my mnd periectly clear 


that the comm'sson agent .knew of 
(4 (1882) 9 Q. B. D. 276147 L. T. 1441 30 ^ 
R. ggr. í : E 


. -bond) from the 


Voli -96) 
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those: terms‘ being incorporated. Án; the 
agreement sand- that. the incorporation . of 


them. :goes -yeryistrongly : to. show . that 
those were actually the terms upon which, 


any: reason. for the presence ; of peragreph 
No.7inthet;2greement if the: commission 
agents work, was,all over, and done : by. 
the: time that ‘agreement was entered inta. 

Hor these .reesons, I ra gree. thet the 
appeal - Should. be allowed- with costs 


here; a and: below; 
WINS. 7 | Appeal allowed. 
«2. v E. l 
-LAHORE HIGH- COURT. 


SECOND Civi, APPEAL NO. T4 OF 1923. 
| June Xr?r923. 

| Bresentz—Mx.- Justice: Moti- ‘Sagar. 

NUR :SAMAND KHAN-—DHENDANT— 
APPELLANT 
BAJJA. AND OTHERS—PLAINTIFFS AND 
'DESEND ANTS— RESPONDENTS. 

Contract | Act. (IX. of: 1874). s. X4 5— Principal 
and. surely Bond executed «by surety in: favour 
of creditor-— Liability: of. principale Payment," 
meaning of. 

“The word “payment” in section 145 of the Con- 
tract wAct:means a payment in money or by trans- 
fer : of. property and. nob merely nthe, incurring 
of a pecuniary obligation inthe shape of a.jbond, 
progissory;note, or acknowledgmgnt. of liability. 
jp: 761, col. 1 

5 Where, ‘therefore, a surety has executed-a- bond 
ae your’: jof. the .creditor, he cannot claim that 

as made a “payment! to. the. creditor, with- 

i the megning of section 145 of. the Contract Act 

so as to entitle ‘him to recoyer | the amount, of the 
principal. '[p. 761, col. LT 

Pulli Da yamani ha id yyar v. Marimuthu 

Pilta, :26 M, ; Pundi -Doraisami » Tevey 

Lakshmanan Chaty 14. M. E. j. ,28 5. and Anwar- 


É bias V. Gulam” Kasam,. “50 J Ind. Cas, 611; 15. N. 
U R. 58, relied on. 


Appeal. £rom IA judgment „of the 
District | Judge, . Jallunduj; dated the. 10fh 
. October 1922, modii ying- the, decree. of the 
First. Court of the Sub-Judge, Jullundur, 
d:ted the 18th February s 

Lala Badri Das, R. B., tor. the, Appel- - 
lant. 


Lala, agir, C hand, ior the. Respondents, 


t 


“Rs. 
if atal], heis.to;be.paid. I cannot see: 
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JUDGMENT. —0O; -the 
ber 1911 Abdalla, | 
Khan, defendant. No. I, 
Y ooo -from one Khushal Singh, 
resident of the Kapurthala State, Umar 
Khan, the grandfather of they resent plaint- 


2oth 


20 of Octo- 
father 


of Samand 
borrowed 


. iffs, stood surety for the payment of this 
loan, Abdulla.made sevéràl payments and 


eventually. asim Of Rs, 400 only remained 
due for which. On the 231d of. June 1912 a 
balance was struck by-him in the books 
of -Khushal Singh. Khushal -Singh died 
shorily after .and his. widow made an 
assignment of this debt in favour of Kirpa 
Ram, defendant No. 2, Thelatter thereupon 
brought: ‘a suit.on the basis of this balance 
against Samand Khan, defendant No. 1, 
son of Abdulla, the principal debtor, and 
Fajja and Alia,. plaintiffs, grandsons cf 
Umar. Khan, surety, elaiming recovery of 
Rs.400 as principal and.-Rs.144as interest, 
total Rs. 544. Samand Khan did not put 
in appearance and.an.ex parte decree was 
passed against him: on the 21st of January 
1919. ‘Lhe other.defendants contested the 
suit; but:their obj ections were overruled and 
a.decree passed -in. favour óf the. plaintiffs 
against them also. Shortly after,:in order 
to pay off this decree.Fajja and Alia executed 
two. documents in favour of Kirpa Ram, 
one. being a bond for Rs. 11s and the other 
a morteage-deed of theirimmoveatle prop-. 
erty- for-Rs. 499. In this manner the 
total - amount. of the decree:inclu ding costs, 
namely, Rs. 610, which wa sa warded against 
the. présent . plaintiffs | in favour of -Kirpv 
‘Ram in-the Kapurthsla- ‘Courts, was paid 
off;- andthe principal debtor completely 
discharged from ‘liability. Samand Khan 
in- the.meantime made an application for 
‘setting aside the ex parte decree. This 
application was granted and on the rth 
of: Magh 1976 corresponding to. the 26th 
of January. 1920 the ex parte decree was 
set aside, Fajia and Alia, atter they had 
paid off the decree obtained by Kirpa 
egainst them,- brought the present 
o Rs: 610 ag ainst Samand Khen, the 
principal debter, on the allegations that 
they às-sureties had | aid ot: the decretal 
amount on behalf of the former and that, 
under.section 145: of the Indian Contract 
Act, they-were éntitled to recover this sum 
from - him, “The . defendant pleaded 
othat. thé deeree obtained by Kira Ram 
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in the Kapurthala State was collusive, that 
the plaintihs had made no payments in 
discharge of this decree and that they were 
consequently not entitled to sue, It was 
further pleaded that the ex parte decree 
obtained against the defendant had been 
Set aside and that the plaintiffs had, 
therefore, no cause of action to maintein 
a suit on the basis of that dccree. The 
plaintiffs subsequently made an application 
that they should be permitted to amend 
their plaint. This application was granted 
and they were allowed to make the neces- 
sary amendments. ‘Ihe plaintiffs 
thereupon based their suit on the 
original cause of action , and stated that 
they as sureties had paid off the 
debt which was die from the principal 
debtor and that even irrespective 
of the decree they were entitled to be in- 
demnified for the payments made by them 
on behalf of the principal debtor. Both 
the Courts below found in favour of the 
plaintiffs and decreed their suit. The de- 
fendant has now come up in second appeal 
to this Court through Mr Badri Das , and: 
I have heard Mr. Faqir Chand on behalf 
of the plaintiffs. 

Two contentions were raised by Mr. Badri 
Das before me in thisappeal. Firstly, it 
was contended that the payment alleged 
to have been made by the plaintiffs to the 
decree-holder on behalf of the defendant was 
not a legal payment, and did not entitle 
them to maintain this suit, It was argued 
that the plaintiffs had made no actual pay- 


ments but that they had only executed . 


certain documents in favour of the decree- 
holder undertaking to pay at a future 
date. Such an undertaking it was con- 
tended was not tantamount to actual j ay- 
ment and did not give the sureties a cause 
of action to recover from the principal 
debtor. Next, it wasurged that the decree 
having been. set aside, the consideration 
for the documents executed by the plaintiffs 
infavour of the decree-holder Kirpa Ram 
had failed, and that as the latter could 
nct recoVer on the basisof those documents, 
the plaintiffs had no cause of action, It 
was also urged that the original debt which 
was advanced in October 1911 had become 
barred in January 1919 when the payments 
ate alleged to have been made, that there 
was n0 legal obligation on the part of the 
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plaintiffs to pay ofta barred debt and that 
the defendant, in these circumstances, was 
not bound to indemnify the plaintiffs even 
if they had, asa matter cf fact, made any 
payments to the decree-holder. In my 
Opinion there isforce in the first contention 
in sofarasit relates tothe bondfor Rs. TII 
executed by the plaintiffs in favour of the 
decree-holder, but the other contentions. 
have no force and must be disallowed: In 
support of the first contention Mr. Badri’ 
Das relies on Putti Narayanamurtht Ayyar - 
v. Marimuth Pillai (1), Pundi Doraisamt 
Tever v. Lakshmanan Cheity (2), and Anwar- 
khan v. Ghulam Kasam (3). Following the 
rule laid down in these authorities it seems 
to me that the plaintiffs’ suit should be 
dismissed for Rs. 111, the amount 
of the liability undertaken by them 
under the bond, but that the rest of their 
claim under the mortgage must be decreed. 
Section 145 of the Indian Contract Act 
runs as follows:— l 

“In every contract of guarantee there 
isan implied promise by the principal 
debtor to indemnify the surety; and the 
surety is entitled to recover from the princi- 
pal debtor whatever sum he has rightfully 
paid under the guarantee, but no sums 
which he has paid wrongfully.” It wil 
be noted from the language of this section 
that the surety hasa right to recoVer from 
the principal debtor whatever sum the 
former paidto the creditor which sum ought 
to have been paid by the principal 
debtor. l 

Thesole question for determination, then, 
is whether the sureties have or have not 
made any payments to the creditor on be- 
half of the principal debtor. In the pre- 
sent case two documents had been exe- 
cuted by the sweties in favour of the cre- 
ditor, one of which was a bondfor Rs. xxx 
'and the other a mortgage-deed under which 
the property of the, sureties had been trans- 
ferred to the creditor, By the execution 
cf the mortgage-deed not only the prin- 
cipal debtor had Deen exonerated from 


ability but the sureties had themselves 


been damnified to the extent of the amount- 
covered by the mortgage-deed executed 


(1) 26 M, 322. 
i4 M. L. ). 285. 
so Ind, Cas. 611; 15-N, T. R: 78: 
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by them in favour of the deciee-hol der, 
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. tent of Rs. 499 only. Parties stall beat 


The execution of the mortgage- deedandthe their own costsin this Court, 


trausfer of the property in favour cf the 
decree-holder were clearly equivalent to 
payment and must be treated as such under 
section 145 Of the Indian Contract Act. 
The bond, however, stands on a different 
footing and cannot be treated as payment 
as bétween the sureties and the principal 
debtor, The word "payment'' in section 145 
of thé Contract, Act means a payment 
in money or by transfer of property: and 
not merely the incurrring of a pecuniary ob- 
Hs$alion inthe shape ofa bond, promissory- 
ote, of acknowledgment of liability. I 
ain, thetefore, of opinion, that the suit in 
respect of Rs. III which had not actually 


been paid by the plaintiffs but in respect. 


of which ; a pecuniary obligation in the shape 
ofa bond had only been incurred should 
have been dismissed. . As icr the rest 
óf the claim, it is clear on the authorities 
Cited by the lea rned Vakil for the appellant 
that not only the principal debtor was 


- 


exOnerated from liability to the creditor: 


butthat the sureties also Were da mnified 
toacertain extent, Theclaim was, there- 
fore, rightly decreed to that extent, ; 
As tothe second contention, itisclear thet 
the deed of mortgage was executed by the 
plaintiffs before the ex pariz decree against 


the defendant was set aside and that under. 


the decree, whieh was joint both against 
the principal debtor and the sureties, the 
latter were bound to.make the payment, 
The decree against .the sureties had not 
been set aside, and I do not think that 
it could be 1leaded on their behalf that 
when the ex parie decree-against the princi-. 
pal debtor was set aside, the consideration 
failed even as against them. 

Asto the question of limitation it is ot- 
vious that the payment was made by the 
" plaintiks under the decree which they were 
bound to discharge and which was never 
Set aside as against them. No question, 
therefore, of their paying a barred debt 
on behalf of the principal . debtor 
arises in this case and I do not think that 
there is anv force in the contention 
raised. 

The result is that I accept the appeal 
to the extent of Rs: IJI end, in modifi- 
cation of the decree of the lower Appellate 
Court, decree the z laintiffs' suit to the ex- 
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MADRAS HIGH COURT. 

APPEAL AGAINST APPELLATE ORDER 

NO. I4 OF 1922. 
August I, 1023. 
' Present:— Mr. Justice Spencer and Mr. 
|. justice Devadoss. 
KANDASWAMI CHETTI AR— 
RESPONDENT— APPELLANT 
versus 
MARUDA PILLAI-—PETI:IONER— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11— ` 
Execution proceedings—Petition for release of 
allached property, dismissed as unnecessary—Res 
judicata. 

A petition for releasing property from attach. 
ment dismissed without any adjudication upon 
the merits, on the ground that it was unnecessary 
owing to the execution petition having been 
dismissed, does not operate as res judicata. 
[p. 762, col. 2.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Kumtakonam, 
in Appeal Suit No. 59 of 1921, preferred 
against an order of the Comt of the 
Distiict Munsif, Kumbakonam, in E, A, 
No. 2047 of r920,in Original Suit No. 346. 
of 1004. 

. Messrs. R. Kuppuswaniy Atyar and 
M. Krishna Bharati, for the Appellant. 

Mr. K. Ramachandra Aiyar, for the Res- 
pondent. 

JUDGMENT.—In Original Suit No. 340 
of 1904 the present appelant ot- 
tained a decree against one Singaravelu 
Pillai; who ‘was the first defendant 
in the suit and died after judgment. 
His minor son, who was second defendant 
in the suit, wags first represented by the 
present respondent, who is first defendant’s 
undivided brother, as his guardian ad liem. 
That decree was attemy, ted to he executed 
in E.P. R. No. 385 of 1917 and, on the 6th 
of March 1918, it was held by ‘the District 
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Munsif of Kumb2konam in execution that 
the execution petition wasbarred by limita- 
ticn and it was dismissed. While that ere- 
cutionpetition waspending thethird de- 
fendant, the respondent in these proceed- 
ings, who was made a party to the execution 
application as one of the legal representa- 
tives of the first defendant, came forward 
with an application, E. A. No. 305 of 1918, 
to set aside the order making him a 
legal representative of the deccased first 
defendant and, at the same time, asking that 
the attachment of a portion of the property 
should be released .asit-belonged-to him un- 
der.a yartition-deed. That’, petition was 
not enquired into, but when the execution 
petition was dismissed on the 6th of March 
1918, it also was dismissed as unnecessary. 
There was an appeal.by the decree-holder 
against the District Munsif’s order dis- 
missing the execution petition and in 
those proceedings the second defendant was 
represented .by his mother as guardian ad 
litem. Asa result of that appeal, the Sub- 
ordinate Judge set aside the District, Mun- 
sif’s order and in second appeal the. High 
Court confirmed the judgment of ; the 
lower Appellate Court. The respondent, 
the third defendant, then applied for review 
cf the order. dismissing this petition; but 
the District Munsif held that it was unne- 
cessary to review his-previous: Order-which 
was consequential] on the order passed on 
the execition petition and as ‘the respond- 
ent had put-in a. separate petilion for the 
release of .his property from attachment, 
lie recorded the application for review. 
-Now, it is contended that the respondent’s 
claim io havea .portion of the property 
attached relcased, as being his private 
property and so.notliable to.attachment, 
is barred by res judicai4 in consequence of 
his petition E. A. No. 305 having 
been. finally dismissed. Secondly, it 
ig contended that as he refused .service 
of notice-of the execution petition and as 
attachment was ordered and he-did not 
get the ex parie order set aside or appeal 
against the Subordinate Judge's order re- 
storing the execution petition which had 
been dismissed by ‘the District Munsif, 
heis now debarred from raising any objec- 
tion .to the attachment of the property, 
“The dismissal of the respondeut’s-petition 
E, A, No, 305 of 1018 was stated 
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to befor the reason that it Was unnecessary 
Owing to the execution petition having 
been dismissed. There was at. that time 
noadjudication upon the merits of thea ppli- 
cation andthere has never been any Bear, 
ing and final decision. by the Executing 
Court upon the issue between the appellant 
and the respondent, whether the property 
attached belonged to the deceased first 
defendant or to the third, defendant in his 
individual right. ‘This being so, the princi- 
ple of res judicata arising out of section Ir; 
Civil ' Procedure Code, will not operate 
to prevent the respondent from raising 
this question in the present proceedings, 
The factthatthere was an ex parte Order 
against him for execution of the decree 
will not make him any more bound as ren 
gards his present claim when the Executirg 
Court not only did not decide the point 
now at tssue but even declined to investi. 
gate the matter on the ground that it was 
unnecessary. 
; Some reliance was placed on the decision 
in Subbiah Naicker v. Ramanathan Cheirar 
(1). Inthat case an argument was put for- 
ward that the principle of res judicata 
would not apply to ex parte orders passed 
on execution but only to. ex parte decrees 
1n suits and this argument was not accepted 
by the learned Judges. In the present 
case 1t is not necessary to differentiate te- 
tween ex parte crders and other orders 
because there has blen no decision, ex 
pirte or otherwise, on the question which 
1s at issue in this application. Therefore 
that decision does not assist the appellant. 
The lower Courts were right in helding that 
the third defendant was not debarred from 
putting forward his claim to the property 
as having fallen to his shere in the prior 
pertition. As he made this cleim in his 
capacity of a party to the proceedirgs, the 
ease falls under section 47, Civil Prccedvre 
Code and an appeal lies. "*hisis rct à case 
of a claim made by a stranger ‘who, if his 
claim is negetived under O. XXI, r. 88, 
has to bring a suit to establish his right. 
‘Lhe appeal against appellate order 
therefore, fails and is dismissed with costs 
VIN, V. mE 
, S.D. Appeal. dismissed. 
` (1) 22 Ind. Cas. 8 .M. 462; 26 M. L. J: 
189; (1914) M. W. N. 2057 T Wie "s did 
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WAMANACHARYA RAMACHARYVA D: GOVIND MADHAVACHARYA, 


. ‘(BOMBAY HIGH: COURT.. 
LETTERS PATENT APPEAL NO. 21 OF 1922 
Í March 29, 1923. 
Present:—-Mr. Justice Fawcett and Mr. 
Justice Pratt, 
WAMANACHARYA RAMACHARYVA : AND 
^. OTHERS~-PLAINTIFFS-——-APPELLANTS 

: VET SIUS. 

GOVIND MADHAVACHARYA AND. AN- 

, OTHER—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code { Act V of 1908), $5. 2, 97, 

QO. X.X, v. 16— Preliminary decree not drawn up 
— J udgmeni—Decree— Appeal— Redemption suit- 
Accounts——Dekkhan Agriculturists’ Relief Act 
X V I Ioft879), s- 13—“ Agriculturist," meaning of. 
“The right of appeal under section 97 ofthe Civil 
Procedure Code only arises when a preliminary 
decree is drawn up. “It is the duty of the Court 
and not of the parties to see that a‘decree is 
actually .drawn up in the suit when this should 
properly be done. (p. 764, cols. x & 2.) 

The drawing up of a decree, or the omission. to 
do so, must be taken as conclusive on the question 
whether the Court hasin fact passed or not: passed 
a preliminary decree, and this is the only proper 
test to apply in Considering whether the provisions 
of section 97 of the Civil Procedure Code are, 
or are not, applicable. [p. 764, col. 2.) 

A party has no tight of appeal unless it is 
specifically given by Statute. [p. 765,col. 1.] 

To constitute a person an “ agricyltyrist ” for 
the purposes of the Dekkhan Agticylturists’ Relief 
Act he must earn his livelihood principally by 
agriculture carried.on within the limits of-a Dis- 
trict to which the Act applies. [p. 765, tol. 2.) 

Per Fawcett, J—Quaere:—Whether O. XX, 
r. 16 of the Civil Procedure Code can, ever be 

roperly applied to the case of a redemption suit. 
fp. 763, col. 1.] 

| Per Pratt, J.—Sections 96 and 97, Civil Proce- 
dure Code, give. an appeal from the decree ; but 
ue T no appeal from the judgment.  [p. 765, 
col. 2. ) 

A decreeis notimplied in the judgment. ' There- 
fore, unless a decreeis drawn up there is no appeal. 

. 765, col. 2.4 

in a redemption syit the taking of an account 
would be ancillary to a decree for redemption. 
However, if the Court orders an account to be taken 
without making an order for redemption. there is 
no. determination of the rights of parties and no 
judgment which can be the basis of a preliminary 
decree. [p. 766,-col. 1.] 

Leiters Patent Appeal against the decis- 
ion of the Chef Justice, preferred against 
the ‘decision of the Assistant Judge, Satara, 
in-Appeal No. 190 of 1920. 

Mr. K.N. Koyajt, for the Appellants. 

- Mr.: S, S. Patkar, for the Respondents. 
: JUDGMENT. — 

Fawoett, J.—-The  plaintiffs-appellants 

sued. as agticulturists for. redemption of 


two mortgages alter taking accounts duder 


the Deccan Agr cultursts! Relef Act, 
The first two ‘ssutes were (1) are the plaintiffs 
agr.culturists, and (2) `s any of the ple. nt fs 
an agriculturst? Onthe 26th of August 
1019 the Subord nate Judge geve find ngs 
on these two issttes wth hs reesons. He 
held that the ple.nt:ffs were not agr cul 
turists at that time, but plaintiff No. r 
and his. deceased brother were agr cil- 
turists when the mortgages in sut were 
passed and-when the mortgage-debt was 
incurred. On the same day he appointed 


“two Karkuns as Commissioners to take 


accounts under the Deccan: Agr'cultursts 
Rel'ef Act, end added that find ngs on the 
remaining issttes would be recorded after 
the return. of the Comm ssion. H's find ngs 
on those issttes are given in a judgment 
of the 8th of Apri r92o, when he passed 
orders forredemption in favotr of the 
plaintiffs, fix ng the amount payable, etc. 
The plaintifs made an eppeal from his 
decree. objecting thet thea mount found due 
on taking the accotint was excessive, that 
the terms of redemption should be Ighter, 
and’ that the lower Court should heave 
held. the plaintiffs to be agricultur’sts. at 
the date of suit, The respondents filed 
a cross-objection thet the plaintifis were 
not agriculturists end. were, there!ore. rot 
entitled to accounts at all under the Deccan 
Agriculturists' ‘Relief Act. On this cress- 
objection, the Ass stant Judge, who heard 
the appeal, dec ded that the pla‘ntifis were 
not agricultur'sis. even ct the t me of the 
mortgage transactions, At the hezr ng be- 
fore him :t.was argued that the respondents’ 
cross-objection ^n: respect of the fnd rg 
of the lower Court on the qtestion of status 
was time-barred as not having been filed 
within the statutory perodircm the dete 
of the finding on the preliminery sste zs 
to status. But the Assistent Judge held 
that, as no prel minary decreefor the tek‘ng 
of an account had been drawn ttp after the 
finding about the plaintiffs be ng agi cul- 


-turists, there was no obligation on the res- 


pondents to appeal. A second appeal wes 
made to tls Court, »n which emong other 


.things: the same object on is taken to the 


cross-objection of the respondents as hed 
beentnsuccessíully urged: n the F rst Appes] 
Court. Theappealwas, however, summarily 
dismissed by the learned Chief Justice, 
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The present appeal comes before us tinder 
the Letters Patent. 

The main contention of Mr. Koyaji for 
the appellants is that, though no preLmi- 
nary decree was actually drawn up, yet the 
case falls within the ruling in Municipal 


Committee of Nasik v. Colldctor of Nastk (1), 


that a finding on a preliminary isstie 
as to status "under the Deccan Agricul- 
turists’ Relief Act should be regarded 
as a preliminary decree, when that finding 
at once necessarily involves the result that 
accoünts should be taken under the Dec- 
can Agriculturists' Relief Act. Hecontends 


that the actual drawing up of a preliminary” 


decree in stich a case is a mere formal and 
ministerial act, not affecting the provisions 
of section 97 of the Civil Procedure Code. 
which only speaks of a decree being “‘pass- 
ed” and not of its being ‘ drawn up.” 
He also relies upon Ahmed Musaqi v. 
Hashim Ebrahim (2). In. my op:n‘on, 
the latter case does not lend any real 
support to Mr. Koyaji’s content cn, for 


it seems clear from the reported fects of 


that case that there hed keen a formel 
preliminary decree drawn up from which 


anappeal could properly be made, andthe: 


point in dispute in that case wasreally quite 
a different one, namely, whether secticn 
97 d'd not apply because the decretal pert 
of the adjudication was based on a matter 
not contested, and the reference objected 
to might have been made seperately as 
an order. It seems to me that the present 
question is really determined ty ihe 
rulngs of ths Court in Sakharam Vishram 
v. Sadashiv Balshet (3) and Kalutam v. 
Gangaram (4). "Those cases definitely decid- 
ed that the r'ght of appeal under secti cn c7 
of the Civil Procedure Code only arises 
when a preliminary decree is drawn up. 
It is also there pointed out thet it is the 
duty of the Court, and not of the parties, 
to see that a decree is actually drawn up 


(1) 28 Ind. Cas. 589; 39 B. 422; 17 Bom. L. 


R. 324. 

() 28 Jrd. Cas. 710; 42 C. 014; 42 I. A. 91; 
19 C. W. N. 449; 17 M. L. T. 332; 2 L. W. 3775 
21 C.-L. J. 419; 13 A. L. J. 540; 17 Pom. L. R. 
432; 29 M. L. J. 70; (1915) M. W. N. 485 (P.C.). 

(3) 19 Ind. Cas. £94; 37 B. 480; 15 Bom. L. 


R. 382. 
b (4) 23 Ind. Cas. 605; 136 Bom, L. R. 67; 38 B. 
331 + B 


in the suit, when this should properly be 
done. 7 
These decisions virtually dissent from the 
view as to waiver of the r ght of appeal 
taken in Govind v. Viikal (5), which x the 
only substantial authority ior Mr, Koyeji's 
contention, It seems to me that the drew- 
ing up of a decree, or the om‘ssion to do so, 
must be taken as concltsive onthe cttes~ 
tion whether the Court hes in fect passed, 
or not passed, a prem mary decree, ard 
that th’s is the only proper test to rply 
in considering whether ihe provisitis o 
eccticn 97 are, or are not, applicable. Reser- 
ence may also be made to Sidhanaih 
Dhonddev v. Ganesh Govind (6) and Bat 
Divals v Vishnav Manordas (7), where this, 
test was so applied. The Full Berch ruling 
in Chanmalswamt v. Gangadkatet{e (£t), 
ony overrtiles the former case, in so far, 
as it held that decision as 10 msio rder, 
Vmitaticn and jtürsdcton (thevgh rct 
dispos ng of the suit) were cd ud ceticrs, 
in respect of which a prelm nen decree 
ought to be passed. "The Full Berch deci- 
sion leaves the other point entirely un 
toucked. And it is clear from iheremerks of 
tre learned Judges in Municipal Committee 
of Nasik v. Collecter cf Nasik (x), that 
they would not have admitted the Arresli 
No.293 of 1912, if theadjudicatonthet the 
plaintiff was an agriculturist hed not Teen 
formally expressed in a decree. ‘There 


is, therefore, the clearest auttority 
aga'nst accepting the contenticn of Mr. 
Koyaji. ` 


The dec's'ons in the lest mcnticned cese 
and Dattatraya Pwrshotiam  Parnekar 
v. Radhabai Balkrishna Trimbak (9) 
ate also conclusive on the pont 
that no preliminary decree shculd be drawn 
tip in a suit like the present, unless the Ccurt 
cons ders that there is a proper cese for 
passing a preliminery decree directing an 


(5) 16 Ind. Cas. 159; 36 B. 536; 14 Bom. Ya 
"R. 560. 

6) 17 Ind. Cas. 637; 37 B. 60; 14 Bom. L. R: -> 
916. i 
(7) 4 Ind. Cas. 829; 34 B. 182; 11 Bom. Ta 


. 1326, l 

(8) 26 Ind. Cas. 885; 39 B. 339; 16 Bom. I» 

- 954- 

(9) 60 Ind. Cas. 885; 45.B. 627; 23 Bom. Ix 
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account to be taken under O. XX, t. 16 


- of the Civil Procedure Code. : I hevealrea dy 


“in the latter case expressed my opinion 


ihat this should seldom be necessary ine sut 
where the accounts are to be taken undet 
section 13 of the Deccan Agriculturisis 
Relief Act. And] doubt whether O. XX, 
r. I6, can ever be properly epplied to the 
case of.a redemption suit. The provision 
of the Civil Procedure Code which regulates 
the granting of a preliminary decree in 
such a/case is O. XXXIV, r. 7, which cleet- 


. ly contemplates there being only one pre- 


liminary decree, (a) directing an account 
to be taken (if the amount due cennot 


beat once declared), and (b) giving directions 


as to payment of the sum certified on that 


_, account to be due in respect of the mort- 


gage-debt, etc. The same epplies to other 
mortgage stits under rules 2end4. Other- 
wise ther e would be two preliminary decrees, 


^s thing whichis clearly not contemplated 


by the provisions of the Civil Procedure 


- Code. 


= Rangoon Botatoung Co., Lid. v. 
tor of Rangoon (ro) a party has no right . 


As laid down by the Privy Council in 
Collec- 


' of appeal unless it is specifically given by 


:” Statute. In my opinion, sections 2 and 


- 96 of the Civil Procedure Code, npon wh ch 


alone the right of appeal ina case like 


the present can be based, must be con- 
"strüed w.th reference to section 33, wh ch 


» 7 Lad 


d'stingu shes between a judgment and a 


^ decree, and O. XX, r. 6, wh ch preser:bes 


thecontentsofa decree. Ifno such formal 
document hes been drawn ttp, then, in my 


‘opinion, no decree has been “passed, " 
© from wh ch an appeal can be brought under 


section 96 orsection 97. For these reasons, 


. I hold that Mr. Koyaji's contention is not 


. correct and thet the Assistant Judge was 


, justified in treating the respondents‘ cross- 
' object:ons as one that could properly be 
` made. ; 


The only other point is whether the 
Ass.stant Judge was justified .n his finding 
that the appellants were not “agrcul- 


(10) 16 Ind. Cas. 188; 40 C. 21; 16 C. W. N. 
961; I2 M. L. T. 195; (1912) M. W. N. 781; x6 
C. L. J. 245; 23 M. L. J. 276; 14 Bom. I. R. 833; 
ro A. L.J.271; 5 Bur. I. T.205 6 I,. B. R. 156; 
89 I, A. 197 (P. C). 
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turists, as defined in the Decean Agricul- 
turists' Relief Act. The Subordinate 


Judge has treated the plaintiffs” income 
from lands in Kolhapur State as income 
from agricultural sources, which cen be 
taken into account in favour of the plaint- 
iffs, but it is clear that the Assistant Judge 
correctly held that no income from lands 
not in a District, to which the Deccan 
Agriculturists' Relef Act apples, can pro- 
perly be so treated, for to constitute e 
person an "agr culturist " for the purposes 
of the Act he must earn his 1velihood 
principally by egriculture carried on 
-within the limits of a D strict to whch the 
"Actapplies. Also, it follows that the income 
from the Kolhapur lands must be treated 
as income on the other s.de of the account, 
i.e, as nomnaegrcultural income, It was 
contended that the lower Court was wrong 
in deducting the assessment of the lands 
irom their gross income, but, obviously, 
the Court must take into account only the 
net income, justas it doesin the case of any 


' other source of income, 


In my opinion, therefore, 
must be dismissed w:th costs. 
Pratt, J.—I concur and have only à 
few words to add on the point raised by 
Mr. Koyaji under section 97. 2 
A decree follows on the judgment but à 
decree is totally distinct from the judgment. 
Sections 96 and 97 giveanappealirom the 


the appeal 


“ decree, but there is no appeal from the 


judgment. For instance, the decree may be 
infavotr of a party inspite oifindings against 
the party in the judgment asin Anusuyabat 
v. Sakharam (II) end, as there held, there 
would be no right of appeal from the judg- 
ment. It is idle, therefore, to contend 
that a decree is implied in the judgment. 
Unless a decree is drawn up, there is no 
appeal. This is made further clear by the 
provision in the definiton of the decree 
for formal expression. The necessity for 
formality was emphaszed in Khadem 
Hossein v. Emdad Hossein (12), the case 
which led to the insertion in the Code of the 
section dealing with prel.minary decree, 
On this ground alone the objection under 
section 97 fails. 


(11) 7 B. 464; 4 Ind. Dec. (N. S.) 312. 
(12) 29 C. 758; 5 C. W. N. 627 (F. B), 
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Again, the finding on theissttes as- keke 
and: the order of reference to the Commis- 
sioner: are not a judgment which could be 
the basis: of:aideeree.:. A decree;involves 
a conclusive determination: of the rights 
of parties, but it. is preliminary when, 

inspite of that conclusive: determination, 
the suit is notrcomipletely disposed of. This 
distinction was:clearly made: in -Counsel’s 
argument adopted by ‘the Court ins Dulhin 
Golab: Koer- y. Radha DulariKoer. (x3). It oc- 
cits when, after decidingthesuit, the: Court 
‘hasito stay its hand: n-order.to work out the 
-consegttences.vof thé- decree on which;the 
complete; d‘sposal. of; the .:sitt. depends. 
There may bearithmetic.as\ ina. suit for 
account—-Rahimbhoy.Habibbhoy vc Turner 
(x4);—ot-execittion astin ast t for partition 
—Khaidem.-Hossetn w. .Emdad, Hossein (12). 
In.:each..of- these, cases ‘the’. rights... of 
“the >patties. as: to eceoutntabil:ty : and 
severalty have been; conclusively’ deter- 
3üined.; 

, But herejthe suit was for redemption 
and the taking of.an.eccount.wottld: þe 
raneillary - to a. .decree« for redemption. 
The Court, however; ordered an account 
to «be, taken without. making. an.order 
for redemption.. It seems..clear ; therefore, 


that. there was -no determination. of. -the ` 


rights‘of the párties.and nojudgment wh'ch 


id be:the basis of a preliminary decree. l 


S. D.. Appeal. dismissed; 


X3) 9? C 463; 9 Ind Dec, (s: J 753- (E. B'). 
iy. r5 B: 155,18.1. A.:6,r:5 nd, Jur. 35; 5 
Sar, Ba C... 639; 8 Ind. Deci: (N- S.) 104 (P. C). 


ants Nos. rand 2. 


. of” Small Cáuses, 


: - 


. CALCUTTA HIGH COURT. 

Civi, REVision PETITION No. 680 OF 1922. 
February, 8, 1923. > 

Present — Mr. Justice- Walmsley, , 
.SAMSAL HAQ AND ANOTHER — || 
DESSNDANIS. = PE TIMONERS EP 
YENSUS . i 

ABDUL KAIM—PLariter—Osrosrré, 

PARTY. 


Provincial Small Cause Comis Act. (LX ‘of 
1887); Sch. II, Aris, 6, t1—Mortgage, usufruc- 


"Máry-— Suit by mortgagor. to .vecover ‘balance. of 


morigage’ consideration, maintainability of- 
Suit, whether-cognisable by Small Cause -Court. - 

A suit by usufrüctuary  mortgagor to tecover 
from the'mortgagee the balance-of/the. mortgage 
Consideration alleged not. to have been pud: ‘By 
him s. not maintainable. 

‘Such a suit as the above is not cognisable . by 
a Small'Cause Court. 

Shaik-Galim-v. Sadarijan 2Bibi,-29 Ind:' ‘Cas. 
621; 43 C. 59; 19 CUM INN 20907 21 Gr T. J. 
532,- followed. 

Civil revision in. the matter, Off Small 
Cause Court .No. 978 of i922 .of- the 
Munsif,,Seeond .Court, Pirosj pur. 

Mr. Abinash C handra Ghose, 
Petitioner.. . 

JÜDGMENT.—Noe one appears "d show 
cause against this rule, The. position. is 
this: "The. plaintiff executed 3 usufruc- 
tuary mdrtgage in.favour.of the defend- 
The. sum. Mentioned 
in the bond was Rs. 150. He. -brought 
the suit ‘to. which this rule. relates, to 
recover R$. 30 on the allegation . that. the 
mortgagees paid him only Rs» 120. It is 
atgued on behalf of the. defenda: nts-peti- 
tioners. that, ‘the suit is not maintainable 
and, in any event, not triable by a.Court 
These: questions were 
ta'sed. in the case of Shaw Galim: v, 
Sadarijan Bibi-(i) and ‘the answer to-both 
the. questions was in. the. negatives. The 
Rule .is. made absolute, the judgment .of 
the Court of Small. Causes is set. 'aside 
and the suit dismissed "with, costs; As 
theré is no ?ppearance by the opposite 
party in this Court, there will be no:order 

s to the costs.of this Riile. 
Rule. made absolute. 


for: ‘the 


Z. K, 
(1) 29 Ind. Cas. 621; 43 C. 59; Ig C. W. N, 1332; 
oI € L. Jo 532. 
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BALAGURU NAIDU V. MUTHURATHNAM YER, 


MADRAS HIGH COURT. 
Civi, REVISION PETITION No. 804 
OF 1921. 

April 71, 1923. 

Present — Mr, Justice Krishnan. 
BALAGURU NAIDU, BY HIS AUTHORISED 
AGENT CHIDAMBARAM CHETTY 
—PETITIONER 

Versus 
MUTHURATHNAM IVER AND OTHERS— 
CouNTER-PETITIONERS 
—RESPONDENTS. 

Civil Procedure Code {Act V of 1908), s. 149, 
O. XXXIII, r. 7— Application to sue as pauper, 
dismissal of, effect of— Extension of time for pay- 


ment of Court-fees—Discretion of Court—Pro- 
cedure. 


A pauper application is really a combination 
of a plaint and an application to excuse the pay- 
ment of Court-fees on it. When the petition 
is dismissed on the ground that the petitioner 
is not à pauper or on the ground that a dismissal 
of a similar previous petition operates as a bar, 
itis the application which fails, but the plaint 
remains and may be ‘validated by payment of 
Court-fees within 'atime to befixed by the Court 
if the Court in the exercise of its discretion is 
prepared to grant time. Itis not necessary that 
a competent application to sue in forma pauperis 
should be on the record befote time can be given 
fot-payment of Court-fees on the plaint filed at 
the, same time, 

Petition, under section. 115 of Act V-of 
X908 and section 107 of the. Government 
of India Act, praying the High Court to 
revise the order, dated 27th June 1021, of 
the Court of the. 
Trichinopoly, in Original Petition No. 18 
of. 1921. 

Mr, C. A. Seshagiri 
Petitioner. 

Mr, T. V. Multhukrishna Aiyar, for the 
Respondents. 


JÜDGMENT.—A pauper application is 
really a combination of a plaint and an 
application to excuse the payment of 
Court-fee on it. When the petition is 
dismissed, whether on the ground that 
the petitioner is not a pauper or on the 
ground that a dismissal of s similar 
previous petition bars the present peti- 
tion, it is the applicetion that fails; but 
the plaint remains and may be validated 
by payMent of Court-fees within a time 
to be fixed by Court, if the Court in the 
eXercise of its discretion, is prepared to 
gtant time, The District Munsif is not 
tight in thinking that there should he 


Sastri, for the 
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a competent application to sue én forma 
pawperts on record, before time can be 
giyen to pay Court-fees on the plaint filed 
at the same time. No case has iaid that 
down, The case will, therefore, go back 
to the District Munsif to decide whether 
he considers there is proper ground 
to grant plaintiff time to pay the Qourt- 
fees till the date when he actually paid 
it and if he holds in favour of tke 
plaintiff on the point, the plaiit will have 
to be taken ss filed on the date, it.was 
originally put into Court’ along with the 
pavper petition, See Siuart Skinner v. 
William Orde (I). The questio: is one for 
the exercise of the Munsif’s discretion on 
the facts of the ‘case. 

The order of the lower Court is set 
aside and the case remanded .to it for 
a fresh disposal in the light of the 
‘above. 

Costs of this Civil Revision Petition and 
of the proceedings in the lower Court 
will abide and follow. theresvit. 

v. N: v. Order. Set aside; 

Z. K. Case remanded, 

(1) 2 A. 241; 4 C. L. R. 331; 61A, 126; 4 Sar. P. 


C. J. 31; 3 Suth. P. C. J. 627; 1 Ind. Dec, (N. $.) 
685 (P. C) 


CALCUTTA HIGH COURT.. 
SECOND CIVIL APPEAL NO. 2324 CF 1920. 
January 5, 1923. 
Present-—-Mr, Justice Ghese and Mr. 

Justice Panton. 
MAHADEB PROSAD KANARIA— 
DEPENDANT—-APPELLANT 
VErSUS 
. MAHABIR PROSAD AND ANOTHER— 
PLAINTIFFS—RESPONDENTS, 

Fraud-—Decree, suil to seb aside— Non-service 
of summonses— Incomplete statement of proposi- 
Hon of law in plaint. ' 

An ex parte decree: cannot be set'aside:on the 
ground of fraud. on the mere finding that the 
summonses were not served on the defendants. 
There must be a further finding that there was 
fraudulent -suppression of summonses at the 
instance of the: plaintiff, ZEE : 
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An incomplete stat t iti f l 

law Contained in tie plaint pied tom Me ies E ie n C e rue 
to fraud on the part of the plaintiff. ey were written by, and on behalf of, 

thethen defendants, Ir order that they 
might operate as acknowled;ments of 
liability within the meaning of section 
I9, 1t was necessary that they should 
heve been signed by the defendants or by 
either of them, But they were. not so 
signed. But can it be said on these 
facts that the present defendants, wLo 
were plaintiffs in the Small Cause Court 
were guilty of fraud in having st cceeved 
in Obteining a decree from the Small 
Cause Court? To our minds the state- 
ment of facts as set out above, points 
ipresistibly to tte conclusion that tiere 
was no fraud on tke part of tke present 
' de'endants who were the plaintiffs in the 
Small Cause Court; on tbe contrary, the 
plaintiffs were strictly accurate in ibe 
statement they made in the plairt in 
the Smajl Catse Covrt.. In this view 
of the matter, it is 
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Second appeal against the decree of 
the Second Additional District Judge, 
Midnapote, dated the 28th of August 1920. 

Messrs. Gopal Chandra Das and Abani 
- Nath Battacharjya, for the Appellant. . 

Messrs. D. N, Müra and Gopendra Nath 

“Das, for the Respondents. 

JUDGMENT.—Tuis appeal has arisen 
out ofa suit for setting aside an ex parte 
decree of tue Calcutta Smal Cause Court 

. PaSsed on the rztn December 1418, on 
the ground. that tuere was fraud on the 
. part of tie present defendants who were 
the plaintiff iu the Small Cause Court. 
Tne lower Appellate Court hes found that 
“the summons was not served on the plaint- 
. ifs who were the defendants in the Small 
Cause Court. There is, however, no 
, finding by the lower Appellate Court to 


the effect that there was fraudulent sup- 
pression of the summons at the instance 
of the plaintiff in the Smal! Cause Court, The 
lower Appellate Court has, however, found 
- that, the documents relied tpon by the 
' defendants who were plaintiffsin the Court 


of Small Causes did not operate as ack- 


nowledgments of liability ^ within the 
meaning of section rg of (he Indian Limita- 
tion Act inasmcrch as they had not been 
signed by the defendants and on that 
ground the lower Appellate Court . has 
come to the conc'usion that the decree 
‘had been obtained by the present de- 


fendants by misleading the Small Cause: 
Court. Now, it appears from the plaintin-. 
Causes which has 


the Court of Small 
: been shown to us by Dr, Mitter who 
appeared on behalf of .the respondents 
trat in tbe plaint ia the Court of Small 
Cause the plaintiffs. therein stated that 
the defendants in the Small Cause Court 
had made payments onaccount of ptinci- 


pal and interest and that the fact of the. 
payment of the principal appeared in the | 


handwriting of tne then defendants in 


not | necessary’ to 
go throvgh the long catena of cases in 
this Court where it has been held that 
a previous decree can be set aside on 
the ground of fraud at the instance of 
the parties whosucceede¢ in obtaining 
the previous decree. Each case . must 
depend upon itsown facts and Dr. 


| Mitter has failed to bring 40.001 notice 


any case where it has been laid down 
that an incomplete statement of a pro- 
position of law in the plaint constitutes 
fraud on the part: of the plaintiff. 
With these remarks, we set aside the 
judgment and decree of the. lower .Ap- 
pellate Court and restore those of the 
Puit Court with costs in this Court and 
in the lower Appellate Cuert. |... 
Appeal allowed. 
Z..K, 


'the letters written by,and on behalf of, 
the defendant and that, therefore, tbe. 
- claim laid in the Small Cause Court. |. 
“was not barred by.limitation. The letters 
'" which were relied upon by the then plaint- 
_ifts, have been shown to us, and it is | 
clear as also appears | ftom the judg- — . . |. aan 20. 
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DATTADA LAKSHMI WARASA RAJU v, YERRAMSETI GANGANNA, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NO, 
i 102 OF 10921, 
April 1x, 1923. 

Preseni-— Justice Sir Franeis Oldfield, KI, 
and Mr. Tustice Devadoss, 
DATTADA LAKSHMI NARASA RAJU 
—JHXECUTION-PETITIONER—DECREE- 

HOLDER—APPELLANT 


l VEY SUS 
YERRAMSETI GANGANNA AND OTHERS 


— DEFENDANTS NOS, 19, 20, 27 AND 28— 


RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 
182 (5)—CivW Procedure Code (Act V of 1908), 
Q. I, v. 23—Execution of decree— Notice 
tojudgment-debtor— Aitachmentordered—Step-in-aid 
of execution. 

Waereon an application forexecution of a decree 
by attachment of properties coming on for disposal 
after notice to the judgment-debtor the judgment- 
debtor was absent and the Court ordered attach- 
Mich under O. XXI, r. 23, of the Civil Procedur 

ode ; S 

Held, (1) that nothing had bsen done by the 
decree-holderon the day of heating which could be 
described as an application to take a step-in-aid 
of execution within the meaning of Art. 182 (5) of 
Sch. Ito the Limitation Act; 

(2) that even if it was permissible for the Court 
_to presume that the order ofattachment was made 
‘in coasequence of some oral application made by 

the decree-holder on that day, it would be an en- 
_ tirelysuperfiuous repetition of a written application 
which had already been made and could not, 
therefore, be regarded as an application to take 
a step-in-aid of execution within the meaning of 
the Article so as to give a fresh start of limitation. 


Masilamani Mudaliar v. Sethuswami Aiyar,is, 
41 Ind. Cas. 701; 41 M. 251; (1917) M. W. N. 502; ` 


.33 M. L.-J. 219; 22 M. L. T. x15, followed. . 
Abdul Kadir Rowiher, v. Krishna Malamal, 
Nair, 23 Ind. Cas. 533; 38 M. 695; 1 L. W. 271; 
(1914) M. W. N. 565; 26 M. L. J. 433; 15 M. L.., 
T. 305, referred to, dd 
Appeal against an order of the District 
Cou t, Kistna at Masulipatam, in Ap- 
peal No. 512 of 1919, preferred against 
that of the Court of the Subordinate 
Judge, Kistna at Ellore, in Execution 
Petition No. 7-of 1919 in Original Suit 
NO. 62 of 1907 
Mr D.Satyanarayana,forthe Appellant. 
Mr. P. Bapirazu, for.the Respondents, 


JUDGMENT.—The question in this 
appeal is whether tlie appellant's 
application for execution, presented 
on 5th September 1910, is in time, 


Itis not dsputed here that it canbe in 
time, only if something happened on 
September I5, 1915, wh ch can be regarded 


49 


asa step-in-aid of execution within the 
meaning of Art. 182, Sch. I, Limitation 
Act. The fifteenth September 1915 wes the 
day on which the previous execution 
application of the appellant, No. 55 of 
I915, came on for hearing after notice 
to the judgment-debtors. All we know 
of whet happened on that day is, that the 
judgment-debtors were absent and the 
attachment was ordered, So fer, there is 
nothing which can be regarded as a step- 
in-aid. We, however, ere asked to presume 
thet the attachment was ordered in conse- 
quence of some oral application having on 
that day been made by the petitioner. 
We need not consider whether we cre 
entitled or bound to make that presump- 
tion. We observe only thet there is 
nothing whatever on the record to support 
it. It is sufficient for us to say that, if 
such presumption must be made, there 
is still, in the cesebefore us, the objection 
taken in Masilamani Mudaliar y. Sethu- 
swami Atyar (I) to regerding it as a step- 
in-2id, that it cen only have been an en- 
trely superfluous repetition of an applice- 
tion, wh ch he dalready been ma dein writing 
and which was pending orders of the Court, 
We have been asked to dssentírom Ma st- 
lamani Mudaliar v. Sethuswamt Atyar (x) 
with reference to Abdul Kadir Rowther 
v. Krishna Malamal Nair (2), or inany case 
to refer the cofrectness of the former 
decision on account of the alleged conflict 
between the two. Weare unable to 
see that there is any conflict between 
the two; and we see no reason for doubting 
the correctness of Masilamani Mudaliar 
x. Sethuswamt Atyar (i) We add only 
to the consideration referred to there- 
in that et the stage in question 
in the disposel of the execution applica- 
tion with reference to O. XXI, r. 23 
that there was nothing for the petitioner 
to do. The course of the proceedings 
as prescribed inthatrule wes that the 
person to whom notice had been issued, 
hed to show cetse to the satis action 


(1) 4x Ind. Cas. 701; 41 M. 251; (1917) Mi Ws 
N. 502; 33 M. L. J. 219; 22 M. L. T. x15. 

(2) 23 Ind. Cas. 533; 38 M. 695; 1 L. W., 271; 
(1914) M. W. N, 563; 26 M. L. J. 433 15 M. L, 
qu oe 4 
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of ‘the Court that the decree could not 
be executed, and thet, in case of his ab- 
sence or of his fail: Tg to show such cause, 
it was the duty of the Court asa matter 
of course to order the execution appr ed 
for. 

Taking this view, we agree with the 
lower Appellate Court and dismiss the 
appeal against the appellate order with 
costs. 
OVS 

7 Appeal PE 


LAHORE HIGH: ‘COURT. 
SECOND CIVIL APPEALZNO. 1773 OF 7919. 
Decembéàz 16,.1922. 

Present. -—Mr. Justice ‘ABdul Raoof and 
Mr, -Justice Moti Sagar. 
Masimmu ZENAB-UN-NISA AND OTHERS 
—PLAINTIFFS—APPELLANTS 

versus — ^ 
DUNICHAND AND OTHERS -DEFENDANTS 
— RESPONDENTS. 

Custom— Personal Law—Kureshis of Lahore 
Town. ^ 

The Rureshis of Lahore Town, 
agriculturists; are in matters of succession boun 
by Muhammadan Law. 

Where the question is whether parties follow . 
custom or their personal law, the rule of law is 
that, if-any custom is shown to govern them, that 
custom must be held applicable, but if no custom 
is shown to. apply, then the peona law of the 
‘parties governs the case. [p.77i, col. 1] 

Secondappealfrom the decree of the 


District Jadge, Lahore, dated the roth June ` 


19159, from the Sub-Judge, Jullundur. 
Dr.Muhammad Iqbal, for the Appellants. 
Mr. Madan Gopal, for Mr. Tivath Ram, 

for the Respondents. 
SUDGMENT.—This second appeal arises 

out of a suit for a declaration that 

certain houses attached by defendant No. x 

in execution of his decree against defend- 

ahts Nos. 2 and 3 and ‘cettain other judg- 
ment-debtots,now fep tesented by defendants 

Nos. 4 to 7, ate not liable te attachment and 

sale. The pleintiffs are the widow and the 

daughters of one Khuda Bakhsh ‘misiri, 


— 
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who died vety many yeats ago, andike prop- 
erty in svit consists of two "houses in the 
Citv ot Lahore which admittedly belonged 
to Khude Bakhsh, deceased, at one time. 
The widow, Musammat Fahiman, claims 
exclusive tights of ownership in éne.of the 
houses in consequence of a gift « elleged to 
have been made in her favour by her de- 
ceased husband in lieu of her dower, and 
in the other a 42 -64tbs share only is claimed 
by the daughters by virtue of their tights 
of inheritance in their: father's property, 

under the Muhammadan Law, by which it 
is alleged they are governed. It is further 
alleged in the plaint that the agreement 
madein July 1916 between the decree-hoidet. 
Duni Chand and Fazel Hussain, son of 
Khuda Bukhsh, deceased, whereby the 
latter stcod surety. and hypothecated 
the houses in suit to the decree-holder 
as additional security fcr payment 
of the decretal amount dre from 
the judgment-debtors was void as having 
been effected under undue inflüence and 
in any case not capable of being enforced 
against the plaintiffs, who were no patties 
to that deed. The defendant denied the 
material allegations in- the plaint, Tepudie 
ated the alleged gift in favour of the widow, 

Tepelled the imputation that the agreement 
of 1916 was not fairly obtained and asserted 
that the plaintiffs weré governed, by custom 


. and not by their personal law, and that by 
not being Ü'custot daughters were not entitled to a 


share in their father’s inheritance, On 
these pleadingsnineissues were raised, and 


f set down for trial; of these, reference need ` 


Cbe made here only to three : — 

T: Was the house No.2 given to Musam- 
mat bahiman, plaintiff, by her husband in 
lien of her dower ? 

2. Ate the plaintiffs and parties, except 
Duni Chand, bound by Mutammadan Law? 
If not, what governs them, ?'. 

d "Did bazal Hussain stand sutety.undet . 
undue influence, and, if so, what was that? 

The Subordinate Judge found on evidence 
that the alleged gift in ta vour of the widow 
was ‘not proved: that the plaintiffs were 
governed by theit personal law and not by 
custom, and that the deed of hypotheécation 
was obtained by the decree-holder under 
citcumstances, which did not make it bind- 
ing upon the plaintiffs. In this vicw, the 
Subordinate Judge dismissed the claim of 
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the widow, -but decreed the. lam of the 
daughters: to the extent of 42 -64ths sha ze 
in béth. the. houses: 

On appeal. the. learned Disttict Judge 
confitthed the finding of thé"Érial Court on 
the first issue, but disagteedwith its findings 

on the other two issües, dnd held that 
plaintiffs, were governed by ‘custom, under 
which. daughters were excluded from’ in- 
Heritànce, 2nd that the hypothecation af 
the houses in suit in favout of the decréé- 
holder was a.pérfectly valid transaction 
and could not’? be questioned’ in ‘a ‘Court ol 
Justice on any legal.or equitable grounds. 
The result of these’ findings was, that the 
plaintiffs’ suit was dismissed in its entirety 
with ‘costs in both Courts. | . 

Against this judgment and' decree the 
plaintiffs ha ve pteferted a secorid.appeal to 
this Court, The finding.as to the. alleged 
gift with respect to house No.2 iri favour 
of the widcw, being obviously.a finding of 
fact, is not questioned in this appeal, and 
the. leatned Counsel for the appellants. has 
corifined Tis arguments to house No. x only, 
in which the daughters at? claiming a 42- 
64ths share under their Personal law. ^ 

. “The sole question for determination, thete- 
fore, is whether the Plaintiffs are governed 
by custom, or by Muhámmadan law. On 
this qüestion we are decidedly of opínion 
that'the finding of thé Court below is wrong 
and that the plaintiffs must be held-to be 
go yerned by their personal law; The Plaint- 


ifs, who are Kureshis, though they origin-? 


ally “belonged to Chiniot, have now been 
living in the town of lahoré for a large 
itümber of years, and the property in dis- 
pute is also situate iu this «town. "The 
are not agticulturists and have beer carty- 
ing on the'profession of me sonry-for more 
than one generation. The ‘rile cf law, is 
that,if any custom is shown to govern the 
parties, that’ custom - must Be. held appli- 
cable; but if no custom'^is shown to apply, 


' then the personal law-of-the patties governs .. 
It has: been -held by this Court .. 


the. case. 
in Ahmad-Din.v, Fazlan (x) that. Kureshis 
of Wazitabad dire governed by Muhammadan 


Law. in Karam Bibi v. Hussain Bakhsh . 


(2),, Kureshis gi the Gujranwala town were 


SE TU s A p 

g ey ue ii n A : 
& 0t toe x n H SN y ; z Yt 3 t: 3 
u (1). 175 pum h 1883; ES ee 
vu (2) .92 P. R. 1901; 143 P: lr A 1901. SO 
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"held eid b their Ageia law in the 
absence ofa special custom to the contrary. 
In Jowahir Singh v. Yaqub Shah (3), the 
learned Judges o bsetved: ‘Speaking general- 
ly,.it may, we think, be safely predicated of 
Kureshis that they are not members of en 
agricultural tribe. They belong to a tiibe, 
which’ came ‘originally from’ Arabia, or at 
least tredition so hes it, and they claim to be 
the tribe to which the Prophet belonged. 
Prima facie, therefore, the members of this 
tribe would be zealous-of adhering to the 
principles ot their rersonal lew, the Muhe- 
madan Law, and in their case, even when 
ave find them holding land, ‘the same pre- 
sumption cannot be predicated’ tegerdirg 
them as & class “s may properly be made, 
as a result of experience in rege rd to agricul- 
tural tribes, either perscnally Or in “pa rti- 
cular Iccalities, "U' Tn Fazuv. Karmo (4), 
the case whichthe.learned District Judge 
has protessedly tclicwed, it was held that 
in matters of. alienation KUreshis cf Jhang 
District followed custom, but it wes no- 
where faid down thatin matters f succés- 
sion also they were governed by custom 
and not by their personal law. 

: On a full consideration of the whole csse, 
we are òf opinion that it has nct been shown 
that the plaintiffs are bound by custom nor 
what custom, if any, they-are bound by 
They ate, as already stated, not agriculturists 
and the evidence on the recordin this case 
justifies the view thet Muhammadan Lew 
applies. We accordingly accept the appeal, 
and: hoid that plaintiffs exe governed by 
‘that law, and; setting aside the decreé cf the 
lower Appellate Court, grant them a decree 
fora declaration that they are entitled to a 
42 -64ths. share inhouse No.1 and thet this 
-share is not liable to attachment and sale 
in execütion of Duni Chand’s decree against 
his judgment-debtors. Respondents will 
"pay the costs of the appellants throughout, 
Z X. 

A peal accepted. 


MS = R. 1906; 59 P. Y. R “1906; 26 P. 
o6 
(4) . sk P. KR. Heer . 1 b. 
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LACHCHMINARAYAN V: ZAHIRUI, SAID ALVI. 


NAGPUR JUDICIAL COMMISSIONER'S 
COU 


First Crvi, APPEAL No. 88 oF 1921. 
July r9, 1925. 
Present-—Mr. Beker, Officiating J. C. 
and Mr. Hallifax, A. J. C. ; 
‘Seth LACHCHMI NARAYAN-—PLAINTIFF 
—APPELLANT 
YENSUS 
M oulvi ZABIRUL SAID ALVI AND 
OTHERS—DEFENDANTS— RESPONDENTS. 
Transfer of Property Act (I V of 1882), s. 59— 
Evidence Act (1 of 1872), s. 68—Mortagage-deed 
— Attestation, proof of—Second attesting witness 
noi called, effect of—Presumption—Evidence, 
weight of —Relationship—-Procedure—Duty of Trial 
Court —. Findings on all points tote recorded. 
The production of one attesting witness satis- 
fies the requirements of section 68 of the Evi- 
dence Act, and from the mere failure of a party 
to do more than the law requires of him and to 
produce both attesting witnesses it cannot 
be inferred that the other witness is being in- 
tentionally kept back and that his evidence would 
damage the case of that party. [p. 773, col. x.] 
Relationship to the agent of a party or even 
to the party himself is not sufficient reason 
by itself for disbelieving a witness. [p- 773, col. 2.] 
Where the evidence as to attestation of 
a mortgage-deed is evenly balanced, the weight 
of probability is on the side of attestation having 
"been carried out in a proper and effective mian- 
ner. [p.774, col. 1] i 
In appealable cases, it is desirable that an opin- 
ion should` be expressed by the Trial Court on 
all the important pọints in the case to avoid the 
necessity of a remand by the Appellate Court. 


[p. 774, c01-2.) — 
Mahosned Solaiman v. Birendra 


. R. (P. C) 405; 44 M. L. J. 388; 32 M. L. T. x15 
27 . W. N. 749; 37 C. L. J. 5601 (P. C), follow- 
ed. 


3 Appeal from the decree of the District 
Judge, Hoshangabad, in Civil Suit No. 


13 of rgz0, dated the 15th September 
1021. 
Messrs. M. Gupia and P. C. Duti, for 


the «Appellant. 
Mr. M. R. Dixit, for the Respondents, 
JUDGMENT.—The only point which 
grises in this appeal is whether the execu- 
tion of the mortgage-deed for Rs 5,000 
was properly attested. The fact that it 
was executed by the deceased Mazher-ul- 


Mahmud is not now contested and the 


lower Court has also found the consider- 
ation proved, but has dismissed the suit 
holding that it is not proved that the mort- 
gagor signed the decd in the presence, 


Chandra . 
..Singh, 74 Ind. Cas. 906; 5o C. 243; (1922) A. I.C 


of the attesting witnesses. We zre not 
concerned w.ththes:gnature of Musa mmat 
Fakr-ul-n'sa, | wife of Maulvt Mazhar- 
ul Mahmud, es it is admitted that her 
husband held 2 power of attorney for her, 
and has signed the deed on her behalf. 

(2) Two versions of the facts relating 
to attestation are to be found in the evi- 
dence. The story wh'ch the plaintiff urges 
us to accept is, that the mortgage-money 
wes taken by his agent Asaram from 
Gadarwara to Sohagpur and wes left by 
him with Cheran Lal (P. W. No. 11) and - 
Baldéo Prasad (P. W. No. 72) ate temple 
in Sohagpur wh'lethe deed was being got 
ready at the Maulvz’s house, and thet the 
deed was duly executed there by the Maulvt 
inthe presence of theattesting witnesses; 
Aziz-ul-Hesan (P. W. No. 8) and Abdul 
Qad r Khen who d:d not appearas 2 w.tness,. 
The story favoured by the defendents 
is that Udai Chand (P. W. No. 7) who wes 
the Mukhtyar of the Maulvt was sent to 
Gedarwara where the plaintif resides 
to find out how much the Seth would zd 
vance and on whet terms, end thet he 
brought the money back end e dreft of 
the deed to be executed; the deed wes 
attested by two witnesses outside the 
Maulvi's house end then sent in to him 
for signature, and he signed it inside the 
house and not in the presence of the wit- 
nesses, ' 

(3) This scecond story has been dis- 
believed by the learned Judge of the lower 
Court. It is extremely improbable that 
the plaintif would have given a large 
«sum of money amounting to over Rs. 3,7co 
to the servant of another man without 
a writing being taken from his master, 
and the story is contradicted by. the pleint- 
iff’s account books and bythe. endorse- 
ment of the Sub-Registrar on the deed 
itself which shows that. the money was 
paid in bhs presence, and also very 
directly by the depositions of Charanlal 
(P. W. No. rx) and Baldéo Prasad- 
(P. W. No. 12), whichappear to us to be 
true., 


(4) The witness Udai Chand (P. W. No.7) 
who tells this second story is the writer 
of the mortgage-bond. He was the Mawulvi's 
Mukhiyar and remained’ in the service 
‘of his brother, the first defendant; t. six 
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months before the was examined im Court 
and even now occasionally works for hm, 
According to him, thew.tnesses attested 
‘before the dotttment was-sent in to the 
‘Maulvsto be signed, whereas Aziz-ul-Eesen 
(P. W.:No. 8), an attesting w.tness, S&yS 
that the Maulvt had already signed when 
he and the other attesting witness, Abdul ` 
‘Qadir Khan, signed. We are satisfied 
that -Udaichand’s account of the execu- 
tion and attestation of. the document is €s 
tntrtteas:h’s account of the bringing of 
the money from Gadarwara to Sohegpttr. 
Whether thet-untruth js intentional or 
not does not matter, 

(5) The second attesting witness has 
not been produced in Court, "He was 
a dependant of the defendants and hs 
whereabouüís are not known to the 
plaintif. The plaintiff hes eddticed eyi- 
dence to show. .that he searched for him 
in various places but could not find him 
and though Udeichend (P W No. 7) says 
that he saw him four months before at 
Itarsi, we do not think that. the plaintiff 
is to blame in any way for not producing 
him, Still less do we think “that it wes 
incumbent on the pleintii? to satisfy the 
Court thit he made such o diligent end 
thorough search for him as the learned 
District Judge seems.to demand, on pain 
of h^ving the rest of h's evidence ds- 
cred ted, Theproduction of onecttest ng 
witness sat'sfied tha requirements of sec 
ton 68 of the Evidence Act, and from 
a mare failure to do more than is requ red 
oi him and produce them both even 
hə knows where the other is, it cannot 
be inferred that the plaintif is intentionel- 
ly keaving back the other and,.therefore, 
tht hs evidence would damage the plaint- 
iif’s case. Still less can stich an inference 
be drawn in this case, as it appears from 
th» deposition of Udz'chend (P. W. No. 7) 
that the defendants know where Abdul 
Q:idir Khen is and could have called hm. 
(6) Ariz-dl-Hesen (P. W. No. 8):s the 
.&ttesting witness who was called. He starts 
with the statement that'he does not re- 
member anything about the exectt’on 
of the mortgage, which is probable enough 
as -the event was thirteen years old when 
he spoke. Then, on examination of the 
document, he professed to be áble to re- 
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member several details of the incident, 
The effect of h's deposition 7s that he did 
not see the Maulvi sign the document 
but that th’s-wes done inside the house 
and the document was then brought to 
h'm outside the house for signature. It 
Js, however, to be noticed thet he has 
not ventured to sey expressly that he 
did not see the actual exectttion of the 
deed by the Mauloi. 

(7) Ramnarain (P. W. No. 9).and Kunj 
Beharilal (P. W.No. ro) both state that they 
were present when the document wes exe- 
cuted and that the Maulvi signed it in the 
presence of both attesting-witnesses. The 
latter hes been disbel'eved on the ground 
that he is the unole of the plaintift’s egent 
who is conducting the cese end elso be- 
cetise the reason he- gives for going to 
the Mauluiis house is unset'sfectory. Re- 
lationship to the egent of a perty or even 
to the. party h’mself is certainly not suffi- 
clent reeson..by itself for  disbeleving 
The reason he gives for go'ng 
to the-house fs thet he wanted to get Rem- 
ngran to write 2 document for h'm, end 
the learned Judge is of op'n'on thet, berg 
a . professionel petition-wr'ter, he would 
not be likely to go to others to get hs 
documents written. But Kunj Beherilel 
describes himself es e cult vetor end 
the -only ind cation in his evidence thet 
he s even. terete s h's statement in cross- 
examination: “I have g'ven. eviderce 
before concermng documents I heve 
written," It is in any cese very cctriron 
for even, professonel petton-wrters to 
get their own documents written for them, 
for the obvious reason, among others, thet 
the documents ere thereby rendered ees'er 
to prove ond ere less leble tobe de- 
nounced as forgeries. The discrepancies 
noted by the learned Judge between ihe 
depositions of Cheren'elend Kunj Beheri 
jel would be tin mportznt even if they 
had been describing events less then thirteen 
years -old. The learned Judge hes also 
drawn.2n inference adverse to the plaint- 
ifffrom his failure to cell Aserem es a wit. 
ness. In this Court it is steted, end not 
den'ed that Aserem wes then deed, 2 fect 
which wes not mentioned in the lower 
‘Court as it was thought too well known 
Admittedly, he was the plaintiffs agent 
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.2nd there could be no possible obj ect in 
Hct ‘him back if he were evailable. ~ 
(8) We consider the evi derice of these two - 
“witnessés to the effect that the Ma ulvi signed 
“the ‘docitment in the presence’ of: the two 
'attes sting witnesses to be préferáb]e ' to the 
Micertain ‘assertion by Az zuul-Hesen (P. 
“W. No. 8) thet the document wes signed by 
“the Maúlvi ~ inside the house, Further, 
.& mistaken, .though honest: impressi ion 
‘that this did happen might easily’ be ceiüsed 
in the mind of the witness in the cotirse 
.of years -by the fact, on which everybody 
is agreed, that the document wes ectually 
“taken inside the house.to be s'gned, but 
by the Begum and not by the. Maulvi. : 
(9) But even ifit could be'said thet the 
evidetice’ on the point wes evenly bale ticed, 
the weight of probability. ` would be’ on 
the side of the attestation having been 
carried outine proper and effective menner. 
It is almost a truism to say that whe t we 
know does happen in the great majority 
‘of cases we accept 2s probably. having 
happened. in any given case unless we 
heve information that it did not, but thet 
is really the effect of section rr4 of the 
‘Evidence Act.and the many .pubt'shed 
rulings on the well-known .mexim, which 
reproditces a vert of that section, in Latin. 
That the full formalities of attestation 
were observed in this case is rendered 
even more probable by proof of execution 
of the deed and of the payment of ‘the 
full ‘consideration, which ere not now con- 
tested, end by a fect mentioned in the 
‘course of the argument by. the. learned 
‘Counsel for the respondent. Ina a previous 
-mortgage (Exhibit P.. 5o) executed 
between the same perties ` fifteen months 
eeslier, in eddition to the two attesting 
witnesses to the signature of Maulyt Mazhar- 
ul-Mahmud, there were two female wit- 
nesses to attest that of the Begum Fakhr- 
ul-Nissa. It js clear, therefore.’ that the 
‘importance of-all the formalities . of pro- 
per attestation wes known to the Mauloi 
and to Seth Ghesirem,.end. therefore, im! 
probable that thev. would have: omitted 
any of them on the second . occasion: 
(xo) We ere of opinion that the finding 
of the lower, Coitrt-on the qitest? on of eftesto- 
tion is wrong. "Ibis ‘set aside, "edid, Xm its 
placé, we record a "Bndig ‘that the mort 


ing statements-onCoath. 


> Des 


3. e 


gagé- déed^ "was Sen ‘attested. . As "th 
other issues ih tlie case have been left un 
decided, it will have to be remanded t 
“the lower Court, In that connection thi 
‘attention of the learned Judge is directe 
to the remarks of the:Privy Council. ir 
Mahomed Solaiman v.. Birendra Chandra 
-Singh (1) to' the effect. that. it is desirable 
‘thet in appealable cases an opinon shorld 
be expressed on'ell the important points, 
to avoid the. necessity of.a remand.by the 
Appellate Court. "The: ‘costs of the áppez] 
will be costs in the suit,’ - 
v^ SORS . Order accordingly! ' 
M 74 Ind. Cas. 906; 50 C. 243; (1922). A. T. 
'R. (P. C) 495 44 M. L. J.:388; 32 M. LT. "s 
27 C. W.N i tia L. J. 561 (P. ca 
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| SECOND, crv APPEAL, No. 307 OF 1083. 
July 16, 1923. 
Present, —Mr. De. fel, Ic. 
MUNNA LAL—DEFENDAN neon Aa 
‘ VEVSUS : 
J Al INDAR BAEADUR SINGE—Praswr- 
IFF—RESPONDENT. ' , 
Practice —Secónd appeal — Custoni; existence, of 
— Question of law—Cusiom, proof of—Length of 
time vequived—Lakhimpur town—Landlord, right 
of, to recover one-fourth - of -s le brice— Custom, 
whether reasonable—Legal practitioners, duty , and 


respoxsibility of. 
, The question whether the facts found in any 
given instance prove’ the existence of the essential 


e t 


' attributes of a custom  or.usage is a questicn 


of. law which may be discussed in sécond 


appeal. '[p. 775, col. 2.] 
^ The length of time during which. the existeríce 


of a custom must be shown,’ depends upon the 
circumstances of each case; but'as a general rule 
proof of the existence of a custom, as far back 
as living witnesses can remember, is treated, in 
the absence of any sufficient rebutting evidence, 
as proving the existence of.the custom from time 
immemorial. Evidence of the existence of an 
alleged custom for a period of 20 years máy be 
sufficient to warrant a Court in finding as a fact 
the existence of the custom from time immemorial. 
[p. 777, col. .3.] 

There is a valid aston in the town’ of ‘Lakhimi- 
pur . whereby the talugday is entitled to receive 
one-fourth, of the sale-price when a house or the 
materials of a house are ‘sold. Such'a custom 
as the above is .perfectly reasonable and oughtto 
be enforced. fp. 775, col,x.] , 


F` Legal practitioners. olight’ to be carefil'in mak: 
‘They must remember 
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that they have-to maintain the reputation of a 


very highly placed and highly esteemed pro- 
tenons [p. 977; col. 2.]^ 


* Second appealegainst the decree of the 
District Judge, Sitapur, dated the 17th May 
1022, reversing that of the Sub-Judge, 
Kheri, dated the r4th June 1920. .. 

Messrs. Wasin and Was si: Hasan, 
the, Appellant. 


Massrs. St. G, Jackson, Gokaran Nath Misma, 
Bisheshav Nath, Niamatullah, Ishri Prasad, 
Suraj Narain Dikshit and A. P. Sen, for 
the Respondent. 


JUDGMENT.—-'The plaintif talugdar, in 
whose ta luqa is situated the town of 
Lakhimpur, sued the defendant Manna 
Lal, the vendee of. a ‘house situated in 
the town. The sticcessors-in-interest of 
the vendor Ajudhia. Prasad’ were also 
made parties defendant to thesu't. ‘Ihe 
claim was.for the recovery of one- -fourth 
of the sale consideration, known in the 
Vernacular as. zar-1-chaharum. The basis of 
the claim is described: in paragraph No. 4 of 
the pleint,that it is the custom of the village 
and also of the other villages of the 
plaintiii’s estate thet when any person 
sells hs hottse or materials of hs house, 
the lalugdar gets one-fourth of the price of 
the house or of the mater‘alsof the house. 
The F-rst Court of the Subord nate Judge 
of Kheri d sm'ssed the suit on the ground 
that no immemorial custom was proved. 
Onappealtothe District Judge of Ste pur, 
‘the suit was decreed on the ground thet 
the local custom of the village or town 
was proved. - This second appeal is brought 
by the defendant-vendee, Manna Lel,end the 
successors-in-intzrest of the vendor ere nol 
parties thereto. It was urged on behelf 
of the appellant that such e custom as 
was put forward by the pleintiff was not 
proved inthe manner in wh'ch a custom 
ought tobeproved. It wes first objected, 
onbehalf of.the pleintifi-respondent, thet 
the decision of a custom was one of fact 
and that the finding of the lower Court 
was binding on this.Court. The question 
‘of custom is one of mixed fact and law; 
and whet is argued here is that, 
accepting the. evidence believed by 
‘the - lower Appellete Court, all the attri- 
putes: of a local “custom were’ not made 
‘out, ~Thepoint regarding the matter which 
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canberaisedin second appeal ona question 


of local custom has been fully dealt with 
by a learned Judge of the Calcutta High 
Court in Kallas Chandra Dutta v, Padma 
Kishore Roy (1). Asis the practice of that, 
learned Judge every available. ruling 


on the subjectis brought into contribution 


and nothing remains to be said on the 
subject after thé exhatstive judgment. 
An appeal like the present is covered 
by the learned Judge's observations on 
page 291;*— 

“The decision may, further, be liable 
to attack on the ground thatin the deter- 
mination of the qttestion in controversy, 
legal principles or tests have been erro- 
neously applied, for instance, that the 
Court hes not correctly apprec'ated the 
essential attributes of a custom, „or, has 
overlooked the distinction betweéna custom 

and ausage.. ..Conseqttently, the question 
whether the facts found inany given in- 


stance prove the existence of the essential 
attribtttes ofa custom or usage isa question 


of law, which may be discussed jn second 
appesl.” These are exactly the ponts 
put forward intheargument of the learn; 
ed Counsel for the appellent after this 
Court expressed ‘the opinion that the 
Counsel was not entitled to examine the 
evidence wh'ch wes bel.evéd by the lower 
Tt is clear. thet, on 
secondzppealhere,eninqu'ry must be me dẹ 


: whether alltheattributes of è local custom 


heve, been esstablished or not by: the evi- 


_dence whichis accepted by the lower Court. 


The lower Court hes further considered 
the law applicable to usage and that is 
anothei point which requires inqviry. 

First of all, the point made- on behalf 
of the defendant wes that there was no 
entry of any custom in the wajib-ularz. 
I thnk that this has been correctly answer- 
ed by the lower Appellate Court; ‘It, ap- 
pears that the wajid-ul-arz was prepared 


“under instructions issued by the Settlement 


Commissioner in 1863 by Circuler, No. 20 
ofthat year. The Settlement was carried 


on during the years 1868-1871. and the 


waitb-ul-arz of the village must have been 
during that time.  Ustellv, 


(1) 41 Ind. Cas. 959; 45C. 285; 25C. L. J. 613; 
: 972. - 
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a custom like the present, if it existed, 
was entered in Chapter IX of the Wa11b- 
ul-arz. Asalready observed, the revenue 
paying village of Lakhimpur is part 
of ataluga and the entry in the wajib-ul- 
arxistbat this Chapter IX was left blank 
because the village was a talugdar? villags. 
In the instructions referred to above, pare- 
graph No. 6 lays down: "Generally, in taluga 
villages in which thereare notinder-proprie 
tors and in zemidarivillages held by a single 
proprietor Heading No. 1, 6, 7, 8, 10,11 and 
13 will be applicable.” It is clear, therefore, 
that the Settlement Officer was not re- 
quired to fill tp heading or Chapter IX. 
The appellant’s learned Counsel referred to 
paragraph No. 5 of the Crctler that in 
galuga villages the entries shall in the mein 
be made in the waiib-ul-arz of the parent 
village andreferencethereto given inthose 
of the other villages of the taluqe. He 
argued from this thet if any custom of 
the recovery of zar-i-chaharum ex'sted 
theentry would have been ma de^n Heading 
IX of the parent village. I do not think 
. that this” construction of the Circular 5$ 
correct, Paragraph No.5 refers to the 
entries whch have to be made in 
lalugdari villages end does not ley down, 
contrary to the drections in peregraph 
No. 6, that Heading IX of the «waiib- 
ul-arz of a talugdari village shell be filled 
up, The lower Appellate Court arrived 
et a correct conclusion thet the absence 
of an entry of the custom in the waiib-ul- 
arz of this village did not prove that stitch 
a custom did not exist at the time whet: 
it was prepared. 


The lower Appellate Court has held that 
satisfactory proof of the recovery of za"-i- 
chaharum in 75 instances beginning with 
theyear 1890 hes been given by the plaint- 
iffend that note single instance of the want 
of payment, of which evidence wes produced 
by the defence, wes proved. The ergument 
of the 2ppellant’s learned Counsel wes that 
theinstances didnot gofar enough. "There 
was only one instancein 1890, one in 1892, 
and the rest of the yeer 1896 and efter. 
The leerned "Counsel ergtted thet the in- 
stances did not prove the immemorie2] nature 
of the custom. I think, however, thet 
the evidence must be viewed in relation 


easily be 
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to the growth ‘of the village. Inquiry 
must first be made whether there was 4 
possibilty of the existence of e large mass 
of evidence of therecovery of such payment 
prior to 1890. ‘The village is of recent 
growth (See Gazetteer o f. Kheri, Vol. 42 , page 
207). The civil station was laid out only 
in 1860. The town contains four beers 
the first of wh'ch was built in 1860. The 
town has grown rapidly since its selection 
as the District  head-quarters. In 1869 
itheda population of only 1654 persons. 
In 188r the total had risen to 7526, in x891 
to 8023 and inigortoover rir,ooo. It is 
obvious that, prior to 1860, there wotild 
have been no demand for houses and bet- 
ween 1860 and 189o 2 very smell one. The 
instances of sales indicate that hkachcha 
houses of cultivators have been purchased 
by Pleaders end other professional men who 
had been attrected to the town by its re- 
cent rise. The veltte of 2 house has renged 
from Rs. 50 to about Rs. 200. It may 
imagined. that, between 1860 
end 189o, the valte must be very 
small indeed; end it would be difficult to 
procure evidence of the very small 
amounts reelised by the taluqdar as Ws 
one-fourth share of the price. Accordirg 
tothe finding of the learned Judge of the 
lower Court, not a single instance !s este.b- 
lished of 2 sale prior to 1890 in which, on 
its being brought to the notice of the 
talugdar, no demend for zar-i-chacle11 m 
wes mede. The position of things, there- 
fore, is thet the /a/ugdar has esteblshed 
instances of the recovery of his dre ever 
since the town came into prominence. 
There must have been few instances of tre ns- 
fer of houses prior to 1890. The amounts 
arising out of sttch sale for 2 one-fourth 
charge must have been insignificant. No 
instance tothecontrery since 1800 has been 
proved by the defence, and the deferce 
hes not succeeded in proving the ren- 
existence of the right prior to r&go, 
Iam most impressed by the fect that, 
according to the Court of first inste nce, 
the knowledge of the falugdar’s demand 
hed become so common thet the entry 
of the r'ght of hag-t-chaharum hes become 
enordinery form inell sele- deeds of houses 
in Lekhimptr. In the present case the 
mention was purposely kept out of the sale- 
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deed but the vendor was so afraid of hav- 
ing to pay the talugdar’s dite that he ob- 
tained an agreement from the vendee 
that, on demand of any such payment 
being made and enforced, the vendee shall 
be liable to pay it. Under this state of 
facts, I think that a Court will be justified 
in holding that the cttstom was immemo- 
rial. This caseis such a oneas is contem- 
plated in paragraph No. 442 of Halsbury’s 
Laws of England. The heading is “Proof of 
Uset," and the okservetions of the learned 
commentator are:-—“‘The length of time 
during which ttser or enjoyment of rights 
alleged to exist by custom, that is to say, 
the existence of a custom must be shown, 
depends upon the circumstances 
of each case; but as a general rule proof 
of the existence of a custom, as far back 
as living’ witnesses can remember, is treat- 
ed, inthe absence of anysufficient rebutting 
evidence , as proving the existence of the 
custom from time immemorial. Evi- 
dence of the existence of analleged custom 
for 2 period of 20 years may be sufficient 
to watrant a Court in finding es a fact 
the existence of the cttstom from time 
immemorial.”” In support of the lest 
observation there is quoted the dictum of 
Abbott, C. J., “Areguler usegefor 20 yeers 
not explained or contredicted, is thet upon 
which many public end private rights are 
held, there being nothing in the usege to 
contravene the public policy." It is ed- 
mitted that thecustom is certainendthere 
canbeno doubt about itsbeing reasonable. 
When a village is established, the owner 
gives out land for building purposes to 
persons who would be nseful to him in 
the cultivation of. the land or for the 
general economy of the village. The ground 
land is not gifted but some kind of errenge- 
ment between the landlord and the tenent 
becomes hallowed by custom, ether the 
hottse.is not to be transferred without the 
consent of the landlord, who s thus given 
the choice £s to whom he shell admit to 
residence in his village, or 2 certain charge 
is made on transfer in order that un- 
desirable and unsuitable persons may not 
be substituted formen primerily selected 
for the convenience and use of the village. 

In my opinion the custom is immemorial, 
certain and reasonable and should 
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I shall not venture on the debatable ground 
of conflict befween useage end custom, 

A plea not entered'nthegrottnds of eppee 
was raised that payment can be enforced 
under the custom from the vendor end not 
from the vendee. I am not prepared to 
cons der this point es it is not entered 
in the grounds of appeal. It eppeers to 
heve been eccepted inboththelcwer Ccurts 
thet if the custom existed the plaintif 
could recover the money from either the 
vendor or the vendee . "When such wes 
the cese, the defendent-appellent's learned 
Counsel ought to have mede it e plea i n 
appeal if he desired to question this posi- 
tion apparently taken up by the perties 
so fer. 

i Asregerds ground of appeel No. 4 that 
the lower Appellete Court hes rot consider- 
edthe evidence of B. Benkey Beher! Lal, 
I heve reed the evidence of thet wit- 
ness 2nd find nothing of pert:culer im- 

ortence theren. Fe  hiumselí hes 
steted thet when he purchased a hetise from 

Bheiron Presed,e demend wes mede frem 
him on behalf of the telugécr fcr Z6.1-1- 
chakarum. I heve not exem‘ned the evi- 
dence on the recordso I have mede noccir- 
ment thereon; still, in this connection, 
I may implore lege! practitioners to be 
more carefulinstetements wh'chthey mete 
on oath. Recently, several such cases 
haye come within my knowledge and the 
thing is getting so notor'cus thet Courts 
put aside statements of these gentlemen 
w.thout the slightest hesitetion. I 
need not mention names but the testi- 
mony of one such witness in this cese has 
struck mees being full of prevericeticn. 
These gentlemen must remember that they 
heve to keep tip the reputation of a very 
highly placed and highly esteemed . pro- 
fession. 

I dismiss the appeal with costs. 


Zz. E. Appeal dismissed, 


be enforced. When this is my finding . .. - à 
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- SIND JUDICIAL COMMISSIONER'S 
COURT. 

SECOND CIVIL, APPEAL, NO. Io OF 1922. 
September 25, 1923. 
Present:—Mr. “Kennedy, J. C., and 
Mr. Raymond, A. J.C. 
NARUMAL MUL CHAND AND OTHERS 
. — PLAINTIFF S—APPELLANTS ` 


ver sus i 
:. NICHUMAL AND OTHERS—DEFENDANTS 
i — RESPONDENTS. 


Hindu Law—Mitakshata—- Joint Hindu family 
.— Powers of manager io represent joint family— 
Debts neither illegal nor tininoval—Decree obtained 
against father personally, whether can be executed 
against family ^ estate— Antecedent debt, what 
is. l 
` The manager of a joint Hindu family governed 
by Mitakshara, though he may not be the father 
-of the members of the joint family, has an im- 
-plied authority to do what is best for all con- 
cerned; he is the accredited agent of the family, 
and where he acts as a prudent owner would act 
either for the purpose of benefiting the estate 
-or averting any danger to it, his action ought 
to “be upheld.: ip. 779, col. 2.1 ` n 

There are occasions, including foreclosure ac- 
tions, when the managers of a Hindu joint family 
so effectively represent ell other members that 
the family as a whole is bound. fp. 780, col. 1.] 
. Sheo Shankar Ram v. Jaddo Kunwar, 24 Ind. 
Cas. 504; .36 A. 383; 18 C. W. N. 968; 16 M. L. 
7.175; (1914) M. W. N. 593; 1 I W. 645; 20 C. 
L. J. 282; r2 A. L. J. 1173; 16 Bom. L. R. 810; 

pb. Zt E C.), referred to. 
_ A decree obtained against a Hiudu father in a 
Mitakshara family personally in respect of a debt 
‘which is contracted. by him for the benefit of 
the family estate and which is neither illegal 
nor immoral, is binding on the family property 
and is enforceable against the joint family estate 
including the shares of the sons, even in the life- 
‘time of the father. [p. 780, col. 2.] 

Madhusudan Das Mohant Goswami v. Iswari 
Deyt Debt, 61 Ind. Cas. 25; 48 C. 341; 24 C. W. 
N. 949, relied upon. l 
` Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 
‘tr P. L. W. 5575; 15 A. L. J. 437; 19 Bom. I, R. 
.498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W.N. 
439; 22 M. L. T. 22; 6 L. W. 213 (P. C.), distin- 
guished. , - 

An antecedent debt means an  .obligation 
not only antecedently incurred but incurred 
wholly apart from the ownership of the joint 
estate or security afforded or supposed to be 
available by the joint estate. [p. 780, col. 2.) 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 39 A. 437; 44. I,A. 126; 2r C. W, 
N. 698; Y P. L. W. 5575; 15 A. L. J. 437; 19 Bom. 
L. R. 498; 26 C. L. J. x; 33 M. L. J. 14; (1917) M. 
W.N. 439,22 M.L. T.22; 6 L. W. 213 (P. C), 
followed. : 

Appeal from the judgment and decree 


of the District Judge, Larkana, in 
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[x 923, 
Appéal. No. 56 of 1019, confirming the 
judgment and decree of the Subordinate 
Judge, Larkana, in Suit No...2372.of 
1gi6, > a - 
i Mr. Kimatrai Bhojvaj, for the Appel- 
ant. l : 

Mr. .Tolasing Khushalsing, for Res- 
pondent No. 1. l 


` JUDGMENT .—This, ise secondappeal. 

To appreciate the questions of law raised 
therein, it is essential, to set out the 
following fects.  . - 

One Jessomal, deceased, left two sons, 
Mul Chandend Veriomal, both of whcm ere 
also now dead. Mulchand left two sons 
Narumal, plaintiff No. rz, end Newandmel, 
defendant No.2. Ve.riomel had only one son, 
Showke.mal, defendant No.2,andithe scns 
of the latter were -plaintifis Nos. 2, 3; 
4 and 5. All were members of 
a joint family and owned lends jointly 
including some rice factories at two ple.ces 
viz., Chejre and Kember. It has been es 
tablished that the family trading business 
was ancestral and continued at the time 
of the suit, though some of the members | 
of the joint family took to separate messing. 
It is admitted thet defendent No. 3 
Newandmaland defendant No.2 Showkemel 
were the menagers of the joint family 
business. i 

In Mey r9ro the family became largely 
indebted and Newandmal end Showkemal 
borrowed moneys from defendant No. I 
Nichumal which were utilised in discharging 
the family debts, incttrred' in connection 
with the trading business. On the 11th 
Mny r9r0- defendant No. rand defendants 
Nos. 2 and 3 exectited- a reference to arbit- 
ration with the obvious purpose of embody- 
ing ina decree the amount dite to the cre- 
ditor by defendants Nos. 2 and 3.- An 
award wes passed and on: the 17th May 
a decree was obtained in terms: thereof 
by which the latter-egreed to pay defend- 
ant No; I- Rs. 15,000 in certain: instal- 
ments. Next, on the 3rd July 1913, defend- 
ants Nos.2 and 3 borrowed a further sum 
‘of Rs. 10,000 from defendant No. 1 and exe- 
cuted 2 mortgage bond in h.s f2vottr, mort- 
gaging the family property. Certain dis- 
putes erose between defendant No. r end 
‘defendants Nos.2 end-3in respect of the 
ainount, due on the aforesaid decree as well 
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‘as où the mortgage-bond and a fresh refer- 
‘ence to arbitration was executed for the 
adjustment, The reference was filed in 
Court mentioning the name of the arbitre- 
‘tor to whom the parties proposed to refet 
‘their differences. He-made his award on 
‘the 21st January r9r4 in terms of which 
‘a consent decree was passed. The decree 
is dated the 21st January 1914 end provides 
for the payment of Rs.27,000.by three in- 
'stalments (including the emottnt due on 
‘the previous mortgage-decree end on the 
“subsequent mortgage-bond) and in ‘default 
‘of payment the judgment creditor wes 
“entitled to sell the mortgaged property 
Specifically described in the decree. 
~ .Plaintiffs-appellents brought the suit out 
of which this appeal arises.for a declare- 
tion that the lands mortgaged were ances- 
‘tral property and their share in it was not 
liable tosale esthere was no legelnecessity 
justifying the mortgage end they were 
‘not parties to either of the aforesaid de- 
'creés. they also prayed for an injtinction 
resttaining defendant No. 7 respondent 
from bringing to sale the properties in 
.execution of his decree.. 
`’ The Trail Court inen exhattstive judgment 
came to the conclusion that the awards 
and decrees were binding on the appellants’ 
“interests in the lends mortgaged end dis- 
missed their suit, On eppeel the decree 
“was confirmed by the District Court of 
Laikana. ` 


Before touching on the points reised 
-ineppeal before us, it would be well to clear 
-the ground :by considering the purposes 
‘which necessitated the heavy loans being 
-contracted by the managers of the joint 
family, Showkamal and Newe.ndmel, Thet 
these two. did manege the joint family 
ibtsiness is: unquestioneble, It is equally 
‘beyond ‘doubt that the joint family 
"business ‘consisted of agricultural. lends 
‘and. two.rice factories and no serios 
‘efort, .hes . been .made .to question 
the assertion thet this business wes 2n- 
cestrel.. .Both the. lower Courts heve 
held it clearly esteblished by the evidence 
on the record that first loan of Rs. 15,610 
had been borrowed to discharge debts proved 
to Lave been incurred in the management’ 
of the. family ‘business and, therefore; 
the loan had been contracted. to.: 
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füeet the family needs. Of the second 
loan of Rs. 10,0002 sum of Rs. 1,850 wes 
devoted towards payment of the interest 
on the first loan, and the balance, accord’ ng 
to. the evidence of Showkamel, hed been 
utilised in paying the Heris their dues 
and in enlarg' ng the scope of the fenvly 
business. Both these loans are entered 
in the eccotnt-books of the femily business 
Rs. 15,000 in the books of the Kembhar 
Kearkhene, and Rs.1o;ccoin thebooks of the 
Chejra Kerkhene. In ovr opinion the evi- 


: dence that the moneys hed been borrowed 


for joint family business is unimpeechable 
and both the lower Courts hed correctly 
eppreciatedit and rightly held that the legal 
necessity for the loans has been est blished. 
The first point taken on eppeal before us 
is that the lower Courts have erred in not 
holding that-the decrees having been pass- 
ed against the two defendants Showkemal 
end Newandmalintheir personal capacity 
they are not binding on the plaintifts-e ppel- 


lents and their interest in the mortgeged 


property, 


,. Itisa well establ’shed principle of Bindu 
Law thet the ‘Mitekshere feather is entitled 
to elienete the co-percenory property ‘to 
satisfy h's antecedent debt centrected 
by him for 2 purpose which is neither il- 
legal nor immorel' A d'stinction wes 
‘sought to be drawn in the present ccse as 
regerds the rights of Showkamal, the father 
of pleintifs Nos. 2 to5, end Newendmzl, 
the brother of pleintif No, 1, end it wes 
argued thet the rights of.e fether were 
much larger then those of e brother. But 
itis mot demed thet at the t'me the debis 
in suit were contracted, both Showkemel 
‘and Newendmel were the managers of fhe 
joint family and controlled the tamily tusi- 
ness. The mortgages effected Py them 
were indubitebly fox the benefit of the 
family estate and.for the necessities of the 
family trading business. The manager, 
thoveh he may not be the father of the 
members ot the joint family, has an implied, 
authority to do whati. hest forall concerred : 
he is the accredited acent of the family 
ged where be acts asa prudent owner 

“ud aot either forthe purpose of Fene- 
filing -the estate or averting any danger 
to it, his action ought to’ be upheld. In 
this case, therefore; the powers of the 
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‘manager of a joint family property are 
£overned by exactly the same principles as 
those that apply to the father. 

Now,in the ptesent case the mortgage- 
bonds executed by the aforesaid managers 
of the joint family did not purport to 
create a charge on their share in the estate 
alone but on the whole family estate. No 
doubt, the documents were executed by 
them alone but,equally, itis without doubt 
that the moneys borrowed were to relieve 
the necessities of the famify. As observed 
bythe Privy Council in Skeo Shankar Ram 
v. Jaddo Kunwar (1): ""Lheir Lordships 
saw no reason to dissent from the Indian 
decisions which showed there-were occasions 
including foreclosure actions, when the 
managers of a Hindu joint family 
so effectively represented all the other 
members that the family asa whole was 
bound and were of opinion that it was 
clear upon the facts of this case and on 
the findings of the Court upon them that 
it was a case wheré that principle ought 
to beapolied." The facts of the case cited 
bearcíose analogy to the present case. In 
Madhusudan Das Mohant Goswami v. 
Iswari Deyi Debi (2) a Hindu fether ina 
Mitakshara family contracted debts not 
proved to be illegal orimmoral anda decree 
was passed against him rersonally, it was 
held that the decree was binding on the 
family property and was enforceable against 
the joint family estate. 

Larfrom the debts contracted in this case 
being of an illegal or immorel character 
they ate proved to be forlegal necessity 
and as such entailed an obligation on the 
sons to discharge them and bound 
their interests in the joint estate. A cre- 
ditor could sue the Mitakshara tather alone 
andobtain a decree against him and enforce 
the decfee not only by attachment and sale 
of the father’sinterest but also of the sons’ 
interest in the joint property, 

Mr, Kimatrai, relying on the Privy Council 


(1) 24 Ind. Cas. 504; 36 A: 383; 18 C. W. Ni 
968; 16 M. L. T. 175 (1014) M. W. N. 593; 1 I 
W, 645; 20 C. L. J. 282; 12 A. L. J. 1173; 16 Bom: 
I. R. 810; 41 I. A. 216 (P. C). 

(2) 61 Ind. Cas. 25; 48 C. 341; 24 C. W. N: 
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case of Sahu RamChandra v. Bhup Singh (3), 
which has. proved a jrolfic source of 
judicial comment in later decisions of. the 
Indian Courts areted that the gor sircur- 
ted nO liability for the ,payment.0f the 
father's debts in the Jatter's lifetime. But 
the judgement of the Privy Councilis clear- 
lY inapplicable in the citeumstatces cf 
the present case. It proceeded vupen: tte. 
pious obligation of the son fo discharge 
his father's debts which werenot proved to 
have been incurred fot the interest of the 
estate itself which they owned jointly with 
their father. In the present case the debt 
was incutted equally for the benefit of the 
sons and, ander these circumstances, the 
sons'interestsin the estate are bound even 
in therather's lifetime. In Maghusudam 
Das Mohant Goswam v. Iswtri Deyi Debi 
(2) above referred to, wichardson, J., said, 
‘In my Opinion the decision of the Privy 
Council in Sahu Ram Chandra's case (3).has 
not overruled the longline of cases according 
to which a creditor who has obtained a 
personal derreeror money against a Mitak- 
shara father, the debt not teing tainted 
with illegality or immorality, is entitled 
to levy execution against the entirety of 
the joint family proj erty.” 

Itwesnext arguedthetthe lower Courts 
wele jn error in holding thet tbe debts 
in the present case were antecedent debts, 
and again in support of this contention 
the Privy Council case of Sahn Ram 
Chandra v. Bhup Singh (3) was relied upon, 

An intecedent debtis described in Meyne’s 
Hindu Law, page 418, as ‘en indebted- 
ness Of the father priorin tre to and in- 
dependent in origin of the particular 
dealing with the family property whether 
by wey of sale, mortgege or Other disposition 
which it is sought to enforce. against the’ 
son. InSahu Ram Chandra’s case (3) it was 
held that antecedent debt means an obli- 
gation not only antecedently incurred but 
incurred wholly apertírom the ownership 
of the joint estate or security afforded 
Otsupposed to be available by the joint es- 
tate, It has been clearly proved in the 


3) 39 Ind. Cas. 280; 39 A. 437; 44 I. A. 126; 
21 C. W. N. 698; x P. L. W. 557; 15A. L. J. 4373 
19 Bom. L. R. 498; 26 C. L. J. I; 33 M. L. J. 14; 
(1917) M. W. N. 439; .22 M.L. T. 22; 6 EL. We 
213 (P. C). i ; 
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present case that the first Joan of 
Rs, 15,000 borrowed on the mortgage was 
utilisedfor payments to. various Haris to 
whom theamo,ntswere due priorto theloan. 
The mortgage was, therefore, for an antece- 
dent debt. ‘Lhe second loan of Rs. 10,000 
was utilised partly in paying off the interest 
due on the first loan and again in payment 
to the Haris. Before. the mortgage-deeds 
were executed in favour of the creditor 
these debts were due and owing. In Pandu- 
rang. Narayan” Samant v. Bhagwan- 
das Atmaram Shet (4) defendant's father 
passed a mortgage of ancestral property 
to plaintiff’sfatherfor Rs,:,499, out of which 
Rs. 700 were due by the mortgagor to the 
morteagee the sum of Rs. 70° was received 
in cash by the former te pay off debts which 
he owed to others. ‘Lhe mortgagee having 
sted 10 recover the morteage emount the 
defendants contended that the debt nos 
being an antecedent debt of their fetker 
they were not bound under Hindu Law to 
pay it, it was held. that the defendants were 
liable to pay the moitgage-debt contracted 
by their father inasmuch @s the Object 
Of the mortgage wasto pay off the antece- 


dent debtsc treated by him pj rior tothe morti- 


Safe. It was also Observed in this case 
that there is nothing in the judgment of 
Sahu Ram Chandra’s case (3) which sty ports 
the contention that the antecedent debt 
must be due to the mortgagee himself, 


and that the oDject of the alienation must 


be to satisfy the antecedent debt due to 
the àlienee. ; 

I Have not the Slightest hesitation ip 
holding thatthe loan had been contracted 
from the mortgagee for the payment of 
antecedent debts and was intended for the 
benefit of the family estate wherein the sons 
participated. and theirinterestsin the fami] Y 
property must be, therefore, charged with 
the liability incurred, 

The appeal, therefore, tails and is dismissed 
with costs: ` 

P.B. A. Appeal dismissed. 


(4) 55 Ind: Cas. 544; 44 B. 341; 22 Bom. I. 
Ri 120. 
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Justice Venkatasubbea Rao. 
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VEYSUS 
Raja RAMAKRISHNAMBA GARU AND 


ANOTHER—RESPONDENTS. 

Madras Court of Wards Act (I of 1902), ss. 59, 
63— Guardians and Wards Act (VIII of 1890) 
—Ward of Couri-—— Guardian, appointment of— 
-—Pvroperiy of which ward ts trustee, whether vests 
in guardian— Property of the minor,” „meaning 
of—Trustee de son tort, liability of—"Jurisdic- 
lon, absence of, whether cured by consent 
of parities. 

Where the Court of Wards, under section 59 of 
the Madras Court of Wards Act, releases from its 
Superintendence the property of a minor and ap- 
points a person to be guardian, such appointment 
vests in him only the property of which the minor 
is the beneficial owner and not any property of 
which he is merely a trustee. (p. 785, col. r.] 

Where the wardship of a ward of Court ceases, 
the arrangements made by the Court of Wards 
under section 63 of the Madras Court of Wards 
Act in respectof property of which the ward is a 
trustee also automatically cease. [p. 783, col. 2,] 

The expression "property of the minor” in 
section 59 of the Madras Court of Wards Act means, 
property of which he is the beneficial owner and 
does not include property of which he is only a 
trustee. [p. 784, colz; p. 785, col.1.] 

Per Spencer, J—-The District Court has no 
power under the Guardians and Wards Act to 
appoint a guardian in respect of trust properties, 
nor does the Act contain any provision empowering 
a guardian to deal with trust properties. [p. 783, 
col. 2. 

one Venkatachalapatht diyar v. Thirugnana- 
sambanda Pandaya Sannadhi, 42 Ind. Cas.273; 33 
M. L. J.297; 6L. W. 637 and Kilby v. Bahursa 
Sheoratan Kuar, 7o Ind. Cas. 872; 1 Pat. 432; 3 
P. L. T. 805; (1922) A. I. R. (Pat.) 527, followed. 

No Court can arrogate to itself powers which the 
Legislature has not conferred on it. A Cburt has 
no power to adjudicate upon a subject-matter 
which does not fall within its province as defined 
by law and if it has no jurisdiction over the sub- 
ject-matter, consent of parties cannot confer such 
jurisdiction. [p. 784, col.1.] 

Gurdeo Singh v. Chandrika Singh, x Ind. Cas. 
913; 36 C.193; 5 C.L. J. Orr, Ranjit Missir v. 
Ramudar Singh, 16 Ind. Cas. 940; 16 C. L. J. 77; 
1; C. W. N. 116 aud Komma Somahha v. 
Kodidala Pedda Ramiah, 13 Ind. Cas. 251; 36 
M, 39; (torr) 2 M. W; N. 519; 22 M. L. J. 193, 
followed. 

Where a guardian of a minot’s property 
intermeddles with property of which the minor 
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is a trustee, he is liable as a trustee de son iort fox 
acts dong duting his management but his liability 
is to answer to the real trustee and not to the Court 
te Via he was appointed guardian. [p. 783, 
col. 2. 


Appeals against an order of the Dis- 
trict Court, Chittoor, dated the 8th August 
1922. and 23rd November 1922, in C. 
M. P. No. 92 of i922 end C. M. P. 
No. 4o of 1922 respectively in O. P. 
No. 10 of 1922. 

Petition totevise an order, dated the 
30th September 1922, of the said District 
Court, Chittoor, in M. P. No. 223 of 1922 
and M. P.No.125 of 1922 (O. P. No. Io of 


1922). 
Messrs. C. V. Anantha Krishna 
Iyer, C. S. Venkatachariar end A. 


Ramachandra Iyer, for ihe Appellant:— 
The point for decision is whether a 
guardian appointed under section 59 
of the Court of Wards Act over the 
‘ property ofa minor” canbe held account- 
able inregard to properties of which the 
minor is only a tiustee. The lower Court 
has held in effect heis guardian also of 
the trust property andassuch accountable. 

Section 59, dealing with the property 
of the minor, canrefer only to property 
of which he is the beneficial owner. A clear 
distinction is, recognised throughout the 
Act between property ofthe minor of which 
he is thebeneficialand full owner and that 
over which he isonly a trustee. See sec- 
tions.9, I9, 24, 29, 34, 35 and 63 of the 
Court of Wards Act. DU 

The guardian appointed under the Court 
of Wards Act is" stated to be subject to 
the same rights and liabilities 2s if he had 
been .appointed under the Guardians and 
Wards Act; and, Courts exercising juris- 
diction under the Guardians and Wards 


Act are Courts of a very special juris- : 


‘diction [Komma Somakkav. Kodidala Pedda 
Ramiah (x); Achratlal Jektsendas v. 
Chimanlal Parbhudas (2).} 

‘Their powers are limited to those ex- 
“pressly conferred by the Statüte, It has, 
therefore, been held, that a Court cannot 
under the Guardians and Wards Actappoint 
a guardian .— for property- of which the 


f '(1) .z3 Ind. Cas. 251; 36 M.-39; (1911}-2 M. Wi 
N: 5t9p22-Mé.- 34 J. 1935 - KN 

(2) 37 Ind; Cas; 215; 40 B. 600; 18 Bom; Ij 
SR: 582. C n s : 
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minor is only a trustee. See Obla Venkata- 
chalapatht Aiyar v. Thirugnanasa mbanda. 
Pandara  Sannadhi (3); Kilby v. Bahuria 
Sheoraian Kuar (4). ` | 
Further, the express- language of section, 
59, andthe direct reference to the powers 
under - the Guardians and- Wards Act 
indicate that the gttardianappointed under 
section 59 cannot assume control over 
trust property. The order giving ‘direc- 
tions as to trust property isilegal. > ^ ^" 
Messrs. A. Krishndswamy Iyer, and B: 
Somayya, -for the- Respondent ~The 
Court of Wards can' and doesassume control 
even over properties of which the ward is 
only a trustee (secon 03). ^ > 1 
Sections 592 nd 63 of thé/Court of Wards 
Act must be read together 2nd there is 
nothing inconsistent withthe policy or 
the object ot the Act that tlie Court of 
Wards, inrenouncing control under section 
59 over properties of which the m:no1 
is à beneficial owner and of which he is 
a trustee, should appoint a guardian. who 
will manage both sets of properties. “A 
guardian appointed over trust properties 
could be subject tothe same mghts and 
liabilities as one appointed over his other 
properties. 
Further, where, as in this case, the guard- 
ian has accepted the office of trusteeship,, 
he is subject to all the disabilities and 


liabilities of a validly appointed trustee, 
‘whether or not his appointment is legal 


and valid. He would bea trustee de son 
tort bound to account and cannot deny 
liability or refuse tg account merely be 
cause. he was not 4 vahdly appointed 
trustee. It has always been held that'a 
Receiver appointed by an incompetent 
cannot repudiate his liabihty. ` 

The principle that consent cannot give 
jurisdiction to a Court is totally different 
irom the principle of éstoppel by which 


.2 man can not disown liability he expressly 


undertakes. Wood v. Wood '(5), end the 


‘principle is. one of universal application; 


where a person enters into . Possession: 
of property in a particular character,’ 


(3) 42 Ind. Cas. 273; 33 M. L. J. 297; 6 L. W. 
637. 
(4). 704 Ind. Cas. 872; x Pat. 432; 3 P, L. T. 


$05; (1922) A. I. R. (Pat) 527. 
(5) (1828) 4 Russ, 558; 38 E. R, 916. 
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he cannot be afterwards allowed to disown 
that character or repudiate liability arising 
„therefrom, > 

Lyell v. Kennedy (6), Debendra Nath Duti 
v. Administrator-General of Bengal (7), 
Rex v. Taylor (8), Dalton v. Fitzgerald (9). 

The order directing theguardiantorender 
accounts is correct and one entirely 
within the jurisdiction of the Court. 

Mr. C. V. Ananta Krishna Iyerin xeply:— 
This is not a case of estoppelat all. The 
question js one of jurisdiction. A Cot 
inherently incompetent to deal with a 
particular subject-matter cennot acquire 
jurisdiction merely by consent of parties 
See, Komma Somakha v. Kodsdala Pedda 
Ramiah (1); Gurdeo Singh v. Chandrika 
Singh (Xo) end Ranjit Missir v. Ramudar 


Singh (IT). 
OR DER. 

‘Spencer, J.—This is an appeal preferred 
bya guardian of a minor'spropertv appoint- 
ed under ihe Guardiansard Wards Act. 
The objection taken by him to the District 
Judge’s orderis that the District Court 
həd no jurisdiction to issue directions to 
the appelleni in respect of certain trust 
property ot which the Karvetragar zemin- 
dars have been regarded as hereditary 
trustees. This estate was for some- 
time under the management ot the 
Court of Wards and upon the 
withdrawel of the Court of Wards’ 
management, under section 59 of the Court 
of Wards Act, the guerdian appointed 
under that Art was made subject to the 
same rights, duti€s and liabilities as if 
he had been appointed under the Guardians 
and WardsAct. The Guardians and Wards 
‘Act ‘contains no provision empowering 


H 


(6) (3889) 14 A. C. 437 at p. 457; 59 I. J.Q. 
B. 268; 62 vie 77; 38 SW R. ee IR 
^ (7) - 35 L A. x09; 10 Bom, L. R. 648; 12 C. W. 
N, 802; 35 C. 955; 14 Bur. L. R. 1975; 4 M. L. T. 
' 21; I8 M. L. J. 367; 8 C. L. J. 94 (P. C.). 
. _ (8) (1915) 2 K. B. 593 at p. 603; 84 L. J. K. 
B. 1489; 113 L. T, 167; 79 J. P. 382; 3x T. L, R. 
317. à ; 
(9) (1897) 1 Ch. 440, affirmed on Appeal {18 
21 56,66 L; J. Ch. 604; 76 L. T. urges Ww. w 
. 093. 
(ro) x Ind, Cas. 913;.36 C. 193; 5 C. L. J: 611. 
(11) 16 Ind. Cas. 940; x6 C.I» J. 77; 17°, 
W. N. 116. : va 


the guardians appointed under that Act 
to deal with trust properties, Pection 
63 ci the Court ci Wards Let contains 
a special proVision by which the Court 
of Wards is empowered to make arrange- 
ments for the discharge of the Ward’s 
duties as trustee cf religious endowments, 
the Court's superintendence beiug restricted 
‘as faras possible to the preservation cf the 
property belonging to the religiocs insti- 
tition in question. 'lhere is no such 
provision in the Guardians and Wards 
Act. Itis, therefore, contended that the 
District Judge acted without jurisdic- 
lion in giving directionsfot the examination 
of the accounts of the trusi property 
by a Commissioner and for the checking 
oi the collections in the Tirutta ni @mple. 
For the proposition that the District 
Court hasno power under the Guardians 
and Wards Act vo appoint a guardian 
in Tespect of trust properties there is good 
-authoitty in Obla Venkatachalapatht Atyar 
v. Thirugnanasambanda Pandara Sannadhi 
(3) and Kilby v. Bahuria Sheortjan Kuar 
(4). It 1s argued fot the respondents that 
-section 59 of the Court of Wards act 
in speaking of guardians of the person and 
propetty of minors uses the word" property” 
in the widest significance; but I think ve 
should be slow toassume that any powers 
are vested by mere implication. Where 
powers are conferred under any enactment 
we always find definite woids clothing the 
appointee with powers. I am of opinion 
that, as soon as the  wardship of a 
Ward of Court ceases, arrangements 
- under section 63 also Cease automatically, 
unless there is anything in the Guardians 
and Wards Act to cause them to continue, 
Next it was argued that the guardian 
appointed under the act cannot repudi- 
ate his responsibility which was incurred 
as one of the conditions of the appointment 
and he is, therefore, estopped from repudi- 
ating the jurisdiction of the Court if he has 
‘accepted such liability. As a trustee de 


“son tort, he would no doubt be liable for 


acts done during hisunauthotised manage- 
ment, but that liability will be to answer 
to the real trustee and not to the District 
Court, Lhe suggestion that the District 
Court, though’ inherently incompetent 
to deal with the matter, tan ac quire 
jurisdiction by an agreement of the parties 
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is one that cannot be maintained in the face 
of the decisions in Gur Deu Singh v. 
Chandrika Singh (1o)and in Ranjit Missir 
v. Rimudar Singh (xi). No Court can 
arrogate to itself powers which the Legis- 
lature has not conferred on it, see 
Komma Ssmakka V.  Kodidala Pedda 
Ramiah (r)which wasa case under the 
Guardians and Wards Act, These de- 
cisions estaqlish the principle that a Court 
has no power to adjudicate upon a subject- 
matter which does not fall within its pro- 

ince as defined by law, and if it has no 
jutisdiction over the subject-matter of 
the controversy, the consent of the parties 
cannot confer such jurisdiction, More- 
over, itis clear from sections 4 and 19 and 
Othe sections of the Court of Wards Act 
ptior to section 63 that no power is vested 
inthe Court of Wards todeal with property 
other than that belonging tc the minor end 
that the powers of superintendence confer- 
Ted by section 53 ate peculiar to that body. 
' ‘The order of the District Cuurt, so far 
as it purports to give directions 10 the 
guardian as to the management or trust 
ptopetties, must, therefore, be set aside. 
The same order will be made in C. M. 
A. No. 40r and C. R. P. No. 795 so iar as 
the District Court's order contains 
directions assuming management of trust 
property. 

We make no orderas to costs. 

Venkatasubba Rao, Jj, —I have come to 
the same conclusion. 

‘he point raised is somewhat novel 
but itisnot difficult to decide the question 
and we may deliver judgment at once. 
When the Court of Wards released from 
its sucetintendence the property of the 
respondent, it appointed the appellant 
the guardian of his property under section 
59 01 the Court of Wards Act. Lhe Court 
of Wards was apparently in possession 
not only of the property in which the pro- 
prietor had a beneficial interest but also 
of the property belonging toa devasta- 
nam of which he wasa trustee. The gues- 
tion is;—What was the property for which 
the appellant wasappointed the guardian? 
Was itonly the property which. belonged 
exclusively to the seminday? or did it also 
comprise the property belonging to the 
trust? The answer would depend upon 

the interpretation of the word “property” 
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in section 59. Prima jaəte, the section 
must be regardedas dealing with oniy tke 
property belonging fo the Minor, ‘The words 
"property of a minor’ in their natural 
sense could be interpreted only in this 
manner, Section 4 of the Act defines the 
term ‘proprietor’, It runs thus: ‘Proptie- 
tor’ means 29 person who owns or has 
a life-interest in land either solely oras 
à  cO-sharer, ‘This definition dces not 
Tefer to any property possessed by a pro- 
pretor iu his capacity asatrustee, Sec- 
tion r9, which deals with the assumption 
Of supetintendence by the Court of Wards 
spea ksagain of the ''p roperty'' of a pror rie- 
tor’ and the second clause of that sec- 
tion uses the words ‘immoveable and move- 
able property belonging to him,” Section 
27 (f) provides that a guardian rcferred 
toin the section shall Fe paid such alicw- 
ance outof the property of the ward as 
the Court thinks fit, It cannot ke con- 
tended that the allowance to re raid to the 
minOr is to be out Of any property belong- 
ing to a trust, . Similarly, in section 32 
the words used ate “the property Of any 
ward” and the section 1éfers ixter alia 
to the liquidation.of debts payable by the 
watd and to payment of charges for his 
religious observances It js clear that 
in all these sections, the picperty that is 
referred to is Only the. property cf which 
the minor is the owner. If thai is so, 
there is nO reason to interpret the words 
‘property o: the minor’ in section 59 
differently. In this view, the appellant 
was appointed guardian only of the minor’s 
property. E 4 l 

On.behalf ot the respondent reliance 
was placed upon section 63. It provides 
that, ira Ward is the hereditary ttustee 
of a temple, the Court may during the 
wardship make such atrangemients as it 
thinks fit for the discharge of the ward’s 
duties as trustee. The: argument was 
put in this way; section 63 contemplates 
the Court of Wards. assuming superintend- 
ence over the property in respect of which 
the proprietor has ne beneficial interest, 
and it must, therefore, beasst med: that in 
the previous sections ot.the Act, the word 
‘property’ is used in the more extended 
sense. I do not think this argument is 
correct Up till section 63, the Act does 
not dealatall with any property belopg- 
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ing .to a charitable institution: ‘The ob- 
-ject of section 63 is to perserVe the - powers 
of the Court of Wards. in regard to reli- 
gious endowments in respect of which the 
pToprietor happens to possess the character 
of a trustee. and there is nothing to show 
that, in other parts of the Act, the word 
‘property 'is used in thie extended sense, 


and the words "preservation ot the prcp-. 


erty belonging to the institution” in section 
63ate very explicit and they cannot possi- 
bly refer to properly belonging to the pró- 
prietor in his individual right, 

It is conceded that the Guardians and 
Waids Act cannot deal with property 
in which the ward has no beneficial in- 
terest and that the effect of clause (4) of 
section .59 is to incorporate by reference 
, inthe Court of Wards Act, all the pro- 
visions of the Guardians and Wards Act 
and make the guardian subject to those 
provisions. But itis argued that he is 
subject,to the said provisions not because 
thev ate found in the Gua rdians and Wards 
Act but because they must be considered 
io have been in effect enacted in the Court 
of Wards Act and emphasis is laid upon 
the words ‘‘as if" in clause (4) of .section 
59. ‘Lhe next step in the atgument is 


that we must discard the limitation that 
the Guardians and Wards Act does not 


affect what may be described as trust prop- 
erty and must sesek for the definition 
of the word “property” in the sections of 
the Court of Wards Act itself. ‘Lhis argu- 
ment does not help ‘the respondent fte- 
cause in nlv.opiniom on a construction 
uf the sections of the latter Act, the only 
property in respect of which the appellant 
was appoiated guardian was the property 
which bslonzed beneficially to the proprie- 
tor Tae terms of the Notification also 
make the ,Ointclear: ‘“‘Itishereby noti- 
fied that. the Court of Wards has released 
from its superintendence over the property 
of ‘the minor ptoptietot...... ee ede ees. 
and..:.....thefcllowing gentlemen whom 
the Court appointed as guaidiens of the 
person and property.. . Have 
entered in their respective duties... ...... 
Guardian of the.property.of the minor 
proptietor-M, R. Ry. Veradachariar,’”’ 
‘This leads me to the consideration ‘of 
the second argument which was advanced 
on “behalf of. the respondent It. was said 
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that by the terms of tbe appointirent, 
the appellant undertook to be subject to 
the liabilities of a guardian under the 
Guatdians and Wards Act, and that the 
appellant having been appo'ntid on ter- 
tain terms cannot now tepudiate some of 


-tliose terms: Lhe argument- has for its 


foundation the assumption that the prof erty 
in respect of which the appellant was ap- 
LOinted guatdian was both non-trust and 
trust property and ‘that the Notification 
telates to both species of property. As I 
have pointed out, this assumption is wrong, 
and if it is wrong, the’ argument loses all 
its force and it is, therefore, unnecessary 
io consider the various cases quoted by 
Mr. A. Krishnaswamy Aiyar in support 
of this argument. The appellant succeeds 
ona ‘technical point but we are only de- 
ciding that the proceeding that has been 
instituted for obtaining ‘the relief is not the 
appropriate proceeding. 

In the result, Iagree with the order pro’ 
posed by my learned brother, ' 
DUM ON. V, 


Z. E. Order sel aside. 


RANGOON HIGH COURT. 
, CIVIT, MISCELLANEOUS APPEAL NO, 61 
. OF 1923. 
. September 4, 1923 

Present ;— Mr, Justice Po Han. 
‘MAUNG AUNG TUN AND OTHERS— 

; APPELLANTS 

Ve? Sus 
MA E KIN AND ANCTHER—RESPONDENTS, 

Civil Procedure Code ( Act V of 1908), O° IX, 
vv. 3, 4, O. XVII, vr, 2, O. X X X III,r.r5— 
Application for leave to sue as pauper—Dismissal 
in defawli— Fresh application, whether maintain- 
able. 

The dismissal of an application fcrleave to sue 
as a pauper in default in the absence of both 
parties does not amount to an order refusing leave 
to sue within the meaning of O. XXXIII, r. 15 of 
the Civil Procedure Code, and does not bar a fresh 


application. i 
Appeal against an order of tke District 

Court, Pegu, in Civil. Miscellereous 

No. X of 1923] 
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JUDGMENT T—in 
No. 36 of. 1922 the. applicants filed: tui: 
application for: permission to . sue as 


paupers, ‘The respondents appeared, but: 
the applicants applied to. amend the. 


application; and. another date was ` fixed 
for heating as to the-amendment. 


the application. was dismissed | for ge 
fault. 


In. Civil Miscellarieots No. -I of 1923. 
tke applicants fled a fresh ap plication: 


for permission to sue :as paupers in 
respect.of the same.sub ject-matter , 
respondents. opposed’ it. ‘The District 
Court dismissed. the application relying 


oft-the. authority of the -ruling in the: 


case “of, Thanega  Chellum: Moodaliar v. 
Narayanan . Chetty: , (x) 


present application. 


The -facts of that case Gare different, 


there, the first application for: removal 
of attachment was dismissed wLen ` the 
applicant; -comniitted default, but the 
respondent appeared in Court, and the 
section applicable was section 103 of the 
Code of 1832. That. section and the 
equivalent 71. 9 of O. IX of the present 
Code expressly lays down that a fresh 
application is not maintainable, 

In the present case the first applica- 
tion was dismisse’ when. neither party 
appeared. “The: dismissál order was pess- 
ed :indet OwIX, 'r y by itself of read 
tozether with O. XVII, r. 2. Therefore, 
under O, IX,-t1.4 the: sprees could 
file a freh application. v1 

Order XXXIII, r, 15. lays doe thatan 
order refusing to:allow. the, applicant to 
Sue as' a piuper Shall:be a bar to any 


subseqaent^ application of. ihe like: nature . 


by him in respect of the same rig ht to 
sue. ‘Tne > dismissal for cefault ° 


fusing permission. 


appl cat'on. 

The applicant's fresh application is 
maintainable in . the circumstances of the 
case. 
Court: isset: aside... The District Court 
(1) I Le B. Ri 79i ^ 


— 


Civil: Miscellaneous: 


On the 
fixe. date ` neither party appearel, aad ` 


‘che: 


and . holding. in: 
effect tat tke dismissal of the previous: 
application for default was a- bar to this 


in the' 
present case is clearly not an Order.re- 


The dismissal order of the District : 


` against defendants . 
“ alsoegainst the. third defendant who was a . 


will proceed with. | the p of the ap- 
. plication and dispose of:it according to 
law. The respondents will bear the appli- 
cant's costs of this appeal. 

SEU. 
Appeal allowed. 


MADHAS ‘HIGH COURT. 
Civil REVISION PETITION No, 481 ÒF ` 
1922. ` 
. August2r; 1923. 
Present —Mr. Justice Hughes. 
LAKSHMANA AIYENGAR-—PKETITIONER | 

. "Versus 50^ 

. NARAYANA AINENGAR— 
RESPONDENT, s: 

‘Civil Procedure Code ( Act. V. of 1908),'ss. 151, 

1 52—Decreein accordance with judgment - Amend. ` 4 
ment— Review. 

"A Court has no power: to amend a decree, when . 
it is in conformity with the judgment, not even 
if thereis an error apparent on the face of the ` 
judgment. [p. 787, col r.] s 

Pitchayya v. Subba Rao, 34 Ind. Cas. 787; 3 
I. W. 499, followed.  - 


: The proper remedy insuch cases as the above is . 


eu ip ce for a review of the judgment. [p. 787, ' 
COL, 2 : 
Petition 1 nder section 115 of Act V of - 
19508, praying tbe.High Court to. revise an ^ 
order.of tbe Court of the Principal. District ; 
Munsf, Srivillr prtur, dated tke 25th April 
1922, in I. A. No. 290 of 1922, in Original. à 
Suit No. 640 of 1920. 

Mae 52 Subramania Iyer, for the Peti- - 
tioner. 

Messrs. T. R. Srinivasa Aiyengar and: 
K.S. Cha mpakesa Atyangar, for tle Rese 
pond-nt, 

JUDGMENT.—Defendants Nos. I ind 2 
mortgaged tke suit properties. im favour 
of plaintiff under.a usultuctuary mortgage 


/ deed, in which however no Tefcrence. was 
"phis rule is not-a bar to tbe present. 


made to the fact that the lands were: 
security for.aloan.taken -by defendants. 
Nos. x and 2from Government, ‘The plaintiff 
paid off various instalments due for tne. 
Government loan and sued for the amount - 
so paid.. He asked fcr e personal decree 
Nos. I and 2 and 
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subsequent purchaser. 


was to tbe effect that a decree would be 
passed in favour of the plaintiff as prayed 
fot inthe plaint.: 


also personally liable, i 
It is now admitted by "plaintiff that 


third .defendant should not. have been. 


made p2tsonally, liable. 


Warrant. to arrest, third defenda nt was 


issued. and third defendant states that 


he only .then came to know of the wrong, 
10th 


direction in the. decree and on 
September. 1921 he applied in the course of 
the execution proceedings objecting to the 
execution but was told by the Court, to 
apply for amendmeut of the decree. So: 
on 20tb. September 1921, he filed a peti- 
tion under sections I51 and 152 of the 
Code of Civil Procedure to amend the 
decree, On 18th January 1922 this peti- 
tion was. dismissed on the ground that the 


petitioner should not have applied for an. 


amendment of decre: but should have 
applied for a review of thejudgment. ` 

On: 31d February 1922 9n ‘application 
for review of judgment was made and 
this was dismissed on the ground that 
it was out of time, Tae present fe- 
vision petition isagainst this order. 

Tam asked; on the authority of Hanuman 
Laly. Ram Peari Koer (t) and some 
other cases, tosay that it .was perfectly 
open to the District Minsif to mike 
the required amendment. and be shou'd 
have done so. . But the respondezt points 
out that the present revision petition ts 
not with reference to the order refusing 
to amend. I think that difficulty might 
be got over,.but the respondent refers me 
to the decision in Puichayya v. Subba Rao 
(2) a decision ot a Bench of this Court, 
wherein itis held that a Court has no 
power to amend a decree, when itis in 
conformity with the judgment, not even 
if there is an error appsrent on the face 
of the judgment. I think therefore I 
must hold that the decision of the  D's- 


trict. Munsif on . the petition to amend. 


was correct, 


... (1). "60 Ini. Cas. 368; 2 P. L. ise 
(2) 34 Int. Cas. 7375 3 Te We 499. 


Judgment WAS. 
pronouü,.ced on 29th Januaty.1921 and, 


Accordingly, a decree. 
was drawn vp making third defendant 


I must confine myself to the: question 
whether there is Eground.for revision of 
the order dismissing the application for. 
review as out of time. 

It has been argued by the petitioner 


.that the application for review was in’ 


time. because, under section 14 of the 
Limitation Act, the time taken up in the 
infructuots proceedings by way of ap- 
plication for amendment must be ex- 
cluded. It is very doubtful, however, 
whether section 14 could be applied at 
all, because it can scarcely be said that 
the District Munsif was unable to en- 
tertain the petition for amendment from 
defect of jurisdiction or other cause of 
alike nature. But the timeso taken up. 
might be éxcluded. from calculation under 
section! 5 ‘of: the Limitation «Act if the 
Court were satisfied thet the efforts of 
the petitioner in So: prosecuting pro- 
ceedings were bona fide-and furnished . suffi- 
cieut cause within thé meaning of section 
5.: It is evident that the District Munsif ` 
did in fact consider that such time might 
be excluded but he has not considered. 
the delay because no explanation was 
given for the delay after x8th January 
I922 (on which date the order dismissing 
the amendment petition was passed) up 
to. 3rd February 1922 when the applica- 
tion for review was filed, 

The réspondent, however, points out, it 
may be correctly, that the question of 
excusing delay under section, 5 was a 
matter for’ the discretion of the District 
Müuasif and this Court cannot interfere 
under section 115 of the Code of Civil 
Procedure with the exercise of that dis- 
cretion. 

But the decree making the third defend- 
ant personally liable was wrong and the 
juagment illegal. There must be some 
way of remedying it and I think the 
case already referred to, Pélchayya v. 
Subba Rao (2), points the way. 

The petition I. A. No. 1619 of 1921 filed 
on 20th September I921 may be itself 
treated as an application for review and 
the subsequent review petition treated 
merely asa continuation of the former 
vus The delay in presenting I. A. 

No. 1619 of xgar may be excused tor the 
third defendant wasuna ware of the mistake 
in the decree. 
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This revision petition is allowed: and 
the order set aside and the District Munsif 
will be directed to dispose of the applica- 
tion for review on its merits. There will 
be no order as to costs. 

V. N. V. 


S. D. Revision allowed. 


m———— SEPA riaria 


RANGOON HIGH COURT. 
FIRST CIVIL APPEAL NO. 174 OF 1922. 
August 29, 1923. 
. Present ;—Sir Sydney Robinson, Ki, Chief 
Justice, and Mr, Justice Lentaigne. 
FAZAL RAHMAN AND OTHERS— 
APPELLANTS 
: YEN SUS 
;. GULAM HOOSAIN ACHA AND OTHERS 
—REsPONDENTS. 
- Muhamnadan Law—Waki—Mosque originated 
and built by particular community—Scheme of 
management—Trustees, appointment of—Civil Pro- 
cedure Code (Act V of 1908), s. 92. 
- In settling the scheme of management of a 
mosque which was originated and built by the 
meinpers of a particular community, and in which 
the majority of worshippers belong to that com- 
munity, the community should be given a majority 
among tae trastses and in the committee for 
appointment of trustees. 

Mahomed Ismail Ariff v. Ahmed Moolla Da- 
wood, 35 Ind. Cas. 35; 8 L. B.R. 517; 9 Bur. L. T. 
X41; I4 A. L. J. 741; (1916) x M. W. N. 460; 20 
CQ. W. N. 1118; 20 M. L. T. x10; 18 Bom, L. R. 
611; 31 M. L. J. 290;24 C. L. J. x98; 4 L. W. 
269; 43 C. 1085; 43 I. A. 127 (P. C.), referred to. 

Appeal ayainsta de.ree or the District 

"Court Bissein, in Civil Regular No. 2 
of 1918, i 
Mr. Das, for the Appellants. 
Mr. Rahman, fot tue Respondents, 
| JUDGMENT. 
" Leataigne, J.—:his appeal relates to 
the scue.ne framed by tne lower Court 
of the management of a mosque known 
as the Benzulee Mosque of Bassein in 
accordance with the directions given on 
appeal by a Benca of the Chief Court 
in a ju.gment dated the 4th July. 1921 
passed in Civi First Appeal No. 92 of 
1920. The appeliants, who are Bengalees, 
raise objections to three clauses in the 
..Schemi as framed. . 
Cx. AS ravards cause I of the scheme 
they claim that four of the six trustees 
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of the trust should be Bengalees instead 
of the three allowed under the clause 
as framed, and that the number reserved 
for the other communites of worshippers 
at the mosque should be two instead of 
the three now allowed. 

2, As regards clause 26, which relates 
io the committee for appointment of 
truste.s, they claim thatout of the eleven 
meMbers of such committee the number 
of membersto be appointed from amongst 
the Bengalees should be increased to 
eight instead of the six now specified 
in the clause and that the number of 
members to be appointed from other 
communities of worshippers should be re- 
duced from five to three, 

3, As regards clause 13 they object 
to the provisions that tke account 
should be kept in Gujrati and claim 
that it sbould be kept in Bengalee in- 
stead, l 

The jast objection was settled at the 
hearing of the appeal by an agreement 
come to between Mr. Das for the ap- 
pelauts and Mr. Rahman for the res 
pondents tat the words in - “Gujrati 
and” be deleted from clause 13. 

AS regards tne first and- second objec- 
tions, it is urged  witn considerable 
force on behali of the appellants -that 
inthe case of all previous bodies of 
trustees appointed for this mosque at 
least two-thirds. were always Bengalees 
and that the members of other com- 
‘munities who were appointed as trustces 
were only appointed either because the 
original seller of tne land was an Arab, 
or because at later dates it was desirable 
to appoint particular persons who had 
special training in keeping accounts, It 
was urged that as this was really a 
Bengalee Mosque with a large  predo- 
minating majority of Bengalees, and as 
the mosque had been originated ana built 
mainly by Bengalees, it was only right 
and in acccrdance with the decision of 
ther Lordships ofthe Privy Council in 
Mahomed Ismail Arif v. Ahmed Moolla 
Dawood (x) that at least two-thirds of 


(2) 35 Ind. Cas. 30; 8 L. B. R. 517; 9 Bur.L.T. 
I41; I4 A. L. J. 741; (1916) IM. W. N. 460; 20 
C. W. N. 1118; 20 M. L. T. rro; 18 Bom, I, R. 
611; 31 M. L. J. 299; 24 C. L. J. x98; 4 i. W. 
269; 43 C. 1085; 43 I; A. 127 (P.-C). 
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the trustees should be Bengalees and 
that the Bengalees should have a similar 


predominating majority in the appoint- . 


ment committee. Mr. Rahman for the 


respondents, however, disputed the allega- 


tions to thé case of some of the former 
trustees; he also stated that there are 
three other communities and very forcibly 
contended that if the number of trustees 
reserved for the  othef communities is 
less than three, one community must be 
left without any representative amongst 
the trustees. Each side urged that the 
bulk of the funds was subscribed by 
his side but as the acccunts had not 
been gone into fully and as the accounts 
filed in Court had not been translated, 
it was impossible for either side fo place 
any. definite facts before the Court on 
this aspect. of the case. We are of 
opinion that. the dispute is unimportant 
as regards the appointment committee 
where the Bengalees already hold a 
majority, but in the case of the trustees 
it is desirable that the Bengalees should 
have 9 majority, and that, most probably, 
the best settlement of the dispute would 
be atta ned by an increase of the number 
of truste 5 to seven with four reserved 
for Bengalees, as no objection has been 
taken to the number of six trustees in 
the grounds of appeal it is not desirable 
thet such en amendment of ttie seheme 
should be initiated on the decision of 
the appeal. If the worshippers at tre 
mosque are of opinion that the number 
should be so increased, it would be open 


to .the appellants to apply to the lower 


Court thet, «fter issue of proper notice, a 
suitable alteration should be made in 
accordance with the wishes of the 
majority. 

For the above reasons, we direct that 
clause r3 of the scheme be amended 
by the deletion of the words "in Gujrati 
and,” We direct that the costs of both 
parties to this appeal be paid out of 
tbe funds of the trust. . 

Robinson, €. 3, — I concur. There willbe 
no change except the deletion of the 
words “in Gujratiand” in clause 13. 

Z, Ke Order accordingly. 
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MADRAS HIGH COURT. l 
SECOND CIVIL APPEAL NO. 53 OF 16921, 
April 25 1923. 

Present.—]ustice Sir William Ayling, KT., 
and Mr. Justice Odgers. 
SRINIVASA RAO—DEFENDANT NO. 2— 
APPELLANT 
versus 
RENGASAMI PILLAI AND OTHERS 

PLAINTIFFS— RESPONDENTS, 

Madras Board of Revenue Standing Order 


No. 15, S. 17—Grant of land— Petition contain- . 


ing allegations of misrepresentation and fraud in 
obtaining darkhast grant—Order of Board allowing 
petition— Absence of grounds—Presumplion as to 
proper exercise of power-—Correctness of allegations, 
af can be questioned in Civil Court—Order of 
restoration of grant, value of. 

Certain land was granted by a Revenue Authority 
in darkhast to the plaintiff, the grant being made 
Specifically liable to cancellation if it were found 
that it was made owing to misrepresentaticn and 
fraud. The defendant applied to the Board of Re- 
venue undersection 17 of the Madras Board’s E tand- 
ing Order No. 15 alleging that the order was obtain- 
ed by fraud and misrepresentation znd the Board of 
Revenue, in exercise of its powers of revision, set 
aside the order inf.vour of the plaintiff and direct- 
ed grant of the land in darkhast to the defendant, 
thereby restoring a still earlier order in the 
latter’s favour in the darkhast proceedings. 
The order of the Board of Revenue contained 
no te.sons for the decision. I asuitin the 
Civil Court to set aside the order of the Board 
of Revenue ss Leing ultra vires: 

Held, (1) that the usual presumption that 

owers were properly andlegally exercised applied, 
and that the decision of the Board must be deemed 
to have been passed on its being satisficd that the 
allegations in tLe defendant's petition wcre 
correct; [p. 790, col. 2.] HON | 

(2) that it was not open to the Civil Court to 
inquire into the merits of the de Cision of the Board 
as to the correctness of allegations in the petition; 
[p. 701, Col. 1.] 

Secretary of Staite for India $n Council v. 
Bundeppa of Konakondla, 1 Ind. Cas. 76; 32 M. 

00; 5 M. L. T. 31; 19 M. L. J. 206, distinguished. 

(3) that the order of restoration of the grant 

to defendant made at an earlier stage of the 
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darkhast proceeding was one ‘‘to set aside, cance], - 


or amena decision" in a darkhast case within the 
meaning of section 17 of the Board’s Standing 


Order No. x5. [p. 791, col. 1.J 


Second appeal against tre decree, cated 
the rtcth July 1920, of the Court of the 
District Judge, South Ascot, in Appeal 
Suit No. 14 of 1920, preferred against a 
cecree, dated the 25th November 1919, of 
Court of tke District Munsf, Tin- 
givanam, in Original Suit No. 629 of 


á t ; 
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Messrs. S. T. Srinivasa Gopala- 
chari and P. K. Janakiram, for the 
Appellant.—Assuming for the sake of 
argumer t that the original grant in this 
case was a Conditional- one liable to be 
cancelled on proof of misrepresentation 
and fraud, no such grounds exist in fact 
in this case and the order of the Board 
of Revenue does rot purport to have 
been based on the existence of any such 
grounds, There is no clue to the inten- 
tion of tke Board. The person whose 
erantis sought to be taken away by the 
order of the Board of Revenue on tke 
‘alleged existence of vitiating circumstances 
is, I submit, entitled to have the finding 
of the Board that in its opinion such 
circumstances exist, 

Here, beyond bate allegations, there is 
no proof still less any finding. Even if 
there is a findine, it is submitted the 
aggrieved party is entitled to bring the 
matter before the Civil Court and have 
the propriety of such finding convassed. 
Reference was made to Secretary of 
State or India in Council v. Kasturi Reddi 
(x) and, Sappanı Asari v. Collector of 
Coimbatore (2), Muthu Veera Vandayan 
ov, Secretary of State fov India im 
Council (3), Muthu Veera Vandayan v, 
Secretary of State for India in Council 
(4), Secretary of State for India im 
Council v. Bundeppa of Konakondla (5), 
Devaramani Bhogabpa v. Pedda Bhimaka 
Gowd (6), Abdul Razak Sahib v. Secre- 
tary of State (7). In Secretary of State 
yor India in Council v Bundeppa of 
Konakondla (5) as also in Abdul .Razak 
Sahib v. Secretary oj State (7) a. plea of 
fraud was gone into by the Civil 
Courts. l , 

Further, assuming tle Board of Revenue 
had jurisdiction to deal with the matter 
in the manner it did, the only orcer it 
wis competent to pass was one to re- 
mand the case to the original Dharkhast- 


26 M. 268; x2 M L. J. 453. 

26 M. 742; 12 M. L. J. 417. 

29 M. 461; x M. L. T.278. 

30 M. 250; 2 M. L T. 141; (F. B). 

i Ind. Cas. 76; 32 M. 300; 5 M. L. T. 31; 
. L. J. 206. 

28 Ind. Cas. 51; (1915) M. W. N. 148. 
28 Ind. Cas. 719. 
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ing Revenue Authority and not to grant 
the land in darkhast itself. The order 
of the Board not merely cencelled, set 
aside or amended a decision but amount- 
ed to a fresh order of grant which it 
was incompetent for the Board to do 
under section x7 of the Board's Standing 
Orders. It was possible the  Takhsildar 
might bave granted tke land, in darkhast 
to the appellant himself. It isa matter 
of real preju dice. 
The tespondent was not called upon. 
JUDGMENT.—This second appeal turns 
solely on the question whether the crder 
of the Board of Revenue contained in 
Exhibit F is of is not lira vires. We 
think tlat the decision of the lower 
Appellate Court is correct. The grant of 
the land to the appellant was made 


specifically liable to cancellation if it were 


fourd that it was made owing to mis- 
representation, fraug, etc., and sectlon 17 
of the Board's Standing Order No. I5 
provides that nothing contained in that 
paragreph (whereby the order of the appel- 
late authority is made final) st ould limit 
the power of the Boarta of Revenue to 
set aside, cancel of amend any decision 
in a darkhast case On being satisfied 
that the decision exceeded the powers 
conveyed by the Standing Orders to the 
person making the order, or that it was 
passed under a mistake of fact or owing 
to misrepresentation or íravd. It istrue 
that the order, Exhibit F, does not set 
out any reasons, butit was passed on 
allegations which are contained in 
Exhibit E and these allegations are 
clearly allegations of misrepresentation 
and fraud whict would be sufficient to 
justify the interference of the Board under 
the revisional powers above alluded to. 
Applying the usual presumption that 
powers are presumed to have been pro- 
perly and legally ‘exercised, we must take 
it that the decision of the Board was 
pass:d oh its being satisfied that these 
allegations were correct. ` 

Ib is argued that itis open to tbe 
Civil Court to enquire whether, as a 
matter of ract, these alegations were or 
were not correct. The Board's revisional 
powers are, however, conditi nel on the 
Board 0: Revenue being satisfied that 
the decisien was passed owimg to mis- 
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‘representation or fraud or other cause set 
‘out and we do not think that it is open 
to a Civil Court to enquire into the merils 
of the case and to pronounce that the 
decision of the Board wes wrong. We 
think it must be taken that the. order 


‘of the Board in. Exhibit F was Mira. 


vires, l Row 4 
Our attention’ has been drawn to the 
‘decision in Secretary of State _ for 
India in Council v. Bundeppa of Kona- 
kondla (5), but that case is distinguish- 
able, for the Board's revisioral powers 
were not in question and the learned 
‘Judges laid stress on the fact that there 
was mno suggeslign there that the patta 
was issued conditionally.  . 
` It was further argued by Mr. Srinivasa 
Gopalachari that the Board’s revisional 
powers did not extend to making a grant 
in favoar of tke respondent. The Board 
merely directed that this grant which had 
"been made at one stage of the darkhast 
proceedings by a competent authority 
should be restored and we think that 
an order to this effect is covered by the 
wotcs “ to set aside, cancel of amend 
any decision in a darkhast case." ` 
The second appeal is dismissed with 
costs, 
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‘RANGOON HIGH COURT. 
SPECIAL FIRST Civi APPEAL No. 67 
| OF I923. T 
September 3, 1923. - 
Present:— Mr. Justice Duckworth and 
zc o Mr. Justice Po Han. | : 
THe STANDARD ELECRTIC AND 
MOTOR. WO RK3—APPELLANTS 
UCFTSTS : 
PICTURE PALACE- RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. II, 
y. 2— Abandonment of claim— Prior and subsequent 
suits—Suils filed on same 'day—Presumptton— 
Suits against same person. in different capacities, 
"Where two suits are'filed by the same plaintiff 
_agiinst the,sam2 defendant on the same. day, 
. jt myst be’ presumed, until the contraryis proved, 


INDIAN CASES, 
STANDARD ELECTRIC & MOTOR WORKS: v. 


2 ES: 


PICTURE PALACE, | 


that the suits were presented: and admitted in-the 
order in which their numbers appear in the re- 
gister, and they must-be regarded as a prior and 


.& Subsequent suit within the meaning of O. II, 
.f.2 of the Civil.Procedure Code. fp. 792; col. I.) 


Lala Seva Ram v., Kanshi Rum, 76 P. R. 1890, 
dissented from. . ^." , 

‘Murti v. Bhola Ram; x6 :&:165; A. W. N. (1894) 
65; 8 Ind: Dec. (N. $.) roG(F. B),"relied on: . 
. One of.the tests for the determination of the 


,question whether a suit falls within the'scope of 


O. II, r. 2 of the Civil Procedure Coce or not is, 
‘whether the prior and the subsequent suit’ could 
have been framed as one suit without a misjoinder 
of defendants. .[p. $92, col. 27] iov E 

. A suit against a defendant to recover the price 
of goods supplied to him personally does not 
operate to bar, under O. II,-r. 2 of the Civil Pro- 
cedure Code, a sa bsequent suit by the same plaintiff 
against the-same defendant to recover the price 
of goods’ and labour supplied to the defendant 
as manager of an institution. [p. 793, col. 1.] 


JUDGMENT,-——This ‘appeal .ccncerns the 


-decision of the. learned Chief Judge of the 


Small Cause Court, Rangoon, in hs Civil 


"Rezular Suit No, 7099 of 3922. 


: On the same day, viz. ontkersth Novem- 
ber 1922, the present appellants, the Stand- 
ard Electric and Motor Works, filed two 


'stits, viz., No. 7c98', end 7c99 of, 1922. 


Both suits were for the recovery of mon es 
alleged to be dre for electrical goods and 
mitines, and labour supp'ied toa Mr. J. 
M. A. Raphael. In Suit No..7c98 ihe 
claim was for Rs. 805-1-3 for goodssup- 
pled during the months of November 1919 
and Juneig20, and J. M. A Raphael 
was imp'eaded solely and perscnally as 
the defendant. In Sut No. 7oc9 the 
claim was for Rs..1,094 for electrical 
goods, fittings, and labour supplied during 
the months of July 1920 and April roar 
and in this care the defendant impleaded 
was "P'cture Palace" No. 84-85, Canal 
Street, by its Managing Proprietor, 


. J. M. A. Raphael. 


Subsequently, and for reasons , which 


need not.here be set out, the  plaint in 


Suit No. 7098 was amended andthe de- 
fendants imp.eaded were J. M. A. Rapkael 
first. defendant and “the . Picture 
Palace by its Managing Proprietor, J. M.A. 
Raphael as second defend:nt. It was 
expressly stated in this amended. plant 
thu, without. waiving the claim. a«ainst 
the first de'endant, viz., J. M. A. Raphael, 
but str ctly relying un-the same, p.aintiffs 
plead that, shouldtte Court hold that the 
said first defendant was not ‘personally 
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liable, a decree might be passed against 
the second defendant, the Picture Palace. 

Inter alia, the defence was raised that 
both suits were really against the same 
persen, viz., J. M. A, Raphael, that the 
cause of action was one continuous series 
of sales and purchases, that, therefore, 
the whole should Fave been com- 
bined in one suit, and tlat the second 
suit, viz., No. 7099, was barred under the 
provisions of O. IL r. 2, clause (fù 
of the Code of Civil Procedure, 

The learned Chief Judge ofthe Small 
Cause Court maintained this plea. He 
further refused an application which was 
made to consolidate the two suits and 
try them together ang also an application 
to be permitted to withdraw tneiwo suits 
with leave to filea fresh one. The result 
was that Suit No. 7c09 was dismissed 
with costs as being barredby tbc provi- 


sions of O. II, r. 2, clause (4), and 
Suit No. 7098 was by consent kept 


pending until the disposal of this appeal. 
After hearing learned Counsel for the 
parties we are strongly of opinion that 
thoueh it seems that the two cases were 
filed simultaneously, yet they are a prior 
and subsequent suit within the meaning 
of O. II, r. 2, clause (77). In the case 
of Lala Seva Ram v, Kanshi Ram (1) it 
was held by Benton and Rivaz, JJ. 
that where two suits were filed simul- 
taneously on the same day, and it was 
impossible to establish positively which 
of the two suits was the subsequent suit, 
in other words, which of the two suits 
is liable to dismissal on the ground that 
the plaintiff hdd violated the provisions 
of what was then section 43 of tke 
Code, it could not beargued that, becauce 
the two suits were numbered consecu- 
tively, that it must, therefore, be taken 
as proved, that the suits followed one 
after the other in the orcer which the 
numbers indicated, or that the plaintiff was 
relinquishing that portion of tke claim 
which was included in the later number- 
ed suit. There is, however, a Full Bench 
decision of the Allahabad High Court, 
viz, the case of Murlt v. Bhola Ram 
(2) in which the fallacy of the arguments 


(1) 76 P. R. 1890. 
els 106 (F. D us W. N. (1894) 65; 8 Ind, Dec. 
N, * * #78 
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of Benton and Rivaz, JJ, was pointed 
out. It does not appear tkat the learned 
Judge’s attention was drawn directly to 
the above quoted decision of the Punjab 
Chief Court, but they refer clearly to the 
decision tpon which the ruling cf the 
Punjab Coirt yas based. It was held 
by the Full Bench that the rule as has 
been stated would open the coor to 


. deliberate and continual evasions cf the 


provisions and spirit of section 43, now 

O. JI, 1, 2, of the Civil Prccedure 
Code. 

For instance, to assümea case, A buys 
on the same occasion seven d'fferent articles 
from B, each article being cold ata 
price appropriated to itself. If the deci- 
sion of tke Punjab Court was acted upon, 
B might evade section 43 of the Code 
of Civil Irccedure by filing on the came 
day seven suitsagainst A in respect cf the 
price of seven articles sold. 

' This, of course, would be absurd. We 
have to see what O. II, 1. 2 enacts and 
what is its spirit and intention. One at 
least of itsintentions is the avoidence of 
a multiplicity of suits.. We, therefore, think 
it cor ect to say that it must be pre- 
sumed until the contrary is proveé, t1 at 
the suits were presenteg end acmitted in 
the order in which treir nvmLers appear 
in the register. Accordingly, we heve, as 
stated, no éoubt tŁat Suit No. 7c99 must 
be treated as though it was a subseqt.ent 
suit. 

We do not, hcwever agtee with tbe 
learned Clief Judge of tre Small Cause 
Court in holding that O. J] cf the Civil 
Procedtre Cede is applicable to the facts 
in the precent case. 

On the contrary, cur cpinion is that 


. it dces not apply. A very gocd test 


would te as to wketker the two suits 
as now framed, could have becn fremed 
as ome suit without a misjoinder of 
Gefcndants. We think thatit is okvicus 
that this could not have been tre case. 
The learned Chief Judge cf the Small 
Cause Court was greatly influenced by 
the fact that, prior to the filing of the 
two suits, a letter was written by the 
plaintifis to Mr. Rephael, in which they 
purport to have made demands from him 
for all the amounts due as alleged in 
the two suits. In. our opinion, this . by 
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no "means denotes that they meant ii to 
be implied that he- was the -true ‘and 
only defendant with reference to the 
transactions, the most that can be held 
is that for actual payment in any capa- 
city they looked to him. Mr. ‘Raphael in 
his reply gave the plaintiffs a broad hint 
that he differentiated his personal capa- 
city from his ‘capacity as representing a 
Bioscope house. lf O. II, r. 2, clause 
(4), bé rightly held inapplicable, there is 
Of course no need forconsolidation of the 
suits, except 
there is equally no necessity for with- 
drawal Of the suits with leave to bring a 
fresh suit, 

We think, however, that it is only just 
to add that, if O. II, r., 
(it), was applicable, the learned Judge of 
the Small ‘Cause Court was quite right 
in refusing leave to consolidate or to 
withdraw the suits. 

The result is that the appeal is allowed 
and the dismissal of the suit No. 7099 
isset aside That suit is remanded under 
the provisions of O. XLI, r. 23 of 
the Civil Procedure Code to the Small 
Cause Court, Rangoon, for trial and decisicn 
upon the merits. The costs of this appeal 
will be borne by the respondents, and a 
certificate will issue to the appellants 
under section 13 of the -Court-Fees Act 
for recovery of Court-fees paid upon 
the memorandum of appeal. 

Z. E. 

Sut remand ed, 


MADRAS|HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 53 or 1922. ' 
` October 4, 1923. 
Present:—Mr. Justice Krishnan and 
| Mr. Justice Odgers. 
VEDACHARI-—P£ÉTLITIONER— 
` APPELLANT 
. , vers US ) 
-NARASIMHA MUDALI AND OTHERS 
ma OO JNTER-PETITIONERS — RESPONDENTS. 
‘Transfer. of Property Act (IV of 1882) 5. 52— 
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lis pendens— Applicability to suits for sfecifi^ 
performance. 

The doctrine of tis pendens applies to suits 
for specific performance or agreements to sell 
immoveable properties just as much as to suits 
for possession of the same. 

The principle underlying the doctrine applies 
also to Court sales. 

Moti Lall Pal v. Preo Nath Mitra, 3 Ind. Cas. 
696; 1: C. W. N. 226; 9 C. L. J. 96, and Johar 
Mull Bhutra v. Bhupendra Nath Basu, 67 Ind. 
Cas. 108; 49 C. 495; 34 C. L. J. 79; (1922) A. I. R. 
(C). 412, followed. 


Appeal against the appellate order of 
the Court of the Subcrdinate Judge of 
Chittoor, in Appeal Suit No. 272 of 1921, 
(Appeal Suit No. 128 cf 1921 on the file of 
the District Court, Chittoor), preferred 
against an order of the Court of the District 
Munsif, Sholingar, in Execution Applica- 
tion No. 1320 of 1920, in Original Suit 
Nó. 4 of 1912, 

Mr. K. 8. Jayarama Aiyar, for the Ap- 
pellant. 

. Mr. S. A.Seshadri. Aiyangar, for the Re- 
Sponcents. 

JUDGMENT.— Following the ruling in 
Mati Lall Pal v. Preo Nath Mitra (x) and 
Johay Mull Bhuira v. Bhupendra Nath 
Basu (2), we hold that the doctrine of 
lis pendens applies as regards sults for 
specifie performance of agreements to 
sell immoveable, properties just as much 
as to suits for possission of immoveatle 
properties, As observed by Mukerjee, J., 
in the latter case: “‘ The obvious reason 
for this is that if, when the jurisdiction 
of the Court was once attached, it could 
be ousted by the transfer of the defend- 
ant’s interest, there would be no end 
to litigation and justice wou'd be de- 
feated." That the principle uuderlying 
the doctrine applies to Court sales such as 
we have to deal with kere, bas elso 
The decision of the lower 
Appellate Court is, therefore, right and the 


civil - miscellaneous second appeal is 
dismissed with costs. "D 
v. N. V. Appeal. dismissed, 


(1) 3 Ind. Cas. 696; 13 C. W. N. 2269 C. L. 


J. 96. 
(2) 67 Ind. Cas. ro8; 49 C. 495; 34 C. L. J.. 
79; (1922) A. I. R. (C), 412. 
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“RANGOON HIGH COURT. 
ORIGINAL CIVIL. - 
July 5, 1923. 
Preseni;—Mr. Justice Beasley. 
K. E. MUSTHAN— PIAINTUF 
VETSUS 
. . Babu MOHENDRA NATH SINGH— : 
DEFENDANT. . 

Fraud-—Decree, seiting aside of, on ground of 
. perjury—Res, judicata-—Service of summons. 

in order that fraud may be a ground for vacat- 
ing a judgment, it must be a fraud that is extrinsic 
or collateraltoeverythingthathas been adjudicated 
upon and not one that has been or must be deemed 
to have been dealt with by the Court that passed 
the A RM: sought to be. vacated.  [p. 795, 

‘col. 1. ` f 

. . Asuit is, therefore, not maintainable to set aside 
a decree on the ground that the decree had been 

‘obtained: by -perjured and false evidence, 

[pa 796, col. 2; p.. 797, col. 1.] 

Where an application to set aside an ex parie 
decree on the ground that summonses were not 
duly served on the defendant is dismissed.on the 
finding that the summonses were duly served, 
a suit to set aside the ex parte decree on the same 
ground is not maintainable as the question of the 

service of summons is ves judicata. | [ps 797, 
“col. 2.] f j 
Case-law ‘discussed, 


— Mr. Rahman, for tbe Plaintif, 
Messrs. Bose and Ray, for the Defend- 


*ant. 

. JUDGMENT.— Plaintiff brings this suit 
to set aside tne decree passed in Civil 
Regular No. 965 of 1922 of the Small 
Cause Court, Rangoon, because, 
'allezes, the decree which was an ex parie 
‘decree was obtaired by means of false 
‘evidence and also because, as he alleges, 
the summons in the said suit was rever 
tendered to him, andthe affidavits of the 
identifier and that of the process-server 
.as to the service of the summons cn the 
“plaintiff were false. 

“The defendant in his written statement, 
whilst denying these allegations, sets up 
the defence that this suit is not main- 
tainablé and I tave heard arguments 
upon that preliminary questicn. It ap- 
pears that on the 8th of February 1922 
the defendant in this sut brouskt the 
.a bove-named suit in the Small Cause Court 
of Rangoon. The suit. was to recover 
Rs. 200 a'leged to have been deposited 
with the present plaintif and for Rs. 187, 
balance due for milk supplied to tLe 
present plaintiff, in all Rs. 387; and on 
the 28th of February 1922 be obtained 


as he. 


an ex-parte decree . against the present 
plaintiff for that sum, with Rs. 47-4 costs. 
On the 23rd March 1922, the present 
plaintiff, in execution of this decree. was 
arrested and after furnishing, sufficient 
security he applied to-the Small Cause 
Court, Rangoon, to set aside this ex parie 
decree on the ground that he. was -not 
served with the summons, but tbe ap. 
plication was dismissed on the and June 
1922. Tbe present plaintiff then applied 
in Civil Rev'sion No. 92 of 1422, to the 


Chief Court of Lower Burma, asking for 


a tevision of the order in the Small 
Cause Court dismissing the plaintiff's 
application to cet aside the ex parte decree; 
This application was dismissed on June 
the 30th, 1922 In paragraph 6 of his 
plaint the plaintiffsavs that he neverhad 


dealines. with the defendant. and that 


he tad nevet known nim until te 23rd 
March 1922, wken the plaintiff was ar. 
rested in execution of the ex parte decree 
and, as I have already stated. ke asks 
for that decree to be.set aside on the 
gtound of fraud. ; 
On bebalf of tbe defendant, in support 
of his preliminary objecticn, itis argued 
that thefraud necessary in order, to set 


„aside a decree upon the.ground of fraud 


must be fraud extraneous to everything 
which -has been adjudicated upon by the 
Court and not any fraud which has 
already been dealt witb by the Court. It 
is said, first of ail, that with regard to 
the allegation that false evidence was 
given at the trial, that is a matter 
which has been adiudicated upon by the 
Court, because it is upon that evidence 
that the Court has granted the decree, 
and the Court has, therefore, adjudicated; 
that the truth cr falsity of jit, cannot 
now be gone into, and that, with regard 
to the second point,. namely, that the 
summons was never served upon the pre- 
sent plaintiff, that is clearly res judicata. 
Befete dealing with the question of 
law whch bas been argued, I propose to 
refer to what was complained of when 
the present plaintiff applied . to the Small 
Cause Court of Rangoon to cet aside the 
ex parte decree. Now, what was complain- 
ed of then was that the present plaint ff 
had not been served wth the summons and 


Slo it.was said that, he had never had 
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‘any dealings at all with the present 
‘defendant, and that the suit was false. 
That is what he complains >f in his 
affidavit. Upon looking at the proceed- 
ings, Ifind thatthe present plaint ff gave 
evidence denying the service upon him of 
‘the summons and tkat on the other side, 
the process-servér gave evidence of the 
service of the summons and also anotter 
witness, and,- therefore, it is quite clear 
that the whole question of whether the 
present plaintiff hed been served with 
the summons or not was fully gone into, 
and the application was dismissed, When 
the matter came before Mr. Justice Pratt, 
having heard the Coun:el for the present 
plaintiff, he gave judgment, saying: “I 
see no reason to interfere in revision.” It 
is perfectly clear that this question of 
the service of tke summons has been 
-dealt with, therefore, in both Courts. 

The first case to which I was referred is 
thecase of Chinnayya v. Kotta Ramanna (1). 
According to the head-note in that ca:e, 
the following tule was enunciated in The 
‘Duchess of Kingstons case (2) :—'' In order 
that fraud may bea ground for vacat- 
ing a judgment, it must be a fraud that 
is extrinsic or collateral to everything that 
‘has been adjudicated upon but not one that 
has been or must be deemed to have been 
dealt with by the Court,” and the head- 
note follows on:—'' The power of the Court 
to set cside a judgment on the ground of 
fraud isa discretionary one which will 
be exercised in favour of the petitioner 
only if he bad been free irom fraud or 


any turpituce, or laches, sloth or lack of - 


diligence in protecting his own interests," 
‘Andalso the question, ‘‘ whether a judg- 
ment can be set aside for fraud cn the 
ground that the 
guilty of delberate perjury or suborning 
perjury ” is cons'dered. 
’ In this case the Enslishand Indian case- 
law on the subject was fullv discussed. 
On page 208* in the judgment of the 
Court, there is a quotation from Lord 
. Cairns, L. J., in Patch v. Ward (3) where 
- (1) 19 Ind. Cas. 579; 38 M. 203; (1913) M. 


W. N. 387; 13 M.L. T. 421;25 M. Ln J. 228. 


(a) ]1776) 2 8m. L.C. (x1th Ed.) 73x at p. 738; 
34 H. L. J. 655; 20 Howell St. Tr. 537. 

(3) (1868) 3 Ch. App. 203; 18 L. T. 134; 16 
W. R. 44r. 
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successful]: patty was” 


Lord Cairns is dealine with The Duchess 
of Kingston's case (2). He says: '' The fraud 
there spoken of must clearly, as it seems 
to me, be actual fraud such that thereis 
on the part of the perron chargeable with 
it the malus animus, the mala mens put- 
ting :tself in moton and sct/ng in orcer 
to takean undue advantage taken of some 
other person for the purpose of actually 
and knowing!y defraucing hm,” 

The judgment of Benson and Sundara 
Ayyar, JJ., on page 2084, says: “ There 
can be no undue advantage taken of 
another by a party ‘in putting any 
matter before the Court tobe adjudged by 
it to be true orfalse. Both parties ere 
entitled to invoke the judgment of the 
Ccurt and to convince it of the truth of 
the evidence adduced by them respectively, 
It is true that parties ought not to let in 
false evidence, anc that it is highly im- 
proper and immoral to do so, but it istke 
furction of tle Court to decide wkett-er 
the evidence is true or false. If the ad- 
ducing of false evidence can be spoken of 
as a fraud, then the Court, in deciding 
tke case, must be taken fo Lave adjudg- 
el whether such fraud las been ecmmit. 
ted or not,and what it bas once adjudged, 
it cannot be called vpon to decide again, 
The test to be applied is, Is the fraud com- 
p'ained of not something that was includ- 
ed in what has been already adjudged by 
the Court, but extraneous 1o it? .If, for 
instance, a party be prevented by his op- 
ponent from conducting his case properly 
by tricks of misrepresentation, that would 
amount to fraud." — Applyirg that part 
of the judgment to the present cese, can 
it be said that tke Court las not ad- 
judged whether the evidence compla‘ned 
of in that case was trce cr false? It 
certainly has decided that that evidence 
was true. How then can it be sa'd that 
the giving of fa'se evidence was a matter 
which was extraneous to wlat the Court 
has decided? The judgment goes onto dea] 
with a number of English cases and also 
Ind'an cases, and on page 216* Baker v, 
Wadsworth (4) is refer red to thus; — In Bae, 
v. Wadsworth (4), on the other hand, the 
Court refused to set asidethe decree on 
the ground that it was obtained by 

(4). (1898) 67 L. J. Q. B. sor. 

" *Pages of 38 M.—[Ed.] ] tee re 
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atjured evidence. Wright, J., observed, 

There is no authority that the mere 
proof that a verdict and judgment have 
been obtained by perjury is sufficient 
to induce the Court to set the judgment 
aside and the expressions of the Lords 
Justices in Flower v.. Lloyd (5) ate strongly 
against such a proposition," In Flower 
v. Lloyd (5) the Lords Justices say: ‘In this 
case, if the plaintiffs had sustained on 
this appeal the judgment in their favour, 
the present defendants, in their turn, 
might bring a fresh action to set that 
judgment aside on the ground of perjury 
of the principal witness and subornation 
of perjury; and so tte parties might go oa 
alternately ad infinitum.” On page218*, the 
judgment of Sir Comer Petheram, Chief 
Justice of Calcutta, in Mahomed Golab v. 
Mahomed Sulliman (6), is tefetred to and 
the followng passage is quoted from Sir 
Comer Petheram’s judgment:—' I am not 
awire that it has ever been suggested in 
aay decided case and in my opinion it is 
not the law that, because a person against 
whom a decree has been passed alleges 
that it is wrong and that it was obtained 
by perjury committed by or at the instance 
of the other party which is of course 
fraud of the worst kind, that he can 
obtain a reheating of the questions in 
dispute in a fresh action by merely 
changing the form in which he places 
it before the Court, and alleging in his 
plaint that the first decree was obtained 
by the perjury of the person in whose 
favour it was given. To so hold would 
be to allow defeated litigants to avoid 
the operation not only of the Jaw which 
regulates appeals, but that of that which 
relates to ves judicata as well,” On page 
220* of the judgment of Mr, Justice Benson 
and Mr. Justice Sundara Ayyar, 
say: “The power of the Court to set 
aside a judgment on the ground of fraud 
isa discretionary one,” and after stating 
what the petitioner must be free from 
before hisapplication can be entertained 
they referred to the facts of the case 
which they were then deciding, and on 
page 221* they say: “Here the Assistant 


z (5) 79) ro Ch. D. 327; 39 I. T. 613; 27 W. 


. 496. 
(6) 2x C. 6x2; ro Ind. Dec. (Nys.) 1038. 
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Agent found that the plaintiff was absent 

at the hearing of the Original Suit No. 16 
w.thout due cause." If the summons was 
properly served on the present plaintiff 
in the Small Cause Court suit—and that 
matter I will deal with later on in my 
judgment—-then he was obviously absent 
on the hearing of that suit without due 
cause and showed lack of diligence in 
protecting his own interest, 

The next. case is that of Kadirvelu 
Nawar v. Kuppuswami Natcker (7). The 
head-note in that case is as follows:—‘‘A 
suit dres not lie to set aside a judgment 
in a previous suit on the ground that it 
was obtained by perjured evidence." On 
page 749%, Wallis, C. J., says: “There 
has been considerable difference of opinion 
in England as t^ whether an action would 
lie to setaside the judgment of an English 
Court on the ground that it had been 
obtained by perjured evidence. In India 
the weight of euthority appears to be in 
favourof holding that such a suit will 
not lie." 

lhe, nex! case is Moruful Hug 
v. Surendra Nath Roy (5) in which it 
was decided that a decree obtained in a 
suit cannot be set aside in a subseqnent 
action brought for that purpose on 
mere proof that the previous decree was 
obtained Ly perjured evidence. It must be 
noted that tkis case was a case of an 
ex parte decree and would appeer to show 
that an ex parte cecree stands on no 
different footing to any another decree, 

In Janki Kuar v. Lachmi Narain (c) it 
was Leld that a suit to setaside a decree 
on the grourd that the decree Tad -been 
obtained by perjureq and false evidence 
is not maintainable. 

- These cases are, all of them, cases dealing 
with the question of tke evidence by 
means of which a decree was ‘obtained 
but, upon tke question of whether the 
allegations &s to tte non-setvice of the 
summons are ves judicata or not, tbe case 
of Puran Chand v. Sheodat Rui (1o) is 

Ind. Cas. : AY M. : M. L. T. 
is 3 i. L. T. EUN W. ae 8) M. y 
N. 514 (F. BJ. 
(8) 15 Ind. Cas. 893; 16 C. W. N. 1002, 
(9) 30 Ind. Cas. 789; 37 4.535; 13 A. L. J. 753. 
(ro) 29 A. 212; 4A. L. J. 51; A. W. N. (1907) 
i 
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.feferred to. In that case the sole fraud 

alleged was with respect to the service of 
the summons on the defendants. "This 
question had already been gone into and 
decided by two Courts adversely to the 
defendant. It was held that the suit was 
not maintainable 

`. For tbe present plaintiff itis contended 


' thatall the before-mentioned eases are cases 


in which the defendant appeared and there 
was, therefore, a contest and it is said 
that they do not apply tesuch a case 
as this in whicb an ex parte decree is 
sought to be set aside: The first case 
I was referred to by the plaintiff is Abdul 


. Mazumdar v. Mahomed Gazı Chowdhry (11) 


the head-note of which is:—“A suit will 
leto set aside a decree and e sale held 
in execution of such decree when both 
tle sale andthe decree are impeached on 
the ground of fraud." This case, however, 
is in conflict with the decision in Puran 
Chand v. Shzodat Rat (10) which isa much 
more recent case. Then the next case 
I was referred was a Privs Council 
case, Radha Ramari Shaha w. Pran Nath 
Roy (12), in which the plaintiff sued 
to set aside a decree against him alleging 
that the decree has been obtained byfalse 
returns of summons and of processes: in 
execution and it was held that the suit 
was maintainable, and according to the 
facts set ont on page 477 thefact that the 
plaintiff had made applications to have 
the decree set aside ang of their having 
been rejected were not disputed but there 
was nothing in the appeal before the Privy 
‘Council to show włat was brought betore 
the Court on these occasions nor what 
was the ground of rejection, and the 
only matter that came before the Privy 
Council was, as Lo:d Hobhouse on page 


478 says: “We bave nothing before us 
but the bare fact that the plaintiff en- 
deavoured to get an ex parte decree 


Set aside under section 108 of tbe Code 
of Civil Procedure, under which the 
‘Court may try whether the summons was 
served or whether the plaintiff was pre- 
vented by any sufficient cause from ap- 
“pearing, We ate not told what went 


(r1) 2x C. 605; 10 Ind. Dec. (N. S.) 1033. | 
(2) 28 C. 475; 5 C. W. N75; (P. C - 


MUSTHAN, K, È. 0. MOHENDRA NATH SINGH, 


clearly ves judicata. The 
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on before the Court upon that .occa- 
sion, and it is impossible to say that 
the matter now alleged as fraudulent 
matter came in any way before the 
Court tinder the application which was 
made by virtue of section 108.” ‘That is 
a very different case trom the case I am 
considering becatse I do know what was 
brought before the Small Cause Court on 
the application to setaside the decree. 
It was that the summons bad not been 
served and that the piocessserver bad 
acted fraudulently. That was definitely 
brought before the Court in evidence and 
decided upon, It seems to me that this 
very clearly distinguishes the present care 
from tke cases above referred to. 

The next case is of Khagendra . Nath 
Mehta v..Pran Nath Rey. (13). This also 
was a decision of the Privy Council 
and is distinguisbable ftom the present 
case, because the whole suit itself was 
attacked asa fraud from itsvery incep- 
tion, and the allegations in that case 
were certainly not stronger than they are 
in this. 

The next case is that of Lakshmi Charan 
Shaha v. Nur Ah (14) which deals very 
fully with the law on the subject but, as 
this decision was dissented from in 
Moruful Huq v. Surendra Nath Roy (8), 
Ido not consider that it is en authority 
in favour Of the present plaintiff. ‘Those 


are all the cases to which I have been 


referred, Having regard to all these de- 
cisions, in my view, itis not open to the 
present plaintiff to get. the decree set aside 
onthe ground that the summons was never 
served upon him. That is a matter 
which was raised in the Small Cause 
Court when he made an application to 
set aside the decree. Evidence was heard 
upon the subject and his application 
was dismissed. That, in my view,” is 
Small Cause 


Court has held that the summons “was 


served upon the present plaintiff, ‘That 


‘being so, he has neglected to take the 


necessary steps to safeguard his interests 


by appearing to defend in the Small 
Cause Court, Had he appeared he 


(13) 4 Bom. L. R. 363; 29 C. 395; 29 I. A. 99; 

6 C. W. N. 473; 8 Sar, P. C. J. 266 (P. C.). 7 
(14) 11 Ind; Cas. 626; 38 C. 936; 15 C; W, N, 
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would there have :been able by evi- the Temporary Subordinate: Judge, Sivar 


dence and cross-exa mination to .impeach 


the evidence given thereby the.present . 


defendant and his witnesses. He did 
not do so and, therefore, on the ground 
that he has been guilty of neglect,. I 
musthold, in my discretion, tbat he is 
not entitled to bring this suit to set 
aside that decree. Quite apart from the 
question of my discretion, in . my, view, 
on the decided cases, it is not open - to 
another Court. to entertain a suit to set 
aside a decree. when the sole: point is 
whether the Court was: wrong in believ- 
ing the evidence: called before it. .Tbis 
is not a case of fraud extraneous to 
the trial but it seems to be. a question 
which was definitely decided by the Court. 
I, therefore, uphold the .defendant's pre- 
liminary objection, 2nd dismiss this suit 
with costs, 


. Z.E. Sut dismissed. . 
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SECOND CIVIL APPEAL NO, 1258 OF 1019. 


| April I7, 1923. 


Préseni-—]ustice Sit William Ayling, K7., 


and Mr. Justice Odgers. 
RAMASAMI CHETTY—PLAINTIFF-- 
APPELLANT 
versus 


"PALANIAPPA CHETTY ` AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Hindu Law— Nattukottai Chetti family—Money 
-obtatngd as consideration for giving son in adop- 
Hion— Joint family property or self-acquisiton, . . 

Amongst members of the Nattukottai Chetty 
co it 
of A oint laiade Hindu family ` as considera- 
‘tion for giving his son in adoption is the property 
of the joint family. and not the self-acquisition 
of the father. [p. 800, col. 21:5 


- 


Murugappa Chetti v.. Nagappa Chetti, 29° 


M. 161; 16 M. L. T. 22, -relied on. 
' “Second appeal agai ecre 
rath March 1919, of the District Court of 
“Ramnad at Ma dura, in Appeal Suit No. 1007 
of.x9r8, preferred against a decree, date 


the 26th January 10918, of the Contt. 


District Judge in first appeal. 


the money obtained by the father - 


ganga, in Original Suit No. 108 of-1918. > 


Messrs.. A. Krishnaswamy Iyerard E.. 
Vinayaka Rao, for the Appellant.. ; 
Messrs. S. Srinivasa Iyengar ard V» 


Ramaswamt Iyer, for the Respondents... 


l JUDGMENT, . E 
Ayling, J.—This appeal arises ott cf a 


family partition suit Letween Nattukcttz? . 


Chetties, and isconfined to properties ism- 
ed. in.B. and D. Schedules, which were in- 


cluded by the First Court among those to 


be partitioned but were streck ovt Ly the 


` 


The case of the D. Schedule properties 


may be dealt with first, The Subordirate 
Judge says: ‘In addition to the properties 


menticned in the į laint, thete isa sum cf 
Rs, 1,500 in deposit in Pegu Firm, 
The plaintiff did not know of it. Itisgivert 
Out in the deposition cf first defendant that 
it is tamily moncy. .Therefoie, it will Le 
treated as family property which must 
be divided between all the members of the 
family. So another . Schedule will Le 
attached to the decree and that’ will be 
D. Schedule consisting of this money 
of Rs.1,500. Of course, plaintih must pay 
Court-fee before a final decree is passed 
and it is only then, that he will get his 
share.” ; 

The District. Judge has excluded this 
property from partition solely on the 
technical ground that there has been no 
amendment of the plaint so as to include 
it. We think thisis not sufficient ground. 
It is not denied that the property is joint 
family property and. it.is clear that tbe 
omission to have theplaint amended at the 
same time that the D. Schedule wasattach- 
ed to it, was a mere oVersight, In fact, 


. the addition of the Schedule implies an 


amendment of the plaint without which 


it would be meaningless. We direct that 


this property be included in the partition, 
and: that the decree be amended ac. 
cordingly. : 

‘Lhe question relating to B. Schedule 


property is of a very different, and much 


more difficult nature. It consists of money 


nsta decree, dated the obtained by first defendant, as consi det- 
ation for giving two sonsinadoption, first 


defendant and his remaining sons (plaint- 


d if and defendants Nos, 2, 3 and 4) make 
of up the joint iamily concerned in the suit, 
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What we have to decide is, whether money 
so Obtained is the self-acquisition of first 
defendant or the preperty of the joint 
family. E 

Both the lower Courts have treated this 
question as one of pure Hindu Law; and 
have come to the opposite conclusions, that 
of the’ District Judge being adverse to 


plaintiff-appellant. The learned Vakil who 


appeared for the latter; suggested in argu- 
ment before us that it is a matter which 
should be determined by caste custom and 
that an isste should be framed and fefer- 
ted for determination on evidence to be 
newly recorded. Mr. 8, Srinivasa Aiyangar 
for first respondent (first defendant) objects 


to this; and we think his objection must 
be allowed. The plaint contains absolute. 


ly no reference to a custom: and from the 
judgments of both the lower Courts it is 
clear that nothing of the kind wes set up 
beforethem, We cannot, therefore, allow 
this plea to be set up in secondappeal, It 
is possible that a legal custom exists which, 
whet properly pleaded and proved, may 
tender our decision on the question of mere- 
ly academic interest; but, so far as this case 
is concerned, we have no alternative but to 
deal with the question from the only point 
of view disclosed in the pleadings before 
tis—that of pure Hindu Law. And it is 
unfortunately one of first impression on 
which there appears to be no authority 
either in case-law or text-bcoks, There 
is only one case so far as appears, which, 
though not dealing with the question’ be 
fore us, tends to throw some light upon it, 
Itisreportedas Murugappa Chetti v. Na- 
gappa Chetti (r)andatrises outof a similar 
adoption for consideration in a Nattukot- 
tai Chetty family, The questioù for 
the learned Judges decision was 
whether the payment of consideration in- 
validated the adoption; and they decided 
thatit did not, although the practice 
óf receiving consideration for an adoption 
wasone which could not but be reprobated, 
andalthough an agreement to pay con- 
sideration was not enforceable. But the 
leading judgment, which is that of Subra- 
mania. Iyer, Officiating Chief Judge, 
contains passages, which I ‘find very 
instructive .in our present difficulty. 
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''helearned Judge, who wasan undoubted 
authority in such matters, says that among 
the Nattukottei Chetty community the 
payment of consideration for the giving of 
a boy in adoption istkeruleand the absence 
of payment the exception. He proceeds 
to trace the reason to the fact that in this 
very prosperous and enterprisig commu- 
nity “every male child is expected to become 
an earning man” and this expectation is 
mostly realized. Consequently, when a 
Chetty gives away his son in adoption, he 
is virtually contributing to the wealth of 
the family of theadoptivefather, With the 
commercial instinct implanted in him, a 
member or this community sees nothing 
heinous in a practice which prevents the 
natural father becoming a loser by. giving 
away his son.” 

In other words, the sum.paid is the con- 
sideration for the transfer of a potential: 
earning memberfrom onefamily to another, 
One family gains just what the other loses: 
and although at the close of the passage 
quoted the learned Judge refers to the: 
“natural father" becoming a loser, this 
could only be representing the family, 
for, individually, he would be no more con- . 
cerned with loss of the son's earnings, 
than would any other member of the 
family; and would gain a certain personal 
benefit by the increase of his own fraction- 
al share obtainable on partition, 

Of course, every such transfer of a member 
of one joint family to that. of another in- 
creases or reduces the number of members: 
entitled toa share on partition so that the 
individual members of thefamily from which 
the adopted son comes will primarily be- 
nefit, 2nd those of the family to which he 
goes, will primarily lose by the transaction.. 
But thelatter family, esa family, will gain. 
and the former will lose, by the adoption:. 
since the custom of payment proceeds on 
the assumption that a male Nattukottai: 
Chetty, to put it tersely, earns more than 
he eats. 

This view of the matter Iam quite pre- 
pared to accept on the authority cf the 
learned Judge quoted, as well as because 
it seems a reasonable explanation for the 
existence of the custom in thiscaste, and in. 
few, if any, other castes, : As'I shell show, 
it is. of considerable importance when. 
One comes -to-considet the text dealing 
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with self acquisition to which I it seems to me we-ate on safer ground in 


shall refer, a task which I need not say 

I undertake with considera ble diffidence, 

The materials are found in Ghose’s 

- Principles of Hindu Law, Volume H, 
pp. Io1-103. 

Lhe main principlejaid down by Yagna- 
valkya is “whatever else is acquired 
by the co-parcener himscl( without detri- 
ment tothe father's estate, as a present 
from a friend or agift at Nuptials does 
not appertain to the co-heirs." 

The term “father’s estate" seems to 
indicate merely that the patrimony or 
the body of joint family property, Vide 
Mitakshara, Chapter I, section IV  (r—7) 
set outin Ghose, ag above quoted: and 
Smriti Chandrika, VII, section 28, quoted 
in Mayne’s Hindu^Law, section 26r, 

- The test appears to be whether the ac- 
quisition was made at the expense cf or 
to the detriment of the jointfamily property 
if it was, it cannot be selt-acquisition, 

Applying this to the present case, the 
transfer of the boys, DY adoption, was as 
much to the detriment of their natural 
family asit was to the advantage of their 
adoptive family, (in consideration of which 
detriment and advantage these payments 
were made); and. property so acquired 
cannot be self-acquisition. 

-’Lhis conclusion is strengthened by the 
Somewhat analogotis case of the bride 
price under the Asura form of marriage. 

The Mita kshara says: “What is received 
at a marriage concluded in the form 
termed Asura or the like......must be 
shared with the whole of the brethren and 
with thefather’ (Ghose, Hindu Law, Volume 
II, page 103). As shown by Mavne (section 
81) this payment springs from the fact that 
an unmarried girl wasa valuable commo. 
dity and the case- stands on much the same 
footihg as theadoption.ofa Nattukottai 
Chetty. boy. ... 

Mr. Srinivasa Aiyangarfor the respondent 
has sought to support the decision of the 
slower Appellate Court -by reference to the 

n doctrine of patria: potestas and to the fact 


looking to the genera! principle governing 
Self-acquisition, and the condition of the 
caste, with which we are concerned. lam. 
inclined to think that, in the aDsence of a 
custom, to the contrary, which must be 
alleged and proved, sums paid to a Nattu- 
kottai Chettvin consideration of giVing a 
son in adoption are not his self-ac quisition. 
. Itfollows that the property in Schedule 
B must be added to the partible property 
and the decree amended accordingly. 

. I would allow the appellants their costs 
in this and in the lower Appellate Court. 


Odgers, J.—'lhe suit was for partition 
of family property, the co-parceners being 
Nattukottai Chetties, There are two points 
reised on this second appeal (1i) The 
properties in D. Schedule were excluded 
by the [istrict Judgeon the ground that, 
though clearly family properties , the plaint 
had not been amended so as to include them, 
though additional Court-fee had been paid. 
‘Lhe point is purely technical and the Dis 
trict Judge should, in my opinion, have 
allowed the plaint tO be amended so as 
to include these properties. l 

(2) Certain moneys were obtained by 
first defendant from the persons to whom 
in 1913 he gave two of his sonsin adoption. 
Are these moneys to be treated as seli 
acquisition of first defendant or as 
family property and, therefore, divisible? 
‘Lhe question is interesting and practically 
Ys integra , ‘Lhe Subordinate Judge 
held that these moneys belonged to the 
family ; the District Judge contra held they 
belonged tothe father, Mr, A, Krishna- 
swamy Aiyar for appellants contended 
that it should be established by evidence 
whether in this community thereisa cus- 
tom forthenaturalfatherto treat payments 
of this character ashisown oras belonging 
to the family; it not being dispated thatin 
this caste such payments are usual. Mr, 
S. Srinivasa Iyengar tor the respondents 


' contended and rightly that no custom 


had been set up and as it must 


..fhat under Hindu Law power, of be specially pleaded we were precluded 
giving a  . boy in adoption 1s, cOn- from going into the question ofitsexistence 
fined :to : the father or mother, jn second appeal, It follows, therefore, 


‘thatif hereafter the question of a custoin 

is agitated in a properly constituted suit 

what Lamabout to say will very possibly 
T 


»But the power of disposition doesnot ne- 
cessatily carry withit the rights to appro- 
. priate the proceeds of the disposition; and 
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be found to be, beside the mark, My. b'siness. in . India and elsewhere. 
tematks ate based on consideration, apart It is a pride of their community that 
ftom any question of custom, on the best there is in it none so poor as to de- 
materials available. Ithas to be remember- pend for his livelihood on the charity of 
ed that these Nattukottai Chetties ate others,- Every male child is expected to 
traders and every male member of thé become an earning man and this expecta- 
community is at leasta potentialearnerfor tion is mostly realized. Consequently, 
the family of which he is a member It whena Chetty givesaway hissonin adoption 
is, therefore, not unnatural that when the he is virtually contributing to the wealth 
wage eating capacity of a tamily is dimi- of thefamily of the adoptive father.” This 
nished - pro tantu by the giving of last sentence gives, in my opinion, support 
one or more of the membérs in to the view that any money so paid would 
adoption, some monetary or other com- be paid ascomnensation to the natural 
pensation should be paid by the adopting family... This view is further attempted 
family, whose potential earning 'capa- to be supported by the analogy of bride 
city is proportionately inctéased by the pricein Asura marriages, The Mitakshare, 
adoption Such compensation is probably (Chapter I (section 4 g. ©) commenting 
nothing like the capitalized value of the on VYagnavalkya (iH gg. 118,119) says... 
earnings of the member given in adoption; ......' What is received at a marriage 
on the other. hand, he may. earn little cr concluded in the form Asura and the like 
nothing and the shares of those remaining  ........must De shared with the whole of 
in thefamily are ptopottionatelyindividual- the brethren and the father." Ghose’s 
iy appreciated by the fact that there arè Principles of Hindu Law, Volume II, page 
after the adóption fewer sharers: "Though 103. ror the respondents it is urged that 
not-directly in point soastoformaruling the detriment to thefamily which wasto be 
authority in the present case,we heveajudg- provided by the co-parceners is the bride 
ment.of Subramania Iyer, J.in Murugappa ptice and that the text does not mean 
Chetti v. Nagappa Chet (r); ‘Lhe learned what is to become of the bride price, when 
Judge was considering there whether the received; it refers to the liability of the 
acceptance of a gift on adoption affected adoptive family for the amount. It may 
the validity of the latter, He said-at page .be immaterial to discuss it, but in my opi- 
105: ‘It-isabundantly clear from ‘the nion such is not the meaning of the text 
evidence thatinthecommunity to which in question. It clearly refers to the re- 
the parties belong (Chetties)such-payments ceiving and not to the giving of the bride 
form therule-and thecontrary, the excep- price. It is further said that the refer- 
tion, ànd so long 2s these men continue tó ence is only to gifts at Nuptials and not 
be moved by the desire for ihe pèr to the bride price at all, but I see nothing 
petuation of lineage by recoŭrse to tolimit the words thus. Two more import- 
the -fiction òf adoption, the paythents ant points are, however, taken by Mr. S. 
"will not cease and the consequences Srinivasa Aiyangar /(1) ‘That the detri- 
of the stricter rule would: oniy be-that: ment to the family cannot be assessed 
the payments would-be made in ‘sectet *in’mapey Or money's worth and that, conse- 
and that when dny litigation should -ensue quently, any money paid on adoptioy can- 
with reference to. the adoption, it-would not be said to Le compensation to thefamily 
be attended by the production -of -tntmie for the loss of an earner especially as the 
evidence either on the part of persons dehy- detriment, if any, to be taken into account 
ing payments that have feally taken-place must be the present detriment which, owing 
or on the part of those who- falsely setup te the age.of the boy given in ador tion 
such payments. Why the practice of pay- and his only problematica! capacity of 
ing money is prevalent largely among these earning. in. the future is practically nil. 
Chetties and is avowed is perhaps nót I do not think this is an answer to 
difficult to understand, Theircommunity the theory of compensation to the family 
is'a most thriving and prosperous compact -for: the loss. of a possible future earner; it 
little one in this Presidéucy. Its members may not be an adequate or mathematical 
are able, enterprising traders . doing gonipedsation, but it may nevertheless Le 
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regarded as ih some measure making the 
loss good to the family ; 

(2) a more serious counter theory to my 

ind is that the money is to be regarded 
aga present to the iather of the boy given 
in adoption to induce him to exercise his 
paternal rights in favour of the adoptive 
family. The father has the power to dis- 
pose of his son, therefore, he should keep 
ihe money. This does not necessarily 
follow. Vasista says (XV-r-8); “Both 
parents have power to sell or to desert him 
(a son)” (page 13} Mayne’s Hindu Law, oth 
Edition). This isof course antiquated and 
norule of thesaleofa sonassuch would now 
be recognised at law. I think that, having 
regard to the nature and characteristic 
of the community involved and to those 
considerations which I have already set 
out at length, it is on the whole more 
consistent to hotd against this theory. 
Itisnota personal present but is only paid 
to the father as the eldest and managing 
member of the co-parcener, for the benefit 
of thelatter,. I have, therefore, come to 
theconclusion that the property in Schedale 
B. belong sto thefamily and should be includ- 
ed in the decree for partition, "heappeal 
succeeds, the decree of the istrict Judge 
wil be set asideand that of the Subor- 
dinate Judge restored. The appeallants 
will have their costs here and in the lower 


Appellate Court, 
V, N, V. Appeal allowed, 


RANGOON HIGH COURT. 
First CIVIL APPEAL No. 76 OF 1922. 
j June 21, 1923. 
Preseni:;—Sir Sydney Robinson, KT, 
Chief Justice, and Mr. Justice 
May Oung. 
MAUNG SAN U AND ANOTHER-—- 
PLAINTIFFS—APPELLANTS 
UeVYSWS 
MAUNG KYAW MYE AND ANOTHER—- 
DEFENDANTS—RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Aris. 
o3, 80, 110, 120— 4 dministration-bond, suit on— 
Limitation, commencement of. ; 
Au administration-boud is a bond subject [to 
a coudition and a suit foundcd on suchaa bond 
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is governed by Art. 68 of Sch. I to the Limitation 
Act. [p. 804, col, 1] 

Where an administration-bond contains several 
conditions, a breach of each one of the conditions 
giv:s rise to a cause of action and should, therefore, 
be taken to be the starting point of limitation iu 
the case of a suit based on that particular breach. 
Íp. 804, col. 14] 

Kantee Chandra Mukerji, v. Al-i-Nabi, 9 
Ind. Cas. 935; 33 A. 414; 8 A. I. J. 199, Ahmed 
Moolla Dawood v. Fatima Bee, 26 Ind. Cas. 505; 
8L. B. R. 99558 Bur. L.T. 59, Ramanatham 
Chetty v. Ragammal, 27 Ind. Cas. 849; 17 
M. L. T. 6r and Ko Pu v. Ma Thein Yin, 56 
Ind. Cas. 968; 12 Bur. L. T. 225, referred to, 

Per May Oung, J.—The principal duty of an 
administrator is to administer the estate, to see 
that every person entitled has his or her due. 
In practice, it can rarely, if ever, happen that any 
person is aggrieved or damuified until such time 


-a8 the administrator has completed his work 


and, in doing so, has failed to meet his claim. 
Till that time every claimant has a right to expect 
that the administrator will do what is just and 
proper and itis not till there has been a dereliction 
of the latter’s duty in this respect that a claimant 
is bound to seek a remedy. [p. 804, col. 2; 
p. 805, col. 1] 


First appeal against the decree of the 
District Court, Hanthawaddy, in Civil 
Regular Suit No. 13 of 191. 

Mr. Ba Tin, for the Appellants. 

Mr. Ba Thein, for the Respondents. 

JUDGMENT. 

Robinson, C. J.—The sole question 
raised in this appeal is whether or not 
the present suit is barred by limitation. 
The learned District Judge has neld that 
limitation began to Tun from the time 
that the administratrix had in her pos- 
session the profits arising out of these 
lands which she wrongfully withheld and 
misappropriated, and that, as more then 
three years had elapsed since that breach 
of the condition of the bond had been 
committed, the suit was barred by 
limitation. In the case of Kantee Chandra 
Mukerji v. Al-i-Nabi (1) the leard 
Judges say:—“The contention of this 
defendant is that one of tbe provisions of 
the bond wasthat' an inventory should 
be exbibited within a ceríaintime, and 
thet, on a breach of this condition of 
the bond, time beganto run as against 
the sureties and the suit is time-barred. 
We do not think that the dateon which 
one of the conditions of the bond. was - 
broken is the starting point from which 
limitation is to be calculated in a case 


(1) 9 Ind. Cas. 935; 33 A. 414; 8 A. Le J. 199, 
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such as the present in which the plaintiffs’ 
case Is that Durga Shankar inhis lifetin.e 
failed to administer the assets of the de- 
ceased. The bond itself, as we have pointed 
out, expressly provides that the obliga- 
tion undertaken in it was to remain in 
force until Durga Shankar fulfilled the 
duties of the administration of the estate, 
Probate of which had been granted to him; 
Durga Snanker died on the rath July 
1903. Time did not begin to run against 
the plaintiff unti] his death, and six 
years did not elapse between the date of 
the death ot Durga Shankar and the bring- 
ing Of the suit," Apparently, the learned 
Judges considered that Art. 120 of the 
limitation Act governed such a case as 
this. The same point was considered by. 
a Bench of this Conrt in Ahmed — Moolla 
Dawood wv. Fatima Bee (2). After point- 
ing out the terms of the bond, ond that 
the terms contemplate that the bond 
should remain in force for ever it the ad- 
ministrator does not do the acts previously 
mentioned as relieving him and the sure- 
ties from che obligation tu 
amount ofthe bond, it is further pointed 
out that, “the Limitation Act makes no 
Special provision for administration-bonds, 


and, consequently, one of the Articles of 


it mustapply to a Suit.on it.” It 
held that Art. 63 clearly applied. 
itis then pointed out that, “the first of 
the conditions of the 
broken by Mahomed, the administrator, 
was that contemplating nis filing an 
inventory witbin a year of the grant of 
Letters of Administration, so that the first 
breach was on the 19th January 1900. An- 


was 


other breach wasin 1903 when he had in his: 
hands moneys of theestate which hecould: 


and should have distributed amongst the 


heirs, but did not do so. Consequently, 


the suit of the plaintiff was long time- 


barred when brought." The learned Judges. 


then proceed to point out that "tne ap- 
plication of Art. 68 to administration- 
bonds may be attended with results which 
the Lesislature could scarcely have con- 
templated, botin tne absence of any 
special provision for such bonds remain- 


ing in force for aslongasan administra. 


(a) 251nd. Cas. 505; 8 L. B.R. 95; S Eur.IT. 59. 
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tor does not dobis duty, the plain pro- 
vision of the lawasit stands must be 
applied to them,” That casehas apparent- 
ly been t2ken to decide that limitation 
begins to ren from the first breach of 
condition committed, but itis-not at all 
clear from. the judgment that the learned 
Judges went so far as that. The matter 
was again considered on the Original 
Side of the Madras High Court in the case 
of Ramanatham Chetty v. Ragam- 
mal (3). In that case it wes held that 
such a suit is governed by 
Art. 68 of the Limitation Act; and 
that “in cases where the bond contains 
sueccssive Covenants each breach gives a 
separate cause of action but the date of 
thelast breach is the starting point of 
limitation in a suit on the bond when the 
bond is conditioned on the performance 
of several acts and the obligation to pay 
is enforceable till the last of the con- 
ditions is frlfiled.” These authorities were 
considered in another decision of this 
Court. Inthe case of Ko Pu v. Ma 
Thein Yin (4) it was held that the au- 
thoritiesthat have been quoted do not 
suppert the view that limitation will run 
from the first date on which a condition 
is broken, The learned Judgeswere in- 
clined to hold that Art. 68 did mot 
apply to a suit on an administration- 
bond. They say: "The right to sue on 
suck a bond would accrue on failure of 
the administrator to comply with any of 
the conditions or on tke administrator 
potting it out of his power to comply 
with them. The fact that no action is | 
taken on the breach of any one 
or more of the various successive 
conditions contained in stch a bond 
would not bar a suit ona breach of a 
subsequent condition.' But they seem to 
prefer the view taken by the Allababad 
High Court that Art. i20 should be 
applied, 

The expression ' bond " is defined in 
tke Limitation Actasincluding “ any ir- 
strument whereby a person obliges Limself 
to pay money to ancther, on condition that 
the obligation shall be void if a specified 
act is performed, or is not performed, as 


(3) 27 Iud. Cas. 849; 17 M. I, T ot, 
(4). 50 Ind. as, 968; 12 Bur. L. T, 225, 
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the .casé may be." An administration- 
bond clearly: falls within this definition, 
and is a bond subject to a condition. 
That being so,. it is, in my opinion, clear 
that the present suit being one founded 
on a bond subject to a condition, Art. 68 
of. the Limitation Act is applicable. 
I. do not. see how Art. 120 can apply 
to a case arising ex  cotraciw; and, 
Moreover, that Article would only apply 
when the case is not. otherwise provided 
for intne Act. I do. not think it possible 
to hold . that limitation would begin to 
tun from the date of the first breach of 
a condition of a bond. Where the bond 
contains several connitions, a breach of 
each one of the conditions gives rise, tc 
a cause of action and should, therefore, 
be taken to „be the starting point of 
limitation in the case ofa suit based on 
that. particular breach. To take any 
other view might lead to extraordinary 
results. An administrator might commit 
a breach of.. the condition binding him 
to: file an inventory within six months; 
that is a breach which, I am afraid, is 
very commonly committed, but it is also 
a-;breach of which no ome takes the 
slightest. notice in nine cases out of ten. 
And, possibly,. more than three years 
thereafter, the administrator, having taken. 
possession.of; the whole of the estate, 
may imnisappropriate some, or all, of the 
properties forming the estate, but in a 
suit brought on the bond against, the 
sureties it weuld be barred, by limitation, 
If we are not. bound to take that view 
by theexpress language used, we Should 
take the view tkat limitation would begin. 
to tun from the date of that particular, 


breach, there being nothing in the langu-. 


age used to. militate against that. view? 
Indeed, this appears to be the opinion. 
of all. the Courts which have dealt with. 


this matter, and that view has very 


recently, I find, been taken on the Original . 


Side of this Court in the case of Lim 
Geok.Lan. v. .Choo Hoe (Civil Regular 


No. 247 of 1917). In my opinion, therefore, . 
in this, Case. 


limitation began to tun 
from the. date on . which the plaintiffs 
established that. they were entitled to a 
decree for mesne profits, that is, from 
the 2oth of May 1019, and that, as 
the suifiwas filed within three years of 
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that date, tbe suit was not barred by 
limitation. 

I would set aside the decree of the 
Court below and accept this appeal with 
costs throughout, granting a decree for 
the amount claimed with costs in both 
Courts. N 

May Oung, J.—I agree in holding that 
the suit was not barred by limitation. 

Article r20 does not apply, in any 
case, since Art. 80 jis the residvary 
article. for suits on bills, notes and bonds 
not expressly provided for. The period 
of limitation cannot, therefore, extend 
beyond three years, unless the bond is 
registered, in which caste Art, 116 
would apply and the period would be 
six yeors. ' 

Under Art.. 68 limitation begins to 
run from the date when the cendition 
of the bond is broken, and under Art. 80 
from the date when tke bond becomes 
payable, In the case of an adminis 
tration-bond, it would become payable 
when the condition is broken. Some 
difficulty, however, seems to have arisen 
from’ the fact that such a bond con 
tains several conditions, and doubts have 
been entertained as to whether time coes 
not begin to run as soonas there is a 
briach of any one of them, e. g., the 
first which requires the'filing of an inven- 
tory.;, The” ruling in Ahmed Moolla 
Dawood, y. Fatima Bee (2) does not, 
in my view, lay down that a plaintiff 
must sue: within three yeats of the first 
breach.;. Injthat case the first b each 
was: in: “194900; there was another 
in 1903, and, the suit was not im 
stituted till -1910. Consequently, whick- 
ever breach was taken as the starting 
point of jimitation, the suit was long 
time-barred. when brought. 

There does not appear to be any 
adequate reason why the first breach 
should be’ taken and latter ones ignored. . 
The principal duty of an administrator 
is to administer the estate, to see 
that every person entitled has his or 
her cue. In practice, it can rarely, if 
ever, happen that any person is aggrieved 
or damnified until such time as the ad- 
ministrator has completed his work and, 
in doing so, has failed to meet his claim, 
Till that time every claimant has a right 
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to expect that the administrator will do 
what is just and proper and it is not till 
there has been a dereliction of the latter’s 
duty in this respect that a claimant is 
bound to seek a remedy. 

Ordinarily, the administrator’s work may 
be said to be completed when he files 
his final accounts, showing "how he has 
dealt with the estate, and these accounts 
have been accepted by the Court; limita- 
tion will then begin to run. But it very 
often happens that there is litigation 
pending against the administrator and in 
such a case, the administrator (and conse- 
quently his surety or sureties) cannot be 
absolved until the close of such litigation, 
If the administrator is ultimately success- 
ful, thereis an end of the matter. If 
he is not, and a decree is passed against 
him, heis bound, as, administrator, to 
pay money or deliver property, as the 
case may be, and failure in this respect 
is a breach of the bond. 

In the case under appeal, a suit bad 
been instituted against the administratrix 
while the administration was proceeding 
and the final decree in . the p aintiffs’ 
favour was not passed till the 2cth May 
1919. The suit against the sureties was 
instituted on the 23rd April rgzr, and 
` was, therefore, well within time. 

it is interesting to note that within 
these two dates, a period of one year, 
five months and twenty-six Cays wasspent 
in the matter of the assignment ot the 
bond. The plaintiffs applied for assign- 
ment on the 25th October 1919, the 
sureties opposed the application and for 
that purpose filed a written statement 
alleging tnat every obligation under the 
bond had been complied with. These 
proceedings did not terminaie until the 
20th April 192r, when the Appellate Ccurt, 
having held that the sureties’ objection 
was groundless, the bond was assigned to 
the plaintiffs. In these circumstances, it 
was open toquestion whether the sureties 
were not, by their conduct, estopped 
from raising the plea of limitation and 
whether the written statement filed by 
.the -sureties did not amount to an 
“acknowledgment” under section r9 of 
the Indian Limitation Act. 

I concur in the proposed order, 

Z, K, Appeal accepted, 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 236 
OF 1922. 

October 3, 1923. 

Present *—Mr. Justice Krishnan and 
Mr. Justice Odzers. 
KUPPU RAMANATHA IYER 

AND ANO1HER-— DEFENDANTS 
APPELLANTS 
UCFSUS 
THOGULUVA S. NAGENDRA AYVAR 
—PLAINTIFF—RESPONDENT, 

Provincial Insolvency Act (V of 1920), s. 28 
tis. (2) and (4)— Right of insolvent fo — matutain 
stil in regard io "after-acquired" property—Share 
of partner, in property, if would vest in Official Re~ 
ceiver. 

An insolvent has a right against all the world 
except the Official Assignee. Therefore, he is 
entitled to sue with regard to his ''after-acquired'' 
property if the Official Receiver or Assignee 
does not intervene. [p. 806, cols. 1 & 2.] 

Srivamulu Naidu v. Andalammal, 30 M. 145; 
17 M., L. J. 14; Fatimabibi v. Fatimabibi, 16 Bẹ 
452; 8 Ind. Dec. (N. s.) 780, followed. 

. oubbaraya Chettiar v. Papathi Ammal, 45 
Ind. Cas. 239; (1918) M. W. N. 289; 7 L. W. 516, 
distinguished. 


Obiter—The share of a partner is property 
which can be attached under the Code of Civil 
Procedure and which can also vestin the Official 
Receiver on adjudication. [p. 806, col.2.] 


Appealagainst the order of tbe Court 
Madura, in 
A, S. No. 8. of 1921, dated tke 1oth 
March 1922, (A. S. No. 469 of 1920 on 
the file of the District Court, Madura), 
Mr. T. L. Venkatarama Iyer, fox the 
Appellants. " 
Messis. P. N. -Appuswamy Aiyar and 
P. V. Krishnaswamy Aryar, for the Res- 
pondent, OE S 


JUDGMENT.—This case refers to whet 
is ordinarily called “the after-acqtiired ”’ 
property of an insolvent. The respondent 
after he was adjudicated insolvent in*1009 
seems to have started a partnership with the 
appellant. He has now brought a suitto 
wind-up that partnership and for an 
account and for payment Over to him 
of eny money thet may be found due to 
him. The suit was brought in 1919. ‘The 
partnership had been started in 1911 and 
it seems to have lasted till the end of 
1916. In the Insolvency proceedings no 
Receiver seems to have been appointed 
at first, and it was only on 29th March 
1979, the Official Receiver was appointed 


t 
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as Receiver. The defendant pleaded in 
the suit that the plaintif was an undis- 
charged insolvent and that he was not 
entitled to bring the suit or to go on 
withit. ‘The District Munsif gave effect 
to that objection and dismissed his suit. 


The Subordinate Judgehas reversed that’ 


decision and remanded the suit for dis- 
posal according to law. Itis egainst that 
decision that the present apPeal has been 
led, 
j Tue question which we have to consider 
is whether, in the case of "after-acquired'' 
property, the insolvent is entirely barred 
from maintaining any suit in respect of 
itand whether the Receiver alone can ste.’ 
It ‘is contended for the appellant that the 
Receiver alone can ste, because, it is 
said, that all the properties of the in- 
solvent, including his after-acquired prop- 
erty, are vested in the Officia! Receiver 
bv section, 28, clauses (2) and (4), of the 
Insolvency - Act V of 1920. '"Theatgument 
is that, as the right to the property te- 
comes vested in the Official Receiver, no 
right exists in tte insolvent himself and 
that, therefore, he is not entitled to 
maintain 9 suit to enforce any claim to 
recover stich property ; and, itis seid, 
that, under the Insolvency ‘Act V of 
1920, no difference is made between the 
after-ecquired property of the insolvent 
and the propetty Owned by him at the 
time of the adjudication. ' The learned 
Vakil fot the appellant relies on the case 


of  Subbaraya Chettiar vi Papatht 
Ammal (1) as an authority in his 
favour for maintaining the proposition 


that he has put forward. Bunt that very 
ease has distinguished an eatlier case of 
Srivamulu Naidu v. Andalantmal (2) 
which, following the case of Fatimabibi 
v. Fattmabibi (3),- held that, in the 
case of afteracquirel property, the in- 
solvent has’ a right to maintain a suit, 


subject to the Official Receiver or Official ` 


Assignee intervening and that if the 
Offic'al Receiver or Official Assignee did 
not intervene, the insolvent was entitled 
to go on with the suit and that the. 
principle to be deduced from the authori- 


(1) 45 Ind, Cas. 239; (191 8) M. W. N. 289; 7 I, W. 
16 


510. 
(2) 30 M. 145; 17 M. L. J. 14. 
(3) 16 B. 452; 8 Ind. Dec. (N. 8.) 780. 
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case, 
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ties that had been cited was tiat the 
insolvent hed “a” right against all the 
world except the Official Assignee.” 
That case has .d'seussed the English 
decisions on the point as well :s the 
eatiier Indian decisions, and we «an see 
nO reason why we should not follow the 
principle laid down there as regards the 
insolvent's after-acquited property. This 
as already stated, has been dis- 
tinguished in the ` Madres Weekly Notes 
case which is a case regarding the 


, property owned by the ins-lvent at the 


time Of the adjudication.‘ Whether that 
case was rightly decided or not, we need 
not express any opinion at present. 
However, it is clearly distinguishable 
from. the present case on the very ground 
that the learned Judges distinguisted it 
from Sriramulu Natdu v. Andalammal (2). 
No authority has been cited to show that, 
as .tegatds the after-acquired property, 
the insolvent cannot maintain a suit if 
the Official Receiver or-Official Assignee 
does not interfere. We have, therefore, 
come to the conclusion that the Sub- 
ordinate Judve was right in the view te 
took as regards this point, that is, as the 
property here is the after-acquired prop- 
erty, the insolvent was entitled. to con- 
tinue the suit. The Subordinate Judge 
has also dealt with another point, namely, 
that. the share of a partner is not 
such a property as can be attached 
under the Civil Procedure Code and is thus 
not stich property as would vest in the 
Official Receiver. That position has not 
been supported by the respondent’s learn- 
ed Vakiland we thinkit is not correct. In 
the view we have taken, it is not neces- 
sary to pursue that point, The appeal 
fails and is dismissed with costs. 
V.N. V, 


S, D. Appeal dismissed, 
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RANGOON ‘HIGH COURT. 
SECOND CIVIL APPEAL NO. 620 
OF I922. 
August ro, 1923. 
Present :— Mr. ‘Justice Macgregor. 
U MEDA AND OTHERS—APPELLANTS 
U ersuts 
U SANDIMA AND OTHERS— 
um RESPONDENTS 
Buddhist Law, Burmese—Ecclasiastical autho- 
rihies, jurisdiction of—Property belonging to layman 
— Award, whether binding on Pongyi not party 
to it—Gift of monastery by monk, validity of. 
_ Buddhist ecclesiastic authorities have no juris- 
diction over property which belongs to a layman 
and which is not devoted to or held for religious 
purposes. [p, 808, col. 2; p. 809, col. 1.) 

An ecclesiastical authority to whom a dispute 
relating to property between a layman and an 
ecclesiastic Js referred is in the same position 
as an ordinary arbitrator whose award can affect 
only the parties to the reference. [p.808, Col. 2; 
p. 809, col. 1.) 

. Case-Law referred to. 

, A gift by a monk, whether to a layman or to 
another monk, of a monastery or of a site for a 
monastery, whetherit has been dedicated to him 
personally or not, is invalid. [p. 809, col. 2.] 

, Nga Po Thin v. U Thi Hla, 23 Ind. Cas. 157; 
1 U. B. R. (1913), 183; 7 Bur. L, T. 27., followed. 

Appeal from the decree of the District 
Court, Myingyan, in Civil Appeal No. I2 
of 1922 


Mr. Tha Gywe, for the Appellauts, 

Mr. Bose, for the Respondents. 

JUDGMENT.—This appeal arises out of 
the suit brought by two pongyis, U Meda 
and U Teziwun, to eject another fongyl, 
U Sandima, and certain lay people from 
plot No. 869 being the easternmost plot 
of a kyating compound in Samikan village. 
The suit was filed iu October 1920. 

The facts are that the Avaung standing 
in this compound was occupied for many 
years by pongy! U Ke Tu, who died in 
Nadaw 1280 B, E. In Tagu 1275 U Ke 
Tu by the document, Exhibit-G, purported 
to give all his properties to his disciples, 
U Teziwun, U Meda and U Nyana. 
U Nyana is now dead. The document is 
to the effect that U Ke Tu gives the prop- 
erty and the disciples accept it, but 
that U Ke Tu during his lifetime may d's- 
pose of the properties to any cther dis- 
ciple he may wish. The intention pro- 
bably was to provide for the succession 
on U Ke 'Tu's death, 

. The real parties to the case are U Meda 
and U Sandima, After the execution of 
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Exhibit C, U Meda, who was a pongyi of 
Rengoon, returned to Lower Burma. He 
says that beleft one U Eindawuntha to look 
after U Ke Tu and treat him in case of 
illness. "In 1280, some six months before 
U Ke Tu died, U Sandima arrived at 
the Ryaung. It issaid that he came 
from Meiktila and there are indications 
in U Meda’s evidence that he had been 
invited by some of the villagers. How- 
ever that may be, it is clear that a party 
in the village headed by one Maung Kan 
Shun were in favour of U Sandima suc- 
ceeding to U Ke Tu. When U Ke Tu 
died in Nadaw 1280, U Meda came from 
Rangoon and along with U Tezawun 
performed his funeral ceremony. U Meda 
then seems to have left for Rangoon and 
did not return till some time in 1282; 
bis agent, U Eindawuntha, being left in 
charge. It appears that on the occasion 
of U Meda's return 2 report was received 
by him that those who favoured 
U Sandima were collecting materials to 
build hima kyaung to tbe east ‘of the 
old Ayaung and upon the plot in dispute. 
U Meda says that the building of a new 
kyaung actually started in Nayon 1282. 
It appears that U Sandima in the mean- 
time was living ina zayat in the kyaung 
compound. The dispute between U Meda 
and Maung Kan Shun about the rght 
of Maung Kan Shun to the plot was 
first referred to certain ecclesiastics who, 
by a letter, Exhibit II, dated the rsth 
Lazok, Kason 1282, declined to interfere 
on the ground that one of the parties 
was a layman. This is how I under- 
stand the passage in Exhibit II: ‘There 
is an Owtler of the land on which the 
said kyaung is to te built and the 
ecclesiastics have rothing to do in the 
matter regarding that land. Therefore, 
there is no reason to take action." Sub- 
sequently, however, the dispute between 
U Meda and Maung Kan Shun was re- 
ferred tothe arbitration of tbe Le-myo- 
gaing-gyok Sayadaw who in Wazo 1282 
gave a decision, Exhibit B. It is to the 
effect that although tte land may once 
have belonged to Maine Kin SLun's 
ancestors yet for 200 years pest it has 
been kyaung land «nd U Meda has 
title to it under the document given by 
U Ke Tu in his lifetime. At the same 


808 i 
E MEDA V, U SANDIMA, 


time, the Sayadaw and those associated 
with him expressed the opinion that 
U Sandima should be aliowed to occupy. 
the new kyaung, which by thg time bad 
beenbuiitfor solong as he might wish. 

This award has been interpreted as a 
decision in U Meda’s favour and Maung 
Kan Shun thereafter retired from the 
dispute. 

In the proceedings leading up to that 
award U Sand na wasasked if he had 
any representation to make in the 
matter and replied thet it lay entirely 
between U Meda and Maung Kan Shun. 
When the award had been given he con- 
tinued to occupy the new Ayaung. After 
some attempts to get him to leave’. it, 
U Meda applied to the Dutiya (t.e., second) 
Gaing-gyok Sayadaw of Kyamadwin for 
ax order to Y! Sandima to vacate. This 
latter authority enquired of U Sandima 
by what right he was occupying the plot 
and not being satisfied with his explana: 
tion issued the order, Exhibit F, dated 6th 
Lazan, Wagaung 1282. Exhibit F sets 
out that U Sandima on being questioned 
by the Le-myo-gaing-gyok Sayadaw bad 
admitted that Le kad no interest in the 
Jand and that only the Kyauksauk 
Myothugy?, that is, Maung ‘Ken Shun, 
was interested in it. Italso sets cut that 
the “Dutiya Gaing-gyok Sayadaw cannct 
accept U Sandima’s explanation to bim 
that he occupied theland as Mata -thanlaka 
which, according to U Meda, means th 
property of the deceased pongyi.- ; 

In accordance, therefore, with the deci- 
'sionof the Le-myo-gaing-gyck Sayadaw, tle 
“Duttya Gaing-gvok Sayadaw ane those 
associated with him ordered U  Sandima 
to vacate the plot in question failing 
whichan appl'cation should be made tc 
the Civil Courts to elect him. 

U Meda inhis plaint relies upon. tte 
document given by U Ke ‘Tu, upon the 
award of the Le-myo-guing-evok Sayadaw 
and the order of ejection of tke Dutrya 
Gaing gyok Sayadaw, U Sandime in his 
written statement denied that the pict 
in question was ever fyaung lend end 
alleged that it belongs to one U Myit who 
was accordingly made a defendant tog ether 
with his wife, Ma ZiU. They did not file 

‘written statements and U Myit did not 
give evidence although his wife did. Other 
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defences, takén by  U Sandima, besides 
the alleged permission fiom U Myit to 
occupy the plot, werethat ke was not 
a party to the reference to the Le-myo- 
gaine-gyok Sayadaw and that U ‘Ke Tu 
had no right to givethe land to U Meda 
and the ecclesiastical authorities had no 
riehtto evict bim. ZA 

The first issue framed by the "Trial Court 
was, whether the plot in dispute belonged 
to U Ke Tu or to U Myit. Both the 
lower Couris have found that it belcnged 
to- U Myit. At the same time, they both 
based the'r dec'sions mainly on tke fact 
that U Sandima wasnot a party to the 
reference to the arbitration of the Le- 
myo-gaing-gyok Sayadaw and, therefore, 
could not be bound by his award, nor 
by the order of eviction, Exhibit F, 
which merely gives effect to it, Both the 
Judges were of opinion that an ecclesi- 
astical authority to whom a dispute 
re'ating to property between a layman 
and an ecclesiastic is referred is in the 
same position as an ord’nary arbitrator 
whose award can affect only the parties 
to the reference. 

The question then for decision is, wle- 
ther, in spite of tbe concurrent finding 
trat the plot in dispute belongs to. U 
Myit, U Sandima as. en .ecclesiastic is 
bound to obey the ofers ofhissuperior 
eccleslastical authority and to vacate tle 

lot, to. É i 
j On bekalf of U Meda it is strongly 
argued before me that, although cn award 
of arbitrators is not binding upon nen- 
parties to the reference, set the suit is 
not based upon the award, Exhibit .B, 
but upon tbe order, Exhibit F, which U 
Sandima as an ecclesiastic is hound to 
obey. For the authority of tke Thaihean a- 
baing and Thudama  Counc] in matters 
of eccles'astical discipline and control, I 
am referred to the case of U Te Za 
v.U Pyinnya (x) which was followed in U 
Okgantha v. U Thirt (2) and extended in 
U Thatdama v. U Meda (3) where it was 
held that not only the Thathanabaing in 
Council but also otber Buddhist ccclesi- 
asticel authorities have jurisdiction 


(7) 2 U. B. R. (1892-96), Buddhist Law Eccl. 59. 
(2) 2 U. B. R. (1892-96) Buddhist Law Eccl. 82. 
(3) 2 U.B. R., (1897-1901) Buddhist Law Eccl; 
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in ecclesiast'cal matters and that the Civil 
Courts should be bound by the decisions of 
these authorities in mettets within their 
competence. The rulings Shin Kuthala 
v. Shin Sanda (4) and U Tht Ha v. U 
Thudatikana (5) are also referred to. It is 
to be noted, however, that in all these 
cases the d spütes were between monast/cs 
and about monastic property ard the 
remarks in U Te Za's case (r) (page 65) 
above cited are in point, namely, “When 
an Order such as that under discussion 
comes before the Courts, the first ques- 
tion seems to be whether it is within 
the jurisdiction of the authority making 
it. Here the order appeats to be cleazly 
within the jurisdiction, The property to 
which it relates has practically, if not 
formally, been devoted to religious pur- 
poses and is now held for those pur- 
poses." In the present case it has been 
found that the plot in dispute which is 
senarated from the remainder of the land 
bya line of toddy palms admittedly belong- 
ing to U Myit is U Myit’s property ac- 
quired by h'm in 1280 along with other 
lands by the registered deed of wh'ch a 
copy is filed. It is, therefcre, not land 
over which ecclesiastical authorities have 
. jurisdiction and in my opinion whetker 
. Maung Kan Shun or U Myit wes the 
clainiant, the ecclesiastical authority which 
was first approached was right in refus- 
ing to entertain the matter. Iam una tle 
to accept the argument that the dispute 
is not based upon Exhibit B but upon 
Exhibit F. Eshibit F merely follows 
upon Exhibit B and is in the mettre of 
an Order to enforce it, I agree with the 
learned Pleader for the respondent that 
the Le-myo-gaing-gyok Sayadaw in setiling 
a dispute as to property between a pongyt 
and a layman must be held to havebeen act- 
ing not’as an ecclesiasticalautkority but as 
an Ordinary arbitratcr and that Lbisawaid 
cannot bind U Sandima who was not a 
patty to the reference to him, Further, - 
as the Trial Judge points out and as I 
have already remarked, the order, Exhibit 
F, is agiinst the decision or will of the 
Le-myo-gaing-gyok Sayadaw expressed in 
Exhibit B that U Sandima should be 
(4) 2 U. B. R. (1907-09) Buddhist Law Eccl. r. 


(5) 4 Ind. Cas. 825; 2 U. B. R. (1909), Buddhist 
kaw Eccl. 5. 
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allowed to remain on inthe kyaung which 
by that time badbeen built. Lastly, as 
regards the alleged gift by U Ke Tu, it 
has been held in Nga Po Thin v. U Tit 
Hia (6) that a gift bya monk, whether 
toa layman or to another monk, of a 
monastery or of e site for a monastery, 
whether it has been dedicated to him 
personally or not, is invalid. I am of 
opinion, in the circumstances, that the 
order, Exhibit E, is not binding upon U 
Sand'ma and that U Meda’s suit must, 
therefore, feil and I dismiss the appeal 
with costs. 


Appeal dismissed. 


Z. K. 
(6) 23 Ind. Cas. 157; x U. B. R. (1913), 85; 
Bur. L. T, 27. b 837 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 73 OFIO22, 
April 19, 1923. 
Present ,—Juslice Sit Francis Oldfield Kr., 
and- Mr, Justice Devedoss. 
MANNEM SESHADRI REDDI— 
CoUNTER-PETITIONER — 
APPELLANT 
UEFSWS 
PUTTA VENKATA REDDY—PETITHMONER 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 1 46, 
D. KALII, 7. Io—'' Claiming under,” 
meaning of—ramsfervee of property concerned in 
decree, whether can execute decree. 

The expression “ claiming under” in section 
146-of the Civil Proceduce Code is wide enough 
to cover' cases of devolution under 0,” XXII, 
r, 10 of the Code. 

Silaramaswamy v. Dulla Lakshmi Narasamma, 
49 Ind. Cas.840; 41 M. 510; 8 L. W, 21, followed. 

A trausferee of property concerned in a decree 
is entitled to execute the decree, so far as 
that property is concerned, although there has 
been no transfer of the decree itself. 

Appeal against the Appellate Order, 
dated 5th January 1922, of the Court of 
the Subordinate Judge, Nellore, in A. S. 
No. zo of I921,-(A. S. No. 94 of rg21 on 
the file of the District Court of Nellore) 


preferred against the order, dated 5th 


` 


BIO . 
SHARFATH ALI V. NOOR MAHOMED, - 


November 1920, of the Court, the Princi- 
pal District Munsif, Nellore, in E.P. 
No. 813 of 1920 in O. S, No. 104, 1017, 


Mr. A. Krishnaswamy Atyar, for the 
Appellant. 
Mr. M, Patanjalt Sastri, for the Res- 


pondent. 

JUDGMENT.—We think the iower Appel- 
late Court's order can be justified by refer- 
enceto Section 146 of the. C'vil Procedure 
Code. In accordance with thedictum of 
Seshagiri Iyer, J., in S/iasama sway v. Dulla 
Lakshmi Narasamma (1) the words ‘claiming 
under'in that section are wide enough 
to cover even cases of devolution men- 
tioned in O. XXII, r. 10. 

It is urged that, here, the respondent- 
petitioner is a transferee of property con- 
cerned in the decree which ke desires to 
execute, not of that decree itself. We 
do not think the distinction sub- 
stantial. For we cannot understand how 
one person can be claiming under another 
in respect, of property, when he does not 


claim under bim equally in respect of the. 


decree dealing with the property. e 

this view, we dismiss the appeal against 

appellate order with costs. 

Appeal dismissed. 
V. N, & 2, K.- 

" (1) 481nd. Cas. 840; 41 M. 510; 8 L. W. 21. 
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RANGOON HIGH COURT. 


Civit, MISCELLANEOUS APPEAL NO. 277 | 


OF 1022. 
September 3, 1923. 
Present; —Mr. Justice Pc Han. 
SHARFATH ALI--APPELLANT 
Versus ` 
NOOR MAHOMED—RESPONDENT. 

Contract Act (I X of 1872), s. x1-—Minov, whether 
can sue on promissory-note. 

A promissory-aote payable on demand executed 
in favour of a minoris not void and can be sued 
upon by the minor, where the minor does not 
subject himself to any detriment by acceptingit. 

Mohori Bibee, v. Dharmodas Ghose, 30 C. 539; 
30 I. A. II4; 7 C. W.N.441; 5 Bom.L. R. 421; 8 
Sar. P. C. J. 374 (P. CJ), distinguished. 

Rungarazu Sathruvazu wv. Madduva abc 

'u18 Ind. Cas. 968; 24 M. L. J. 363; 13 M.IL.T 
. 325; (1923) M. W. N. 415, relied on. 
 JUDGMENT.—The sole point for’ deter- 
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on demand promissory- note executed by 


“an adult person in favour of a minor 


cai be enforced by the minor by filing a 
suit on it. 

The -learned Counsel for the adult 
executant of the pro-note argues that the 
contract was vold ab «uio, and relies 
on the well-known Privy Council case of 
Mohori Bibee v. Dharmodas Ghose (1) and 
the Commentary of the learned author’ 
Trevellyan on the Law relating to Minors 
to the effect that a minor “cannot ap- 
patently recover money which has been 
lent by him, or is due to him in any 
way under a contract made by him” 
(Trevellyan on The Law Relating to Minors 
5th Edition, page 14. 

The Privy Council case Leld that a 
mortgage executed by a minor was absolute- 
ly void and not merely voidable, and in 
that case performance of the promise or 
contract was sought from the minor, 
That. case is different from the present: 
one in which performance of the promise 
to pay the money is sought from the 
adult executant of the pro- -note. Tke case 
of Rungarazu Sathrurazu v. Maddura 
Basappa (2) is perallel to the present 
one. It was beld thata promissory- note 
payable on demand executed in favour 
of a minor wis not void and could be 
sued upon when the mincr did not ‘subject 
himself to any deirment by accepting 
it. The appeilant’s learred Counsel con- 
tends that. that iuling is not an authorised 
report, But there is nothing to prevent 
me from studying the reasoning in it 
and following it in the absence of any 
authorised ruling io the contrary which 
is binding on me. In the present. case 


ethete is no que.tion of enforcement of a 


contract on tbe part of a minor. ‘The 
consideration on the minors side is not 
the immediate point for determination. 
Ordinarily, then, consideration. would have 
been executed. The point in question 
is whether the adult executant of the 
pro-note is bound by , his promise to 
pay the money and that promise can be 
enfutced against him. Tuere is nothing 


(1) 30 C. 539; 30 I. A. t14;7 C. W. N. 441; 
5 Bom. L. R. 421; Sar. poc. J- 394 (P. C. 
2) 18 Ind. Cas. 968; 24 M. L. J. 363; 133 M. E, 


mination in this appeal is, whether an. T. m (1913 M. W. N. 415. 


* 


- 
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left for the minor to perform; he has 
performed his part entirely and thereby 
the executant of tke pro-note has enjoyed 
the benefit oi the loan. No contractual 
obligation has been incurred by the minor 
in favour of the executant of the pro- 
note on account of the minor lending his 
money to or of the execution of the 
pro-note by the executant, but the minor 
merely receives a benefit when he gets 
a pronote from an adult person. The 
law does not regard a Minor as incap- 


‘able of accepting a benefit ard there 


is no reason why a Miror should not be 
capable of accepting a pro-note. 

The executant was competent to under- 
take the obligat'cn at the time of exe- 
cution of the pro-note. He is bound 
by that obligation and the pro-note can 
be enforced against him. 

With reference to the commentary by 
the learned author Trevellyan, with dre 
deference, I beg to differ it. 

The appeal is dismissed with costs. 

ŽK: Appeal dismissed. 


MADRAS HIGH COURT. 
Crivr, MISCELLANEOUS PETITION NO. 3304 
OF I922. 
April 16, 1923. 
Walter Schwabe, KoT., 
Chief Justice, and Mr. Justice Coler‘ dgw., 
NATTU KESAVA MUDALIAR— 


PETITIONER 4 


DEH SiS j 


-V. S. GOVINDACHARIAR AND OTHERS 


—RESPONDEN'TS. 

Civil Procedure Code (Act V of 1908), s. 109 (c) 
— Leave to appeal to Privy — Council —— Question 
of public and private importance—Dispute between 
rival temples. 

Section 109 (c) of the Civil Procedure Code 
contemplates a class.of cases in which there may 
be involved questions of public importance, 
or which may be important precedents governing 


. numerous other cases, or in which, while the right 
-in dispute is not exoressly measureable in money, 


it is of great public or private importance. 
Raja Rajeswara Sethupathi v. Tirunzelakantam, 
72 lid. Cis. 250; 44 M. L. J. 217732 M. L J, 


126; (1923) A. I. R. (M) 232; (1023) M. W. N; 
415; 17 L. W. 775, followed. 

A case may be certified as a fit one for "appecl 
to His Majesty in Council where the main question 
turns on the proper interpretation or construction 
of a written contract, provited the determination 
of the question would affect rights cf great 
public or private importance. 

The question involved in a case was 
the interpretation of a written agreement between 
two temples of considerable antiquity and import- 
ance relating to their respective righis to hold 
processions in the streets of Madras: 

Held, that the amount involved in the suit 
being incapable of valuation and the matter in 
dispute beiug of great private importance to both 
parties and almost of publie importance, the case 
was afit one for appeal to His Majesty in Council 
under s. 109 (c) of the Civil Procedure Code. 


Petition, under section rc9 (e) and (c) 
and O. XLV, rr. 2 and 3 of the Code 
of Civil Procedure, praying that the high 
Court will be pleased to grant a certificete 
enabling the petitioner to appeal to His 
Majesty in Council against the judg- 
ment of the High Court (Appellate Juris- 
diction) in Original Side Appeal No. 57 of 
1021 preferred against the judgment of 
Mr. Justicé Phillips passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of this Court in Civil Suit No. 570 
of 1979. 

Messrs. T. Rangachariay and C. Nara- 
stmhachariar, for the Petitioner, 

Messrs. T. R. Venkatarama Sastry and 
D. Ramaswamt Iyengar, for the Respondent. 


ORDER. 

Schwabe, (. J.—This is an application 
for leave to appeal to the Privy Council, 
The suit was for an injunction, ana the 
question meinly turned on the interpre- 
tation of an agreement between two, if 
I may use the word, “rival” temples made 
many years ego. According to the con- 
tention of one temple, the other was, by 
reason of this agreement, permitted to hold 


‘certein processions in the streets of Madras 


on certain days only. According to the 
interpretation of the contract of the other 
side they were entitled to hold their pro- 
cession on those days taking a second 
place to the other temple but were free to 
hold . other processions on any other day 
they pleased. 

As the amount involved is incape- 
ble of valuation the question is whether 
weshould certifv, under the Civil Procedure 
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Code section ro9(c),thatth's isa fit case 
for appeal to his Majesty in Council. The 
meaning of that section has been much 
discussed inthis Court and in the Privy 
Council, and in a recent case Raja Rajes- 
wari Sethupathi v. 
after an examination of the cases, I stated 
that] understood the law to be that, ‘‘what 
is contemplated is a class of casesin which 
there may be involved questions of public 
importance, or which may be important 
precedents governing numerous other 
cases, orin, which, while theright ind spute 
is not expressly measureable in money, 
it is of great public or private importance;”’ 
and Coutts-Trotter, J., added that in his 
view, their Lordships of the Judicial Com- 
mittee, when speaking of private import- 
ance, should be regarded as meaning pri- 
vate importance to both parties to the 
litigation and not only to one of them. 
Our attention has been called toa recent 
decision of the Privy Councilin Albright 
v Hydro Electric Power | Commission of 
Ontario (2) iu. which their Lordsh' ps deal- 
ing with a Canadian case stated; “It 
has been the policy of their Lordships' Board 
not to entertain applications which will 
preventthe decision of the Supreme Court 
being final on general guestions connected 
with the mere construction of egreements 
which do not raise either far-reaching 
questions of law or matters of dominant 
public importance." It is true that in 
.th's case the main question turns on the 
proper interpretetion or construction of 
a written contract, but I think thet the 
words “mere construction of agreements" 
in the passage quoted above meen, when 
the question determined does not afiect 
rights of great public or private importance; 
and what we have to consider in th's case 
is whether the result of the decision on the 
construction of th's contract involves a 
matter of great public or private import- 
ance. On the whole, Y thinkit does, 
‘here are two temples of considerable 


INDIAN 


antiquity and considerable importance. 
Disputes between these temples 
have been going on for years. The 


(1) 72 Ind. Cas. 250; 44 M. L. J. 217; 32 M. 
L. T. 126; (923) A. I. R. (M.) 232; (1923) M. W 
N, 415 17 le W. 775. 

2) (1923) A. C. 167. 


Tiruneelakantam. (1) 
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decision which we gave has, in effect; 
determined most of these disputes in one 
way, andI think itis matter of consider- 
able private importance to both parties 
and almost of public importance 
whether we were right or wrong in the 
conclusion we came to. 

On the whole, I think there must be 
certificates granted under section 19 (c) 
of the Civil Procedure Code that this is a 
fit case forappealto His Majesty in Council, 

Costs to be costs in the appel. 

Coleridge, J.—1 should like to make 
it clear that itis impossible to arrive at 
a money veluation of the claim between 
the parties and I heve nothing further 
to add. I agree to the order proposed. 

V. N. V. 


z, K. Leave granied. 


RANGOON HIGH COURT. 
Civi Revision Priion No. 
OF 1622. 
May 4, 1023. 
Present:—- Mr. Justice Duckworth. 
MUNG PO THAUNG—-APPELLANT 
VESUS 

MA GYI AND OTHERS—RESPONDENTS, 

Easememi— Branches of trees overhanging ad 
joining land—Owner of land, right of. 

In the absence of any stipulation to the con- 
trary, the owner or occupier of land over which 
the branches of a tree growing on adjoining land 
hang, is cntitled as of right to remove them or 
to have thcm removed. 

Lakshmi Narain Banerjee v. Tara Prosanaa 

» Banerjee, 31 C. 944; 8 C. W.N. 710, followed. 

Thefact thatthe party complaining has merely 
a leasehold and not a freehold would not in any 
manner alter the case; nor would it make any 
difference whether he had built a house of not, 
so long or the offending branches overhang his 
land. 

Civil revis on against a decree of the 
^'ovnship Court, 'Tantabin, in S, C. Suit 
No. 34 of 1922. 

Mr. Ba So,for the Appellant. 

Mr. Aung Din, for the Rescondentt, 

SUDGMENT.—Tie record spows that 
defendants-respondents’ land a¢join; that 
occupiod by the plaintiff-appellant. On 


tg 
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the formerthere has fot some years been 
a mango tree. The branches of that tree 
overhang plaintiftappellent's land. About 
one year ago plaintiff erected a house 
on hisland, but did not roof his Kitchen 
because the branches of the defendants’ 
mango tree hung over it. The defendants 
tefused to cut the offending branches, four 
of which hang over the kitchen and one 
over the house. The plaintiff therenpon 
filed this suit to compel themto do so. 
The Judge of the Township Court, sitting 
as Judge Of the Small Cause Court, dis- 
missed the suit on two grounds (1) be- 
cause plaintiff merely held his land on 
lease, and (2) because the mango tree 
branches were hanging over the site, before 
the house was put up. 

The case should probably have been 
treated as a regular Township Court case. 
But as no evidence was taken, except 
that of the: plaintiffand a full judgment 
wes written, the matter is not of any 
real importance and need not be dealt 
with further. Now, the learned Judge 
elearly misapplied the law. The right 
sought for is not an easement, and it 
is established Jaw that, in theabsence 
of any express stipulation to the contrary 
the owner or occupier of the land, over 
which the offending branches hang is 
entitled, as of right, to remove them or 
to have them removed. That this isso 
is clear from the case of Lakshmi Narain, 
Banerjee wv. Tara Prosanna Banerjee 
(1) and pages 251, 254, Third 
Edition, Peacock’s Law relating to Ease- 
ments in British India. The fact that 
the party complaining has merely a 
leasehold and not a freehold would not 
appear in any manner to alter the case. 
Further it would not seem io make 
any difference whether plaintiff had built 
a house or not, solungas the branches 
overhang his land. 

The decree of the lower Court is set 
aside and in its place the pleintiff-ap- 
plicant is granted, with costs in both 
Coutts, as against the defendants-respond- 
ents, a mandatory injunction for the 
removal of the offending branches of 
the mango tree from over the . house 


r 


k 
" 


(1) 3i C. 944; 8 C. W.N, 710. 


and kitchen ot the  plaintiff-applicant 
Advoeate fees, two gold mohours in this 
Court. 
Revision allowed. 
w. C. A, 


MADRAS HIGH COURT. 
Civil, REVISION PETILION NO, 252 OF 
1923. 
september 21, 1923. 
Present:--~Mr, Justice Ramesam, 
AKULA SUDARSANA RAO— PETI- 
TIONER 
YEN SUS 
(T. A. CHRISTIAN PILLAI AND OTHERS 
—-RESPONDENTS., 

Madras Local Boards Act (XIV of 1920) as 
amended by Act (II of 1922), ss. 4 (3), 57— 
Failure to take oath-—l,ocus standi to file peti- 
tion under $. 57—— hesignation— Acceptance. 

Though under section 4 (2) of the Local Boards 
Amending Act of 1922, until a member of a Local 
Board takes the oath heis unfitto take his seat 
and discharge all the ordinary functions and 
duties of a member which can be discharged 
only by his taking his seat at meetings, heis not 
incompetent to file a petition under section 57 of 
the Local Boards Act, 

Resignation of an office withont acceptance 
amounts to nothing, and the person resigning 
still continues to hold tte office. 


Petition, under section 115 of Act V of 
I908 and section 107 of Government oi 
India Act, praying the High Court to 
revise an order, dated the 15th March 1923, 
of the District Court, Guntur, in O. P. 
No. 96 of 1922. 

Mr. P. V Rangaram, for the Petitioner, 

Mr. Ch. Raghawa Rao, for the Respond- 
ents. 

JUDGMENT.—The frst point ergued 
is whether the petitioner ceased to 
be an Honorary Magstrete pror to 
his election on the 21st September 1922. 
I agree with the District Judge’s £nd ng 
that the appo:ntment, of the petitioner 
as President wes niade on 21st September 
1922 though it was to take efect from 
ist October 1922. This view has not been 
questioned before me, 


Sr4 
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the contention before me is that the 
petitioner resigned his office of Honorary 
Magistrate on 21st September i922 and 
that, though it was accepted on 17th 
October 1922, he ceased to be an Honorary 
Magistrate from 21st September 1922, 
Paine on Elections, age  .201, 
shows that, without acceptance, re- 
signation amounts to nothing and the 
person resigning remains in office. To 
resign is not a matter of right. This isnot 
inconsistent with the passage irom Rogers on 
Elections, Volume II, page 27,28-29, wLere 
it was said that there must be substantial 
renunciation. In the case cited at page 
20, Lanarkshire (x), it is clear that theresig- 
nation was accepted though informa lty be- 
fore the Election. In the other case cited 
at page 28-29 (Aberbrothok) the facts are 
not fully stated and thereis nothing to show 
that the resignation was not accepted 
before the Iilection. It may be that the 
need for acceptance does not apply to 
honorary appointments and it is a quest on 
of fact in each cese whether the resigna- 
tion amounted to a renunciation 
without acceptance and may depend to 
a certain extent onthecontents of theletter 
of resignation  wh:ch is not filed in this 
case. But it is unnecessary to pursue 
this line of argument further as the peti- 
tioner never contended in the Court below 
that he resigned on thé 21st September, 
All that he said in the counter-petition 
was that he wasappointed on Ist October 
1922 andthat heceasedto be an Honorary 
Magistrate before that date. There was 
no suggestion in it that he ceased to be 
an Honorary Magistrate on 21st September 
1922. In the course of the argument be- 
fore the District Judge the importance 
of this point. became more patent and 
even then all that was said was that “he 
had sent his resignation on the 21st or 
22nd." It is, therefore, clear, that up to 
the filing of the revision petition the 
petitioner had no definite case as to the 
date of the resignation. In the absence 
of an afidavit I am not satisfied that any 

oint was conceded in the Court below 
and that the petitioner did not adduce 
his evidence under the impression that 


(1) 2 Doyl, 367. 
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the date was conceded to be the zīst 
September, ` 

The next point is, whether respondents 
had any locus standi to file the petition 
under section 57, Madras Local Boards 
Act. ,It is conceded before me that the 
effect of the words "shall cease to hold 
office and.his seat shall be deemed 
to have become vacant," in section 4 (2) 
of the Amending Act of 1922, is that 
they did not ceasetobe members, But 
the contention is that tŁey are unfit 
to exercise the  functons and duties 
of a membei of ə Teluk Bozrd and zn un- 
reported decision of Spencer and Dare doss, 
JJ.,isrelied on. But Al-ng a pet.t.on unde: 
section 5705s not one of the ordinary iunc- 
tionsand duties of a member of the ‘Laluk 
Boerd. It may be that, until he takes 
the oath, he is unfit to take his seet and, 
therefore, to -dscharge ali the ordinery 
functions and duties of a member which 
can be discherged only by his talang his 
seat at meetings. But :f he cont nues to 
be a member (as conceded belore me) who 
has not taken his seet, he :s not 
incompetent to file the petition under 
section 57. 

On both grounds the petition fails. It 
is unnecessary to consider the point whe- 
ther there are questions of jurisdiction - 
and material irregularity in the di: posal 
of the case. ‘The petition is dismissed w.ih 
costs, 

Petition dismissed, 

vV. N. V. 


RANGOON HIGH COURT. | 
SECOND Civi, APPEAL No. 208 OF 1022, 
April 30, 1923. 
Preekt;—Mr. Justice May Oung. 
MA HLA U-—APPELLANT 
| UEf SS 
MAUNG SHWE YIN AND ANOTHER--. 
RESPONDEN TS. 
Buddhist Law, Burmese—Inhsriianee—Orasa 
daughier—Sepavate residence, whether — disqualsfi- 
sation. i 
I$ is settled law among Burman Buddhists 
that, while on the death of the father the eldest 


Vol, 76] 


BIRBAL 7. BEHARI, 


son succeeds as Orasa, on the death of the mother 
the eldest daughter enjoys the same privilege. 

The fact that, after her marriage, the daughter 
livedseparately from her parents and never assum- 
ed the duties of hex deceased motherin the family, 
would not disentitle her to her share as Orasa 
of the joint estate of her parents on the death 
of her mother. 


Mr. Ba Thein, for the Appellant. 

Mr. Kyaw Din, for the Respondent, 

JUDGMBNKT.—This was a claim by an 
eldest daughter to a quarter share of 
the general joint estate of her parents 
on the death of the mother, It was 
decreed by the Court of first instance 
but, on appeal, the learned Judge, while 
accepting the proposition that an eldest 
daughter, if competent, is, in such 
circumstances, entitled to claim a quarter 
share, held that tke plaintiff was by 
reason of separate residence and failure 
to perform the cuties required of her 
incompetent, and, therefore, reverse? the 
decree. The plaintiff now appeals and 
Counsel have been heard on the point 
taken by the lower Appellate Court, 

The appellant, at the time of her 
mother’s death, had been married for 27 
years. During the first two years of ber 
married life she continued to live with 
her parents, she then moved to a house 
near by and lived there for 20 years, 
finally, she went to reside at another 
village, and a year later her mother 
died | At that time the youngest child of 
the family, Po Sa, was about 23 years old. 

The status and rights of an Orasa 
child were fully discussed by a Full Bench 
of the Chief Court of ` Lower Burma in 
Maung Sin v. Mrs. Kirkwood (x) and it 
may now be taken as settled law that, 
while on the death of the father, the 
eldest son succeeds as Orasa, on. the, 
death of the mother the eldest daughter 
enjoys the same privilege. The rules 
regarding competency are'not so definite: 
the orasa must be .legitimate and must 
haveattained theage of majority, possibly 
there myst be no physical or morel 
incapacity, Conjoint residence is also, 
demanded by Some dhammathais, 
Vide those set forth in Sections ‘36, 37, 
40, and 41 of the Digest, Volume I, ït 
is noticeable, however, that the Manukye 


does not appear in any ot these sections. 
gi D Ind. Cas. 49; 11 I, B.R. 220 at p. BAE 
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No doubt, in its origin, the rule regard- 
ing the Orasa’s one-fourth depended to 
some extent on his or herresid.nce with 
the family and performance of the duties 
of the deceased parents, but this requisite 
sems to have been dropped in must o! 
At any rate, 
the mordern disregard of separate resi- 
dence as a disqualification for inheritance 
in tke caseof bloed relatives is, in my 
view, a circumstance which applies to the 
claim of the Ovasa no less than to these 
of the children left sorviving on the death 
of both parents. 

I, therefore, hold that the appellant was 
not disentitled to her share as Orasa by 
rcason only of the facts that she lived 
separately from her father and that 
she never assumed tre duties of her 
deceased mother in the family. ‘The decree 
of the lower Appellate Court is reversed 
and that of the Sub-Divisional Court re- 
stored with costs throughout, 

w. C. A. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVI APPEAL NO. 1076 OF 1917. 
June r7, 1920. 
Present:-—Mr. Justice Sulaiman “and 
Mr, Justice Gokul Prasad. 
BIRBAL-—PLAINTIFF—ÁPPELLANT 
VEYSUS 
BEHARI AND OTHERS—DEZENDANTS— 
RESPONDENTS. 
Evidence, admissibility of— Admission of in- 
debiedness in mortigage-deed— Statement, whether 
admissible against execulion-purchaser from mori- 


or. 
pE admission in a mortgage-deed by the mort- 
gagor about his indebtedness to the mortgagee 
is adm ssible in evidence against an anction-pur- 
chaser of the property in execution of a money- 
decree, the latter being a representative of the 
mortgagor. 

Bakhshi Ram v. Liladhar, 21 Ind. Cas. 6169; 
xr A. L. J. 371 at p. 375; 35 A. 353, followed, 
Second, appeal against a decree 

the District Judge, Agra. 
Mr. Saila Nath Mukerji, forthe Appel- 


of 


ant. 

The Hon'ble Mr. Narain Prasad Asthana, 
the Respondent, 

JUDGMENT.—The question in this 
appeal is purely One of fact, whether 
a certain document, namely, a mortgage- 
deed upon which the present suit has 
been based, was one for consideration 
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and a genuine document, or whether it 
was a fictitious and frauduient document 
executed without consideration to de- 
feat the rights of the appellant to whom 
the mortgagor was indebted. The Court 
of first instance held in fawour of the ap- 
pellant, On appeal the-leatned Judge 
of the lower Appellate Court came to a 
different conclusion and held that the 
mortgage-deed in suit was one for considet- 
ation and was not shown to be either 
fraudulent or fictitious, nor hed it been 
executed to defeat the appellant's rights. 
As mattets stand, these are findings of fact 
with which we cannot interfere in second 
appeal, but it has been contended before 
us that the admission of the mortgagor 
abouthis indebtedness to the plaintiff mort- 
gagee to remove which the present mort- 
cage was executed, is not binding upon 
the appellant, who is an atction-put- 
chaser of the property in execution of a 


simple moOney-dectee Of his own. We 
think that this admission is at least 
admissible in evidence against the 
appellant ^ auction-purchaser, who is 


a representative of the original mort- 
,gagor and as.such could be received in 
evidence by the lower Appellate Courts 
and it could decide upon the weight to 
be given to thatadmission. It has been 
held in the case of Bakhshi Ram v. Lila- 
dhar (x) that such an admission is admis- 
sible in evidence and we see no reason 
to depart from the principle therein leid 
down by Mr. Justice Chamier. The lower 
Appellate Court has taken this admission 
“into consideration and has given a certain 
weight toit and we cannotinterfere with 
its finding in second, appeal. ‘The appeal, 
therefore, fails andis dismissed with costs 
including in this Court fees on the higher 
scale. | l 

N, H. - Appeal dismissed. 

1) 2I Ind. Cas. 610; ITA. L. J. 371 at p. 375; 
35 A. 353- 


RANGOON. HIGH COURT. - 
SECOND CIVA, ÁPPEAL No, 84 oF 
September 7, 1923. 
Present;—Mr. Justice Po Han, 
FX MAUNG SHWE ON — APPELLANT 
l nee || Versus n Bto C 
N. K. R. P. MUDALIAR—RESPONDENT. 
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Civil Procedure Code (Aci V of1908), O. XLI, . 


y, 25, O. XLIII, v. Yr (a)—Remand, pavial— 
Appeal, whether lies-—— Transfer of Property Act 
(IV of 1882), s. 63— Mortgage of paddy land— 
Extension inio waste land— Accesston — Redemp- 


$01. 


There is no appeal against an order of partial 
remand, and the order may, therefore, be questioned 
in an appealfrom the final decree passedinthe case. 

‘Where a mortgagee of paddy land makes an 
extension into Government waste land, and the 
extension is capable of separate possession and 


. enjoyment, it cannot be treated as an accession 


and the mortgagor cannot claim it as such. 
Tha Dun v. The Zan, 11 Ind. Cas. 808; 4 Bur. 
L. T. 167, followed. 


Second appeal against a decree of the 
Divisional Court, Myeungmya, in Civil 
Appeal No. 76 of 1920. i; 

Mr. Ba Thein, for the Appellant. 

Mr. Halker, for the Respondent. 


JOUDGMENT.— PíaintiffÉfresponcent sued 
for redemption of a piece of paddy land, 
wkich measured 9'03 acres when mott- 
gaged. Hz claimed also tke accession, 
measuring about 11'61 acres, which was 
tle extension miade by the mortgagee 
into the adjoining Government waste 
land. The Sub-Divisieral Court geve a 
decree for 9'03 acres oplv. The Divi- 
signal Court, holding the view that the 
plaintiff was entitled to the accession 
also, remanded the case for enquiry into 
the amount of expenses incurred in 
making the extension, and, on the re- 
submission of the case, gave plaintif a 
decree for the accession also on payment 
of the expenses. . 

In this appeal the respondent’s side 
1aised the preliminary objection that the 
remand order was appealable, and, as no 
appeal was preferred against it, this appeal 


does hof lie. 


"(The remand was metely a pa tial one 
and. under O. XLI, r. 25, was not appeal- 
able. ‘This ap peal lies. 

The accession consists of extension ipto 
Government waste land and admittedly is 
capable of separate. possession and enjoy- 
ment. 

In Tha Dun v. The Zan (I) it was 
held that such an extension was not an 
accession. 'The extension in the present 
case does not appear to come under th 
category of accession. < 

The appeal is allowed with costs. | 

Z. X, Appeal allowed, - 

.(1i) 11 Ind. Cas. 808; 4 Bur. L. T. 1671 
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. RANGOON: HIGH COURT. 
| CRIMINAL ÁePEAL No. 714 OF 1923. 
August 22, 1923. 
` Present;— Mr, Justice May Oan and 
^ A Mr, Justice Lentaigne. 
NGA NYO-—PETITIONER 
versus 


EMPEROR —RESPONDENT. 

Evidence Act (I of 1872), s. 33— Previous depost- 
tion of witness, admissibility  of— Proof of re- 
quisites— Reasons —Duty of Court. 

Per May Oung, J.—The power given bysection 
330fthe Evidence Act requires to be exercised with 
great caution and'the Court must insist on strict 
- proof before holding that the requisite conditions 
have been satisfied. More especially is this neces- 
Sary where a manis being tried for hislife, and. the 
evidence sought to be put in is of signal import- 
ance, [p. 818, col. 1.] 

Itis essentialthata Judge or Magistrate admit- 
tins previous deposition of a witness should, 
either in his judgment or, preferablyin aseparate 
order, record his reasons for doingso.[p. 818, col. r.] 

Where the evidence is n its nature more or 
less formal, a! previous deposition máy go'/in on 
proof that is comparatively less strict, but where 
it bears directly on theissue orissues to be decided, 
the prosecution must establish beyond reasonable 
doubt the circumstancess on which it relies by way 
E e of the witness's absence. [p, 818, 
COL I.} : , 

Per Lentaigne, J.—Thoughit might be sufficient 
for a Sessions Judge or Magistrate to specify in 
his: judgment his reasons for holding that there 
are sufficient grounds for his having admitted 
into evidence under section 33 of the Evidence 
Act, a deposition of a witness recordedin a previous 
enquiry, itis far preferable and asafer precaution, 
especially in appealable cases, that the Sessions 
Juige or Magistrate should record a separate 
order giving his reasons for holding that the neces- 
sary conditions of section 33 have been complied 


with prior to lis admitting such deposition _ 


into:evidence. The section pre-supposes a con- 
sideration of the grounds for the admission of the 
deposition prior to.the admission of the evidence, 
and if the grounds.and reasons are recorded prior 
to the admission of the deposition as evidence, 
the order constitutes a' more. convincing proof 
of the considered: adequacy of the grounds than 
a passagein ajudgmentsubse quently written which 
in a case near the border line might easily assume 
the appearance of a subsequent statement of ex- 
cuses T a previous ill-considered: action. [p. 818, 
col. 2. 
Criminal appeal from an order of the 
Sessions Judge, Maubin, dated the 13th July 
1923, passed in Sessions Trial No: 16 of 


1923. 
Mr.. Hia Pe, for the Appellant. 


| l JUDGMENT. 
May. Oung,J.—The decision of tnis case 
depends largely on the answer to the 
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question whether or not tte accused 


drove the cart beyond the hamlet of 
Ko-twa-asu. The evičence Of the wit- 
nesses Nos. 5. to 9 on whom the learned 
Sessions Judge, appears to have relied 
toa greatextent, docs not carry the cese 
very far. Ma Zaw Kin (P. W. Nó. 5) gives 
no date and did not see any occupant 
of the cart. Po ‘Maung and Tun Tha, 
P. Ws. Nos. 6 and 7, who live at Ko-twa- 
asu, do not expressly say that the cart 
travelled. beyond their village, though 
passages in their evidence indicate that 
may have been the case. Ba Sein and 
San.Nyein, P. Ws, Nos. 8 and 9, merely, say 
that they saw the cart being driven toward 
Ko-twa-asu. 

` Exhibits G and H are the depositions 
of Tun Lin ond San Hla Baw, father 
anj son, made in the, Committing Magis- 


_trate’s Court. Tney live rat Ve-bnok- 


chaung which is beyond Ko-twa-asi and 
saw.a buffalo cart proczeding towards 
Tatapaw, and some one insid: it asked 
the way to the latter village, later they 
saw what ‘they understood to be the same 
cart returning. 

Tvis evidence was of vital importance 
(though not en'irely free from doubt, 
since the occupants of the cart. were not 
identified) anda very strong effort should 
have been made to procure the attend- 
ance of the witnesses. The learned Ses- 
sions Judge has not stated his reasons 
for admitting the depositions but in his 
Diary noted that two process-servers were 
examined and left it to be inferred tbat he 
relied on the statements of these tw» pro- 


cess-servers. 


Mg.Po "hein, P. W. No.31, says-that he 
went. and served summons on Mg Tun 
Lin, of We-hnok-chaung at Teinngu on 
tue 4th July, six diys before the Sessions 
Trial was to begin; he ptoceeds,—‘‘He 
was laid up with very strong fever and 
unable to speak. I had to wait more 
tian half an hour to .get his signature, 
He was to go t» Kyaiklat hospital for 
treatment, I knew that he would (not ?) 
be able to attend Court to-ray owing 
to serious illness.” There is no evidence 
to show that Tun Lin was taken to the 
hosp:taland nothing to show. that he had 
not recovered during the week that elaps- 
ed: and a process-server's opinion .con- 


xu aves : - € a ` - “a — ef 


818 " 
NGA NYO V: EMPEROR; 


 cerning t^e probable duration of the 
“illness was scircely worth recording. 

As to the other witnesses, Mg Po Im, 
" (P. W. No. 32) says: ''I went in search for 
witness San Hia Baw in company with 
ten house gaung, Ko Po Thit. San Hla 
-Baw could not be found ^in Tatapaw 
Kwin. I made enquiries and could not 
get information where San Hla Baw is 
gone." Ko Po Tht was not cited and, 
apparently, no effort was made to trace 
the witness to ome or other ot the 
‘neighbouring villages, whither he might 
have moved when the ploughing and 
sowing season was over, as indeed his 
father appears to have done. The first 
process-server acded that be did not 
find the son when he saw the father 
and did not know his whereabouts, 
but he ‘was not in charge of the 
subpoena and was not looking for the 
son. 

In these circumstances, Iam decicedly 
of opinion that tbe requirements of 
section 33, Indian Evidence Act, were not 
fulfilled, and thatthe depositions should nut 
have been admitted, 

The power given by section 33 requires 
to ba exercised with great caution, and 
the Court must insist on strict proof 
before holding that the requisite con- 
ditions havebeen satisfied, Mure especially 
is this necessary, where a man is being 
tried for his life,and the evidence sought 
to be put in is of signi! importance 
' Moreover, it is essential that a Judge 
or Magistrate admitting  suc5 evicence 
should, either in  hisjudzment or, pre- 
ferably, in a separate order, record his 
"reasons for doing: so. I have noticed 
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“a good deal of slackuess in this respect, ° 


and would draw the attention of all 
subordinate Courts to the many repotted 
caseson the point. Where the evidence 
is in its nature more or less formal, a 
previous deposition may go in on proof 
-tbat is compĘiratively less strict, but 
where it bears directly on the issue 
.or issues to be decided, the prose- 
cution must establish beyond reason- 
able doubt the circumstances on which 
_itrelies by way of explanation of the 
witness's absence, 
There was some otker evidence in th 
case, namely, as to the discovery of a 
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ritg and a handkerchief (alleged to hav® 
been the property of the unfortunate 
victims) in the house of the appellant, 
who claimed them as his own, and as to 
the finding of human blood-statns on parts 
of the cart, but I do not propose to deal 
with this in view of the order which I 
feel bound to make in 1espect of the evi- 
dence improperly admitted. D. 

I would set aside the conviction and 
sentence and direct tbat the appellent be 
re-tried. SO 

Lentaigne, J—I concur in the orctr 
setting aside the conviction and sentence 
and directing the re-trial of tbe appellant, 
and I approve of tbe reasons given by 
my learned brother May Oung for such 
order, Though it might be sufficient for a 
Sessions Judge or Magistrate to specify 
ip his judgment his reasons for holding 
that there are sufficient grounds for his 
having admitted into evidence under sec- 
tion 33 of the Indian Evidence Act a 
depositicn of a witness recorded in a pre- 
vious enquiry, in my opinion it is far 
preferable and a safer precaution, espe- 
cially in appealable cases, that the Sessions 
Jvdge or Magistrate should record a 
separate order giving his reasons for bold- 
ing that the necessary conditions of section 
33 have been complied with prior to his 
admitting such deposition into evidence. 
The section presupposes a consideration 
of the grounds forthe admission of the 
deposition prior to the admission of tbe 
evidence, and if the grounds and reasons 
ate recorded prior to the admission of the 
deposition as evidence, the order con- 
stitutes a more convincing proof of the 
considered adequacy of the grounds than 
a passage in a judgment subsequently 
written, whicb,in a case near the border 
line, Might easily assume the appearance 
of a subsequent statement of exct ses for 
a previous ill-consic ered action. A Sessions 
Judge, wko had properly admitted such 
evidence in a number -of proper cases 
might erroneously assume a later instance 
io be within the rule, and if in sech a 
case he admitted the evidence as a matter 
of course without recording his reasons at 
the time, be might only discover the 
doubts after the erroneous step had been 
over-hastily taken and when it might be 
too late to rectify the error by the pro- 
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duction of other evidence, If the Sessions. 


Judge in the case now .before me had 
taken the precaution -of discussing the 
evidence as to the illness of Tun Lin end 
as to the abseuc: of his son San Hla Baw, 
he might have discovered the mistake, 
and if be had done go ‘prior to the 
admission of the deposition into e-idente, 
he could -probably have rectified the 
error by the despatch of a telegram to 
the Kyaikat hospital, which is only a 
few hors] journey from Maubin. He 
‘might have thus obtained either the 
attendance of Tun Lin or of some 
Medical or other Official who could 
speak as to the illness or otherwise of 
Tan. Lin; and if Tun Lin was in that 
hospital, he would presumably . have 
been also able to give: the required in- 
formation as to the whereabouts of bis 
son San Hla Baw.. <. 
Z, K.- : ` 
) Re-irlal ordered. 


' LAHROE HIGH COURT. ' 
CRIMINAL APPEAL No. 1047 OF I9?%. 
january 23, 1923. 

- Present :~—-Mr. Justicé Broadway. ` 
WADHAWA SINGH AND ANOTHER— 

Convicts—-APPELLANTS 2d 

i . Uer Sus | ; 

- + EMPEROR—RESPONDENT. 

Evidence Act (I of 1872), s. 25— Confession, 

‘admissibility of—Confession made to officer taking 
part dn. investigation—Penal Code (Act XLV of 
1860), s. 397, scope of. : < 

A. confession, not reduced to writing, made 
to an Honorary Magistrate, who was also a zaildar, 
while he was taking part in an investigation, 
in the absence of tne Police aud subsequently 
repeated before him and a Police Officer, is 
admissible in evidence. [p. 820, col. 1.) 

Section 397 of the Penal Code does not con- 
stitute a separate offence; it merely provides 
fora minimum sentence in cases where in the 
course of committing a dacoity any offender 
causes grievous hurt. [p.820,c01.2]. 

Criminal appeal irom an order of the 
Magistrate with section 30 powers at 
Sialkot, dated the 2nd October 1922, 

Mc H. D. Bhalla, for the Appellants 

The Public Prosecutor, for the Res- 
pendent, 
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JUDGMENT.—Wadhewa Singh, son of 
Gujjar Singh, anl Arur Singh, son of Maya 
Singh, have been found guilty of participa- 
tion in a dacoity and have been sentenced, 
under section 397, Indian Penal Code, to 
iigorous imprisonment for seven years each 
and to pay a fine of Rs. roo or in default 
to undergo further rigorous imprisonment 
for oneyeareach, Against their convictions 
and sentences they have preferred this 
appeal through Mr. hk. D Bhalla. 

The facts of the case are detailed in the 
judgment of the Court below and need not 
berecapitulated here at any length, Briefly, 
the case for the prosecution is, that on the 
night between the 26th and 27th December 

. 1921, a gang of dacoits visited the house of 
Thakar Singh of Raja Harpai. Some mem- 
bers of this gang were apparently armed 
with Chhavis and weapons of thet kind; 
a considerable amount of property was 
removed and, in the course of the commis- 
sion Of the crime, Thakar Sing received 
injuries, two of- which were of grievous 
nature and evidently inflicted by cutting 
instruments In the course of the investiga- 
tion, One Pala Singh was arrested and sub- 
sequently tendered a pardon on the usual 
conditions. The case against the appel 
lants is based on the statement of this wit- 
ness, I have examined the evidence on the 
record and Iam satisfied that Pala Singh 
himself took- part in the dacoit,. In addi- 
tion to his statement, there is the fact that 
he produced certain ornaments as his share 
of the loot which Ornaments have Deen 
satisfactorily identified as belonging to the 
complainant, Indeed, Mr. ER. D. Bhalla 
admitted that, so far as Pala Singh was 

concerned, he was, undoubtedly, one of the 
dacoits, He contended, however, that the 
statement of- Pala Singh alone was not 
sufficient for the conviction of the two 
appellants and in this view Iagree Thefe 
is, however, corroboration of Pala Singh's 
eVidence às against both these persons, and, 
before proceeding further, I would mote 
that, with the appellants, four other persons 
were sent up for trial while three, who were 
named by Pa a Singh, were shown as abs- 
conding The ria) Court has discharged 
oracquittedall but the two appellants whose 
conviction has been based on' the statem 
of Pela Singh corroborated in ihe cas 
Wadhawa Singh by a confession, an 
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production by him of articles of jewellery 
forming part of the loot, which have been 
identified DY the complainant ang other 
witnesses forthe prosecution, and asagainst 
Arur Singh, biy the recovery of property. 
from his house which has also been identi- 
fied as forming part of the stolen property. 
Mr. H. D. Baalla has taken me laboricusly 
throuzh the evidence rejating to the con- 
fession and production of the property. 
by Wadhawa Singh and the recovery of 
the jewsllery from Arul Singh, The 
confess.on which is attri buted to Wadhawa 
Singh was made by him to an Honorary 
Mazistrate, Chaudhri Ghulam Nabi Khen, 
(P. W. NO, 4). It was not reduced to 
writing and was made tO the said witness 
who was takin8 part in the investigation, 
le being a Zaildar. It was urged that the 
said confession was inadmissible under sec- 
tion 25 ot the Evidence Act. In this view 
Iam unable to concur, for, according to the 
testimony of Chaudiri Ghulam Nabi Khan, 
the incriminating statement was made to 
him in the absence cf the Police and sub- 
sequently repeated bel ore him and the Police 
Officer The confession is undoubtedly ad- 
missibie, but the weight to be given to it 
isa matter of cons:deration and but tor 
the subsequent production by this appel- 
lant of stolen property I would not De in- 
clined to attach much weiehtto a confession 
made in such circumstances, Supported 
asitis, howevet, by the production of stolen 
property I think it isa factor of some im- 
portance in ihe case, and I hold, therefore, 
that the statement oi the appro ver has been 
sufficiently corroborated in the ce se of this 
appellant. 

Coming to the case of Atur Singh, thereis 
the evidence o1 various witnesses including? 
Gurhakhsh Singh (P. W. No.18) as to the 
recovery of the jewellery from the house 
ot Arur Singh at its search The defence 
set'up was that the articles had nct been 
found in the house but had been rero ved 
by the Police [tom the person ot the appel 
Jant's muther, The evidence of Gurbakhsh 
Singh IP W. No I), who is a relation ot 
Wadhawa S.ngh and beiongs to the same 
proiBerhood as Arur Singh, clear]y shows 
that these articles were recovered from the 
house of Arar Singh et its search, The 
ed Counsel for the appellant Las been 
ple to show any reason for disbelieving 
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this witness at any rale. The evidence 
fot the detence aiso goes acainst the jearn- 
ed Counsel's thecry. While Jagat Siugh 
(D. W. No. 1), a relative of the appellant, 
supports the theory that the crnements: 
Were removed from the body of the appel- 
Jant's mother, Gandoo D.W, No 2), while 
professing to have made such ornaments 
for the father ot the appellant, stated that 
the ornaments made by him were not those 
present in Court, In these circumstances, 
Iam constrained to hold thet Pala Singh's 
statement has been suffiientiy | corxotorat- 
ed in the case of this appellant as well. 
It was next urged that the Magistrate 
had erred in applying section 397 10 tke 
case, Intbis view I agree. According 10 
Pala S'agh, both these appellants remained 
outside during the comndssgon 0! the dectity, 
forthe o bvjous-reason that they were krown 
in the vilage, In these circumstances, 
it is clear that neither of these appellants, 
could have caused any of the injuries recei ved 
by the inmates of the hcuse. They are, 
therefore, gui ty of an cffence under secticn 
395, Indian Penal Code. There is nothing 
io show whether they were carrying any 
deadly weapons. The Magistrate appears 
to have been under the impressicn that 
section 397, Indian Penal Code, const'tuted 
à Separate offence. It has been pO nted 
out mcre than once by this Corrt that this 
is not the case, When five ormofs persons 
conjoinily commit robbery they ale said to 
hive committed dacoity,an offence which is 
puniska ble under section 395, Indian Penal | 
Code. When,in the course of committing 
dacoity, any offender causes grievous hurt, 
such offender is to be punished with a. 
minimum sentence of seven years’ im} rison- 
ment, In the present case, it is, therefore, 
clear that secton 397 does not apply and 
I, therefore, alter the conviction, from one 
under section 397, Indian Penal Code, to 
One under section 395. Indien Penal Code, 
Athouch the cffence wasa serous One, the 
two eppe'lants took a minor part and I, 
there'ore, reduce the sentence in each case 
to five years’ t;gorousimptisonment inelud- 
ing three months’ solitary confinement 
WGA. Conviction alieved ; 
Sentence reduced, 
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| RANGOON HIGH COURT. | 
CRIMINAL REVISION NO, 322B OF 1923. 
August 8, 1923, 
"Present :—Mr. Justice Lentaigne. 
MAHOMED MOIDIN AND ANOTHER— 
APPLICANTS |. 
YENSUS 
EMPEROR—OPPOSITE PARTY. 
Criminal Procedure Code {Act V of 1898), s. 
` 215— Commitment, order of — Application to quash 
ae High Court, powers of—Credibility of evi- 
ence, l 
On an application under section 215 of the 
Criminal Procedure Code to quash a commitment 


made by the investigating Magistrate: in: the . 


exercise of ‘his own .discretion, the High Court 
has no concern with the quéstion ofthe credibility 
of the evidence, when there is, in fact, some 
evidence on the.committal record which would 
justify the Sessions Judge in leaving the 


question of guilt orinnocence to the Jury. [p. 
822,.col, 2.] | ; 
' Revision against an order of the 


Special Power Magistrate, Moulmein, in 
Criminal Regular Trial No. 45 of 1923, 

. Mr. Sutherland, for the Applicants. 

. Mr. Mya .Bu, Assistant Government 
Advoagate, for the Crown. 

, JUDGMENT.—I have beard Mr. Sutter- 
land fur the applicants, and Mr. Mya Bu, 


Assistant Government .Advocate, for the 
Crown. 
The applicants have been committed 


by the ‘Special Power Magistrate of Morl- 
mein to stand their trial for murder 
under section 302, Indian Penal Code, in 
the Court cf. Session. That :order was 
necessary one passed under secticn 13 
of the Criminal Procedure Code; and the 


application now before this Court for the. 
quashing cf soch commitment culd only: 


be made un^er section ` 2151i170f the 
Crimipa! Procedzre Code, which "exptessiy 
limits the power of a High Court in flat 
respect to à decision on a. point of law. 
Consequently, itis .clear that this Court 
has no power to revise -àny conclusion 
come to by ‘the Magistrate on mere 
questions of fact, and the consideration 
af ithe points raised must be restricted to 
a consideration of the question whether 
the Magistrate has committed any error of 
law in making such commitment order. 
' The two groundson which the applica- 
tion is based are— 

Firstly, that the Magistrate erred in law 
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or otherwise of the evidence in the case is 
a matter for the decision of the Sessions 
Court, and | 

Secondly, that, in view. of tke finding 
(alleged in tke petition as to the prosecu- 
tion evideace and as to tke defence evi- 
dence), the Magistrate erred in Jaw in not 
exercising his discretion by carcelling. tke 
charge and discharging the petitioners on 
the ground that there is no credible 
conviction, and 
that the evidence does not tend to show 


dd the appellants murdered Ma Saw 
Xn. 
It is contended that there are both 


law points, and’ tlat this Court has the 


jurisoiction and powcr to quash tke 
commitment on these grounds. Relance 
is placed on the decision in Tambi v. 
Emperor (x), but in that case the 


investigating Magistrate tad, in tle cxercire 
of his discretion, discLargcd the accused, 
and tke District. Magistrate led excrescd 
his powers under section 436 to direct 
that the accused sluuid Le con mitted 
to Sessions. The Judge of the Chief 
Court, therefcre, held tiat 1e lad powers, 
under section 439, to revise the orcer 
passed under section 436 toth on facts 
and law. So far as secticrs 213 and 
215 are concerted, tLat case was thecoy,- 
verse of the present care and was Lot 
treated as coming within tle provisions 
of section 215. In the course of tkat 
jucgment, there was, b:wevcr, an obiter 
dictum to tke effict tiat tke Court ted 
to guash a 
commitment if there was ro evidence in 
the ‘absence of sch 
evidence being a point of lawznd nct 
of fact, ard tiere are various previcus 
decisions to tle came fect, Lut l may 
kere point out that the High Coyrt at 
Bombay appears to ‘Lave taken the 
contrary view in tke case .of Emperor v. 
Suleman Ibrahim Na khuda (2) and to lave 
held trat the High Court hasno powcr 
to intufere in such a care, tkat, eten 
if there is insufficient evidence to establich 
tke cbarges on tke record of tke Com. 


(1) 46 Ind. Cas. 817;9 L. B.R, 208; 19 Cr. L. 
J. Sor; 12 Bar, L. T. 62. TRUM 
(2) 10 Ind. Cas. 802; 13 Bom. L, R. 201; 13 Cr, 


w 
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mitting Magistrate, it may be that tke 
prosecution may have evidence to offer 
in support of the charges independently 
of the evidence recorded by the Com- 
mitting Magistrate, and that the Sessions 
judge should deal with tke case after 
asking the Public Prosecutor whether 
he wishes to proceec with the case, 
assuming that there was no evidence to 
sustain the charge. Brom other itcofficia! 
reports, I find that this decision was 
followed by tte Madras High Court in 
1914, In ve Sessions Judge of Coimbatore (3) 
and that it was referred to, bv tke High 
Court at Al'àbabed in 19:7, Emperor v. 
Goda Ram (4). 

On the other hand, the autborities in 
support of the power of a High Corrt to 
quash a commitment on the ground that 
there is no evidence in support of tke 
charge are set out by Rise, J., in the 
Upper Burma cecision of Nga Hmyin v. 
Emperor (5) but he ‘refused the ap- 
plication in that case, and consequently 
some uf his remarks would be obiter. 
Tue one important case quoted before 
me in which a High Court has, in fact, 
quashed a commitment made by the 
investigating Magistrate himself in the 
direct exercise of his discretion (as 
distinct from a commitment ordered on 
revision), is the decision of tbe Calcutta 
High Court in Sheobux Ram v. 
Emperor (6), ln which two Judges ex- 
pressed the opinion that the evidence 
was not sufficient to support a con- 
viction of abetment of perjury against 
the applicant, but they disagreed as to 
whether they had power to quash the 
committal because one Judge held that 
there was some evidence in support of, 
the prosecution which might be placed 
before a jury, and the question was then 
r.ferred toa third Judge, Harrington, J., 
who held that ‘the proper test to be 
applied to decide the question whether a 
commitment ought or ought not to be 


m Cas. 993; 27 M. L.].5931 15 Cr, L. 
. 665. 
(4) 43 Ind. Cas. 800; 15 A. L. J. 756; z9Cr. L. 
. 224. 
(5) 43 Ind. Cas. 326; 3 U. B. R. (1917) 29; 19 
.l. J. 102. 
(6) 9 C, W, N, 829; 2 Cr. L. Ji 9344 
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made on facts is  this—assumipg that 
the whole of the evidence telling against 
the accused is true, is there a case 
which a Judge ata trial could leave 
to a Jury? If tbe evidence is such that 
a Judge would Lave been bound to rule 
that there was no evidence on which a 
jury could convict, then a committal 
ought nct to be made. If there ‘was any 
ev.dence which called for an answer, 
however great the preponderance in favour 
of the prisoner m'ght be, tken the 
committal was proper." He then held 
that, in the case before Fim, there was 
a missing link in the chain of necessary 
evidence and the Court quashed the com- 
mitment. 

Prom the above remarks, :t is clear 
that there is a conflict of opinions in 
the different High Courts as to whether 
the High Court has jurisdiction and poner 
to quash a commitment on the ground 
that there isno evidence, or an 
ciency of evidence (apart irom tte question 
of credibility) to support a conviction, 
but it is unnecessary for me to decide 
that. point in this case, as there is a 
clear. consensus of opinion in the High 
Courts that the High Court has no 
power to quash the commitment, merely 
because of doubts as to the credibility 
of the evidence for the prosecution, ` if 
there is, in fact, some . evidence which 
would justify the Sessions Judge in leaving 
the decision of guilt or innocence to the 
jury. lam of cpinion that this latter 
view is correct law and in accordance 
with the staivtory restriction of secticn 
215, and that on enepplication to quash 
a commitment made by the investigating 
Magistrate in the exercise of his own 
discretion, the High Court bas no concern 
wth the question of the credibility of 
the evidence, when there is, in fact, some 
evidence on the committal record which 
would justify the Sessions Judgein leav- 
ing the question cf guilt or innccence to 
the jury, and I would dissent from any 
dicta to the contrary in any of the above 
decisions. This appears also to have been 
the princip'e adopted in Emperor v. Nga 
Taung Thu (7). ME 


` (7) 23 Ind. Cas. 478; 7 Bur, L, T. 26; 15 Cr. Iy 
J. 279. _ 


insuffi- - 
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'It is easy to see why there should be 
dicta to the contrary in a few cases owing 
td a coníusion of idees which might 
easily arise, because entirely different con- 
siderations would govern the dec’sion 
of the High Court in the converse case 
where the investigating Magistrate Lad 
discharged an accused and failed to pass 
an order of commitment, In such à case, 
it would be a proper course fur tle High 
Courtto consider the questionof the crec- 
ibility of the evidence for the prosecution 
as wel as all the facts alleged against 
an accused for the purpose of deciding 
the question whetser the investigating 
Magistrate had properly exercised his 
discretion in disc-argine an accused and 
for the purpose of considering the furt].cr 
question whether on the evidence recorccd 
by the investigating Magistrate and otkcr 
points raised, the High Court should 


direct a commitment to the Sessions Court. 


Section 215 of the Criminal Procedtre 
Code would not apply to such cass of 


‘cases. The decision, in Crown v. Nga Po, 


N yan (8) and in King-Emperorv. Nga Po 
Saw (g)are examples of this latter class of 
cases in which the Court very properly 
went into such questions on a revision of 
the Magistrate’s proceedings for tne -pur- 
pose of considering the question whether the 
discharge should be cancelled and whether 
an order should be passed on-revisicnficr 
the commitment of the accttsed- to the 
Sessions Court, Likewise the decision, in 
Fattu v. Fattu (10) and in Tambi v. Emperor 
(1) . being decisions revising de- 
cisions setting aside orders of disckarge 
are cases ofthe latter class. 

In the case now before me, the investi- 
gating Magistrate recorded the depositions 
of numerous witnesses and presumably 
being satisfied that there were sufficient 
groupdsfor committing the accused for trial 
framad a charge in exercise of his powers 
under section 2Io of the Criminal 
Procedure Code and then recorded the 
evidence produced for the accused. After 
recordin» such evidence he omitted to 


(8) T.L.B. R. 348 

(9) 2 L.B. R. 140. E 

(10) 26 A 564; A. W.N, (1904) 125; 1 A: L^]: 
292; 1 Cr lI, ].519. Y vue e 
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pass any order cancelling such clarge, 
presumably, because he was not satisfied 
that there were not sufficient grounds for 
committing the accused and if ke tad 
any doubts on the point the course, he 
adopted was the proper course to take 
under sub-section (r).of section’ 213. In- 


` stead of disckarging the accused, he exer- 


cised the discretion vested in bim to 


commit tke accused for trial before the 


Sessions Court and in doing so made 
certain. remarks as to the evidence and 
expressed the opinion that the question 
of the credibility of- the evidence was 
really a question for the decision of the 
Sessions Court. . ; 

On tke face of the committal order, I 
must hold tlat there is evidence against 
the accused which might properly be placed 
before a jury trying the accused for 
the alleged offence, and on my view of 
the Jaw and of the, restricticn in section 
215, as exp'ained above, this is sufficient 
for the dccision: of the only question which 
can legally arise on the grounds raised 
in theapplication now before this Court, 
I desire, however, to also make it clear 
tjat I do not express any opinion as 
to the credibility cr otherwise of such 
evidence, because, on My view of the law, 
that qrestion is irrelevant to the only 
quect’on legally before this Court and, 
consequently,in my opinion it would not 
be proper for this Court to express any 
such opin'onat this stage of the case. 

For tte above reasons, I must hold 
.that this Court has no power to quash 
the commitment to the Sessions Court 
and I must, therefore, reject the ap 
plication. 

Z. K. 


* 


Application re, ecied, 


i 


- E + 
- 
wt lg e ce f ta? 
X >}? $4 ts mid kl sf 
Aa. om Oe OE Um "LL 


“$24 . 
NAWAB V, EMPEROR, 
LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. 2067 OF 1922... 
January 26, 1923. ae 
` Present Mr. Justice:Scott.Smith and 
Mr. Justice Moti Sagar. 
UN AW A B—Convict—APPELLANT 
: VErSUS ^ 
EMPEROR— RESPONDENT. - . 
Evidence— Eye-wilness of murder, ‘remaining 
silent — Evidence, value of—Police diaries, admis- 
sibility of. k 
When a person sees a murder committed and 
gives no information théreof, his evidente'is little 
better than that of an accomplice: '[p. 82 5, col. 1.) 
. Police diaries are not evidence and. cannot be 
used as such. [p. 825, eol. 1 ] NE 
Criminal appeal from the ‘order cf tle 
Sessions Judge, Amritsar, dated “16th 
November.1922. Bil PN 
'. Mr. Nanwan Mal, for the Appellant." 
The Public Prosecutor, for the Res- 
pondent, | ON 
JUDGMENT.--Nawab has been convicted 
by the Sessions Judge, Amritsar, of the 
murder o Wazir, and has been sentenced 
to death. He has appealed to this Court 
through the Jail Authorities, and the case 
is also be ore us for ccnfirmation .of the 
sentence of death under section 374; 
Crim nal Procedure Code 
“ The facts of the case, which are clearly 
given in the judgment ci the learned Ses- 
sions Judge, are Very simple Musammat 
Umri a ter the death,of her first hustand 
Gaman, married Wazir, the murdered man. 
Nawab,:appel ant, is the nephew of Warir 
and their relationsh p to Gaman, the first 
husband o Musammat Umri, is shown in’ 
the pedigree table which js printed ‘at 
page 150 the'record. "During the absence 
of Nawab on service in the army Warir 
married Musammat Umri, Nawab is said” 
to haye been annoyed at this as he consider- 
ed that he had a bétter right to marry 
Musammat Umri. Itis also stated that he 
contracted anillicit intimacy with Musam- 
mat Umri. On the night of the murder, t.e., 
ihat intervening between the 3rd and 4th 
Ju y 1922, Wa7irwas sleeping on the roof 
of his house and was killed by one blow on 
the neck with a sharp cutting weapon. 
The main evidence, upon which the case 
forthe prosecution stands, is that of Farzand 
Ali (PW .No.12), who isa brotherof Gaman, 
Heisa boy of eeven,and states that on the 
night of the occuttence he was sleep ng on 
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the'same roofas Wazir, that he woke dur- 
ing the night and saw Naw4b, appellant, 
stand ng on the roof and in theactot giving 
a blow with a tokaon the neckof Wazir. The 
boy kept quiet and efte1 Nawa b's departure 
Went on to the neghbouring roof of one 
Fazal Din on which was sleeping a Jari? 
E.ussain "Shah (P. W. No. 13). Le. told 


-Htissain Shah what he had seen and the 


latter repled that he wasa strange: in the 
piece and that whoever had done such a 


-deed would sufer for it. The boy stayed for 


the rest of that night with bussain Shah 
and says that on the next day he went 
out of the village. Ke admittedly told no 
one of what he had seen until after the 
Police arrived in the village. On the morz- 
ing of the 4th July Nawab, appellant, inform- 
ed Nawab Chaurtdar (P. W. No. 17) thet 
Wa-ir had-beenk‘lled and Naweb, Cheuki- 
dar, went to the Thana where he made the 
Fist Information Report at2 P.v, The 


: Thana is only seven m les from the villece, 


soit is probable that Nawab did not stert till 
about.rz A, M,, on the 4th of July. There 
is no menft on in the First Informet.on Re- 
port of Farzand Al.2san eye-w:inecs o: {ke 
crime, nor is-there any meniicn of eny 
of the other prosecution witnesses. Theie 
isa mention of thealleged motive endit wes 
alsostated that theLambardars endvillegers 
suspected Nawab, -eppellant; who himself 
accompanied. the reporter to the  Folce 
Station. 

Besides the evidence of Ferzend Ali 
and Lusasain Shah, there js thatiol Musis- 
mai Umri and Rahim Baksh (+. W > No. 14} 
to the effect that on the night in quest'cn 
Nawab, appellant, left the roof on which he 
was sleep: ng 2nd retuned there citere sheit 
time. Musammat Umii adds thet when 
hereturnued hese/d io her thet he had dcre 
what wes necessery and thet he wculd 
marry her. 


It is strongly contended beore us thet 
the ev: dence of verzend Ali sheuld not te 
believed becav*e he told no one in tbe 
village of what he had seen end kejt cw'et 
until the err'val of the Pol'ce. Hussein 
Shah also, though he steyed in the villrce 
dur ng the 4th of July, told no one what he 
knew. Prima facie there is no reeson 
apparent why Farzand Ah and Hussein 


. Shah -should give false evidence against 


* 
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theappellant. It lias, however, been frequent- 
ly laid down that when a person.sees e mur- 
. der committed and gives no information 
thereof, his evidence is little better than 
that of an.accomplice. As already statea, 
the 1eporter probably did not leave the 
village until IT A, M, on the 4th of July. 
It is extraordinary thet he had not by then 
heard anything about Farzand Ali having 
seen the murder committed, though it must 
have been known to the relatives of the 


murdered man that Rarzand:Ali wes sleep- - 


ing on the same roof as he was during the 
night of the occurrence. sarzand Ali him- 
self stated that he told the Police whet 
he knew sometime on'the 5thof July. The 
learned Sessions Judge says thet the Police 
diaries show that his stetement was recorded 
on the evening of the 4th of July end holds 
that this must be correct. The Police 
diaries, however, are not evi dencea nd cannot 
be used es such. The learned Sess ons 
Judge, moreover, has omitted to notice 
thet Ghulam Haidar, Heed Constable, 
(P. W. No. 7), who actually recorded the 
statements, deposed thet herecorded thet 
of Farzand Alion the dey after his errival, 
i.e., on the 5th of July. Under these c'r- 
cumstances, we are quite unable to hold 
thet Ferzand Ali's statement was recorded 
on the evening of the 4th of July 


Theassessors were unanimously of opinion 
that the evidence produced did not prove 
the guilt of the appellant. The learned 
Sessions Judge says thet he wes uneble 
to understand their reasons for erriving 
at this view. They were not asked their 
reasons, but thechief one probably was that 
the only eye-witness did not disclose whet 


'heknewetthe earliest possible opportunity... 


In our opinion it would be extremely un- 
safe to eccept the evidence of this boy and 
of Hussain Shah. 

As regards Musammat Umri's evidence 
that the appellant on his return to the roof 
where he was sleeping said thet he he d,done 
what was necessary, we find that in her 
statement tothe Pol ceshe me de no mention 
of this fact. Itis quite possible thet Ne web 
d d leave the roof for e short time during 
the n'ghtiu quest'on, but this fect of itself 
would not be sufficient for his convi ct: on. 

We, therefore, accept the eppecl-. end, 
setting aside the conviction and sentence, 


acquit the appellant and direct that he be 
forthwith released from custody. 

Appeal accepted, 
SW.C,.A,&N. H. 


LOWER BURMA CHIEF COUAT. 
CIVIL MISCELLANEOUS APPLICATION 
No. 74 OF 1907. | 
December 5, 1907. 
In ihe matter of PROFESSIONAL MISCONDUCT 
or MAUNG KIN SO, ‘THIRD GRADE 


PLERADER, 

Legal Practitioners Act (XVIII of 1879), 
ss. I2, X4, 40—Legal practitioner charged with 
commission of offence—Disctplinary action—Pro- 
cedure—Suspension, order of, when to be passed, 

Where a legal practitioner is charged with 
having committed a criminal offence, the proper 
tribunal to decide whether he ‘has been guilty of 
what is alleged against him is a Court exercising 
criminal jurisdiction, and a decision should not be 
sought in a proceeding under the Legal Practi- 
tioners Act, If he is found guilty by the Crim- 
inal Court, the proper couxse is to report the 
matter to the High Court in order that it might 
consider it with reference tosection 12 of the Act. 

Section 40 of the Legal Practioners Act applies 
to suspension by Subordinate Courts as well as 
to suspension and dismissal by a High Court 
and; therefore, a legal practitioner should not 


besuspended by a Subordinate Court unless he has , 


been allowed an opportunity of defending hi ] 
before such Court. PONE 


Mr. May Oung, for the Pleader. 


ORDER.—After perusal of certain re. 
cords before him, the District Magistrate 
instituted a proceeding under section 14 
of the Legal Practitioners Act, and 
charged the Pleader with having conspir- 
ed with others to put a public insult on 
a Township Officer by having the latter 
assaulted by two strange women. 

He, at the same time, suspended the 
Pleader from practice without affording 
him any "opportunity of showing cause 
against being suspended. Attera lengthy 
investigation, the Disirict Magistrate foand 
that the Pleader, angered at a slight he 
imagined had been put upon him, hired 
two wemen and brought them to Padaung 
to assault the Township Offcer intending 
to put him publicly to shame. The Mag. 


j 
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istrate submitted his proceedings to this 


Court with the recommendation that the 
Pleader should be struck off the rolls. 
The Sessions Judge agreed with the Dis- 
trict Migistrate's finding that the Pleader 
abetted the assault on the ‘Township 
Officer, and considered that the Pleader’s 
conduct afforded reasonable cause for sus- 
pending or dismissing him. 

In our opinion, the proceeding under the 
Lega] Prict tioners Act was misconceiv- 
ed. If the Pleader did what was alleged 
against him he committed a criminal 
offence punishable under the Indian Pena] 
Code and the proper Tribunal to' decide 
whether he had been guilty of what was 
alleged against him, was a Court exercis- 
ing criminal. jurisdiction. If he.had been 
found guilty by such Court of an offence, 
the proper course would have been to 
report the case to this Court in order that 
the Court might consider 1t with refer- 
ence ta section 12 of the Legal Practitioners 
Act. Under the circumstences we dec- 
line to consider the evidence of which 
the lower Court was of opinicn tbat the 
Pleader should be dealt with under that 


Act. . 
The District Magistrate suspended the 


Pleader hastily and without due consider-. 


ation of what he was bound to do 
before he could pass an order of suspen- 
sion. Section 40 of the Act enacts that 
no Pleader, Mukhtar or Revenue Agent 
shall be suspended. or dismissed under the 
Act, unless he has been allowed an op- 
portunity of defending himself before the 
authority suspending or dismissing him. 
This, by its terms, applies to suspension 
by Subordinate Courts as well as to sus- 
pension and dismissal by a High Court. 

The Magistrate’s otder of suspension 
will end upon the making of this present 
order, | 


We neither suspend nor dismiss the 


Pleader, and we do not acquit, -because 


we consider that the question whether 
he was guilty of the conduct alleged 
against him and whether, if guilty, sich 
conduct calls for his suspension or dismis- 
sal, do net properly arise in the proceed- 
ing. 


Z.X. Order accordingly, 
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ALLAHABAD HIGH COURT... 
CRIMINAL REFERENCE NO. 205.0F 1022. 
May Io, 1922. 
Present -—Mr. Justice Stuart. 
JASSI AND . ANOTHER—APPELLANTS 
VEYSUS 
. EMPEROR—RESPONDENT.. . 
Criminal Procedure Code (Act V of 1898) 
S$.. 133, 135, I37— Notice , to accused- A : 
ance— Procedure. NL dI 
Where a Magistrateissues a notice to an accused 
undersection 133 of the Code of Criminal Procedure 
he can make it ‘absolute under section 135 of 
the Code only if the accused does not appear and 
protest againstit. Where, however, the accused 
appears and protests against it, the Magistrate 
Should proceed under section 137 of the Code. 
as if the case were a summons-case, i : 


Criminal reference made by the Addi- 
tional Sess ons Judge, Meeiut. 

REFERRING ^ ORDER.-—The learned 
Magistrate hes not followed the provisions 
of the Inw es laid down in section r57. 
Criminal Procedure Code, He shotild note 
thet he can only make a notice under 
sect on 133, Criminal Procedure Code, ab- 
solute if the person, against whom the order 
:s made, does not appear under sect'on 135 
end protest against it, 

In th's /nstence, the person appeared on 
December 1cth, 1920, and pul in 2 written 
statement thet the road wes not a pullc 
pethway. It was then the duty of the 
Magistrate to proceed under secticn 157 
as if the case were a summons-case, The 
holding o: a local enquiry does not eksolve 
him from this duty and he. cannot make 


. h's order ebsolute.under section 140 until 


* 


he hes performed it, 
I cannot take ection under section 437, 
Criminal Procedure Code. So I forward 
the case to the Hon’ble High Court — 
under section 438,  Crum' nel Procedure 


' Code, with the request thet the leern- 


ed Mag'strate's order should Le set es de 
and that he should proceed eccord'ng to 
section 137, Crminal Procedure Code. 

JUDGMENT.—The learned Additional 
Sessions Judge hes taken a rght view of 
the matter. The record is returned to the 
Mag'strate in order that he may take pro- 
ceedings required by law under the pro- 
vision of section 137 of the Code of 


N, H. ^ Order set aside, 
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.RANGOON HIGH COURT. . 
CIVIL 'MiscELLANEOUS APPLICATION 
;. No. 79 OF 1923., 

« :. September 5, 1923. > 
Presenti—Mr, Justice Rutledge; Mr. Justice 
Heald asd Mr. justice May, Oung. 
In the matter of MAUNG Ba KYIN— 

APPLICANT, - xx 

Letters Patent . (Rangoon), cl. 8—Disciplhnary 
powers against legal practitioners, extent of— Acts 
charged not committedin professional capacity— 
Criminal offences— Procedure. 20 

Although the High Court has a very wide dis- 
cretion in the exercise ofits disciplinary powers in. 
respect of legal practitioners under Clause 8 of the 
Letters Patent, in a case where.the acts charged 
against a legal practitioner are not committed 
by him in a professional capacity, and where they 
involve a criminal offence, it would not ordinarily 
be convenient for ‘the High Court to exercise 
those powers, until the charges have beeninvestigat- 
ed ina Criminal Court. [p.829,col.1.]] -= > 

In the.maiter of Thomas. James Wallace, (1866)- 
I P. C. 283; 4 Moo, P. C. (N. S.) 140; 360. J. P. 
C. 9; 15 W. R. 533; 16 E. R. 269, referred to. 

‘An Advoctate, who had been appointed, Re- 
ceiver:of an estate, was charged. with. having, 
as Receiver, supported a false claim of a third’ 
patty and .having intentionally ‘given false 
evidence in support of thé claini: 

Held, that it was desirable that the charges 
should beinvestipated by a Criminal Court before 
action wąs taken against the Advocate under 
clause 8 of the Letters Patent. . 

Mr. Higinbotham, Government Advocate,. 
for the Applicant. ; 


JUDGMENT.—Respondent, who is an 
Advocate of this. Court, was. appointed 
Receiver ofan estate with full powers under 
a preliminary administration decree, He 
reported to the Court that he proposed 
to sell- by auction certain ‘properties be-.. 
longing to the .estate, and as no objec- 
tion was taken.by the parties or the. 
“Court, he sold trem. He then | reported. 
to the Court that he had sold.a. certain « 
property to one Ma. Sein Kin for 
Rs, 7,800 and that as Ma Sein Kin was, 
under the decree, entitled to three-tenths 
of the estate kehad allowed her to de- 
posit provisionally Rs. 4,950 only, setting 
of Rs. 2,850 as representing that three- 
tenth's Share. 

"Two. persons, San Hla and his wife Ma 
Gyi, at once objected to the report. They 
said that thay :had employed Sein Kin’s. 
father Po Hlaing to bid for them, that 
he had bought the property on their 
behalf for Rs. 7.800. that the money 


a 


‘ 
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which had been paid was their money, 
and that Po Hlaing had falsely reported 
his daughter Sein Kin as the purchaser. 

San Hla and Ma Gyi were referred to 
a civil suit which they duly filed against 
respondent and Sein Kin.. 

. Before that suit was filed, respondent, 
as Receiver, had. reported to the Court. 
that.Po Hlaing was not only father 
but also agent of Sein Kin; that before 
the auction he, as Receiver, had given Sein 
Kin, permission to bid at the acution; that 
at the time of the auction he was under the 
impression that Po Hleing was bidding 
for Sein Kin, that shortly after the auction 
at the time when Rs. 1,950 was deposited 
as one-fourth of the price, Po  Hlaing, 
San Hla and Ma Gyi had told him that 
San Hla and Ma Gyi were lending Sein Kin 
the money to buy the propefty ona 
mortgage of the property itself, and that 
on..tbat understanding he allowed San 
Hla and Ma Gyi to pay Rs. 4,950 and 
permitted Sein Kin to set off the balance 
against her share of the estate, 

“In their suit San Hla and Ma Gyi 
suggested that respondent was acting in 
collusion with Sein Kin, wrom they alleg- 
ed to bea relative of his. They claimed 
that they were entitled to get the property 
on. payment of the balance of the price, 
and that they were also entitled to dam- 
ages. 

Respondent, as defendent in the suit 
filed a written statement in which he 
said that Sein Klu was actually. declared 
to be the purchaser at the auction, that 
San Hla and Ma Gyi paid the Rs, 4,950 
on behalf of Sein Kin, that Po Hlaing 
San Hla and Ma Gyi told him at the 
time of the sale that San Hla and Ma 
Gyi were to lend Sein Kin Rs. 4,950 om 


‘a mortgage of the property, and that it 


was with knowledge of this arrangment 
that he passed the receipt for Rs. 4,950 
to San Hla and. Ma Gyi. 

- In his evidence in the suit, respondent 
said that it was after. the sale that 
Sein Kin applied tu be aliowed to set off 
her share of the estate ‘against the 


Tice. . à 

The Tral Court gave San Hla and Ma 
Gyi a decree declaring that they 
were entitled to get the property on pay- 
ment of the balance of the -price, | 


wt 


. ly to caim that 


In the matter of MAUNG BA KVIN. 


Respondent and Sein Kin appealed and the 
learned Judges of tuis Court who heard the 
appeal pointed out that theallegation which 
respondent made in his report to the 
Court as Receiver .did not agree with 
the statements which he made.either in 
his written statement or in his evidence, 
and came to tne conclusion that he had 
supported the attempt of Sein Kin false- 
she was purchaser 
of the property and also that he had 


' intentionally giveu dalse evidence in his 


deposition. 

They accordingly framed charges to 
this effect against him and called on 
him for an explanation under the disciplin- 
ary powers which the Court exer- 
cises over its Advocates under clause 8 of 
our Letters Patent. < 

The matter now comes before us with 
a view to the exercise of those powers. 

Having in mind a decsion of a Bench 
of the late Chief Court [Civil Miscellaneous 
Petition No. 74 of 1907, In the matter of 
Maung Kin So (1)] we raised a 
preliminary question, whether, in view 
of the fact tuat the charges framed were 
charges of criminal effenees which had 
not yet been tried in a Criminal Court, 
it was convenient that we should deal 
with the matter at this stage and 
we suggested that the principles which 
bad been applied by tre Chief Court 
in & case under the Legal Practioners 
Act ought possibly to be applied in 
this case, although it was a case with 
waich we were dealing under powers 
given by the Letters Patent. 

We accordingly heard the learned 
Government-Advocate who said that ke 
had in Mind another decision which 
would lead to a somewhat similar re- 
sult. He referred to the decison of 
tneir Rordships of the Privy Council In 
the matter of Thomas James Wallace 
(z) in which it was laid down ttat where 
a Barrister in his indiVidual and private 
capacity, as a suitor, is guilty of miscon- 
duct which has no connection with his 
professional character or with anything 
done by him professionally, and where 
that misconduct may be suitably punisr- 
; (x) 76-Ind, Cas. 825; 2 Bur. L. J. 213m. 

(2) 41866) 1 P. C. 283; 4 Moo. P. C. (N.S) 
140; 36 L. J. P. C. 9; 15 W. R. 533; 16 E; R. 269. 


ed by the punishment customary for 
it, the Court-ought not to exercise the 
special powers of discipline which it has 
over him as an Officer of the Court. 
He pointed out that there was no neces- 
sary connection between respondent’s 
duties as a Receiver and his professional 
duties as an Advocate of tnis Court 
and that if respondent was guilty of 
the misconduct alleged in connection with 
his evidence in the suit, he was then 
acting as a party to the suit and not as 
an Advocatz, He suggested that if the 
charges did not relate to misconduct 
arising directly out of an Advocate's pro- 
fessional dutics but related to offences 
aleged to Lave have committe! by 
him as a suitor or asa private indivi- 
dual, then the Court would not take 
action until it was established that 
the Advocate had been guilty of conduct 
unbecoming his profession. 

In thecase c ted bythe learned Govern- 
ment-Advocate Lord Westbury, who de- 
livered their Lordships’ jucgment, said, 
that the offence, -which amounted to a 
gross contempt, “was committed by an 
individual in his capacity of a suiter 
in respect of his rights as a <uitor and 
it had no connection wkatever with bim 
professionally; it was a contempt com- 
mitted by an ind’vicval in his personal 
character only. To offences of that kind 
there has been attached by law ard by 
long practice a definite kind of punisk- 
ment,. viz. fine and imprisonment. It 
must n^5t, however, be supposed that 
a Court of Justce has not the power 
to remove officers of the Court if unfit 
to be entrusted with a professional statts 
and character. If an Advocate, for examp'e, 
«vere tound guilty of crime there is ro 
doubt that the Court would suspend him, 
If an Attorney were found guilty of moral 
delinquency in bis private character there 
is no doubt that Le may be stri ck of 
the Rolls. But in this partictlar case 
there is no delictum trevght forward or 
assigned except that which results from 
the fact of addressing an./mproper and 
contemptuous letter to the Chief Justice 
ef the Court in respect of something sup- 
posedto Lave been dene unjustly to the 
writer in his private capacity as a 
itor,” PEE wit. 
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In the result, their Lordships held 
that, when an officer committed what 
Might have been adequately corrected 
by the ordinary  punishmeut for an 
offence of that nature and the offence 
was not one which subjected tke ingi- 
` vidual who committed itto anything lke 
general infamy cr an imputaticn of bad 
Character so as to renier his remaining 
in the Court as a practitioner improper, 
it was not competent to the Court to 


inflict upon him a professional punish- : 


ment for an act which was not cone 
professionally and which act per se aid 
pot render hm improper to remain as 
a practitioner of the Court. 

That judgment undoubtedly suggests 
that wherethe charges relate to matters 
punishable under the ordinary law, 
Which are not professionalacts, the Court 
will not exercise its disciplinary powers, 
unless the acts are sich as to involve 
general infamy: or bad character on the 
part of the offender. 

In the persent case, the acts charged 
arenot professional acts but they may 
be such as to involve an imputation -f 
infamy or bad character, and the question 
which we have to decide is whether in 
such a case where the acts charged are 
prima facie punishable under the ordi- 
nary law we ought to held an enquiry 
under tne ordinary law. 


In the case first cited, the learned Jud- 
gesof the Chief Court said: “If the Pleader 
did what was alleged against him be 
committed à criminal offence punishable 
under tne Indiin Penal Code and the pro- 
per Tribunal to decide whether he bad 
been guilty of what was alleged against him 
wasa Jourtexercising criminal jntisdiction,’s 
and they neld tnat the pr.ceeeings against 
him under tie Legal Practitioners Act 
were. misconceived. 


Oa these authoritics we are of opinion 


that although this Court kasa very wide 


discretion in tue exercise of its disciplinary 
powers, nevertheless in a case wuere the 
acts charged were not committed in a 
professional capacity and where they in- 
volve a criminal offence it would not 
ordinarily be convenient for as to exercise 
tnose powers until tue cuarges have been 
investigated ina criminal Court, 
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For this reason we hold it unnecessary 
to hold an enquiry at this stage. 


Z. K. No enquiry, 


MADRAS HIGH COURT. 
CRIMINAL APPEAL NO. 1918 OF 1922. 
August 7, 1923. 

Preseni;— Mr. Justice Krishnan and 
Mr, Justice Wallace. 
MULIMAYANDI THEVAN AND OTHERS 
—PRISONERS NOS. I TO 8—APPEILLAN!S. 
VEF SUS 
EMPEROR—OPPOSITE-PARTY. 

Evidence Act (I of 1872), s. 24— Confessions 
to.-panchayatdar, admissibility of. ` 

Panchayatdars, considering the nature of their 
functions, are practically private detectives help- 
ing the Police in finding out criminals and are 
not “persons in authority” over the accused with- 
in the meaning of section 24 of the Evidence 
Act and confessions of accused made to them are 
strictly admissible in evidence. 

Emperor v. Fernad, 4 Bom. L. R. 785, followed. 


. Appe.l against an order of the Court 
of Sessions, "'Trichinopoly | Division , in 
Sessinss Case No, 55 of 1922. 

Mr. J.C, Adam, Public Prosecutor, for 
the Crown. 


JUDGMENT.—This isan appeal against 
the conviction of the appellants by the 
Sessions Judge of T'richinopoly with a Jury, 
for dacoity under section 395 Indian Penal 
Coie. The conviction being by a Jury, we 
are not entitled to convess the case on the 
evidence, and we must accept their verdict 
itthereis no mís-direction. It is, hdwever, 
suggested that the Jury had been mis- 
directed on two points and were thus 
misled and prejudiced against the  ap- 
pellants. The first point taken is, that 
no reference was made by the Judge to 
the defence witnesses. There was one 
d fence witness called, itis true, but all 
thet he said was that the second’ accused 
is a man of some property worth about 
Rs. 7,000. We do not think that tlie 
omission to bring this fact to the notice 
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: of the Jury can be -tteated as at all 
material in this case. It .does not 


touch the question of evidence as regards 
dacoity. 

The second point taken is, that the 
learned Judge shovld not have admitted 
in evidence at all the statements made 
by certain of the janchavaidars that 
some of these accused made confessional 
.statements before them. The learned 
Judge no doubtadmitted these statements 
in evidence but in his charge in para- 
graph 7 he distinctly told the Jury that 
they should: not take into.consideration 
these confessions -at ‘all as they were 
not teliable. He also held that the con- 
fession made-to one of the $anchayáidars 
examined as P. W. No. 27 was inadmissible 
in evidence, as P. W. No. 27 seems to have 
told the accused that he would be let 
off and thereby induced him to make 
the confession, In the first place, we are 
not satisfied that -the panchayatdars were 
persons in authority over the accused. at 


all and that the confessions made to. 
- these panchayaidars could. properly be. 


excluded from the evidence on that ground. 
“The question as to the’ authority of 
the panchayaidars was ` considered in 
Emperor v. Fernand (1). It was held 
by the Bombay High Court that they 
could not be considered to be persons 
in authority within the meaning of 
‘ section. 24 of ‘the Indian Evidence Act. 
We concur with that view. Considering 
the nature of the functions of these 

anchayaidars, they are practically private 
defectives helping the Po'ice in finding 
gut the criminals. They cannot be treated 
as iren having any authority over the 
accused. That being so, we- think that 
the confessions made wese strictly. admis- 
sible in evidence. As the leatned Judge 
has hintself told: tbe Jury. to exclude 
from their consideration - these confes- 
sional statements, even if we. suppose 
- that there was a mistake in admitting 
them, that would not be a very material 
mistake after the Jury had’ been warned 
mot to take the matter into considera- 
‘tion. We, therefore, think that . there 
was no niaterial mistake of law or mis- 
' direction in the charge. 


(x) 4 Bon; X Ri 7855 > i l 
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We confirm: the convictions and -the 
sentences which are not excessive. ~The 
appeal is’ dismissed. ` 

V. N. V. E Appeai dismissed, 


Li 
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RANGOON HIGH COURT. i5 
CRIMINAL REVISION NO, 432A Or 1623. 
TN August 26,2923. |. > : 

Present :—Mr. Justice Prett. | 
. EMPEROR-——PROSECUrOR 
l versus > 
AUNG GYAW, AND OTHERS., 
20.1 o RESPONDENTS. |. , 

Criminal Procedure Code (Act V, of 1898), 
ss, 239—-Burma Anti-Boycott Act (V of 1922), 
ss. 4 (a), (C)—Boycott and promotion of boycott. — 
Joinder' of charges~—- Joint trial—Same transaction, 
meaning: of. a” 

,, Under, section 239 of the Criminal Procedure 
Code two ór more ‘persons can be tried together 
for offences committed in’ the course of the same 
transaction, anditis. not necessary that the offences 
should have been committed simultaneously or 
within a Short interval of each other, but there 
must be a Continuity of purpose or action runniüg 
through all of them, The determining factor as 
to the, legality of a joint trial is not. its . result, 


“NGA 


4 


[p. 831, cols. 7 &2.] 


‘When a propósalfor a boycottis made by the Pic- 
sident.of an ASsociation,.and, shortly afterwards, 


:the S:cretary and a member take joint action to 


boycott the person against whom the resoluticn 
is directed, the inference i$ tliat they are acting 


‘jn furtherance of a common purpose; or, in other 


"words, that they are taking part in a conspiracy. 


e Acts; done in pursuance of such a conspiracy must 


be deemed to be part of the same transaction 
within the meaning of section 239 ‘of the Criminal 


'Procédüre Code, and the joint trial of persons 


responsible for such acts is, therefore, permissible 
for offences under section 4 (a) and 4 (c) of the 
“Burma Anti-Boycott Act. [p. 832, col, 1.] . 
‘Where several persons are tried together for 
and promoting a boycott under 
the Burina Arti-Boycott Act, the mere acquittal 


"of the proposer does not render. the joint. trial 


illegal, nor does it involve the acquittal. of the 


persons charged with promoting the boycott, 
.[p. 831, col. 2.] 


ORDER.— Matng Aung Gyaw wasconyict- 


:ed .by the Sub-Divistonal Magistrate, Pokok- 


ku, under section 4 (a). of the Anti-Boycatt 
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Act 1922 of making a proposal for boycot- 

_ ting a headmàn and non-members of: a 

Wunthanu Association. 

Maung Pyok ani Nga Tha Han were tried 
“and convicted ` under section “4 (c); „of 
promoting the boycott of the same head- 
man, in the same proceeding. 

The Magistrate iound that Nga Aung 
Gyaw at a meeting of. the Association, 
of which he is President, on the 12th 
‘September made a proposal for the boy- 
cott of the - 'Peikthin, headman, his Te- 
latives, and non-members of the Associa- 
tion which was put as a resolution and 
" cartied by the meeting. 

Within two days ot the meeting the 2nd 
' and 31d accused went to one Ma E Me who 
"was a merüber of the Association one 

Ordered ‘her not to work for the thugy 

by. ‘whom she had been employed, gi 


for any. other. non-member of thè Ássoc'a- — 
if it is proved that no 


tion. 

^ ‘here was: a considerable” body of 
‘evidence that Nga Aung Gyaw "Was 
President ‘of the Association, and made 
the proposal ‘to boycott the headman to 
the meeting. » 

There- was also ample evidence that 
Maung Pyok was Secretary and Nga 
ba Han a member: of the Asscciation. 

On appeal, the Sessions Judge set aside 
the conviction and acquitted the aéersed 
holding 'that there had been a misjoinder 
` Ot Charges. . There was 110 appeal. from 
this’ acquittal. 

The Sessions Judge rightly pointed out 
that under section 239 of the Criminal Pro- 


cedure Code two or more persons can be tried `. 


together for offences committed in the 
Course cf the same transaction and that 
it is not necessary that these oftences 


should be committed simultaneously or 


within a short interval of each other, 
but that there should bee continuity of 
purpose or action. 

To this statement of the law, so far 
as it goes, I have no exception to take; 
but the learned Sessions Judge proceeds 
to lay down that the mere dact that a 
proposal had been made two days before 
for boycotting the headman does not 
warranta presumption that second and third 
accused were acting under instructions 
Írom the first accused. 

lhis may be so; but the Judge has 
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ting ‘the headman was 


"&ecdsed'was not proved, bit the 
motion of the boycott, of which’ he was 


‘render . the trial illegal 
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failed to see thatit was not necessary to 
prove that the second and third accused 


were acting under instructiors from the 
first accused in order to render their tr: ‘al 
legal. 


The fact that second accused was Scere- 
tary of the Asscciation and third a meni- 


ber would justiiy the presumption ‘that 


in telling Ma E Me, two days after the 
meeting at which the motion for buycot- 
made, nut to 
work for the headman they were pro- 
moting the boycotting of the hcadman in 


‘pursuance of first accused's resolution 


ot the meeting. 
Incidentally, I wóuld observe that tle 


Sessions Judge found the case against 


first accused not proved, though tke 
, .evidence. against him waS extremely 
strong.. 


Tne cues Judge bas assumed that 
proposal to 
boycott thc headman was made by the 


first acetised, the trial of the Second ` and 
third accused becomes illegal,  ' 


His reasoning ` involves a petitio princi. 


if tke 


pu. 


Even proposal by ‘the fist 


‘pro- 


the alleged proposer, was proved against 
‘second and’ third’ accused, the fact tat 
all.three’ were tried together would not 
or be a ‘valid 
reason for acquitting the second and third 
accused, against whom a charge ‚under 
section 4 (c) was brought home. 

The: determining: factor 'as to the 
legality of'a joint trial is not, as tre 
Judge seems to think, its result, — 

"The .three accused were being tried 
together for acts forming part of a con- 
tinuous transaction, viz, the proposing 
and promoting of. a boycott : and ‘the 
mere acquittal of the proposer did not 
render the joint trial illegal. The second 
and third accuséd were still liable to be 
convicted, at the same trial for pro- 
moting the boycott so long 'as' it was 
proved that they did promiote it, even 
though the guilt of the proposer was not 
established. 

On the allegations made by. the pro- 
secution and the facts found by. the 
Magistrate; I, am of opinion that the. joint 
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trial was legal and that there was no 
misjoinder of charges. 

The word “transaction” in section 235, 
Criminal Procedure Code, has a very 
wide connotation and covers a series of acts 
connected together, When a proposal for 
a boycott is tiide by the President of 
an Association and, shortly afterwards, 
the Secretary and a member take joint 
action to boycott the person against 
whom the resolution is directed, the 
inference is that they are acting in 
furtherance of a Common purpose, or, in 
other words, that they ale taking part 
in a conspirac;. Acts done in pursuance 
of such a conspir.cy must be deemed 
to be part of the same transaction. 

For this view there is ample author- 
ity. 
n the Calcutta case of Barindra Kumar 
Ghose v. Emperor (1) it was pointed out 
by Jenkins, C. J. that though to estab- 
lish a charge of conspiracy there must 
be agreement, there need notbe proof of 
direct Meeting or combination, nur need 
the parties be brought into each otjer's 
presence; the agreement miy be inferred 
from c.rcumstances raising a presumption 
of a common concerted plan to carry out 
the unlawiul design. 

These remarks apply most pertinently 
to the facts of the present case. 


Similary, in KAagendra Nath Chaudhuri 
v. Emperor (2), a case in which the 
question of misjoirder of charges was 
raised, it was observed that in cases of 
conspiracy the agreement between the 
conspirators cannot generally be directiy 
proved, but only inferred from other facts 
proved in the case. 

It was pcinted out further, by Beach- 
croft, J, that the term “transaction” is 
not s$uonymous with ‘ ‘ottence,”’ and that, 
so long as the conspiracy continued, the 
transaction, Which began with the form- 
ing of the common intention, continued, 
It was held accordingly that posse:sion 
of fire-arims and conspiracy to manufacture 
arms, were Committed in the course of 
the same transaction. 


(1) 7 Ind. Cas. 359) 37 C. 4675; 14 C. W. N. 


114; i1 Cr. L. J. 453. 
: 5 26 Ind. Cas. 313; 19 C. W. Ni 706; 21 


C, L. J. 201; 42 C. 1153; 16 CE L. J. 9. 
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The logical outcome of the view taken, 
by the Sessions Jucge would be thatthe. 
proposal to boycott ard subsequent acts 
promuting the same boycott, cannot be 
beld to be part of the came transaction 
in the absence of direct and definite evi- 
dence to that effect. 

“I am afraid Magistrates are likely to 
interpret the Sessions Judge’s judgment ¿s 
laying down a general rule that the proposets 
and promoters of a boycott cannot be tried 
together, unless there is direct evidence 
of overt acts to prove th^t they were 
acting in consert. This is obviously not 
a cotrect statement o! the law as to 
misjoinder of charges. Sich evidence is 
ecessatily dificult to obtain, and is not 
a sine qua non, where the facts are such 
as to justify the presumption that the 
various acis charged were done in pur- 
suance of a conspiracy to boycott. 

It is extremely undesirable that any 
Such erroneous impression, gs that sug- 
gested, should be conveyed to Magistrates, 
and I have, therefore, considered it 
necessary tc comment at some length oz 
the judgmentof the Sessions Court and 
cet out what I conceive to be the correct 
point of view on the question of joinder 
of charges and joint trials for separate 
offences forming part of a single transaction. 

No appeal has been preferred against 
ihe Sessions Judge’s order and tkis 
Court does not ordinarily interfere on 
revision suo motu to set aside en order of 
acquittal. | l 


Let the proceediags te returned with - 
these remarks. i 


Order accordingly. < 
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SECY.-B. OF-*REVENUE 1.-T...MADRAS.7, . MYLAPORE HINDU PREMANRNT FUND LID, 
. MADRAS HIGH: COURT. No. 2-21-22, for a decision es to whether the 
REFERRED CASE No, :7'OF.IQ2I. whole of the earnings of. the Mylapore 


T" March 29, 1923, ‘Hindu -Permanent Fund, less actual ex- 
Present :—Justice Sir William ‘Ayling, KT.,. pense, is taxable and whether any deduc- 


'-.. Mr. Justice Coutts-Trotter and Mr. tion is allowable as claimed by the 
zd Justice Ramesam, | Company. 
THE SECRETARY, BOARD or Mr. C. V. Anantakrishna Iyer, Govern- 
' REVENUE, INCOME-TAX, ‘ment Pleader, for the Referring 
MADRAS—REFERRING OFFICER Officer. 


ar VEYSUS ; Messrs. A. Krishnaswamy  Alyar, N, 
‘THE MYLAPORE HINDU PERMANENT Rama Rao and T. S, Srintvasa Rao, for 
FUND, Irp., MYLAPORE, MADRAS | „the ,Assessees. 


~—ASSESSEES., NE 
uq OMA Tax Act (VII ofxgi8) s. 5— JUDGMENT, —This reference under 
ncome, meaning of—Registered Company— section 5T of Act VII of 1918 relates to 
the assessing of the Mylapore Hindu 


, Income derived from subscribers, whether liable to 

assessment, i i | . 
Permanent Fund for purposes of income- 

tax. . | 


Under therules of the Mylapore Hindu Pernia- 
` The Fund was established in 1872, 


nent Fund, registered ander the Companies Act, 
,8 Share-holder Pero ies one Tupee per share 
per mensem and at the end of seven years drew : < é 
Rs. 102-8-0 and then ceased to be a ew cae being registered under tbe Indian Com- 
gua that share. k He had to pay: interêst on the : panties Act of 1866.. It then sta rted 
‘monthly subscription if not paid within the pre- with rr,9o4 sheres and gradually increas- 
Scribed time. The income of the fund was de- ed the shares up to 119,047 shares A 
tived frominterest on loans to share-holders and - 2 < i 
outside institutions, and was divided among ` share-holder subscribes one rupee per 
the share-holders - , : í E. Share per mensem and at the end of 
Held, that the interest from outside in- ‘seven years draws Rs. 102-8-0 and then 
he ceises to be share-holder (qua that 
.Share). -The rate of interest works out 
ScHptions did not constitute "income " and were at slightly less than thot of 6} per cent, 
‘not liable to be assessed, to income-tax under gt simple interest. The amount of 
and it is immaterial thatsuch fund or institution in case of withdrawal withi 
: die of withdrawal within seven vears. 
is a legal entity for certain purposes, the princi- . A share-holder has to pay interest on the 


vestments was liable to income-tax but the 

the Income Tax Act. [p. 834, col. I. $ = ^ Í 
Anincome ofa alb one h EnA tobe Rs. 18-8- thus earned os each share is 

ple being that a man cannot make a loss or To~ E d ‘ sai < 

“tout of himself. [p. 834, col. 2; p. 835, col. LA . subscription if not paid within the time 


.Sarnings consisting of, interest from share- 
‘holders whether on loans or on overdue sub- 

'faxable must come from outside and not from described as the guaranteed rate of in- 

within, 4.6., from itsown members or subscribers, terest. Other rulesreduce the rate earned 
New York Life Insurance Co. v. Styles, (1889) 

: X4 App. Cas. 381; 59 L. J. Q. B. 291; 61 L. T. 201; 

Carlisle and Silloth Golf Club v. Smith, (1913) 

`3 K, B. 75; 82 L. J. K. B. 837; 108 I,. T. 785; zx L. 


G. R. 710; 6 Tax Cas. 198; S. J. 532; 29 T. L. 
R. 508, followed. dad 5 a 


“Equitable Life Assurance 


Society of the 
United States v. Bishop, (1900). r O. omes 


prescribed by the rules. The Bund gives 
loaus to the share-holdets, divided into 
ordinaty loins and special loans. Occasion- 
ally, when there are large amounts nct 
borrowed by the share-holders, they may 
be invested on fixed or current deposits 
n outside institutions suchas the Public 


69 L. J. Q. B. 252; 48 W.R. 341; 81 f, T. 693: 
OS gp gd, Permanent Benefit Builda 
122; 66 L. J.Q. B. 813; 7 Bec ag A of tue institutions and the interest 
cal and General Life Assurance Societyv. Carter, earned by the share-ho'ders is regarded 
Mun I. 15 A td W. 5 uy 53 JP. as. the profits of the Fund. One-eghth 
Corporation, (1885) no ADO. pL e LJO B. of this goes to the Reserve Fund, three- 
92; 53 L. T. 634; 34 Ws Ri 253; 50 J. P. 116, elghths (subject to a Mma ximum of 
distinguished. ~ MEE : - R3.'5,000) is divided among the Directors 

and the rest is partly added to the 
' Reserve Fund and partly distributed 
“among the share-holders with’ reference 
to the number of the shares and the 


. Banksof Madras. The excess of interest 
earned by the Fund over the expenscs 


Case “stated by the Secretary’ Board’ of 
_ Revenue Income-Tax, Madras, in his letter 
dated the 6th October 1921, in I. T. A. 


23 


‘either on 1oahs or oH ovérdue 
' tions and (2) 


income 


the participators ot its profits 
:'do not think that their complete identity 
can be destroyed or ever 


834 


INDIAN CASES: 


“x 


‘Shey, B. OF REVENUE, r-T., MADRAS v? MyrAPORE HINDU PREMANEN? FOND LL 


number ct moths during -which they 
‘have held them (R. 85). 


It is cleat from the above: Summary 
of the tules of thé Fund that tne 
number of thé so-called share-holdérs is 
finctuating from time to time, the figtre 
119,047 represetiting ohly the maximum 
limit and that its  earhings consist: ot 
(x) chiefly interest from tre share-halders 
subscrip- 
cca interest Iram 
of these items is end it is conceded 
on bothsides that the aniotifit earned is 


“liable to iücome-tax:and the whole con- 
_troversy céntred on the first item, As 
to this item it seems to me tHat the 


case - in 
Styles 
The principe of that case is that 
to be taxable, must coftie ‘in 
from the outside and not froni within. 


ease is governed by Styles’, 
"New York Life Insuraiite Có. v. 


(i). 


‘Tne faét thatthe Fund is a légal entity 


(for céttain purposes) does not fnátter 


‘for, in the language of Lord Watson, (pp. 


393-4). it. represents the aggregate of 
its méinbérs and thé members Pu 
and I 


impaired by 


` their incorporation, Lasts case, [Las v. 
London Assurance Corporation (2), was 


distinguished by Lord Bramwell (p. 396) 


' on the ground that the profits Wére made 


. bhere-hoiders and th. ássüted. l 
case(1) and ih the cise before tis tl:e persons 
_fact that the botrowers are not lik 


and m ent to bë made not ftoi its own 
^ members. but from those it dealt with. 
” There were in that casé two bodiésthe 
In Styles’ 


. dealt with and the partic’ patos ate idén- 


. tical, 
a schell’s observation «t b. 409 and Lord: 


- s mple. 


(5 


9D Ri 341; 81 L. T. 693; 


To the saine effect a ate Lerd Her- 


Macnatg hten’ s at p. 412, whitté hie des- 
_ erfbes Styles’ casé.as ohe Where the busi- 


ness is a mutui ünderfaking pute ond. 
Life. Assurance- 
nes of the United States v. Bièkóp © B), 


In  Eyu table 


, the sha te-holders of the Ccmpańy wëre 
' éûtirely different people from the mem- 


gl) (7889) E App. ‘Cas. 381; 59 L. J. Q. B. 29%; 


iE PH 10 APP. Cas. 438; 55; I 7 Q. 8. 92; 
53 L.-T. 634: 34 W. R. 233; 50 J. P. 116. 

- (3) (1990) 10. B. 177: Bo tJ. J. A iB: 252; S 
I 


bers of the -Mutual  Insuratice 
(Vaughan Wilijam, In J., at. p.r9o) 
The case of Leeds  Permaneni E 
Bihlding Society V. Mallandaine t) 
strongly rélied on by the learned Go 
thent Pleader. The judgment of the 
siondl Court is reported as Leeds Perim 
Benefit Building Society v. Mallandai: 
The leathed Judges (Wilis and 
tham, JJ.) observed: '"TIhe case of 
York Life Assurance Co, v. Styles. (1 
not in 'point, as the Society isn 
mutus! society, "whereas that Insu 
Company, was (at p.652). On appes 
whole drgu merit turned oti the applic 
of Clerical. Medical and General 
AssuYance Society v. Carter (6) end 1 
feince was made to Styles’ case (x) eit] 
the judgment of the Court of Appe: 
the ariuments before it, and the de 
of the Court of Appeal is no authori 
the point now discussed. In thst 
^ Benefit Biilding Society consisted o 
classes of members (1) Investors ea: 
whom invested one or mote sut 
£ 100 and (2) borrowers who do 
invest but borrow from the Sociét 
shares or fifth parts of shares and 
2s, 6d. per share or 6d. per fifth 
of a share pet week to the Fund 
the borrowing, this sum beiüg int 
to be a discharge of (1) the intere 
the loan and (2) the principal. "Th 
semblance between that case and 
present one is on the fact that bot 
investors and the borrowers paitic 
in the surplus and that the invi 
ate like the sha re-holders in the pi 
case but the difference consists in 


share-holders and an investor can : 
bea borrower. It is obvious that 
fa ct, that, while the investors only 
the capitalists, the final particit 
consisted of the investors and bórrt 
prevented its being a mutuel coni 
If the real company in that cas 
regarded as consisting of the inw 
only, the income was earned 

oütsiders only and Szyles' case (1) c 


(4) (1897) 2 Q. Ls see 77 L.T. 122; 6t 
B. 813; 61 J. P. 675. 
NC (897) 76 L. T. 650; 66 L. J. Q. B. 4! 


WO) (1889) 22 Q. B. D. 444; 37 W. R. 34$; 
P. 276; 58 L. J. Q. B. 224. 


* wol 96) 
P, C, PÁL J. K. A, L. R. FIRM, 


^ ENDEAN" GASES. 
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- apply. This fiust have been the view of `: Undersection 740fthe Contract Act, a clause 


LI 


t at s 4 R 3 T i s 
“the:Divisional Court; the" borrowers being 


“fegarded’ as outsiders’ It is clear that 
their payménts of 25, 


6d. per share. or 


“6d. per fifth part of a share.. per week. 


£t 


* 
` 


roo (contributed by :the investors and 


(the final participation of -the "borrowers 


Li 
r 
ba 


“to them and ‘as a 
“Interest ` 


* 


Ld 


was considered asa bait 
teduction of the 
_ they .pay and not to 
alter. their. position as ~ outsiders. ` The. 
cases in Glasgow Corporation Water Com- 
missioner v. Miller (7) and Mullingar Rural 


in the profits) 


“Council v, Rowles(8) relate to the supply of 


w iter by the Glasgow Corporation and the 
District Council of Mallingar and cannot 


help us in.the' present case. In Carlisle ° 


and Silloth Golf Club v. Smith (9), Buckley, 
- J. says: “Aman cannot make profit 
ora loss out of himself, and that was 


the ground of the decision in New York i 


Life Insurance Company v. Styles (1),” 
I am, therefore, of opinion that . all 


earnings of the Fund from within are. 
It further provides. that the interest was 


governed by Styles’ case (I) and ere not 


. liable to be taxed. 
The Government must pay the costs of : 


this reference: to: the other side. Fee 
Rs. 250. : : : 
V. N, V. 
Z. K, Order accordingly. 
(7) (1886) 2 Tax Cas, 131. : 
(8) (1913) 6Tax Cas. 85: 2 Ir. R. 44. > 
7 (9) les “4 75; 82 i J. K. B. 837; 108 
04.795, II L. C, R. 710; 6 Tax Cas, 198; 57 S. T. 
$32; 29 T. L-R. 508. uuu 


c mp ika, 


RANGOON HIGH COURT. 


^^ FIRST Civi, APPEAL No. 69 OF 1922, 


i 
e 


fowas 
ma I 4127251, 


June 18, 1923. 
Present-— Sir Sydney Robinson, 
“Ki, Chef Justice, and Mr. Justice 
May Oùsg. 
P. C. PAL—DEFENDANT— 
APPELLANT 
p i VErSUS 
. .K. A.L. R. FIRM AND ANOTHER— 


2 . PLAINTIFFS—R ESPONDENTS, 
Contrat 


T 


€31tU21 ruiz of, Wuku pita ity. 


“rate of 


can bear no analogy to the sums of ° 


in a mortgage-bond providing for an enhanced 
1 interest from the date of default 
is not of necessity a penalty. It may ormaymnot 


“be a penalty, and whetherit is oris not a penalty 


is a question to be decided. on the circumstances 
of each case. [p. 836, col. 1] 

A mortgage-bond provided that, in case of 
defaült in the payment of interest, the mortgagee 
‘would be-entitled to recover the entire mortgage - 


“Money with interest or would be entitled to 


interest at a slightly enhanced rate; 

Held, that the enhanced rate of interest was a 

‘recompense to the mottgagee forhis forbearance tc 
sue for the whole amountin case of default and 
was not, therefore, a penalty. [p. 836, col. 2.] 
- First appeal against a decree of the 
District Court, Bassein, in Civil Regular 
No. .15 of 10921. 

Mr. Doctor, for the Appellant. 

` Mr. Das, for the Respondents. 


 JUDGMENT.—Tke plaintifis-respondents 


ent: one P. C. Pal a sum of Rs. 15,000 


on a mortgage of two  steam-latinches 
"Bruce and “Twilight.” Tbe mortgage- 
bond fixes the interest payable at the 
rate of Rs. I-12 per. cent. per mensem, 


to be paid in full at the end of each 
month; but that, if there was default 
in tbe payment of interest fcr any one 


.montb, the mortgagee should be. entitled 


to, claim «either interest at tbe rate of 
Rs. 2 per cent, per mensem, with effect 
from the date of default, or should be 


entitled to demand re-payment of the whole 


of the principal and interest payable on 
the date of default, 
Default was made in paying the interest 
after five months, and plaintiff claims 
the amount lent together with interest 
from the: date of default at Rs. 2 per 
cent, per mensem, The second defendant 


„was added as be also claims to be a 
‘mortgagee of the two Jauncnes for money 


lent, It appears that he lent P, C, Pal 
money to buy these launches, 
advanced nim: sums of money. for’ thei 
repair. The “Twilight” met with 
accident in the Ranzoon River a 


"sunk, "The second defendant cl di 
he bad raised edam 


it spending Rs. 9,150 th 


“the first defendant put ^ 


of tbe two laur 
claimed that the v 


Act. (IX of-18 2),:$. AMI : e 
(LA of:872),:s.. 74—-Mortgage — over the plaintiff, firs 


and also ~” 


P 
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the ERAN in “possession, and, e 
by reason of his having spent money 
for tne preservation of the security. 

The plea as to priority has been aban- 
doned, as it is'admitted that the second: 
defendant was'aware of the mortgage of 
the plaintiff at the’ time he obtained : 
‘bis mortgage. It was also urged in the 
appeat that tke decree was defective, and 
tbat it did not adjudicate and give the 
second Cefencant a decree for theamount 


due to him, That was also abandoned, 


and rightly so, for in bis written state- 
ment the “second čefendant not only 


‘did not ask for thisrelief, but specifically . 


reserved his right to sue the first defend- 
ant later, ' 
As regards- ‘thes PES to priority by 


| Teason, of the preservation of the security, . 
it i$ clear from ‘the evidence, . and: indeed A xs 
9,150 : - 


it is hardly denied; that the. R$. 
were not'spent by the second defendant, 


"put were lent to the first’ ‘defendant from | 


^ creased rate. 


that plai ntif took any asiat P 
öf tne defendant in respect of. this ix. 
Defendant was to pay 4 
very small increase in the rate of interest 
in, return for the plaintiff's not exercising 
forthwith his right to recover at once 
the whole amount due. It is; in fact, a 
recompense to plaintiff. forbeating to 
exercise the alternative power that was 
given to him fr sely .by . the -document 
itself. ‘This: being so, the decree of ‘the 
Court below was undoubtedly correct and 
must . be ‘confirmed; and the appeal 
will he dismissed . with costs throughout. 
Costs in this Court will be. paid by pu 
appellant. 

z. K. x 
ise Appeal dimise 


- 


ilimeto time for the purpose of raising the ` 


Jaunch. The advances were merely made 
as subsequent loans, and- can clearly EINE 
hi no priority, i 

The sole point remhiüing ` “for: decision 
.in this appeal is whether the plaint- 
if's claim to interest at the . fate of 
Qs. 2 2 per cent. must be JEBHQwed asa 
penalty - 4 

It is clear that the Stovision that 
plaintif should be entitled to récover the 
 whule 


“no penalty, seeing- that plaintiff would 

- recoyer and defendant would be liable to 
` pay.no Mors than he was then liable to 
“pay. under the terms of the agreement. 
“By the amendment of section 74 of. the 
s Contract Act,-a clause, such.as this, pro- 
--yiding for enhanced rate of interest froth 
"the, ‘date of. default is Cleatly not. cf 
necessity a penaity, It may or. may nit 
" be.a penalty, and whether.it is or. is not 

ca question - to be decided. on the circum- 
‘stances of each case. 

In tbe present instance the , increaséd 
| rate is only four. annas: per. cent, per 
. mensem more and, having regard to the 
“nature. :of the security and to the clear 
.imtention of the parties as appearing from 
“the. “document itself, .we cannot: hold that 
` şt- isa. penalty, ` There’ is. no stiggestion ` 


'amotnt' as sodn-as- default was, 
committed in tbe payment of interest.is ` 


MADRAS HIGH COURT.. 
APPEAL aGAINST ORDER No, 443€ OF! 
1921, l 
. . ‘October 3 1923. 
Present:— Sir Walter Salis Schwate, Kr, 
Chief Justice, and Mr. Justice Waller. 
R. C. KRISHNASWAMY NAIDU AND 
OTHERS—~PLAINTIFFS—-APPELLANTS |. 
Versus `` E 
R. CHENGALROVA NAIDU AND 
OTHERS—DEFENDENTS-- RESPONDENTS, 
FF Civil Procedure Code (Act V of 1908), s. r 51, 


: O. XL I, rr. 17, 19— Limitation Act (I X of 1908), 


S. 5, Sch. I, Art. 168— Appeal dismissed in default 
— A pplication for re-admission — Limiiation—E x- 
tension of time— 41 merpreiation. of Statutes —C odes, 
whether exhaustive. 

Where, an appeal is disinissed for default of 
appearance of the Vakil and the ‘party, the ‘only 
remedy of the partyis to -apply under O. XII, 
r. 19 of the Civil Procedure Code for re -admission 
of the appeal withinthe period of 30 days provided 
by Art. 168 0f the Limitation’ Act and a Court 
cannot set aside the order of dismissal under 
section 151; -Civil Procedure Code, even if the 
appellant did not, become aware ot the order 
of dismissal till. after the expiry of 
30 days.. [p. 838, c2. - 

Section 5 of the'Timitation Act does not apply 
to applications under-rules x7and 19 of O. XLI 
~ of: the-Civil KA Code. [p. 838, col. 2:] 


“Wal. 76] 
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R, C, ERISHNASWAMY NAIDU V; R. CHENGALRO YA NAIDU, 


` Where -a Code declares the law on any matter 
specifically. dealt with by-it, the law must be as- 
gettained ,by an interpretation of the language 
used by the Legislature, for the essence. of a 
Code is to be exhaustive on such matters. - : 
. Gadi Neelaveni v. Marappareddi Gari Narayana 
Reddi, 53 Ind. Cas. 847; 43 M. 94; 37 M. "s 
599; 26 M. L.. T. 377; 10 L. W. 606; (1920), M- W. 
N. 19 (F. B.; followed. ' de 
- Dei Bakhsh Singh v. Habib Shah, 19 Ind Cas? 
526; 35 À..331; 17 C. W. N. 829; rr A. L. J. 625; 
I8 €. Lh. J. 9; x5 Bom..L. R. 640; 14 M. L. T. 33; 
(1913) M..W. N. 566; 25 M. L. J. 148; 160. C. 194; 
40.I. A. 151 (P. C.), distinguished. — - ; 
, Sommbai Baburao v. Shivajirao — Krishnarao, 
6o Ind: Cas.919; 45 B. 648;23 Bom. L.R. 110, not 
followed. ps rue T ; 
+ Appealagainst an order of -the “Court 
of the Subordinate Judge of. Chittor, dated 
the 23rd‘ September 1921, in Civil Mis: 
cellanious Pitition No. 52 of 1921 in 
Appeal Suit No. 48 of 1921. : g 
Mr. M. S. Vydtanadha  lyer, for the 
Appellant, = .. ^» ^" na. 4 qm 
^ Mr. O. P.- Srinivasa, for the “Respond: 
ents. yee us C Weil 4 
JUDGMENT.—This. is an appeal from an. 
order of the Subordinate Judge of Chit- 
toot, dated 23rd' Septembér x19021, tefus-. 
ing to set asidé an order dismising an 
appeal dated 4th, March 192g, . ^ . ^. 
The facts are, that the petitioner, being 
the appellant in the appeal before that 
Court, instructed a Vakil to. appear and 
conduct his appeai. We will assüme on 
the evidence before the Court that this 
Vakil did not appear on the 4th March 
I92I to conduct the appeal in pursuance 
Of his instructions by reason of the Vakil 
having taken up the attitude of non-co- 
operation with the Courts and we will 
also assume that the appellant did not 
come to know of theorder of ‘the Court 
dismissing bis appeal until .sometime 
after it was dismissed and that he took 
“ immediate. steps of ‘making the- discovery 
to bring the. matter. before .tte Court, 
Assumin2. these ‘facts-to be. correct, the 
appellant has suffered grave injustice, for 
his appeal, -for-no fault of his.own, has 
never been "heard. although: it may be 
that he.has' a remedy against his Vakil ` 
for negligence. Under O. XLI, r, 17 of the. 
Civil .Procedure Code,’ “if on the day 
fixed tbe' appellant does not appear when 
the appeal is called on for. heating; tlie 
Court may make an. order thatthe appeal. 
be. disna&issed; - and under rule.19 where; 


the appeal is so dismissed, '' the "appel- 
lant may apply to the Appellate Court 
for thé readmission of the appeal; and 
where it is proved that he was prevent- 
ed by 4 sufficient cause from appearing 
‘when ‘the appeal was called on ‘for hear- 
‘ing, the. Court shall re-admit the appeal 
on such terms as to costs or otherwise 


“as it thinks fit,". These Tules provide a 


remedy in a case like the present for 
having the appeal re-admitted.: But under 
Art, 168 of the Limitation Act, IX of 
1908, an application for the re-admission 
for an appea- dismissed for want of prosecu- 
tion must be brought. within 30 days 
from the date of dismissal. It, therefore, 
follows that if the Court is confined to 
acting under O. XLI, r. 19, this application 
is “ Statute barred." 
` Itis, however, ccntended that the Courthas 
aninherent power under section 181, Civil 
Procedure Code, or otherwise; to reinstate 
an appeal under such circumstances. There 
ate twoauthoritiesquoted in support of that 
proposition, Debi Bakhsh Singh v . Habib Shah 
(1) and  Sonwbai Baburao v. Shivajirao 
Krishnarao (2). In the forniet, the Privy 
Council acted under section 151, Civil Proce- 
dure (Code, ina case wherea suit was dismiss- 
ed for non-appearance, the plaintiff being 
dead and: the Court being vnawaie of 
that fact and their Lordships say:''The 
principle of forfeiture of rigbts in conse- 
quence of a 'defaultin procedureb y a party. 
to a causeis a principle of punishment in 
respect of such default; but the punish- 
ment of the dead or the ranking of death 
under the category‘ of default does not 
Seem to be very statea e.” Their Lord- 
ships in effect held that the Court had 
made- a mistake in thinking that the 
plaintiff was alive. that the plaint’€ or 
appellant could not be sa‘d to Lave not 
appeared or to have -dafaulted "n appear- 
ing when ke was no longer alive, that, 
therefore, that was a case to which tke 
rules d'd not:apply and that the Courts, 
to do justice, could fall. back on ils 
inherent powers. RE 
. (x) 19 Ind. Cas. 526; 35 A. 331; 17 C. W. 
II A. L. J. 625: 18 C. L. J. 9; 15 Bom. L. 40; 
I4 M. L. T. 33; (1913) M. W. N. 56625 M. L. J. 
148; 160. C. 194; 40 I. A. 151 (P- C). > 

\ (2)-60 Ind. Gas. 919; 45 B. 648; 23 Bom. ‘L. R; 
X10. et 


N. 829; 
R. 640; 
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InSonubai Baburao v. Shivajirao Krishta- 
yao (2) ihe facts were that a Pleader em- 
ployed to conduct an appeal died and his 
death was communicated to tLe guardian ad 
Hiem ofa minor and Such guardian at the 
time being insane took no steps anc the 
appeal was dismissed for want of appearance, 
The Court held that it had an inherent 
power under section 3151; Civil Procedi re 
Code, to reinstate the appeal thinking 
that the death of the Pleader, unknown 
in fact to the appeliant, was equivalent 
to the death of the plaintiff himself. Ii 
this case is rightly decided, we think 
that the assumed facts before us are as 
strong, for the-non-appearance of the 
Vakil due to his political attitude could 
not reasonably be imputed to bis client. 
But the question as to when. this Court 
can act under section 151, or otherwise under 
its inherent powers, is a matter which has 
been fully considered in Gadi Neelaveni v. 
Marappavreddi Gari Narayana Reddi (3) and it 
can be stated thus :—Where a Code declares 
the law on any matter specifically dealt 
with, thelaw must be ascertained by an 
interpretation of the language used by 
the Legislature, for the essence of a Code 
is to be exhaustive on such matters. In 
that case, the Court held that Q. IX, rr. 8 
and 13 were exhaustive in respect of 
cases where a pleintif made default in 
appearance in a suit and I think that 
we are bound to say that O. XLI, rr. 17, and 
I9 ate equally exhaustive. The Privy: 
Council case referred to above can be 
distinguished. on the ground: that there 
had been, in fact, no. failure to appear 
because failure to appear cannot include 
the case of a man who'is dead; whereas 

in this.case there has been a failure to ap-' 
pean. by the Vakil and, if itis held that 
in such. a case as this, the Court can act 
under its inherent powers, it would involve 
a finding that in every case of dismissal 
of an appeal ora suit by reason of the 
non-appearance of the Vakil, 
has inherent powers which it must exer- 
cise almost x debtio justitiae in favour 
of setting aside the order dismissing the 
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suit or r appeal, In our judgment - Senu- 
bai Baburao v. Shivajirao Krishnarao (2) 
was wrongly decided. To' hold otherwise 
in this case would be merely an evasion 
of the definite words of Art. 168 of the 
Limitation Act, 

We regret that we have come to this 
conclusion because, in ocr view, it is not 
rght that a party's suit or appeal shculd 
be itrevccably dismisred by non-appear- 
ance'through no fault of, his own’ and 
again through.no fault of bis own, by 
hie not becoming aware of the dismis:al 
for the sbort period of 30 days. The- 
remedy for such injustice is not in: our 
hands. Section 5 of the Limitation Act 
might have been made appl'cable by an 
enactment oriule to epplicaticns under 
r. 17 or I9, and, in cur judgment, 
it is very desirable - tlat this :hculd 
be done. It wil, however, nut. help tke 
present appellant. We regret» that this 
appeal must be dismissed. In view of ite 
fact that. the respondent did mot bring 
the full fects before tke Orginal Court 
at an early stage and has b:ouglt befe Te 
us facts which we do not accept, we 
think tlat the right order as to cofts will 
be that there will be no costs here. or 
below, 

V. N. V. 
“S.D. & N. E. ; A 
Appeal dismissed, ` 
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RANGOON HIGH COURT. 
First CIVIL APPEAL NO.222 OF 1922. 
July 16, 1023. 
Preseni;—Mr. Justice Duck worth 
and Mr; Justice Po Hen. 
MA TOKE AND ANOTHER—APPELLANTSY 
VEYSUS f 
MA U LE—RESPONDENT, 

Budahist Law, Burmese—Successton— Parit- 
tion on.secand mavviage— Children of first marriage 
whether entitled to share $n lettetpwa of ‘second 
marriage. 

Where there has been a partition between a 


` father and his children on the occasion «f his. 


(3) 53 Ind. Cas. 847; 43 M. 94; 37 M. L. J. 599; 
dol M. L. T. 377; 10 Iu W. 606 we) M. wis Ag 
( . 
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second marriage, the children of the first marriage 
are not entitled to any furthershare, on t1 e father's 
death, in his and their ep aati 8 jJeiteibwa 
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MA TOKE 7. ME U LE, 
M ving Shwe Bon v. Maung Pu, 35 Ind. Cas. 
735 9 Bur. IL. T. 97, relied on. 
..First appeal against the decree of the 
District Court, Myaungmye, in Civil 
Regular No. 77 of 1921. 


Mr. Ankalesaria,ïor the Appellants, 
- Mr. Ba Tin, for the Respondent. 


. SUDGMENT.—The two main questions 
whick have to be decided in this appeal 
2Ie— 

Whether tie plaintifís-appellants receiv- 
ed their share by partition from U Pa, 
when je Married his second wile, 
the present  respondent-defendant, and 
- Whether, if so, the said plaintiffs-appel- 
lants are entitled under Burma Buddi. ist 
Law to any further share, on U Po’s 
decease, in his and their step-mother, Ma 
U Le's lettelpwa property. 

We hold that there was a partition, 
and that, since dhose of the plaintiffs, who 
were then minors, were Tepresented by 
Ma Toke, and the partition was certainly 
for the benefit of the Minors, if is 
binding upon them, more especially as, 
since their majority, which took place 
long ago, they have taken no action to 
repudiate the transaction. 

In regard to the second point, the Bench 
case of the Chief Court of Lower Burma, 
Maung Shwe Bog v. Maung Pu (x) is 
quite clear. There, as here, there was no 
issue of the second marriage. It was 
held that after a partition by a parent 
on second marriage, the children of the 
first marriage had no further claim on the 
property taken to the second marriage 
by that parent; anyhow, in regard to such 
property as was made the subject of that 
partition. Section 213 of 
Mingyi’s Digest, and section 26 of the 
Manu Wunnana, were tke authorities 
‘relied on, and they clearly bear out tle 
‘decision. The point now urged, however, 
‘is that the children of the first marriage 
are not debarred by the fact of the 
Partition, from sharing, after the decease 
sof U Po, in the Jetigibwa of his Marriage 
with the step-molher. Even if it is proved 
that there was any such lettetpwa prop- 
erty, we do not think that the plaintiffs 
would be entitled to any share therein. 


(1) 35 Ind, Cas. 731; 9 Bur. kr T, 97. 
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. The texts in section 21i cf the Digest. 
show that, if tbe surviving parent  re- 
marries without partitioning the property, 
the children oi the first marriage could, 
on his death, claim three-fourths of tke 
property brought by him to the second 
marriage. In the case described in section 
26 of the Manu Wwnnana,in consider«tion 
of getting one-half immediately, the child- 
ren of the first marriege abendon their 
contingent claim to gel three-fourths on 
the de.th of their parent. In fact, a 
compromise is made. We co not think 
that it can be urged that the children of 
the first marriage stould have any further 
share in any letetfwa of the second 
marriage according to tle texts in 
section 214 of the Digest. There are two 
texts there, vis., from the Vinicchaya and 
the Pakasani, which show, respectively, that 
if the property acquired during tke second 
marriage mingles with the ate? property, 
then the step-parent is heir to the ex 
clusion of the atel children, and that if, 
during the second marriage, the property 
mingles without distinction as to payin 
or letieipwa, tke result is the same. In 
fact, whether the payin taken to the second 
morrage forms a nucleus for leifeipwa or 
not, the atze children will be excluded 
by the step-parent. The real reasons for 
allowing partition on re-marrizge lie in 
tkeapprehension tkat the step-parent will 
not have due regard to tke step-children's 
interests, and may deal with tle property 
to fhelatier's detriment. The step-parent, 
even without committing actual waste, 
may gradually convert payin into lettetbwa. 

Then, there is the analogy of the auvasa’s 
one-fourtr share. Once le Fas taken this 
one-fourth share, wietker on his father’s 
death or on his fetker’s re-merriage, Le 
can clagn no more after his suryiving 
parent dies. It is quite clear, we think, 
that in the half sbere which goes to 
children by the decea sed parent on partition, 
05 the second marriage cf the survivor, 
the first one-fourth slare must be regard- 
ed asthe skate of the aurasa, and tle 
Other one-fourth share as the skare of the 
kaunttiha or youngerchildren. Ifthe one- 
fourth share of tke ajwasa precludes any 
further sharing whatsoever, tren, it is 
only reasonable to hold that the other 
one-fourth share is similarly affected, The 
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case of Maung Hmu v. Po Thin (2) is an 
authority showing that the aurasa son. 
takes in stich cases no further share, As. 
regards the remaining one-fourth share for- 
the kanwlitha children and the, point. that, 
it will preclude any ‘further share, the 
analogy of the aurasa’s one-fourth share 
is so strong, that we think that it is some 
kind of guide in the present circumstances.. 
We would, therefore, decide the’ second 
question in the negative. The. result is 
that the appcal is dismissed with costs, the 
decree of the. District Court being con- 
firmed., . 

Z. X. < Appeal dismissed. 

(2) AL, B, Ris 50, "E. 
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MADRAS HIGH COURT. 
Civit APPEALS NOS..279, 280 AND 201: 
| OX 1920. 
September 27, 1923. 
Preseni:—Mr Justice Phillips dnd Mr. 
Justice Venkatasubba Rao. i 
KAMALAMMAL AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
N. CHOCKALINGA ASARI— 
PLAINTIFF—RESPONDENT. 
Madras Estates Land Act (I of 1908), s. r31— 


Revenue sale, when becomes n 
A revenue sale under the doas Estates Iand 


Act becomes final if no application is made under - 
section 131, orif itis made and rejected. 


Appeals Nos, 279 and 291 òf 1020 are : 
against a decree, dated the 28th of June. 
1920, of the Court of tre Subordinate 
Judgé, Dindigul, ia Orginal Suit No. 13 , 
of 1916. 

Appeal No. 280 of 1920 is against a 
‘decree dated the 28th June r920 of tlie . 
Court of the Subordinate Judge, Digdiiab 
in Original Suit No. 54 of 1918, 


. IN A. S. No.291 oF 1920. 
JUDGMENT.—Appellants’ Vakil bas no 
instructions: 


1 


papers in Appeal No, Gi of A to be in- 
cluded)... . . 


"A INDIAN CASES: ! 


The appeal is dismissed with ` 
costs of respondents Nos, 2 to 6. (Costs of | 


l ee 


Ix A.S, Nos. 279 AND 280 OF 1920. . 

Respondents’ Vakil reports no instruc- 
tions and withdraws from the case, wh: "ch, 
is therefore, heard ex parie. 

The quest’ on of limitaticn is fist ned 
and on that we think appar nt must 
Stcceed. 

The suit is to set aside e revenue sale 
and limitation is governed by Art. 12 (b) 
of Schedule 1 of the Limitation Act. 
This. allows one year from tke time when 
the sale is confirmed or would otherwise 
have become final and conclusive. "There 
15 no provision in- ‘the Estates Land. Act 
similar to ^;one in the Civil "Procedure 
Code O. XXI, r. $e, for confirmaticn 
of sale and for the sale thereupon `. be- 
coming absolute, and couséquently tre 
second clause of Art. 12 (b) of .tke 
Limitation Act must be applicd. 

Section 124 (2) of the Madras: Estates 
Land Act- ‘provides that on paymert of 
the .purchase-tioney and on the expir- 


, ation of 39 days *the Court skall. if no 


application has been made to set aside 
the sale u-rder section 131, or if ‘such appli- 
cation has ben made arid rejected, grant a 
certificate of sale to the purchaser, stating 
the property sold, the name of the pur- 
chaser, and the date of sale. From tL ist 
‘is clear that such a sale would becorre firal 
in the absence of any appliceticn. under 
"section 131, Estates Land Act, 30 days 
‘after the date of sale. - This suit was 
brought more than -oné ‘year. after such 
‘date in the present case and is, therefcre, 
"barred „by limitetion,' We aie supported 
“in this“ conclusion "by the . decision in 
Karuppa Thevan v. Vasudeva Sastri (1). 
This was under tke Madras  Act.Il of 
"1864 in which sectcn-38 provides trat 
the;Collector shall meake an order con- 
firming the sale, The-abserce of this 
` provision in tke Estates Land Act makes 
tLe present case so múch the stronger. 
We may also tefer--to Bhuban Mohun 
' Matra v.Grirish Narain Moonshi (2) wrete 
a similar view preva‘led. In Appeal 
No: 280 of 1020 there-is an allegation in 
` the plaint: s a petition was put in 


(n6 6 M. 148; 7 Ind. Jur. 13: 2 Ind. Dec. a) 
392 
(2) 19 Ind, Cas. 37 13 C. Je Js 339. 


of 
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by plaintiff to set aside the sale, but Ex. F> | 


shows that .this.application . was -really 

a: Suit. tinder section.r12 and not an’ 

application usager section 131.‘‘The appeals 

are accordingly allowed and - plaintifi’s 

suit dismissed: mue costs throughout. 
VNOV 00€ 
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.* RANGOON: HIGH COURT. 
| FIRST CIVIL APPEAL NO. 225 .OF- 2927. 
MEN july 9, 1923. > 
Perea —Mr. Justice. Duck worth. end: | 
|o: ..Mr. Justicé Po Han, 
| “MAU NG PYA AND ANOTHER -—- 
Lx PLAINTIFFS —APPELLANTS _ 
, Uer SUS ` E: 
MA HLA KYU AND OTHERS—DEFENDANTS. 
— RESPONDENTS, : 
- Civil Procedure Code (.Act .V of 1908), O. x X I 
ry. 58, 63— Limitation Act (I X of 1908), Seh. I, 
Art. t1—~Execution. of decree——Claim proceedings 


—Ovder ‘made without’ investigation, effect _of— 
Titte- suii— Limitation. - 


- An order dismissing an objection to an attach- 
ment without any investigation i is an order against 
the objector.within the meaning of r..63 of 0. XXI 
of the Civil ‘Procedure Code, and unless a sujt is 
bxoughtiwithin one-year of the order to setitas side, 
it becomes final. [p.842, col. x; p.843, Col. 2] ` 

Case-law. discussed. i 

First appeal against the judgment ard 
decree of the District Court, Myeungmya, 
in Civil Regular < No. 38 of 102 1. 
> “Mr. Ba Tin, for the Appellants. ; 

Mr. Kyaw Hioon, for Respondent No, I. 

Mr..Maung Kun, for Respondent No, 3. 

- JUDGMENT.—TEe decision of this 

“appeal involves .questions of limitation 
arising under O, XXI,r..65, of the Code 
of Civil : Procedure, and Art. rx of the 
"Schedule I-to the Indian Limitation Act. 


The facts of. the case, shortly, are as . 


4oliows.— ; 

In Suit No. 49 of 1916, Ma Hia Kyu 
and another obtained a simple money- 
decree for Rs. 3,273 against one Ma Gyi. 
In Execution | d :No, 4 .of 1917, the 
.decree-Lolders attached. the. Jand in. ques- 
tion as being the. property of theirjudg- 
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ment-debfor. In Civil Miscellaneous Case 
No. 2r of 1918, the present appellant, 
Maung Pya On, applied for removal of 
attachment, alleging that the land be- 
longed: to him and not to his moter- 
in-law, Ma Gyi, and that it was really in 


` his póssession when it wasattached. The 


case was put down for hearing, and the. 
present appellants weregiven ample time 
to call their witnesses. and summonses 
were issued on several occasions for their 
attendance. But on the 3oth of Novem- 
ber r9r8, when Maung Pya On and his 
Advocate were present, it was found that 
hig witnesses; had not appeared, and 


. his Advocate proposed that bis’ appli- 


cation should be dismissed without costs, 
The Pleader for the respondents,’ Ma Hla 
Kyu and Maung Sin, accepted the "proposal 
and the application was, therefore, dismiss- 
ed without costs, ` Subsequently, the pro- 


. perty was bought in at auction bv the 
: present respondent; Ma Hla Kyu, and the 


second respondent’ who, in tutn,. sold. at to 
the third sa 

O. XXI, 63, of the Code of Civil 
Procedure, faye down that ‘where a claim 
or an Gbjection is preferred, - the party 
against whom ‘an order is made may 
institute a. suit to establish the right 
which he claims to. the property in dis- 
pute, but, subject to tre result or such 
suit, if any, the order skall be conclu- 
sive. ‘The period of limitation : for 
such a suit ‘is cne year from the date 
of the order, under Art, XI of the 

imitation Act. 

“In the present ‘instance, no sut was 
filed within the period of one year; but, 
on the 8th of July 1927, tre present suit 
was filed against the dectee-holders for a 
decree asking for the ejectment of tke 
defendants from tke property; for a de- 
claration of ownership thereof; and for 
delivery of possession. ‘This was two years 
and e'ght months after’ the order in ‘the 

removal of attachment case. 

At the hearing of the suit a kaa an 
objection was taken thatthe suit was 
time-barred under Art. xr ‘of the Limita- 
tion Act, It vas ‘cn this point - that 
the learned Judge of the Distriet - Corrt 
deeded the suit He held that an order 
passed against a party under TI, “58 
$0 62 of OQ. XXI of the Civil Procedure 
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Code, whether the Court has made an 
investigation or not, was conclusive under 
O. XXI, 1. 63, and that, therefcre, 
the time-bar of one year was applicable 
and the suit was barred by time. He, 
therefore, dismissed tbe suit with costs. 

Now, in effect, the order passed in the 
removal of attachment. case was a dis- 
missal fof want of prosecution, the appel- 
lant, Maung Pya On, baving appeared 
in person and by his Advocate and having 
implicitly intimated that he could not 
ptasecute his claim, | l 

The question which then arises in this 
appeal is, whether such an order which 
has been passed after no investigation 
of, the claim comes within the category 
of an order mede against the party in 
such a way as to render thai order con- 
elusive, and thereby prohibit the instity- 
tion of a suit to establish the same rights 
after the period of one year allowed by 
the Limitation Act has expired. 

In the case of Sarat Chandra Bisu v. 
Tarini Prasad Pal (1), under somewhat 
sinrlar c'renumstances, a Bench of the 
Calcutta High Court, consisting of Macler n, 
C. J., and Geidt, J., held that no enqtrry 
having been held within the meaning 
of the preceding section, the appl cant 
was not precluded from bringing a regular 
suit to establish his claim mcre than a 
year after the date of the order. It was 
held, further, that it was a condition pre- 
cedent to the passing of an order, so as 
to make it conclusive unless a suit is 
brought within a year that the Court 
shall hold an investigation of the claim. 
That decision was passed in January 
i907, and was, of course, © made 
under the previous Code of Civil Pro. 
cedvre. It is prncipally rpon that deci- 
sion* that the appeal to this Cotrt kas 
been made, and it is argued that tbat 
decision distinguished the case of Rahim 
Bux v. Abdul Kader (2), which was one 
of the cases upon which the learned 
Judge of the District Court relied. It is 
further argued that the case of Sarat 
Chandra Bisu v. Tarini Prasad Pal (x) 
has never been overruled. This conten- 
tion appearsto be correct; but tke point 


(x) 34 C. 491; 12 C. W. N. 487. 
(a) 33 €. 537- 
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to observe is that the present O. XXI, | 
r, 63, differs materially from section 283 
of the Code of 3188, in that in the. 


present Ccde all reference to the 
previous rules js omitted, and the 
Courts in India have now decided 


tlat tke order contemplated by  O. 
XXI, r. 63, refers to any order passed 
in a removal of attachment case, which 
is against a party, whether his claim 
has been investigated or not. In 
the Full Bench case of Venkataratnam 


v. Ranganayakamma Zamindarini Garu 
(3, it was held that an créer 
refusing to investigate a claim to 


attached property, on tke ground that 
there was delay ip filing if, is an order 
passed “against” the claimant witlin 
O. XXI, r. 63, Civ Procedure Ccde, 
and Art. II of the L'mitat’pn Act, aud 
that an order on a claim petition mere'y 
stating that, asit was filed late, it will 
be notified to the bidders, is in effect an 
order rejecting the c'aim to which the 
provisions of OQ. XXI, r. 65, will 
apply. Wallis, C. J., pointed out that 
"Rule 63 does not speak of any party 
but of the party against whom an order 
Las been made, and assumes that, where 
a claim or objection is preferred under 
1. 58 tbete must always be a party 
against whcm an order is mace within 
the meaning cf the rule," He edded 
that if no change had teen intended in 
ike Jaw, fr. 60, 61 and 62 would simply 
Lave teen Substituted in r. 62 «f 
tke present Code, for scctiors 28c, 281 
and-282 in the corresponding cecticn 283 
cf the former Code. Seshagiri Aiyar, J., 
concurTring, stated: “Tle language ci 
O. XXI, r. 63,  leavış little room 
for doubt tkat all crders which negative 
the tight ret up by tre claimant cr tke 
decree-holder are within the rule......” 
On the presentation ‘‘fof a petition pray- 
ing that tke attachment be raised), it 
the order is not that the property 


ke released from attack ment, it must be 


taken to be an crder against the claim 
ant," 


(3) 48 Ind. Cas. 270; 41 M. 985; 24 M. L. T. 
197; (1018) M. W. N. 599; 8 I. W. 293; 35 M. I. 
4.338508. B) |l] ; 
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ne This is very significant and. it is .im- 
possible not.to- concur, in bis remarks. It 
is quite clear that, though the case of 
Sarat Chandra Bisu v , Tarini Prasad Pal (1 
was not overiiled, it was implicitly heli 
not to be good law any longer owing to 
the chanse in the wording of the present 
Code. 

In the Bench case of the same High 

. Court, Narasimha Chetti v. Vijiapala 
Nainar (4), a Bench consisting of Old- 
feld and Tyabji, JJ., keld that “O. XXI, 
r. 63, of the Code of Civil Procedure, 1908, 
is much wider in its scope than tke 
corresponding section 283 of the Code of 
1882, and, unlike the Jatter seclion, covers 
cases in which there has-been nc investi- 
gation, Orders made under r. 63 of 

. XXI Eecome final if not set aside (by 
suit) within one year.” 

In the case cf Nogendra Lal Chowdhury 
v. Fani Bhusan Das (5), which was the 
other case relied on by the learned Judge 
of the District Court, Richardson and 
Beachcroft, JJ., following the case ot 
Narasimha Chetii v. Vijiapala Nawar (4) 
"held that the party against whom the order 
jis made, May, irrespective of whether any 
investigation tock place or not, bring a 
"suit to establish his” right, and that 
that suit must be brought within . the 
period of. one year allowed by Art, ^ xI 
-of the Limitation: Act. 'That case: was 
decided: in January 19x8. , 

In the case of Gulab v. Mutsaddi kal 
(6), Sir Henry Richards, C. J., and Sir 


CASES; : 
THIRUMURTE Y CHETTY Yi PONNAN CHETTY. 


843 


Code, for default is an order within the 
meaning of O. XXI, 1.63, of the Code, 
and, Subject to the result of a regvlar 
suit, is conclusive.'' 
` In the face of these authorities, it is 
impossible to hold that tbe decision of 
this suit by the learned Judge of the. 
District Court was erroneous. : 
Mr. Rustomji in his work on “ The 
Law'of Limitation" in the 1922 edition: 
expresses doubts as- to the correctness 
of the’ law as set out in these 
decisions, and. his remarks: at pages 254 
and 256 are worthy of attention, his opinion 
being that there has been no substantial 
change in the law by the introduction 
0f the Code of 1908,and that the previous 
decisions that, where there has been no 
investigation, the time-bar of one vear 
does sot apply, stil hold good. But, 
afterall, this is merely the opinion of the 
learned Commentator, and there can he 
no doubt that, in the. face of so many 
authorities, the Courts have no choice 
but to follow. the decisionsof tlie Indian 
High Courts. i 
“ The appeal will, therefore, be dismissed 
with costs, the decree of the District 
Court being confirmed. 
|: Z. K. Appeal dismissed, 


P. C. Banerji, L, decided that where an : 


-objection made to the attachment’ of 
property under 7, 58, O. XXI, of the Code 
. of Civil Procedure (1908), is disallowed for 
: default, the order disallowing tke objec- 
.tion isan order “against’’ the: objector 
within. the meaning of r. 63, . That case 
“was decided. in April 1919. 

.. In the case of Satindra Nath, Batterji-. v. 
` Siva Prasad Bhagat (7), Sir N. R. Chatter- 


_jea, J., and Pearson, J., similarly decided : 


that "an order rejecting a «claim, under 

0, XXI, r. 58, of the Civil Procedure 
= NN : ONE EM : 

. 4); 27 Ind. Cas. 944; 2: L. W. 206; — 

. (5) 441nd.C85.265; 45 C. 285; 23 C. W.N. 375. 
"^ (0) 5o Ind. Cas. 748; 41 AX.-623; 17 A. 1, J. 
674; 1- U. P. I; R. fA) qt. ^ -. ‘ť 

Bitz) 64 Ind. Cas. 713; 26 C. W.N: 126; (1922) 
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It is notasuitteenforce a contract 


“ MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO. 424 


E po y 3 OF I922. 


l August 21, 1923. 26 
Present — Mr. Justice Spencer and 
~ Mt. Justice Devadass. 
THIRUMURTHY CHETTY—Drrenpant 
V (^——cÁPPELLANT 
" ver SUS. a 
“PONNAN CHETTY alias KARUPPAN 
CHETTY-—PLAIiNTIFF NO.2— ` 
RESPONDENT. 
Provincial Small Cause Courts Act 
1887), Sch. II, Art. 24—Suit to recover 
payable under award— Jurisdiction. 
A suit to recover money payable under an 
award is cognisable by a Court of Small Causes; 


(IX of 
money 


t. 


- t 
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T Simson v. Mc Master, 13 M. 344; 4 Ind. Dec, 
(N..8.) 952; Mizaji Lal v. Partab- Kunwar, 58 Ind. 
Cas. 546; 42 A. 169; 18 A. L. T. 70; Sukar Hajam 
v. Ali Muhammad, 25 Ind. Cas. 826; Bhajahars. 
Saha Banihya v..Behary Lal Basak, 33 C. 881; 
4C. L. J’ 162, followed. | ` 2 

‘Kunjo. Behari Bardhan v. Gosto Bakari Bardhan, 
42 Ind. Cas. 590; 22 C. W. N.66; 27 C. L..J. 486, 
distinguished. — ; ae l 

- Appeal against an order of the Sub- 
ordinate Judge. Dindigul, dated the zoth 
August 1922, in Appeal Suit No. r of 
1922, preferred against a decree of the 
Court of .the District Munsif, Palni, in 
' Original Suit No. 285 of rgro. 


“Mr. T. L. Venkatarama Atyar, for. tke 
Appellant. ; l 

Mr: S. Muthiah Mudaliar, for the Res-. 
pondent. 


JUDGMENT.--'Thisis a suit to recover 
money payable under an award. It is 
cognizable by a’ Court of Small Causes 
(Vide Simson v. McMaster (x) end. Mizaji 
Lal v. Pariab, Kunwar (2). No second 
. appeal lies and, therefore, this Civil Mis- 
cellaneots appeat must be dismissed with 
costs, E S 


- The appellant's Pleader has quoted the . 


authority of Kunjo Behari Bardhan. v; 
Gosto Behari Bardhan (3). The suit there 
dealt.with involved tbe partition of im- 
moveable property and the award could 
not be enforced piecemeal by giving 
the plaintiff a decree for a sum cf 
money which  was.also due under the 
award. 

There is a remark in that judgment 
that a suit for enforcement of an award 
is in essence a suit for specific petformance. 
of a contract, But a suit for the recovery 
of money, as this is, can itr no sense be 
treated as a” suit to enforce'a contract., 
Moreover, the observation that a suit 
to enforce an award anda suit to enforce 
a contract ate practically the same is 
opposed to the view taken in earlier deci- 
sions ‘of the same: Court [Vide Sukar 
Hajamv. Ali Mohammad (4) and Bhajahari 
Saha Banikya v. ` Behary Lal Basak 
(5)]. | ON 


5 3(1) x3 M. 344; 4 Ind. Dec. (N. $.) 952. f 
z.(2).58.-Ind.'Cas. 546; 42 A: 169; 18 A. Is J. 70. 
(3) 42 Ind. Cas. 590; 22. C: W. N. 66; 27 C. L- J. 
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pL EUM a ee 
“We see’ nó ieason to interfere with the 
order of the lower Court in the” exercise 
of our tevisional'powets under sécticn 175 
of the Code of Civil Procedure. The result 
willbe dsabove'stated." © °° © 

YN Ys” Appeal dismissed. 
S.D. ` i - : Ere Ug. Se g 


‘LAHORE HIGH COURT. °°  — 
SECOND CIVIL APPEAL NO. 1731 OF-1922 , 
February 9, 1923. .° ^ ” 
` Preseni- Mr. Justice Martineau. `` 
SARDAR DIN AND OTHERS— PLAINTIFFS 
Å PPELLANTS NE. 
x | VErSUS E 
 Musammai BJK H BIBI AND OTHERS— — 
| DEFENDANTS—HESPONDENTS. ` 
' Custom —-Sale of materials of house by non- 
-proprictor—Punjab Pre-emplton Act (I of 1913), 
s. 15 (a)—Sale of building— Right of pre-emption 
—Superior right. `` Re te ot hal E 
The sale by a non-proprietor of.tHe materials 
of'his house is, ordinarily, allowed by custom. 
`. The heirs.of a-vendor of a standing house have, 
under section 15 (a) of the Punjab Pre-emption 
-Act, a right of pre-emption.superior to that of 
the owner of the site. |. M 
Ata AH Khanv. Kala, 50 "Ind. Cas; 1x; 106 
P. R. r919, followed, © >- | i MOM 
"Second appeal from the decree of the Dis- 
trict Judge, Jhelum, dated 13th February 
ngang e aE D 
‘Sayed Mohsin. Shah; forthe Appellants.” 
- Mr. Nanak Chand forthe Respondents.. 
‘ JUDGMENT.— ‘The plaintiffs and der. nd- 
ants Nos. 5.to-9 are tarkhans of à village 
in the Jhe um District. On the 4th kelru- 
ary 1920, Musammat sjah Bibi, defendant. 
-No.I, sold the materials cf 2 house in the 
"village for Rs. 300 to defender.ts Nes. 2.10 
4, who &reownersof thesile, The plain tiffs, 
“who. até her teversioners, sue fora declara- 
‘tion that the sale' shal] not affect their 
-reversionary rights, and,inthe- alter: ative, 
for pre-emption, à 80.53 
-: Phe smit has been dismissed, the -Ccurts 
below having concutfed in holding that the 
plaintiffs are. not competent to -contest 
the saleas they are not governed by agricul- 
tural custom, and that they ate not entitled 
to a decree. for pre-emption because the 
purchasers, being owners of -the-site of the 


Act. 

I accept the appeal and give the plaintifts 
& decree for possession of the materials cf 
the house in suit, conditionally on their 
paying Rs. 300 to the Vendees (defendants 
' Nos. 2 to 4) on or before the 3r6t Merck 
Next. If the money is paid in time the 
‘parties will pay their own costs througbout 
“as the appellants have.failed in their ciaim 
. fora declaration as to the in validity cf ike 
“sale, If it is not paid intime, the suit 
“will stand dismissed with ccsts throughout, 

WC A. 0 07 Suli dismissed, 

. i, (1) x Ind; Cas. 397; 10 P. R.1909; 13: P. Wek. 
i X909;24 P. Xe. Re 1909s > as 5 c0 0,7 
:. (2). so Ind, Ces.111; 106 P. R, 1919. : 


H 


spiracy to cheat creditors, was fraudulent and was 
opposed to public policy within the meaning of 
section 23 6f the Contract Act; [p. 85r col.2.] 
(2) that when the true facts came to the notice 
of the Court the doctrine of pari delicto should 
have been givei;effectto and relief by way ofexecu- 
tion, by aiding a party who had participated in 
the fraud, should have: been refused, [p. $51 
o thet tud doe t : 

(3) that thoug e Court had origi - 
cognised the assignment and ded er oe 
to issue, there was n» question of ves judicata in 
the case. fp.851,col.r.] 

Scott v. Brown, Doering, McNab & Co 
(1892) 2 Q. B. 724; 61 L. J. Q. B. 738; 4 R. 421 
67 L.T. 782; 41 W. R.116; 57 J.P. 213, relied upon. 

' Itis open to a judgment-debtor to plead satis- 
faction of the decree even though an adjustment 
of.the decree is not. certified under O: XXI. + 2 
Civil Procedure Code. [p.851,coli2]. ^^ ^ 


- 
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murtat, 32 Iud. Cas. 952; 40 M. 296; 3 L. W. 186; 
19 M. L. T. 124; (1916) x M. W.N. 133 aud Sada- 
gopa Aiyengar v. Sellammal, 72 Iud. Cas. 86:; 
16 L. W. 758; 43 M. L. J. 761; 31 M. L. T. 463; 
1922) A. I. R. (M.) 5ro, followed. 
Appealagainst the order of the Court 
of the Subordinate Judge, Kistna, at 
Ellore, in E. P. No. 66 of 1918 and C. M. 
P. No. 1322 of 1918 in O. S. No. 36 of 1909. 
i Mr. P. Venkatra mana Rao, for the Appel- 
. lant. 
. Mr. V. Suryanarayana, for 
pondent, 


JUDGMENT. 
Venkatasubba Rao, J.—This is an appeal 
against an order of the Subordinate 


Judge allowing, at theinstance of one 


K. Bapayya, execution of the decree in 
Or g.nal Suit No, 36 of 1909. The appel- 


lant before us is the fourth judgment- 


debtor Sreerama Rao. The decree was ob- 
tained by the plaintiff, Bangaru Subba Rao, 
“in Augustrgog. The first defendant is the 
father-in-law of the fourth defendant, 
Sreerama Rao, the appellant, and the second 
and third defendants are the sons of first 
de‘endant. The first defendant became 
indebted tothe decree-holder and Sreerama 
Rao was a surety for payment of the debt, 
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lant, Exhibit V (a) isa similar telegram 
dated 11th May 1916. Exhilits V (9), 
V(c) and V(é) ere respectively dated roth 
May, zoth.May and gth October oi 1916. 
Exkibit VI isa letter dated 15th May 1916, 
written by Bangeru Sobandr, partner of 
the decree-holder, to the appellent. Ex- 
hibit IX is a letter dated 28th June 1916, 
from Sreerama Rao to the decree-holder. 
These Exh bits show very cieaily that the 


appellant was anxious to enter into some 


settlement with the decree holder. On 
the 23rd June 1917, the decree wes trans- 
fe:red bya deed of that dete by the decrée- 
holder in favour of Bapayya, who filed 
an execution application, the order passed 
on which is the subject of the present ap- 
peal. The appellant contends that he bor- 
rowed Rs. 3,000 from hs brothet-:n-law, 
the aforesaid Bheadrayye, and pe.d: the 
amount “to the decree-holder, Bangeiu 
Subba Rao, inftll satisfact:on of the décree; 
but for certain reasons, whch I snell 
presently notice, got the decree transferred 
in favour of Bepayya who, I may mention, 
is the father-in-law of Bhadrayya. ‘The 
appellant’s case is that the decree was ec- 
tually dischargea, that the transfer infavott 
of Bepayye was nominal and taken for 
his own benefit and that, in the circum- 


"Subsequent to the passing of the decree, . 
. the first defendant was adjudicated en 
insolvent, andthe fourth defendant became 
in consequence mainly responsible for the 
payment of the  decree-amount. There 
' were other decrees passed against Sree- 
rama Raoin similar circumstances: that is 
‘to say, in respect of debts borrowed by his 
-father-in-law for the payment of whch he 
. made himself liable as surety. In rgrir, 
: with a desire to enter into some arrange- 
ments with the various decree-holders, ba 
borrowed moneys from one Badrayya whose 
'sster he had married. Heappears to have 
paid, some of the cred'tor's amounts which 
represented 4-annas in the rupee. But 
“for some reason, Sreerama Rao's attempts 
^to get the decrees treated as discharged 
were unsuccessful; and since then, there 
| were other negotiations, and in I916 there, 
‘was correspondence between the decree- 
“holder Subba Rao and Sreerama Rao in 


stances, executionshould not issue in favour 
of Bepayye. The reason assigned for ths 
benami transaction is this. The eppellant 
was latgely indebted, and his creditors 
were ILkely to enforce payment. . Le 
had property, but the debts he incurred 
to oblige his father-in-law were very large. 
Hetriedin r911 to enter intoa composition 
‘with his creditors by inducing them to take 
4-annes in the rupee. Eis attempts 
failed. Now he was able to induce this 
decree-holder Bangaru Subbe Rao, to-re- 
ceive Rs. 3,000 in full satisfaction of the 
decree under which about Rs. 15,000 was 
due, But to prevail upon other creditors 
to give up lerge sums, it was necessary 
_that they should continue to be under 
the impression that the decree in favour 
of Subba Rao was in full force. Should 
the other creditots become awere of the 
real facts, the chances of settlement were 
less. The appellant entered into Secret 


regard to the settlement of this decree. 
Exhibit V is a telegram dated 20th April 
1016 from the decree-holder to the appel. 


transactions with a few other decree-holilers, 
got them toaccept small sums, and, agin 
the present case got’ the decrees assigned 
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„in favour of tliis very Bapayya, It was 
‘desirable that the rest of the creditors 
. should remain under the impression that 
“all the decrees were still alive, because 
they would thén, fe&r/ügthat the property 
of the appellant would not be sufficient 
“to dscharge all the debts in full, be 
‘williúg to enter into favourable settlement 
with Sreerama Rao. The appellant's 
.éase is that with this object he made 
.itappear that. the decree, though dis- 
.Gharged, was yet alive and got an assign- 
. ment of the decree in favour of a near 
relation. in whom he had confidence. It 


is admitted that about this period three 


vrother déereés were also transferred to 
.Bapayya. Steerama Rao urges that all 
“the assignments. were benami and made 
. with the same object. The question to be 
: determined is, has the appellant made out 


by which tne aecree might be transferred 
tohim, or settle the matter in some other 
way. Then I. interfered and effected the 
above-mentioned settlement. In order to 
avo.d any trouble that might beg:ven by 
first defendant to fourth defendant, th's 
transfer deed came into ex'stence." l 

“From what transpired at that time, I 
understood that this transfer was inténded 
for the benefit of the foutth’ judgment- 
debtor, I can say that it was a benami 
transaction.’ 

It mustalso be mentioned that, according 
tothe appellant, it was a part of the scheme 
toget the transfer infavour of Bapayya 
recognised by the Court. The object of 
the transfer could not be carrieu out, unless 
third parties werereally induced tobelieve 
not only that the decree was alive but also 
‘that the assignee-decree-Holder was pre- 


hs case? 
o .Mr. Madhava Rao a Pleader of 25 years’: 
: . standing and having considerable practice, 

. was examined on behalf of theappellant. 

. He completely supports “his case, and, 
in my opinion, his evidence is direct and 
unequivocal and, if believed, bears out the 

‘case of theappellant in its entirety. I 

_ shall extract a few passages from his long 
deposition : 

‘The fourth judgment- debtor was coming 

. to me, even subsequently, to effect a settle 
‘.ment with the decree-holder. I tried. to 
. effect. a settlement between them, ‘The. 

result of my attempt was the execution 
of a transfer deed, by which this decree 
' was conveyed to the present petitioner, K. 

. Bapayya, by the decree-holder.”’ 

. "This petitioner was coming to mebefore 
ths decree was transferred to hm, he 
was coming tome along with the fourth 

. judgment-debtor.” 

. “The payment wes made at my house, 
. on behalf of the fourth judgment-debtor. 
, Lsayso, because it was the fourthjudgment- 

debtor that was trying to get the decree 

- transferred to somebody on his behc lf, 
-First defendant was attempiing to get his 

' , decree transferred :n the name of somebody, 
for his own benefit, in order to harags the 

. fourth. judgment-debtor, who was then on 

' iniical terms with him, The fourth jtdg-: 
* ment-debtor was telling ie that any such 
5 transfert would lead to bis rúin and thátI 
2 yeast interfére atid effect some settlement, 


pared to execute it, The appellant seys 
that it was, therefore, agreed between him 
and Bapayya, that anapplication should 
bemade tothe Court forbringing the trans- 
feree, Bapayya, on the record and that an 
order should be procured tothat-etiect, but 
.that no further execution should to ke place. 
On this point alse Mr. Madhava Rao 
gives very clear evidence, for he says: 
“This petitioner and the fourth respon- 
dent asked me toput in the execution 
application and get the transfer of the 
decree recognised and not to execute the 
decree any further.” 


I said that the decree was transferred 
on the 23rd June 1917. Then followed 
the annualvacation. After there-opening 
of the Courts, onthegth September 1917, 
an application to recognise the transfer 
was made to the Court. Notice went to 
Sreerama Rao. It is in evidence that he 
“did not appear in Court, On the 30th 
- October 1917, the order was made tecog- 
nising the transfer and directing deposit 
of sale papers, On the r4th November 
1917, the application came on by adjourn- 
ment, ‘The sale papers were not de- 
posited and the execution petition was 
dismissed. l 
The conduct of Bapayya lends support 
tothe version of theappellant. He himself 
did not attend, Court in connection with 
the application to recognise the transfer. 
Sreerama Rao seems to havebeen in charge 
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The parties fell out subsequent to the date 
last mentioned, namely 14th November 

1917, and the present éxecution application ` 

was filed on the 26th April, 1918. Bapay- 

ya Tequested Mr. Madheve Rao to appear 
for him and conduct the execution. Mr. 
. Madhava ‘Rao declined. The reason given 
by Mr. Madhava Reao:is very suggest- 
‘ive, He says: 

"T refused to take any further steps..in 
the éxecution proceedings, because it would ` 
virtually: come,tothe execution of thedecr ee 
bythe fourth defendent cgeinst himself,'' 

"Bapayya.came to me ‘to teke further: 
steps in-the matter, such es attachments, - 
-ete., T.e., to put ina fresh execution applice- 

tion. I did not file any such application, be- 
cause it would. be contrary to what tock 
place previously. Although I:was prevailed | 
upon -by the. petitioner, . "A refused | 
.to put..in..e fresh E.. P. for the 
‘aforesaid reasons. I remember I. esked: 
' my clerk to refund to the petitioner some 
money that he took. from the petitioner. 
-for the purpose of putting a fresh E. Pp 
- I have no doubt that Mr. Madhava Rao 
was speaking the truth, when he meade’ 
the statements which I heve extracted 
above. He wassubjected to a‘ lengthy cross- 
examination. ButI do not.think that any- 
“thing was elicited to throw doubt upon his‘ 
credibility, xe deposed that he hardly ever 
attested deeds, that the present instance 
^ was an exception and even efter the present 
execution application was filed, his help 
was sought for by bothsides, that he tried 
to effect a settlement, that he failed and 
-that he was, ‘therefore, obl gedto gointothe 
witness-box and speak to the facts which. 
he knew. The gave evidence on behalf 
of Sreerama Rao in the other connected 
application, where the contest between 
Bapayya and the appellant was of e similer 
character As a matter of faet, another 
transfer in favour of Bepayya was thesub- 
ject matter of that enqu ry. Similar con-: 
tentions were putforwardand similar issues 
| were raised, The Subordinate Judge. who’ 


tried the caseand saw the witnesses; includ- ’- 


ing- Mr.: Madhava Rao, believed: him. end 
"gave effect to Sree rania-Rao's contention ` 
; on: appeal, . the ” "High: Court" remdtided. 


mower m ae iE 


heard the petition on the previous occasion, 
onareview of the evidence, cameto a difer- 
ent conclusion and allowed the execution 
application, Then he took evidence in 
the present petition and also came to the 
conclusion that execution should be allowed. 
I have referred to the connected petition 
only for thisreason, The previous Subordi- 


nate Judge acted on Mr. Madhava Rao’s 
- evidence, and it might be expected thet the 


‘present Subordinate Judge, who fonnd-that 


Bapayya’s case was true, in the présent: 
proceeding also would give some-reasons 


forrefusing to act upon Mr. Madhave Rao's 
evidence. Even otherwise, he should heve 
referred to this evidence. and stated h s opi- 

nion uponit. On the contrary, the. Sub- 
ordinate Judge ignores allthe material parts 
of Mr. Madhava Rao’s evidenceand contents 


himself with saying thet the witness did ` 


not have direct knowledge, in tegard to cer- 


tain very insignificant matters, es to who . 


paid the money and how it'was paid. The 
Subordinate Judge says that Mr. Medhava 
Raois not positive as to the amount. paid, 
by whom it was paid; to whom it was . paid 
and how much wes paid. "The. Subordi- 
nate Judge further se ys DELETE. to this 
witness: 

“He did not see "——— of the money: : 
nor can he have fully or attentively heard 
of the conversation and negotiation whith 
took place at the place where hrs. clerk 
transacts business, which is different from 
. theplace where he holds h's office. ‘Beyond 
mere ettestetion and taking part’ only’ jin 
the suggestions and opinions that were 
asked for, , DOW end then, he does ‘not 
speak.. 

This Seems tobescarcely a fair ere 
of the evidence. Ifthe Subordinate Judge 
hadsaidthat he did not believe Mr. ‘Ma dhêng, 
Rao, I .could understand h'm.. But 
he does nothing of the kind. -The recsons 
he gives for not acting upon his evidence 
.are fer from convincing. ‘The effect of 
this. w_tness’s s. evidence, . es set -out im the 
judgment, is mislea ding.’ 


Jt is unnecessary to dwell at any length 
on the évidence of Sreerame, Rao. On 
‘material’ points, he ig corroborated by, the 
P eader; as well 25 the Pleader’ S clerks 
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Ramachandra Rao and Venkete Seshayya. 
Í see no reason to distrust the evidence 
of Mr. Madhava Rao and his clerks, 

The case of the appellant is also more 
probable than thet of Bepayya. The 
. latter says that he did not obtain transfers 
of any other decrees, then those pessed 
. against Sresrama Rao. Why did he take 
an assignment of these decrees? Leknew 
or ought to have known that the decree- 
holder was parting with the decree, for 
about one-filth of its value, because he 
found it difficult to realise any amount. 
It was not his desire to harass Sreerama 
Rao, because, at the time of essigninent, 
they werefriends. Bapayya does not ex- 
plein why he was suddenly seized with the 
desire to obtain assignments of decrees 
against Sreerama Rao. At any rate, his 
explanationis very unsatisfactory; Exhibit V 
Series, VI and IX, show that the appellant 
was making earnest efforts to settle the claim 
of the decree-holder. This circumstance 
also probablises the appellantis case. 

(The appellant's witnesses have deposed 
that he was present at the time when the 
assignment was made, and it ;s also clear 
that hetookanactive partinthe proceed- 
ings to get the transfer recognised by the 
Court. Itwas not likely thatif,asa matter 
of fact, the object of tlie transfer was to 
substituteonecreditor for another, hewould 
himself have brought about the assign- 
mentand taken an active part in the matter 
of getting the assignment recognised. On 
the other hand, if, by a payment of 
Rs. 3,000, he was able toget the decree for 
five times that amount to be treated as 
discharged, he would not have missed the 
opportunity ;and on this footing, his exer- 
tions would be intelligible. . 

The conduct of Bappayya in dropping 
the exécution proceedings, immediately the 
transfer was recognised, is also consistent 
with the case of the appellant. : 


Another circumstance which isin favour 
of the appellant is, that the consideration 
for thealleged assignment was Rs. 3,000, 
butit was made toappear inthe deed that 
the consideration was only Rs. I,000. The 
appellant’s explanation is that a smaller 
amount was.mentioned, in order that the 
other creditors might more easily be induc-- 
ed to enter into settlements. Mr. Madhave 
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. Rao also gives evidence on the point to 


the same efect. There is hardly any ex- 
plantion forthcoming, on behalf of the tra ns- 
feree decree-holder, 

I, am therefore, of the opinion that, both 
on the evidence and on probabilities, the 
appellant has made out his cese. 

I would brieHy examine the evidence 
adduced on behalf of Bapeyye. Le makes 
contradictory statements in regard to the 
motive for this transfer. He first stated: 

“It ” (transfer) “was for my benefit and 
not for Sreerama Raos,” 

“Sol took the transfer thinking. that I 
willget a share in the distribution of the 
estate.” 

“I intended to sell the 
cover the money.” 

“I intended to collect the whole money. 
I will be profited by it.” 

. I may poiat out that et the hearing of 
the connected petition, he made a state- 
ment tothe same effect. The deposition 
has been fled and marked Exhibit XII. 


` This ceseis entirely inconsistent withan- 
other allegation made by him, namely, 
that he took the transfer with the object 
of helping his son-in-law Bhadrayya. la- 
deed, he contradicts himself hopelessly 
on this point, because he gives a third ver- 
sion thet the object of the transfer was 
both to help his son-in-law and to make 
a profit for himself. Hs first statement 
thet he took the assignment for his own 
benefit cannot be true, as he admits that 
lie did not even make enquiry as regards the 
financial condition of Sreeiama Rao-at the 
time he took the assignment. As régards 
the second statement, that he intend- 
ed to benefit his son-in-law, it cannot be 
.true, because both he and his sojfrin-aw 
admit that the letter had not known of the 
negotiations, till almost the actual mêment 
when the transfer was made. None of the 
witnesses examined on behalf of Bapayya 
is able to deny thet Sreerama Rao was pre- 
sent at the time the assignment yas made. 
The evidence of thepetitioner's3rdand 6th 
witnesses is extremely suspicionis and in- 
conclusive. They are not in a position to 
say, whether thetransfer wasfor the]bene- 
fit of Bapayya or Sreerama Rac), But they 
were able to deposein October: 1920, that 
more than three years previoiisly Bapayya 
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brought Rs.-r,000 and Rs. 2,000 and paid 
the amountintothe hands of Subba Rao. 
It is hardly Ikely that, even if this fact 
was true, they could have remembered 
it,asit was nota matter which at the time 
could be of any importance. 

The 5th w:tness for the petitioner has 
been shown to be utterly unreliable. He 
made the statement that he was not com-. 
missioned to interview Subba Rao, in con- 
nection with the negotiations in 1916. 
But when he was confronted with Ex 
hibit X, he explained that in December 
1917, Sreerama Rao took him to Cocanada 
for the purpose of asking Subba Rao to 
settle the decree. ‘This is obviously false, 
because the decree having been transferred 
in June 1917, there could have been no 
negot:ations whatever regarding it in De- 
cember  r9r7. 

The evidence on behalf of Bapayya 1s 
untrustworthy and discrepant. I am not 
prepared to act upon it, 

I shall briefly notice the grounds on 
wh ch the learned Subordinate Judge bases 
hisjudgment. . ] 

: He says that the stamp-paper for the 
assignment ‘having been purchased in the 
name: of Subba Rao, is a circumstance 
that supports Bapayya’s case. Subba 
Rao was the transferor and there is no 
reason why the stamp paper should not 
have been purchased in his name. It is 
common experience that in such cases the 
stamp paper is purchased, either in the 
name of thetransferor or of the transferee. 
{do not think any argument can be found- 
ed on this fact. 


The case of the appellant is.that he bor- 
rowed the sum of Rs. 3,000 from Bhe dray- 
ya. On. the other hand, Bapayya says 
that he had with him Rs. 2,0002 nd borrow- 
ed Bs. 1,000. from Bhadrayya, Bapayya 
relies upon the fact that Bhadrayyabor- 
rowed Rs. 1,0co.on the date of the transfer 
from his 4th witness. The fact that Bhad- 
rayy borrowed .Rs. 1,00 by itself proves 
nothing. His borrowing ks. 5,000 would 
be quite consistent- with the case of the 
appellant. If Bhedrayya did not have 
the entire Rs. 3,000 with him, he might 
have borrowed: Rs. 1,000.to makefup the 
amount for the purpose. of lending the 
same to Sreerama Rao, The Subordinate 
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ined 


Judge remarks thet Sreerama Raos version 
that he executed a promissory-note. in 
favour of Bhadrayya fo: Rs. 3,cr0 cannot 
beaccepted. Consideringthat the parties 
were nearly related to each other, andthat 
they were then friends, the case of Sree- 
rama Rao on this point is not improbable. 
Even if some suspicion attaches to the 
story of a promissory-note having been 
executed, I find no reason to dis 
believe the main fact that he Eorrowed 


the amount from  Bhadrayye. I may 
observe that neither Bhedreyya~ nor 
Bapayya has produced ‘h's account- 


books? It seems to me that they have 
been withheld del berately. 


It has been said that it wos very unl kely. 
that Bhadrayya, who on the previous oc- 
casions lent moneys to Sreerama Reo, 
onthe jont reponsibilty of the lettcr 
and his mother, would have on ths oc- 
casion lent him Rs. 3,000 on a prom'ssory- 
note executed by hm solely, Ths argt- 
ment loses much of its force, by resson of 
thefect that Bhadrayya edmitted in his 
evidence that in 1916 or 1917 he took 2 
note for Rs. 7,000 from Sreerama Reo 
alone. The last circumstance relied on 
by the Subordinate Judge is the fact that 
Mr. Madhava Rao’s evidence does not touch 
the point. I have already. shown that this 
view is far from correct, and I may also 
pont out that though the Subord nate 
Judge says that the evidence of Mr. Me dha va 
Raois only based ona series of inferences, 
it is extremely clear, that, on a reading of 
his whole evidence, he was speaking 
tofacts within his knowledge. :Itis unsafe 
to attach any importance to his answer 
in cross-examination where he refers 
to hs reasons for his impression. The 
actuel form of the answer. would depend 
uponthe manner in which the question was 
framed by the cross-examining Counsel. 
I have, thérefore, come to the conclusion 
that. Sreerama Rao paid Rs. 3,000 to the 
decree-holder and that the decree was dis- 
cherzed by payment, I hayealso cemeto 
the conclusion that the transfer of the decree 
in the name of Bapayya was taken with the 
object of imposing upon Sreerame Reo’s 
other.creditors and getting them io waive 
largeamounts, I hold, further, that it wes 
a part of theagreement between Bapayya 


cM saman kahan 


refuse aid to the party. who has part: Cio 


pated in. the fraud and asks for telet. ‘Lhe 
principle. is. well settled end I need only 


refer to Stott. v; Brown, Doering McNab 


& Co, (1j, Wwhere.the facts were very 
similar .to" the facts of the present case. 


ina company, in.order to induce persons, 


such company, to believe, contrary tothe 


fáct that there was à "bona fide market for 


the compa ity: S ‘shares, ‘and that: the shares 


were at a real premitum, „Lt was held that, urged . by the respondent. He argued 


no action could. he. maintained i in pat, 


(x) (1892) 2 Q. E3 724; 


6r z 3. Q. B. 
R. 421 97 i. T. 782; 


41 W. R.rr:6 57 J-V: 738, 


Qik, Ur Caius ovi 


: ‘acl under” O2 XXL 


ey 21,4 YALA RAY OY T 


_ers of shares in this company, contreiy 


“to thefact, to believe there was a market 
' foreits shares, 
. of greater ` value* than they reaily were. 
Putting 1t shortly, en agreement to cheat 
.the public by lea ding them to believe the 
An agtéeinent | was inadeto purchase sheres 


and that the shares were 


sheres - bad a. value, which the plaintifs 


and defendants . knew they had not, and 
who’ might thereafter. purchase shares in. 


thus inducing them to become purchasers: 
Is such 4 transaction illegal? I am of 


opinion that it is.’ 


Lastly,.I may notice another objection 


that.*the-adjustment was not certified: 
r.2, and that the judg-: 


ment-debtor could not, therefore, aval 


Á— Ah - m m'w y yd ue heated 


1022. | 
a Jagan Nath, for the Appir: 
Mr. Ram Chand Manchanda, for the 
Respondents. 
JUDGMENT.—The plaintif in the suit 


out of which this second appeal has arisen . 
was one of four brothers’ sons of Bhagwan . 


Das. - he sued for possession of r-8th 
share in a certain house used as a shop 


abe ol hn rf 


is accepted. ” The purport of the docu- 
ment was plainly to serve Uttam Chand 
as a title-deed; it was clearlya declaration 
of will creating a definite change of legal 
relation to the property, and the intention 
of the executants undoubtedly was to con- 
stitute the document and its counter crt, 
believed by the learned District Judge to 
have beenrecorded in the baki of Rup Chand 


.. Gur. Sahai, 
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and to have been deliberately withheld by 
him, the solerepository, and theappropriate 
evidence of the partition. The learned 
District Judge was wrong in regarding the 
document as a mere memorandum reciting 
a.past fact. Thecasecited by him, Gongod 
Gir v. Sham Gir (1), is in no senseapplicable, 
-The baht entries there were not signed by 
the parties to the partition, much less 
signed formally as in. the present instance. 
one of the other signatories 
of the entry,im giving evidence, stated that 
it had been madein-order that there should 
be no dispute, 
so fer.as the document shows consisted 
“only of the two houses, and thus the cir- 
cumstances were not such as necessitated a 
memorandum tor enable the parties and 
thepersons who had brought them together 
to keep in mind.all the numerous items 
„of à complicated. division: of an extensive 
property. 

The learned Counsel:for the defendants- 
respondents has made no serious effort to 
support the learned. District Judge's view 
‘of the character of the document but he 
-hasa gued that the plaintifi's suit must/fail 
on tlie District Judge’s findings of fact on 

the other evidence, and, in. my opinan, 
‘he is right, 

Section- 9r. of the Indan Evidence Act 
excludes any evidence other than the inad- 
m ss ble document of the terms of the d s- 
position of property made by the parties 
on the. occasion to whch the document 
relates; but oral evidence is admiss ble 
to prove the fact of the separation of the 

,son3-of Bhagwan D's from Uttam Chand 
[Vide Chhotlalal Aditramy. Bai Mahakore 
(2)]. “Such: oral. evidence has been .giyen 
by witnesses whom the lower Appellate 
Gourt- has*believed. It has also believed 
evidence that Uttam Chand hes been 
in:exclusive possession of-the house in ques- 
tion for at- least: six or seven years (this in 
fact isa dmitted by the plaintiff) and that 
Uttam Chand. re-built.the house at some 
expense, from which follows the perfectly 
legitimate inference thet he would. not 
have done so with Rup. Charid and Lal 


Rho 48:P, R: 1995} 33" P. Ty, Ri. 1905; 5t P. wW. 
s1905.. 

(2) 4% Ind. Cas. P a B. 66; 19: ‘Bom. L, R. 
332, 


Chand in the village unless 


The property pertitioned 


he believed 
himself and claimed to be the sole owner. 

Disregarding, then, the bahi entry and 
everything else in the evidence relating to 
the division of the property recorded there- 
in, weare left w:th thetacts (2) Uttam Chand 
has been in exclusive possession of the 
house for some years, (b) that a separation 
has taken placebetween himand h's brothers 
and (c) that he has asserted himself to be 
sole owner of the house before the present 
dispute came into Court, In these cir- 
cumstances, the onus is shifted on the 
plaintiff of proving that the house is joint 
property and he has not discharged it. 

For these reasons, the decision of the 
learned District Judge must be upheld 
and the’ appeal must be dsm/ssed, but I 
leave parties to bear their costs. 

N.H, Appeal dismissed, 





MADRAS HIGH COURT; - 
Crvm, Reviston PETITION No, 88 
OF 1922, 

Febuary 5, 1923. 

. Present. -—Mr, Justice Odgers. 
ARUMALLA CHINA SUBBA 
REDDI AND ANCTHER— PETITIO? ES 

: UeTSUS 
VASIREDDI JAVARAMAYVYA AND 
OTHERS — RESPONDENTS. 

Civil Procedure Code (Act V of 1co8), ss. 64, 
115, O. XXI, v. 89—Execution of decrec—Sale 
application to set aside— Person entitled under 
agreement to purchase, | whether can  apfiy— 
Transferee, pending attachment, whether canapply 


— Revision. 
A: person who has merely contracted to purchase 


immoveable property which is subsequently sold 


in Court auction is not entitled to apply under 
O. XXI, r. 89of the Civil Procedure Code to 
set aside the sale. [p. 855, ecl. 1.] 

Mahadeo' Chintaman Wadekar v. Vasucev Ji 
Kiytikar, 23..B. 181; 12 Ind. Dec.(N.S.) 119, fol- 
lowed 

Norisa person who has obtained a conveyance 
of the property subsequent to the attachment 
which ends in the Court sale, entitled to 
apply to set aside the sale since the transfer 
is void against all claims enforceable under the 
attachrient, by virtue of the provision contained 


‘imsection 64tof the Civil Procedure Code, fp, 


855, col. ri 
Girija, ath Roy Chowdhury v. PM Naik 


Pal, do Trid, Cas. 241, followed} 


844 


1 Bven a person who has obtained a, conveyance 
prior to the attachment has. no.. locus. 
sandi to apply to set aside the sale il: ee interests 
are not affected bythesale. (p. 855, col. 2.] 

Subbarayadu vw. Pedda Subbarazu, 16 M. 4761 
5 Ind. Dec. (N.$.) 1038 and Fotick Chunder Dey 
Sircar. v. A 15 C. 492; 7 Ind. Dec. (N. 8.) 912, 
followed. 


Where a Court erroneously entertains, an ap- 
plication under O. XXI, r. 89 of the" Civil Pro- 
cedure Code, made by a person who'is not entitled 
to apply under the rule the. High. Court cam 
interfere in revision under section 115 of the 
Civil Procedure Code. fp. 855, col. 2.] 

Sundaram v. Mamsa Mavuthar, 63 Ind. Cas. 
937; 44 M. 554; 40 MeL. J. 497; 13 L. W. 498; 29 
M, L. T. 269; (1921) M. W. N. 272 (F. BJ), followed 

Petition, under section 115 of. Act V 
of 1908 and section 107 cf the Govern- 
ment of India Act, praying the High 
Court to revise an order of the Dis- 
i Court, Guntur, dated the roth 

September 1921, in Civil Miseel- 
oe Appeal No. 9 of T 021 (Execution 
Appeal No. 352 of r920, in Original Suit 
No. 519 of 1917, Additional District 
Munsif's Court, Guntur) ; 


Mr. Ch. Raghava Rao, ior the Peti- 
tioners. , 


JUDGMENT.—In this case the peti- 
tioners are the auction-purchasers and 
decree-holders of certain property sold in 
Court-auction on the 14th - September 
1920. It appears that the plaintiff and 
certain others in Original Suit No. 319 
of 1917 on the file of the | Additional 
District Munsif’s Court of Gunter made 
an "arrangement" (as it is called) on the 
26th May 1915 that they should pur- 
chase the entire property of the judg- 
ment-debtor and distribute the proceeds 
riteably among his creditors.. On. the 
roth’ June 1917, the petitioners here 
attached the whole of the properties, 
the subject of the aforesaid arrangement, 
Oa the 2nd September 1919, it is said, 
there was 393 cOnveyance in favour 
of the respondeuts in pursuance of tlie 
agreement of 1915. A suit was instituted 
to stop the petitioners before me from 
proceeding in execution of © their decree 
in Original Suit No. 319 of I917 and on 
the '3th September 10920. a [ccs 
injunction wis obtained against them for 
that purpose. It was dissolved om - thie 
sext day, 14th September 1920, on wbich 
day, also, the Court-atiction was held and 
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the petitioners were declezed to be - “the 
purchasers. On the 2 sth September 1925 © 
an“ application was . made by, the respon- 
dents here to set aside the sale. This 
application was made on the ground: that 
one of the respondents to the petition 
had fraudulently deceived the Court by 
having the property put up again. on 
the r4th September 1920 without a ` fresh 
proclamation for sale, It was also said 
that the property which was- worth 
about Rs. r,o00 was knocked’ down 
for Rs. 605.: The interest which - it is 
necessary that he should allege ' under 
O. XXI, r. 9o, Civil : Procedure Code, 
before he can show a locus stand? to have 
the sale set aside is the agreement - -of 
the 26th May 1915 and the conveyance 
of-2nd September 1919. In "the appli- 
cation dealt with by. the: lea rned' District 
Munsif hefound that.no fraud had been 
proved nor was there amy irregulà tity-in 
the conduct of the. sale -and that ` “the 
adjournment- of the ‘sale was justified and 
was authorised by O. XXI, r. 69 (ij. 
It appears from  sub-section (2) of 
ihat Order that, so long as theadjourh-- 
ment is made for not longer than seven da ys, 
no fresh proclamation is necessary. The 
petitioners examined no witnesses and 
offered no evidence and their petiton 
was dismissed. On appeal to the District 
Judge be apparently held that the Dis- 
trict Munsif had decided ` the petition on 
the' ‘preliminary point as to theirinterest, 
the learned District Munsif having Said, 
"It is not at all clear that peti ioners 
are persons entitled to apply under this 
provision of law." It is, however, clear to 
my mind that the District Munsif went 
into the merits, and ‘it was only after 
his decisionon the merits thathe made 


this observation as to interest. ‘The Dis- 


trict Judge, however, thought that “the 
inteiests of the petitiotiers. were affected 
or might be affected by -tte sale. "Tte 
Distriet Munsif^baviug found that the 
petitioners had ho inferést, could take no 


other. course than- to dismiss ‘the peti- 


tion; no opportu nity having ‘been given 
to the petitioners to adduce evidence. 
It is. somewhat remarkab'e “that! the 
petitioners themselves, when the cage 
tame up before the District Munsif’s Court 


. on the 25th Qctober 1920; requested an 
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adjournment till the following day when 
the petition was heard. 

_ As tothe question of the respondents’ 
interest, it has heen argued before me 
by Mr. Raghava Rao that the tespondeats 
have no interest, on three grounds. First, 
that the agreement of the 26th May 
I9I5, creates no interest asit conveyed 
no interest in. reil property within sec- 
tion 54 of the Transfer of Property Act 
to the respondents who c'aim to be 
trustees under that agreement for the 
benefit of the creditors, and persons 
entitled undet.a contract for the sale of 
immoveable property are, according tothe 
authority of. Mahadeo Chintaman Wadekar 
v.'Vasudev Ji Kirtikar (1), not persons 
entitled to apply under section 310 (4) of 
the Civil Procedure Code, corresponding to 
the. present O. XXI, r. 89. 

, The. second ground is that the con- 
veyance is subsequent to the petitioner 's 
attachment and, therefore, cannot operate 
to pass any property which is the sub- 
ject of, that attachment, It is clear that 
the attachment. was on the roth June 
10917, and the conveyance on the 2nd 
Sentember 1919. Section 64, Civil Pro- 
cedure, Code, declares that any such 
transfet of property attached stall be 
void as azainst all claims enforceable 
under the attachment and the case In 
Girija Nath Roy Chowdhury v. Upendra 
Nath Pal (2) holds that the auction-pur- 
chaser stood in this position with regard 
to section 276 of the old Code which 
cot“esponds to section 64 of tle present 
Code. 

_ ‘Thirdly, iftheconveyance Lad been prior 
to the attachment the respondent would 
equally. have had no locus standi as their 
interests were not affected. This seems 


to be established by the cases in Subba- 


rayadu v. Pedda Subbarazu (3) and Fotick 
Chunder Dey Sircar v. Foley (4). The 
Fuil Bench caseof Sundaram v. Mamsa 


Mavuthar:(5) is authority for the pro- p 


. (x) 23 B. 181; 12 Ind, Dec. (N. $.) 11g. 
(2) 20 Ind. Cas. 241. 
~ (3) 16 M. 476; 5 Ind. Dec. (N. S.) 1038. 
* (4) 13 C. 492; 7 Ind. Dec. (N. 8.) 912. E ra 
(5) 63 Ind. Cas. 937; 44 M. 554; 40 M. L. J. 497; 
13 L. W 498; 29 M. L. T. 269: (19 21) M. W. N. 
272 (F. B). l 
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position that the High Court cam inter- 
fere in revision if an appLcation under 
O. XXI, r. 89 bas been dismissed 
on the ground that it was made by a 
person not entitled to apply. I assume 
that the converse holds good. It is 
perhaps unfortunate in this case that the 
respondents have not appeared. But, I 
have had the advantage of a full argu- 
ment on behalf of the petitioners and-on 
a consideration of the points advanced 
by the learned Vakil I think they ought 
to succeed, I must, therefore, come tothe 
conclusion that this is a case in which I 
ought to interfere in revision and set 
asidethe order of the learned District Judge 
of roth September 1921, This I accord- 
ingly do. 

The petitioners must have their costs, . 
V. N. V. 

Z, K. 


Petition allowed. 


RANGOON HIGH COURT. 
FIRST CrviL APPEAL NO, 20 OF 1923. 
June 2r, 1923. 

Present :—Mt, Justice Heald and 
Mr. Justice Lentaigne. 
MAUNG PO KIN AND OTHERS-- 
DEFENDANTS—APPELLANTS 


VEKSUS 

MAUNG SHWE BYA—PLANTIFF 
— RESPONDENT, 

Limitation Act (I X of 1908), Sch. I, Arts. 109, 
120, 123, 142, I44— Buddhist Law, Burmese— 
—Suiti by 'orasa" child for shave of inheritance 
and profits-—Limitation, 

A suit for a share of inheritance, if properly 
framed, is either a suit for administration of the 
estate or is a suit ofa similar nature for the re- 
covery of the distributive share, and necessarily 
re-supposes a Claim that the estate be adminis- 
tered by or under the orders of the Court, or at least 
that the distributive share be carved out of the 
estate by or under the orders of the Court; and this 
aspect of the relief, which should. be claimed, 
sufficiently involves the idea of distribution for 
the purposes of Att. 123 of Sch, I to the 
Limitation Act. [p. 860, col. x.] 

“Though Art, 123.. of Sch. I to the !Limi- 
tation Act applies to a suit for a distributive 
share of the corpus of ‘the estate as left by an 
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intestate a different question may arise’ where 
the co-heirs including the plaintiff claiming a 
share have gone into possession and the plaintiff 
is subsequently ousted and refused his share. In 
such a case Arts, 142 and 144 may apply to 
the immoveahle property according to the cir- 
cumstances of the case. [p. 86r, col. 1.] 

A suit by an orasa child under Burmese Bud- 
dhist Law torecover hisshare of the inheritance 
as between co-heirs after the. death of both parents 
is governed by Art. r23 of Sch. 
limitation Act. (p.859, col 1.4 ` 

Maung Tun Tha v. Ma Thit, 38 Ind: Cas. 809; 
9 7, B. R. 56; 44 C. 379; 32 M. L. J. 71; 19 Bom. 
L. R. 294; 15 A. L. J. 96; 2r M. In T. 97; 2x C. 

W. N. 527;26 C. L. J. 169; ro Bur. L. T. 138; 44 
I. A. 42 (B.C.), relied on. 

Nurdin  Najbuddin v. Umrav Bu, 59 Ind. 
Cas. 780; 22 Bom. L. R. 1429; 45 B. 519 and Maung 
Po Min v. U Shwe Lu, 2 L. B. R. 110, referred to. 

A claim by. an heir to recover the profits of his 
share to which he is entitled subsequent to the 
death of the intestate is not, however, governed 
by Art, 123 ot Art, 109 of Sch. I to the 
Limitation Act. Such a claim is governed by Art. 
i20 of the Schdule. fp. 861; cols. 1 412.) 

Robert Watson & Co. v. Ram Chand Dutt 23 
C. 799; 12 Ind. Dec. (N. S) 532 and Madar 
Sahib v. Kader Moideen Sahib, 33 Ind Cas. 705; 

39 M. 54, relied on. 


Appeal from the judgment and decree 
of the District Court,  Pegu, in Civil 
Regular No. 55 of 1922. 

Mr, Loo-Nee, for the Appellants. 


JUDGMENT.—This is an appeal egainst 


the judgmentand decree of the District. 


Ccurt of Pegu granting the plaintiff-res- 
pondent one-fourth sbare in the lands 
and money mentioned in schedule A 
attached to the plaint (with the exception 
of item No. 9) and also one-fourth sharein 
tbe rents specified in schedule B attached 
to the plaint, Jess Rs. 2,200,a5 his skare 
of inberitance in the estate of hisgrand- 
parents, and the costs of the suit 

The three appellants-defendants and one 
Mah Kho, the mother of 
pondent, were the four children of Maung 
San Da and his wife, Ma Dun. It is 
stated in the plaint that Ma Dun had 
died fifteen years previously, that is about 
the years 1907, and that Maung San Da 
had died five years previously, that is 
a bout theyear 1917. Plaintiff-respondent 
also alleged. that Mah Kho, the mother 
of plaintiff, had predeceased both her 
patents about 23 years previous to tle 
suit, that is; about the year 1899, and 
that Mah Kho was then 31 years of 
age; but the appellants-defendants 
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plaintiff-reg- | 


* {1923 


stated Mah Kho died 28 years previously, 


that, is, about tre year 1894, and that 
she was then only 23 years of ace, In 
his plaint the respondent claimed one- 
fourth share of the inheritance ‘from 
his grand-parents as the cnly child of 
the eldest daughter of his grand-parents, 
presumcbly intending to kase his claim 
on the recent Full Bench decision in the 
case of Maung Sin v. Mrs; Kirkwood (1), 
but ke omitted to allege that his mother 
had become the auratha or orasa daughter 
of the grand-parents which would bea 
necessary allegation in such claim to 
make it complete and clear to the de- 
fendants, He also made a deduction of 
Rs. 2,200 from his claim using the 
words, etc., “Minus Rs. 2,260” already 
received " without making any state» 
ment as tc how he had received such 
sum or as to wheter it had been paid 
in full satisfaction or in partial satisfac. 
tion of his claim, 

In their written statement appellants. 
defendants alleged, firstly, that even if 
Mah Kho had any right as eldest child 
cf Ma Dun and Maung San Da, the 
right was barred by limitation, but this 
part of ‘their defence is erroneous and 
apparently based on a mrsunderstand- 
ing due to the defective drafting of the 
plaint, because it is clear that Mah Kho, 
having predecased both her parents, was 
never within reach of the inherifance and 
obviously fever acquired any right of 
inberifance ; whilst the case which the 
plaintiff had probably intended to make 
out but wh'ch he had not properly 
formulated was presumably the claim to 
a preferential right as the only child of 
the orasa discussed in the Ful) Bench 
cited above. Secondly, the  appellants 
alleged that item No. 1 of schedule A was 
the only property acquired prior to the 
death of Mah Kho, paintifiirs mother, 
another defence based on the same mis- 
understanding. Thirdly, the appellants 
contested the claim of a share in item 
No. 9 of schedule A, andin consequence 
this portion of plaintiffs claim was 
subsequently waived ty plaintiff responds 
ent, Fourthly, appellants disputed the 


(1) 68 Ind. Cas..40; 11 I4 B. R; 4207 
N 
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. Claim to rents in schedule B and dis- 
puted the rates of paddy set out in such 
schedule and pleaded that this part of 
the claim was barred by limitation. 
Fifthly, the appellants-defendants alleged 
that on the 21st March 1922 plaintiff had 
approached defendants with a claim by 
way of inheritance and had at the re- 
qtiest of defendants put his claim through 
the village elders and had executed the 
agreement Exhibit r with the four elders, 
and had accepted Rs. 1,200 in full 
satisfaction of his claim to inheritanceand 
in acknowledgment had executed Exhibit 
2, and was estopped from making any 
further claim to the estate of his grand- 
parents, 


The plaintiff filed a written statement 
in reply admitting tbe execution of 
Exhibit 2, and though not admitting 
the execution of Exhibit 1, alleging that 
if Exhibit x had been executed Ly him, 
it had beenfrauduiently oLta'/ned with 
Exhibit 2: and alleging that be had 
executed Exhibit 2, because the deferd- 
ants and the elders had misrepresented 
to him tkat Rs. 2,200 was the value of 
the full share he was entitled to get 
in the estate of his grand-parents, and 
that he signed under fraudulent misre- 
presentaticn and undce influence, end 
ne also alleged that Exhibits Y ‘ana 2 
were opposed to public policy. He, 
however, omitted to deny or dispute 
the allegation that he had received the 
Rs. 2,200in full satisfaction of bis share 
in the estate of hisgrand-parents and 
sich omisionis in effect an admission 
of such allegation ; whilst his 
actual plea in the third patagraph of 
fraud and undue influence is also 
couched in language which neces- 
satily involves an express admission of 
this allegation of defendant». Consequently, 
the Court is bound on the pleadings to 


treat it as an admitted fact that plaint- 


iff had received Rs. 2,200 in full satis- 
faction of his claim and to dismiss plaint- 
iffe suit unless plaintiff succeeds in 
. setting aside such settlement of his claim 
on the ground of fraud, etc. © 

The following issues were framed by 
consent :— 

(r) Are both or either Exhibits Y and 


INDIAN CASES, 


857 


2 invalid or inadmissible in evidence fox 
want of registration ? 

(2} If not, did plaintiff execute them ? 
If he did, is his present claim tarred in 
view of his atceptance of the Rs, 2,200 
referred to in the plaint and written 
statement ? 

(3) Is the claim barred by limitation? 

(4) Can plaintiff claim a share in the 
whole estate left by Maung San Daand 
Mah Dun ? 

(5) Was item No. 9 of schedule A part 
of such estate ? 

(6) To what relief, if any, is plaintiff 
entitled ? 

At a later hearing the folowing 
additional issue was framed, and it 
&ppears to be the main substantial issue 
on the pleadings as trey stand:— 

(7) Was the execution of Exhibits 1 
and 2 obtained by undue influence exer- 
cised on the pleintiff or fraudulept mis- 
representation that Rs. 2,200 was all 
that he was entitled to receive from the 
estate ? 

On the same day on which this last 
issue was framed, tke plaintiff kad been 
examined, and he admitted faving exe- 
cuted both Exhbitsri and 2 at the same 
time, and he stated that helad signed 
because hisuncle Po Tu (the third appel- 
lant) and Ko Ta had told bm that 
Rs. 2,200 was all that he was entitled to. 

The District Judge, without hearing 
any evidence, delivered two judgments: 
In the first judgment hestates that plaint- 
iff admits the rece'pt of this Rs. 2200 
alleging that he accepted it as part 
of bis stare, but this remark is based on 
a misapprehension of the eflect of the 
pleadings. Jn the plaint plaintiff had 
no doubt given credit for the amount 
in reduction of his claim but without 
Stating how or why it had teer paid 
to him; but when the defendents speci- 
fically pleaded that the Rs. 2,200 had 
been accepted in full satistation of his 
share, the plaintiff not only omitted to 
deny or dispute that allegation, but ke 
in effect expressly admitted it by his 
plea in paragraph 3 of his reply that 
he had been indrced to sign Exhibit 2 
by. the representation that such sum was 
the value ofthe full share he was em 
titled to get and that he cannot get. any- 
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thing .more than that, and that he had 
been repeatedly pressed to accept the 
amount and to sign the documents. On 
the pleadings, therefore, the position was 
that the defendants wege entitled to 
have the suit dismissed, unless plaintiff 
succeeded in establishing his plea of 
fraud and undue influence, Sections 9I 


and 92 of the Indian Evidence Act 
could not affect this fight, as there 


was no necessity for defendants to 
prove what had been admitted. ‘There is 
no provision in the Transfer of Property 
Act, 1882, prohibiting an oral partition 
either of immoveable or of moveable 
property, and this fact had been re- 
cognised in the decision of Chockalingam 
Chetty v. Maung Yaung Ni (2). It is um 
necessary to consider what would have been 
the lezal position if plaintiff had not 
made the admissionin question. 

It is, however, possible that a question 
may arise under the first issue on the 
question whether the documents in ques- 
fion weuld be admissible in evidence for 
the purpose of enabling plaintiff to prove 
his allegations of ffandand undue influence 
as aground for setting aside the settle- 
ment under the seventh issue. I am of 
Opinion that the documents in question 
would be admissible for the purpose of 
eniblinz the plaintiff to prove fraud 
which is an object distinct from the 
proof of the admitted fact of the accept 
ance of the money in full satisfac 
tion, 

In my opinion the entire case must 
turn to a great extent on the decision 
which may be come to on the seventh 
issue and that the plaintiff must be given 
an opportunity of establishing his case 
under that issue. 

On the third issue, as to whether the 
suit ie barred by limitation, two ques 


tions appear to arise, firstly, as to. 


whether the claim to the share in the 
corpus of the inheritaace i8 barred by 
limitation, and, secondly, as to whether 
the claim to avy portion of the subse- 
quent profits is barred. The District 
Judge has treated Art. 123 of the 
Indian Limitation Act, 190%, as applic- 
able to the entire claim and has helg 


F (2) 18 Indi Cas: 524; 6 L: B.R. 170; 3 Bur. I. 
"T. 296. ' : 
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that the suit is not barred. A doubt may 

appear to arise asto the ‘correctness of this ` 
decision even as regards the corpus of 
the estate because there has been a con- 
flict between the decisions of the High 
Courts in India ang the decisions of the 
former Courts oi Lower Burma as to 
whether Art. 123 is applicable to a 
suit for sh.te of inheritance instituted 
against co-heirs of the inheritance: and 
trough the Courts in Lower Burma have 
held that Art. 123 is applicable to such 

a case, various High Courts in Indie 
have held that Art. 123 only applies 
to a suit against an executor or admrnis- ` 
tiator or person similarly representing 
the estate and that it does not apply to 
a suit against ce-heirs only. 

The Article as originally appearing in 
Act IX of 187r app'ed to suits for a 
le»acy or for a distributive share of the 
moveable property of a testator òr intestate 
butit was subsequently altered to its 
present form as applying to suits for a 
legacy or fora share of residde bequeath- 
ed by a testator or for a distributive 
shate of the property of an intestate, 
The reason for the chante is stated in 
the text-books to be a decision by 
Pontifex, J., 1eported as Tveepoorascondery 
Dassee v. Debendronath Tagore (3). Another 
reason fot the change would presumably be 
based on thefact that in systers of 
law in force in India as regards the 
inheritance of property there is rot the 
same distinction between real and per- 
sonal estate as exists in England and 
both moveable and immoveable property 
can desceng and be treated as coming 
uniter the same law. There is also 
another important difference between the 
law of Xnt:land and the law of India 


“as section 331 of the Indian Succession 


Act, 1865, enacts that the provisions of 
that Act shall rot apply to intestate or 
testmentary sticcession to the property of 
any Hindu, Muhammadan or Buddhist, and 
under section 332 the Local Government 
has a further power to exempt’ races 
etc., from the operation of that Act. 
Bhough the Probate and Administration 
Act, 1881, does apply to. the estates of 
Hindus, Muhammadans and Buadbists- 


(3) 2 Ci 45; X Ind; Dec; (Wa 8.) 327; 
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there is no provision rendering it com- 
pulsory to apply for Letters of Adminis- 
‘tration in respect of their estates. Conse- 
“quently, we commonly find thatthe estate 
of a deceased person in India is represented 
by the co-heirs collectively entitled to 
such estate. If then the Legislature has 
modified the provisions «f Art. 123 so as 
to suitably apply to the different law 
applicable to the devolution of property 
in India, I can see no reason why the 
Courts should not likewise treat Art. 
123 as applying to the different con- 
. ‘ditions as regards representation of estates 
in India, unless the Legislature has en- 
acted a clear indication to the contrary. 
I can find no such indication to the 
contrary in the Article, and I am of 
opinion that in this respect the view 
taken by the former Courts of Lower 
Burma was a correct interpretation of the 
Article. 

As Burmese Buddhists are not permitted 
to make Wills, the only portion of Art. 
123 which can applv to suits relating to 
their estates is the provision applicable 
to the distributive share of the prop- 
erty of an intestate. In two decisions 
reported at pages 415 and 4530, 
[Aung Ge v. Ma Hla Win (4) and 
Ma Nyein Aung v. Ma So (5)] of 
the Judicial Commissioner of Upper Burma 
‘in the former case and the Special Court 
of Lower Burma in the latter case held 
that Art. 123 was appl’cable to suits 
between co heirs fora share of inherit- 
ance; andina decision reported at page 
625 of the same Volume [Anleathan 
v. Mi Tha Ta U (6)] the Judicial 
Commissioner of Upper Burma held 
that Art. 123 was applicable to the claim 
of the eldest (4. e., ovasa) child for the 
“one-fourth share asagainst the surviving 
‘parent; and the Article was similarly 
held applicable to the latter class of 
suif by the Chief Court of Lower Burma 
in Maung Po Min v. U- Shwe Lu (7. 
“There is a difference between: the two 
classes of suits. because in the latter 
the surviving parentis in possession of 
the property partly in his or her own 

(4) P. Ja L. B., 41 RM 

(5) P. T., L. B., 530. 


(6) P. J. L..B., 625; Chan Toon's L. C, Vol. II, . 
“519, 
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right as one of the original foint owneta | 


and partly as heir of his or her deceased 
spouse, subject to the duty to hand 
over a quarter share ofthe whole joint 
property to'the orasa child if claimed 
within the period of limitation; whilst 
in the fotmer cless of suit the defendant 
co-heirs would bein possession solely as 
some of the co-heirs. 

" The Judicial Commissioner of Upper 
Burma in several cases appears to have 
taken a more cautious view and to have 
avoided the question by deciding that 
suits of both classes were barred under 
the I2 years’ rule either under Art. 123 
or under Art. 142 of 144 whichever 
applied ; and this uncertainty was obvious- 
ly due tothe conflict between the  deci- 
sions In Lower Burma and those in 


India. 


In 1917, in thecase of Maung Tun Tha 
v. Ma Thit (8), their Lordships of the Privy 
Council have referred to Art. 123 as 


.the Article applicable to a suit by the 


eldest (7. e., orasa) child against the sur- 
viving parent for his or her one quarter 


‘share, and the question now before me 


is whether this decision is equally applic- 
able te a suit for a share of inherit- 


‘ance as between to-heirs after the death 


of both parents. In my opinion it is 
applicable to this other class of case 
aso. I notice, however, that a text-book 
writer appears ta take a different view 
and thatin the case of Nurdin Najb. 
udin v. Umrav Bu (9) Fawcett, J., of 
the Bombay High Court appears te doubt 
the extent to wh'’ch the above Privy 
Council decision should te applied to a 
suit fora share of inherifance on the 
ground that full force must be given to 
the word ''distributive" in Art, 123, 


I may first point out that the judg- 


ment of Macleod, C. J., in that case 
that the plaintiff had been in 
possession of the property as one of the 
co-heirs, though holding it with the other 
co-heirs as undivided and as tenánts-in- 
common, and that accordingly Art, 144 


- (8),38 Ind. Cas. 809; 9 L. B. R. 56; 44 C. 379; 
32 M.-L. J. 71; 19 Bom. L. R. 294; 15 A. L. J. 96: 


21 M. L. T. 97; 21 C.. W. N. 527; 26 C. L. J. 169; 


10 Bur. L. T. +38; 44 I. A. 42 (P.C). 
(9) 59 Ind, Cas. 780; 22 Bom. Li R. 1429 43 B; 


¢ 
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applied; and I agree with that view 
because the claim in that case Lad techni- 
eally ceased to be asuitfor a recovery 
of ashare ofinberitance inasmuch as such 
inheritance had been in faet previously 
possessed by the plaintiff and held jo‘ntly, 
and the inheritance aspect of the case was 
merely the basis of fixing the title and 
rights enjoyed by plaintiffin such posses- 
sion, and if that undivided possession had, 
contintted for many years, the point wowd 
“have been more obvious. As regards the 
force to be given to the word” distribu- 
tive ” it seems to me that’ some of the 
Indian deeisions have overlooked the fact 
that a suit for a share of inheritance, if 
properly framed, is either a suit for ad- 
ministration of the estate or is a swt of a 
similar nature for the recovery of the 
distributive share, and necessarily pre- 
supposed a claim thatthe estate be ad- 
ministered by or under the orders of 
the Court or at least that the distribu- 
tive share be catved oui of the estate 
by or under the orders of the Court; 
and this aspect of the relief which should 
be claimed sufficiently involves the idea 
of distribution for the purposes of the 
Article. I do not see any  feason why 
any different aspect should be given to 
such a claim for relief in a case against 
an edministrator who should have dis 
tributed the estate and given the sbare 
and had failed to do so, from theaspect 
of the same claim against cne or mese 
co-beirs who should have amicably agreed 
to partition of the estate and given tke 
share and had failed to čo so. I can 
see no reason why tbe share to becarved 
out of the estate by the Court should 
not be deemed to be a distributive share 
in the latter case as well as 
mer case, as the basis of the decree in 
each case would be the same right anc 
in each case the Court or its officer in 
effect becomes the administrator, 

There would of course be a difference 
as to the date from which the period of 
limitation would begin to run in each 
class of case, because in the cases where 
there is an absence of any grant of 
Letters of Administration, the period has 
been held to begin from the date of 
the death of theintestate on the ground 
that the distributive sbere would have 


INDIAN CASES: 


in the for- . 


[1923 


then become deliverable or payable; 
whilst in the case of a subsequent grant 
of Letters of Administraticn the provisions 
of sections 4and 14 of the Probate and 
Administration Act, 188r, would apply 
anl have vested the estate in the ad- 
ministrator with retrospective effect from 
the date of the death and it is. difficult 
to see how the duty of the administra- 
tor to distribute could be deemed to 
arise prior to the grant of Letters anl 
the allowance of a reasonable time there- 
after for the purpose of performing the 
duties imposed on him by tbat Act, This 
question as to when the period com- 
mences in each class of suit can be nog 
ground for excluding a sutagainsi co- 
heirs from tbe operation of the Article, 
if, on the fair. wording of the Article, it 
can apply to Such suit. If Art. 123 
does not apply to such suits, itis difi- 
cult to see what other Article can suit- 
ably apply. I do not see how Art. 142, 
which expressly refers to cases in which 
a plaintiff bas been in possession of im- 
moveable property and has been äis 
possessed or d'scontinue? the possession, 
can apply toa case in which the plaintiff 
has not been in possession; and it ob- 


‘viously cannot app'y to the portion of 


an estate consisting of moveable prop- 
erty, Article 144 likewise cannot apply 
to that poition of an estate which consists 
of moveable property. 

I notice also that anotber Bench of tke 
Bumbay High Court consisting of Sir 
Basil Scott, C. J., and Macleod, J., had 
previously treated the above decision of 
the Privy Council as covering the wider 
aspect in the case of Shirimbat v. Ratan- 
bat (10). | 
In that case Sir Basil Scott, C. J., is 
reported as holding that,. “It is not 
barred if Art, 123 applies. In my opinion 
that Article does apply, for the 
plaintiffs are suing for, a distributive share 
of .the property of an intestate. The 
recent decision of the Privy Council in 
Maung Tun Tha v. Ma Thit (8) displaces 
the line of Indian cases upon which reli- 
ance has been placed for the defendant." 
Macleod, J., is reported to have dis. 
cussed the previous cases.and to have 


5 (to) 51 Ind Cas. 209; 21 Bom. L. R. 384345 B. 
45+ 


—— 


Juggut Chunder Shaha 


and that in such a- case Art, 
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held, “With all respect, it will appear 
from the repòrt in Issur Chunder Doss v. 
(ir) that the 
learned Judges said: ‘Art. r23 only 
applies to cases in which the property 
sougnt to be recovered is not only a 
legacy, but isalso sought to be recovered 
as such froma person who is bound by 
law to pay such legacy, either because 
he is the executor of the ‘Will or 
otherwise represents the | estate of the 
testator.’ 

“Buta suitfor a distributive share is 
of en entirely different nature and may 
lie against any one in possession of the 
estate.” 

It is noticezble that Macleod, J., (after- 
wards C. J.), was one of the Judges in 
both these cases, ond I do not regard his 


' remarks in the 1920 case asin any way 


altering his view as previously expressed 
in the 1915 case. 


For the above reasons, I uphold the 


fndinz of the District Judge that the 
suit is not barred and that Art. 123 
applies so far as relates to the corpus of 
the estate. I am of opinion, however, that 
though Art. 123 applies toa  distribu- 
tive share of the corpus of the estate 
as left by the intestate a different ques- 
tion may arise where the co-heirs includ- 
ing the plaintiff claiming a share have 
gone into possession and the plaintiff is 
subsequently ousted and refused his share 
I42 Or 
I44 may apply to the immoveable prop- 
erty depending on the circumstances of 
thecase. That, however, is not the position 
in this case. 

Another question arises as to whether 
Art. 123 can apply to more than the 
disttibutive share cf the corpus of the 
estate as left by the intestate. As regards 
subsequent profits of the estate, it might 
reasonably be contended that such profits 
did not form part of the property of tre 
intestate and that, therefore, some other 
Article would apply to the claim for the 
share of the subsequent profits, As the 
occupation of a co-heir would not be 
wrongful, I do mot think that Art, 
109 would apply, and Iam of opinion 


( 11) 9 C: 79; 4 Ind. Dec: (N. s.) 705. 


‘because such claim 


“has waived his 


that Art. 120 would be the Article applic- 
able. In this respect I world follow the 
decision of Robert Watson & Co.v. Ram 
Chand Dult (12), a decision in the analo- 
gcus .case of a suit by a joint tenant’ 
excluded by other joint tenants for com- 
pensation for the use and occupation. 
That decision was followed by the Madras 
High Court in Madar Sahib v. Kader 
Moideen Sahit (x3). As the present suit 
was filed within six years of the death, no 
portion of the claim would be barred 
under this Article. 

As regards the fourth issue, I think 
the defendants should be givenan opportu- 
nity of  teising any further defences 
which they may wish to raise to the 
claim of plaintiff as child of the Orasa, 
was not properly 
pleaded in the piaint and the defendants 
were apparently misled. 

As regards the fifth issue the plaintiff 
claim under that issue 
and no remark is necessary. 

kor the above reasons, I would set aside 
the decree of the District Court and 
remand the casefor re-trial on its merits 
consistently with the above findings ; 
and 1 would allow the appellants the 
costs of this appeal. I also certify, under 
section r3 of the Court-Fees Act, that 
the .appellants are authorised to receive 
back from the Collector the full amount 
of the Court-fee paidon the memorandum 
of this appeal. 

Case remanded, 

Z. K. 

(12) 23 C. 799; 12 Ind. Dec. (N. S.) 531; 
(13) 33 Ind. Cas. 705; 39 M. 54. 


MADRAS HGH COURT. . 
APPEAL AGAINST APPELLATE ORDER 
No, 41 OF I921.52- Ps 
March 16, 1923.03: e 
Present:—-Mr, Justice Spencer and Mr. 
Justice Venkatasubba Rao, 
VENEALAKSHMI AMMAI—PLarnriirr 
—DECREE-HOLDER— APPELLANT 
vet Sus 
SADASIVA AIYAR AND ANOTHER— 
. DEFENDANTS—] UDGMENT- DEBTORS 
— RESPONDENTS. 


Esecution of deorse— Pirs | application for 
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execution of decree for possession ineffective—Second 
application, maintainability of. 

If an application for execution of a decree for 
possession becomes ineffective, a second applica- 
tion for the same relief is not ynsustainable. 


Theevana Pillai v. Kulla Pillai, 5 Ind. Cas.- 


775; 7 M. L. T. 107, followed. 

Appealagainst an order of the District 
Court, Madura, dated the 28th October 
1920, in Appeal Suit gz5 of 1919, preferred 
against an order of the Court of the 
Additional District Munsif, Dindigul, dated 
the 13th October 1919, in Execution Petition 
No. 356 of I9rg, 
No. 269 of 1973. 

Mr. C. A. Seshagiri Sasin, 
pellant, 

Messrs. B. Sarama Rao and S. R. Muthu- 
swamy Atyar, for the Respondents. 

$JUDGMENT.—'The appellant's case is 
that at the time of making her present 
application for execution she was not 
in possession of the first set of 
suit properties, and if that case is 
true and if the appellant’s prior applica- 
tion for possession was ineifective, there 
is noreason why sheshould not now apply 
for exectition of the decree. Even if she 


for the Ap- 


had got possession in execution of the origi- . 


nal decree, and if subsequently she was 


wrongly dispossessed before the final. 


decree of the Appellate Court restored 
the original decree of the District Muusif, 
she would, on the authority of Theevana 
Pillai v. Kulla Pillai (x) be entitled to apply 
for delivery of possession a second time. 
The grounds upon which her 
execution petitions have been dis- 
missed are not sound. The appeal 
is allowed and-the case will go back 
to the Executing Court for enquiry 
whether onthe date of the present appli- 
cation for execution the execution 
petitioner was in actual possession or not 
of the first set of propérties and for dis- 
posal according to law. As- regards the 


second set of properties of which symboli- - 


cal possession is said to have been obtained 
there is noappealbefore usand our order 
will not apply to that set. 
and follow the result. . . ! 

V. N. V. Appeal allowed, 


(1) 5 Ind. Cas; 776; 7 ME T. roye — p " 


, 
- v. 


to. 
Le 


in Original Suit 


- Costs to abide 


ALLAHABAD HIGH COURT, 
LETIERS PATENT APPEAL No, 88 
OF 1921, i 
November 9, 1922. 


Present:—Sir Grimwocd Mears, Km, ~~ 


Chief Justice, and Mr, Justice Stuart. 
MAHABIR CHAUBE AND OTHERS— 
- DEFENDANTS—APPELLANTS 

VEYSUS ; 
DIP NARAIN CHAUBE—PLAINTIFF 
—— RESPONDENT. 


Z4 
A 


Mortgage—Occupahcy holding, morigage ` of— ' 


Tenant taking permanent lease—Transfer of lessee 
rights— Transferee, right of, to vedeem mortgage. 


Where, after mortgaging his occupancy holding, . 
the occupancy tenant takes a permanent lease - 
from the zemindar, and transfers his rights there- : 


under, it is open to the transferee to redeem 


the mortgage. 


Letters Patent Appeelífrom a judgment 
of Justice Sir P. C. Banerji, Kt., 
reversing a 


Subordinate Judge,  Beneres. 


decree of the Additional . 


Mr, Harnandan Prasad, for the Appel... 


lant. 
Messrs. 
Laghate, for the Respondents. 


Peary Lal Banerji and K. N. | 


JUDGMENT.—The holders of a certain - 


occupancy holding mortgaged their rights - 


with possession before the passing of the 


present Tenancy Act. 
so, they took a permanent lease of the hold- 


After they had done l 


~ 


ing from tke zemindarand transferred . 


their rights under the lease toa certain 
person who proceeded toredeem the mort- 
gage, A learned Judge of this Court 
has held that he hada right to redeem 


the mortgage, We agree with this view. A 


It is clear that the 
determined when a permanent lease came 


into being. But it was not open to the - 
lessees, under the permanent lease or their . 
transferees, to render the mortgage null 


and void as against the mortgagees, It. 


occupancy tenancy... 


was, however, open forthem or their trans- . 
ferees .to redeem the .mortgage. . This is- 


what the learned Judge hasdecided, We : 


dismiss this appeal with costs. 


W. C. A, 


many 
"t 


Appeal dismissed, ` 
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, RAM BILAS TARBENI RAM 2. JAI SINGH, 
‘UPPER BURMA JUDICIAL COMMIS- 
SIOS £&'S COURT. 
CIVI, REVISION NO. 230 OF 1921. 
February ro, x922. 
Present :—Mr. Saunders, J. C. 
RAM BILAS TARBENI RAM 
— APPLICANT 
vVeT?SusS 


JAIL SINGH AND ANOTHER-—RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 

1887), S. 17—-Provisions whether mandatory. 

- The provisions of section 17 of the Provincial 

Small Cause Courts Act do not contemplate an 


* 


application for a review of judgment being admitted 
unless, within the period allowed by law, there is 
a deposit in the Court of the amount due from 
the applicant or unless security is furnished within 
that period to the Satisfaction of the Court. [p. 


864, col. 2.] 
Jagan Nath v. Chet Ram, 28 A. 470; 3. A. L. 


J. 318; A.W. N. (1906) 93, followed. 

Ramasami v. Kurisu, 13 M. 178; 4 Ind. Dec. 
(N. s$.) 837 (F. B.) and Muhammad Fazal Ali v. 
Karim Khan, 108 P. R. 1894, not followed. 


. Mr. L. K. Mitter, for the Applicant, 
V s J. C. Chatterjee, for Respondent 

0. 2. 

JUDGMENT.—1n Execution Case 
No.. ioo of rgari of the Small Cause 
Court, Mandalay, the  decree-holder 
on the 3rd February applied for 
execution of his decree by the arrest 
and imprisonment of the judgment-debtor, 
The judgment-debtor was arrested 
&and.produced in Court upon the 4th keb- 
rüary (the dete in the diary the 4th March 
appears to bea clerical ertor). ‘Ihe judg- 
ment-debtor then pleaded poverty and 
th. Judge passedan order directing his re- 
lease on furnishing security for the decre- 
tal amount. A bond was executed on 
the 7th of February and the judgment- 
debtor presumably was released on that 
date. After several adjournments, on the 
26th of April 192r, the Judge directed 
the execution of the decree against the 
sureties, whereupon, on the 29th of April, 
anapplication for review. of this order was 
presented by the sureties. On the rsth 
of May, the application was admitted and 
notice was issued to the decree-holder for 
hearing on the 20th of May. Onthe othof 
May the decree-holder pointed out that the 
application forreview had been filed with- 
out any deposit of the decretal amount, 
Notice of this objection was apparently 
sent tothe sureties who were heard, and, 
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on the 31st of May, they were directed 
to furnish security for the amount of the 
decree and a bond was executed on the 
mth of June. .The Judge then proceeded 
to dispose of the application for review 
and held that the order of the26th of April 
1921 directing the sureties to pay up the 
decretal amount was not an order autho- 
rised by law and set it aside. Against 
this order the decree-holder comes to this 
Court in revision, and the first objection 
is that the Judge of the Small Cause 
Court had no jurisdiction to entertain 
the application for review in view of the 
terms of the proviso to the first 
clause of section r7 of the Provincial Small 
Cause Courts Act. This clause requries 
that anapplicant fora review of judgment 
shall, at the time of presenting his applice- 
tion, either deposit in the Court the amount 
due from him, or givesecurity to the satis- 
faction of the Court for performance 
of the decree or compliance with the judg- 
ment, as the Court may direct. This 
objection was taken and considered by 
the Judge of the Small Cause Court who 
held that theterms of the proviso to sec- 
tion 17 were merely directory, that it does 
not lay down any rule as to how an appli- 
cation which is not accompanied by de- 
posit or security is to be dealt with and 
that the Court could exercise its inher- 
ent power and discretion in cases where 
the requirements of the proviso are not 
complied with. In a previous order the 
Judge had held that the provisions as 
to depositing the decretal amount or 
furnishing security were mandatory, and 
not merely directory, and that they formed 
a condition precedent and were to be strict- 
fy construed. The Judge held, howevei, 
that the Court having accepted the ap- 
plication for .teview would have, in "the 
interests of justice, to permit the appli- 
cants to deposit the decretal amoünt or 
give security within a reasonable time. 
There is a difference of opinion among 
the Courts in India as to the meaning 
of the proviso to section 17. In the case 
of Ramasamt v. Kurisu (1) it was held that 
the proviso to- section 17 was Merely diree- 


-— 
- - 


(x) z3 Mi 178; 4 Ind. Dec, (N. 6.) 837 (F, B.), 
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tory, and that, as the Cour did in that case 
require the costs payable on the decree 
to be paid before the review was heard, 
the intention of the section was fulfilled. 
Inthecase of Muhammad FhzalAliv. Karim 
Khan (2) a similar view was taken and it 
was held that the time for making the 
deposit or giving the security was extend- 
ible at the discretion of the Court. It 
was apparently held that under the terms 
of the proviso, it was for the Court to 
direct whether the amount due was to be 
deposited or whether security was to be 
given, It seemed absurd to suggest that 
the applicant should come prepared to do 
ether of the two; if he was not to be so 
prepared, he must wait forthe direction 
of the Court, and itfollowed ''ex necessitate 
yer’ that the time must be extendible. 
This view, however, does not appear to 
have been taken by any of the other Indian 
High Courts. Inthe case of Jagan Nath 
v. Chet Ram (3) it was held that the de- 
posit of the decretal amount or the furnish- 
ing of security is a condition precedent 
to the entertaining of an application to set 
aside.an ex parie decree undef section 17 
of the Provincial Small Cause Courts 
Act, The Court held that the applicant 
has the option either to deposit the amount 
of the decree in cash or give security, But 
if he elects to adopt the latter course, the 
security must be to the satisfaction of the 
Court and subject tothe Court's d rections, 
and in either case it is incumbent on the 
applicant at the time of presenting h's 
application either to deposit the amount 
of the decree or give security. In thecase 
of Jeun Muchi v. Budhivam Muchi (4) 
where anapplication was made for review 
without deposit or security but security 
was furnished two days later and withih 
the period of 15 days allowed by the Limi- 
tation Act, the application for review 
was held to be in order, and it was 
explained there and in the case of 
Basiruddin Mondal v. Sanaullah Mondal 
(5) that cases where security was furnished 
within the 15 days allowed by the 


(2) 108 P. R. 1894. 
(3) 28A. 470; 3 Ae L. J. 318; As W, N. (1900) 


93. 
(4) 32 C. 339; 1 C. L. J. 43. 
(5) 4 Iud. Cas. 154; 15 C. W: Ny xoa. 
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law of limitation were to be distinguished 


from cases in which no such security wes 
furnished until after that period had elaps- 


ed as forinstance the case of Jogi Ahir 


v. Bishen Dayal Singh (6). I think it is 
qu.te clear that the provisions of section 17 
of the Provincial Small Cause Courts Act 
do not contemplate an application for a 
review of judgment being admitted unless, 
within the period allowed by law, there 
is a deposit ‘in the Court of the amount 
due from the applicant or unless security, 


-isfurnished within that period to the 


satisfaction of the Court. In this view 
of the case, as there was neither any offer 
to deposit the money or to furnish the se- 
curity within 15 days and no security 
was in fact furnished until long after the 
period of r5 days had expired, I am of opin- 
ion that the Judge of the Small Ceuse 
Court had no jurisdiction to ente:tain 
the application for review and his order 
reviewing the order of the 26th April of his 
Court must beset aside. The respondents 
will pay the costs of this appl cation. 


During the pendency of this applicat: on 


it may be noted that the second 
respondent Bil'ram Sukul died and the 
applicant has made one Chotkan alias 
Brajroj his legelrepresentetive. The learn- 
ed Advocate for the respondents denies 
that this person is legal representative 
of the deceased who he says left a wife 
andason. The learned Advocate for the 
applicant, however, says he is satisfied 
that the property of the deceased is in 
the possession of the person whom he has 
made legal representative and he is pre- 
pated to rely on this ground for making 
him legal representative. It is mot neces- 
sary for this Court to decide this question 
atthis stage of the proceedings. 
| N.H. Order accordingly. 


(6) 18 C. 83; 9 Ind. Dee, (N. s.) 56. 
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RANGOON HIGH COURT. 
t CRIMINAL REVISION NO. 292 OF 1923. 
July 6, 1923. 
Preseni:— Mr. Justice Pratt. 
GOPI CHAND—APPLICANT 
| i : < VEFSHS : 
.. HMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V: of 1898), 
$5. 200, 537, 556—-Criminal trial—Complainant, 
failure to examine — Irregularity —Offence under 
Municipal Act—Magistrate President of Town 
Committee, whether disqualified —Practice. 

The failure to examine a complainant under 
section 200 of the Criminal Procedure Code is an 
irregularity cutable under section 537 of the 
Code. [p. 8655, col. r.] 

The mere fact that a Magistrate who tries an 
offence under the Municipal Act happens to be the 
President of the Town Committee gives him no 
persoaal interest in the proceedings under section 
556 < the Criminal Procedure Code. [p. 865, 
col. 2. l 

A Magistrate who, in his capacity of President 
of the Tow i Committee, merely authorises, but 

. does nòt direct, a prosecution is not disqualified 
from trying the case under section 556 of the 
Criminal Procedure Code. [p. 866, col. r.] 

Bisheshav Battacharya v. Emperor, y Ind. Cas. 
291; 32 A. 635; 7 A. L. J..749; 11 Cr. L. J. 447, 
aud, Qwueen- Empress v. Chencht Reddi, 24 M. 238; 
2. Weir 730,: distinguished. 

It is extremely undesirable, however, that when 
other Magistrates are available, a Magistrate 
Shoull-ctry a case in. which ue has, in a different 
official capacity, given formal sanction to the 
prosecution., fp. £66, col. I.] 

Crimin.] revision from an Order of 
the Sib-Divisional Magistrate, Maymyo, in 
Criminal Regular Trial No. 11 of 1923. 

Mr. Sanyal, for the Applicant. 

, Mr. Lutter, for the Crown. 

JUDGMENT.—Applicant has been con- 
victed by the Sub-Divisional Mugistrate, 
Miymyo, of an offence under section 162 
of the Burma Municipal Act. 


The conviction is assailed on the ground, 


that the complainant was never ex- 
amined. 

The nominal complainant was the 
Hackney Carriage Inspector, Pin Khan, 


acting on beh .1f of the Town Committee. 
He apparently presented the complaint 
but was not examined personally, because 
he had no actaal knowledge of the facts. 
The failttre to examine the complainant 
was an error of. procedure, but it has caus- 


ed no injury to applicant and no failure | 
of justice, since complainant. could | have - 


thrown no light on the prosecution case. 
Under section 537 of the Criminal Pro- 


35 


cedure Code it is not an irregularity which, 
vitiates the proceedings. l 

The other main ground of objection: 
taken to thelegality of the proceeding is 
that the Trying Magistrate is President 
of the Town Committee and as such sanc- 
tioned tue prosecution and, therefore, under. 
section 556 of the Code, he was presonal- 
ly interested in the case and disqualified 
from trying it. 

The Explanation to the section express- 
ly provides that a Magistrate shall not’ 
be deemed to be personally interested by 
reason Only that heis a Municipal Com- 
missioner or otherwise concerned therein’ 
ina public capacity. The mere fact that 
tue Magistrate was President of the ‘fowr 
Committee would clearly give him no 
personal interest in the proceedings, the 
more so that the offence, though punish- 
able under the Municipal Act, is not of a 
peculiarly Municipal nature, but one: 
against the common safety. Thequestion 
is, therefure, wiiether tne further fact of his 
giving formal sanction can, under the cir- 
cumstances, be held to give him a personal’ 
interest, P 

There isa very considerable body of case: 
law on the point; but lonly propose to 
touch on the more pertinent rulings. ——— 

On behalf of applicant reliance is placed 
on Bisheshar Bhattacharya v. Emperor (1), 
where it was held that a Magistrate, who 
as President of the Octroi Sub-Committee 
of a Municipal Board, ordered the pro- 
secution of the accused, must be deemed, 
to be personally interested and was dis- 
qualified. from trying the case. 

The distinction between the two cases 
is that in the case quoted the Magistrate 
had actually ordered the proceedings to 
be instituted, whereas in tre present 
instance he has merely endorsed formal 
sanction to a complaint drawn up on behalf, 
of the Committee. As against the Allaha- 
bad case eited, in Queen-Empress v, 
Chencht Reddt (2) a Bench of the Madras 
High Court held that a Magistrate, who. 
had merely authorised but not directed a 
prosecution, was not disqualified from 
trying the case. 


t 


(1) 7 Ind. Cas. 291; 32 A. 635; 7 A. I. J. 
xi Cr. LJ. 447. 
"ug: 24 M. 2 


49; 


38; 2 Weir 730, 
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It is not alleged that the Magistrate 
here imide any inquiries before sanction- 
ing the prosecution or that he attended 
any meeting of the Committee at which 
the subject of the prosecution of 
the. accused was debated. The 
proceedings could not be initiated 
without fotmal sinction being obtained, 
but I am unable to hold that this sanc- 
tion, which was metely an authorisation 
for prosecution and not an order to prose- 
cute, gave the Magistrate any personal 
interest in the proceedings. It was not 
necessary for him to form any opinion 
on the merits of the case before according 
formal sanction to the prosecution as 
President of the Town Committee. 

He was not, therefore, disqualified under 
section 556 from trying the case. At the 
same time, whilst holding that, under the 
circumstances, the Magistrate was not legal- 


ly disqualified from trying the case, I. 


am of opinion that it is extremely un- 
desirable that, when other Magistrates 
ate available, a Magistrate should try a 
case in which h2 has, in different official 
capacity, given formal sanction to the 
prosecution. 

On thefacts there is no ground for 
interference with the conviction or sen- 
tence. 

Theapplication is dismissed. 

Z, X. Application dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL PETITION NO. 1609 OF 1922. 
: January 26, 10923. 

w, Present — MI. Justice Abdul Raoof. 
*- SOHAN SINGH elias SOHANI AND 
b , OTAERS—CONVICTS—PETITIONERS 
A VEVSUS 
*OU | DMPEROR-—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 
53. 233, 239— Joint trial of offences under ss. 379 
Axi, Penal Code, legality of. i 
The joint trial for offences under sections 
379 and 411 of the Penal Code is, with reference 
to sections 233 and 239 of the Criminal Procedure 
Code, illegal, and vitiates the trial. 
King-Empevor v. Sunder Singh, 3 P, R. 1905 
21 P.L. R. 1905; 2 Cr. L. J. 37, Jagga v. King- 
Emperor, 51 P. R. x905 Cr; 165 P. L. R. 1905: 
3 Cr. L. J. 76, Singhara v. King- Emperor, 17 P. R. 
x903Cr.; 149 P. L. R. 1903, Subrahmania Ayyar v; 
King-Emperor, 25 M. 61; x1 M. L. J. 233; 3 Bom. 
L.R. 540; 28 I. 4. 257; 5 C. W.N. 866; 2 Weir 
271; 8 Sar. P. C, J. 160 (P. C.) and Jai Singh v. 


AN Bat wAdsiw, 


Rira 


Emperor, 43 Ind. Cas. 324; 44 P. R. 1917 Cr; 19 
Cr. L. J. x00, relied on. 

Petition for revision under section 439, 
Criminal Procedure Code, of an order of 
the Additional Sessions Judge, . Amritsar, 
dated the 7th November 1922. 

Mi, Kharak Singh, for the Petitioners. 

JUDGMENT.—The petitioners were 
charged under sections 379 and 411, Indian 
Penal Code, for stealing Fazal complainant's 
bullock from his place between ihe night 
of the 26th and 27th of August 1922, and 
for retaining the same-in their possession 
at the house of one of them named Surain. 
Singh in village Dh:ng Nangal on the morn- 
ing of the 28th August 1922.” hey were 
tried jointly for both the offences and were 
sentenced to undergo one year’s rigorous 
impr sonment including two months’ soli- 
tary confinement and to pay a fine of Rs. 50 
or in default to undergo three months’ 
further rigorous imprisonment. 

They appealed against their convictions 
and sentences with the result, thet Surein 
Singh was found guilty under section 411, 
Indian Penal Code only, and Sohan Singh 
and Bur Singh were convicted under sec- 
tion 379, Indian Penal Code. The convic- 
tion under section 379 as against Suta.n 
Singh was set asid: and similarly the convic- 
tion of Sohan Singh and Bur S ngh under 
section 41r was set aside. "The Add tional 

essions Judge, however, refused to interiere 
with the sentence. i 

The present petition for revision has been, 
filed On behalf Of əl) the three convicted 
persons, namely, Srurain Singh, Bur Sirgh, 
and Sohan Singh, andit has been contended 
on their behalf by Mr. Kharak Singh 
thatthe joint trial tor the offences under 
sections 379 and 411, Indian Penal Code; 


‘was illegal with reference to the providions 


of sections 233 and 239 of the Criminal 
Procedure Code. In my opinion the- objec- 
tion taken is valid The following 
rulings have been relied on by Mr. 
Kus sath aad thay all support his: 
contention. l 
King-Emperor v Sunder Sing (x), Jagga: 
v. King-Emperor (2j, Singhara v. King- 
Emp-ror 13), Subrahmania Ayyar v. King- 
(1i) 3 P. R. 1905 Cr; 21 P, I. R. 1905; 2 Cr. 


L. J. 37. < k 
(2 51 P. R. 1905 Cr.; 165 P. L. R. 1905; 3 
J. 76 


. L. J. 76. 
(3) 17 P. R. 1903 Cr; 149 P.L. R. 1903. 
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Emp:ror (4) and Jat Singh v. Emperor (5). 
Taccordintly quash the proceedings and 
the convictions but, having regard to the 
fact that the petitioners were in the iockup 
for a month and have tindergone imprison- 
ment for about three months, I make no 
order as to their re-trial. Of course, it will 
be open tothe District Magistrate to take 
any action he likes. 
WG, A. & N.H. c. Order quashed,” 
(4) 25 M. 6x; rx M. L. J. 2335; 3 Bom. L. R. 
540; 28 I. A. 257; 5 C. W. N. 866; 2 Weir 271; 
8. Sar. P. o (P. G). i a à: 

a . 324; 44. P.. R.I 2 
CEE o MERE ka 


. RANGOON HIGH COURT. 

CRIMINAL REVISION No. 381-B OF 1923. 

September 7, 1923. 
Present:—Mr. Justice Heald. . 
MG TOE BWA—APPLICANT 

l VEYSUS l 
EMPEROR—RESPONDENT. 

Burma: Forest Act (F V of 1902), vules framed 
under, ry. 88 (2) (ili), 98—M arking hammer, use of, 
by servant, in contravention of vules—Offence. 

The use of a marking hamm:r by the servant 
of a licensed aoli:r of the hammer, under a license 
in the old Form No. XX or the new Form No. 26, 
to mark timber in contravention of the provision 
contained ia rul: 88 (2) (#41) of the Burma Forest 
Rules, amounts to a breacu of the rule by the holder 
of the license and renders him liable to punish- 
ment under rule 98. 

Rev ew uf an order of the Hed 
Qu.rters Mag'strate, Tavoy, dited the 
wth My 1923, pissed in Criminal Regular 
Tri No. c4 of 1923. ` 

Mr. Pagel, for the Applicant. 

 JOD3MENT.—Petitioner has been von- 
victed of 2 brech of ru'e 88 (2) (iti) 
of the stitutory rules under the Burma 
Forest Act and has been sentenced under 
rule 98 to a fine of Rs. 60 which has 
been paid. l 
. He appe:led to the Sessions Court, but 
his appeal was dismissed. 

H- now applies to this Court in revi- 
sion m tie zroind that his conviction 
was illez:1, and th:t the facts proved were 
not sufficient to warrant it, 
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He was admittedly the licensed holder 
of a marking hammer. That hammer. 
was used by a servant of his to mark 
certain timber in contravention of rule 88. 

The actual license dues not seem to 
have-been produced, but from the Divi- 
sion:] Furest Officers memorand: m which 
is on the record and from the Magistrate's 
Jüdementit would appear thatit was in 


‘the old Form No. XX and notin the new 


Form No. 26. 

Fotm No. XX says that any use of the. 
mark which contravenes any provision 
of any rule made under the Act renders 
the holder of the license liable to the. 
punishment prescribed in the Act of: 
Rules. The new Form 26 says that 
breech of any of the rules made under 
the Act will render the holder of the 
license liable to the punishment prescribed 
in the Act or Rules. But rule 88 (1) 
and Form 26 both say that the holder 
of the license is responsible for the 
legitimate use of the mark, It is, 
therefore, immaterial, whether: the license 
was in the old or the new form, but 
the license should ceftainly have. been 
produced. 

Petitioner's learned Advocate says. that 
because rule 88 says that no. person 
shall “impress a property mark'" on the 
timber spec fied therein, and petitioner has. 
not h'mse'f impressed any property mark, 
he caun;t be punished for a breach of that, 
rule, 

Bat under the license, in whichever. 
form it was, any use of the marking 
hammer which contravenes any rule under 
the Forest Act would render the licensee 
liable to t^e punishMent presefibed, and 


the “pinishment’ prescribed" in my opi- 


nion mst mean th p'nishment pre- 
«cribed for the breach of the partic: lar 
tule in contravention of which the hammer. 
is used. 

Tn thiscase, petitioner’s marking hammer. 
wis undoubtedly used in briach of rule 
88 and the punishment for breaches of 
that rule is prescribed in rule 98. Peti- 
tioner was, therefore, liable to the penalty 
pre‘cribed in that rule, and that is the. 
rule under which he has been pun- 
ished. 

Petitioner’s learned Advocate says further 
that petitioner cannet be held criminally’ 


es | 
SAT NARAYAN SINGH y. EMPEROR, 
liable for - his, seryant’s. breackes of the 
Forest rules unless it is established that 
he:bad.in some way authorised those 
breaches. - - 7 0 m | 
The law on--this subject was considered 
inthe case of Emperoy.v. U Gyaw (1): 
and I am-in general agreement with 
what was there said. E MN | 
I see no reason to believe that-the con- 
viction; in” this case was illegal 'or not 
warranted by the evidence, and I dismiss 
the application, ;.  . s T 
LEA OK. 96 Appiicajton dismissed. . 
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44-Ind. Cas. 347; orl, B.R. 112; II But.. 
X02; 19 Cr L. J. 331... — i ; 
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OUDH ‘JUDICIAL: COMMISSIONER:!S- 
Qr Seem 1-4 
CRIMINAE APPLICATION- NO. 159 OF 1921. 
' -~ Deéembér 233: 5-921. ace 
mo, Bresenti—Mer, Lyle, A: JC. n sou 
—-SAT-NARAVAN-SINGHI-AcCUSED— 2° 
[n] APPLICANT A 


‘ - 
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c^ ÉMPEROR-—COMPLAINANT, <ii 
` €rini^w l Procedure Cose ( Act. Wof 1898), s. 
439—Revisi3n abblicaton- lying 10 lower Cowt— 
High Court, whether will i terfere, 

" Where an application can be made in revision to 
a1 wer Court, the Hig. Court s.ould not, except 
under extraordinary circumstances, entertain fh 
a. lication in tevision unless an application’ jon 
already been made, to the lower Court. 


Shafagat Ullah v. Wali “Ahmad Khan, 30 A. 
ri6; A. W.N. (1908) 25; 3 M. L, T. I24: 7 Cr. L, 
J.48; Emperor v. Kali Charan, A. W.N. ( 
232; Y Cr. L.-].914 and Emperor v. 
Sobhan, 2 Ind, Cas. 846; 36 C. 643; ro €r L. p. 
190; 1i C. W.N. 753, followed, 

Criminal application againstan order of 
the District Magistrate, Sultanpar, dated the 
18th October 1921, confirming that of 
the Magistrate of' the First Class, Sultan- 
pur, datedthe 13th October gar,  —— 5 

"Mr. N.C. Dutt, for the Applicant, | 
` The Government Pleader, forthe Crown.” 

JUDGMENT.—This i$ an application for 
révision of an order- of-a District Mag is- 
trate ‘passed under section 406 of ‘the 
Code of Crimuai Procedure in appeal 
ftoni én “order fequiritig secutity-to -be - of 


^ "or. 
t ey eni J; dy wor uuu ” 
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good behaviour. The. applicant could have 
applied for tevision to the Sessiots 
Judge of Fyzabad but, admittedly, ke 
has-not done so, lt is a sound rule that 
where an. application can be Made | in 
revision to a lower Court this Court-should 
net under ordinary circumstances entertdin 
an application in revision unless an ap- 
plication hasa'ready been made ‘to the 
lower Court, This is the.rule . followed 
both in the Allatabad and -Calcutta High 
Courts. .Shafaqat Ullah. v. Wali Ahmad 
Khan (x) Emperor v. Kali. Charat’ (2), 
Emperor v. Abdus Sobhan (3). There ate 
no extraordinary citcumstances’’ in the 
ptesent case which would justify a de- 
parture from this tule, but as it would 
appear that such applications have been 
received in this Court and as this appli- 
cation has already been admitted I have 
not thought it proper to reject it on 
that ground andI have heard the learned 
Counsel for the applicant, .. He bases his 
application on two grounds, ~ frst., that 
the lower Courts’ have not piven due weght 
to the evidence produced ‘on behalf of his 
client, and: secondly, “that. ` the lower 
Courts wére“ not right in treafing as ad- 
missible in evidence ‘the fact, that the 
accused . had: béen suspeetëd:~ ir. certain 
cases. of. burglary... he judgménts of Both 
the Courts: “below show that. they’ heve 
carefully cons'dered the evidence. before 
coming to a. 'decis'on, and in this appl'ca- 
tion.for revision I am certainly not . pře- 
pated to go behind. the view wh’ch both 
the lower Courts have taken of that evi- 
dence. It is true th.t both the Ccurts : 
below have referred to the statement ‘of 
the Sub-Inspector that'the applcerit was 
suspected in .certain cases of burelarv.in 
1919, 1920 and 192r. That statement, 
as it stands, is not admissible ín. evidence 
but even if we reject it there js ample 
evidence on, the record to justify the 
order demanding security... The. application 
is rejected. EE. ; 

N.K. : pen 
Application rejected.. 
(1) 30 A. 116; A. W.N. (10:8) 25; 3 M. I. T. 


I24; 7 Cr. L. J. 48.. 
(2) A. WEN, (1904)232; 1 Cr. l.J.9x14. 


. (4).2 Ind. Cas 8 6; 6 C. 643; o Cr. f, 
190; 13 C. W, N, 753. Uh e 
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In re COURT-FEES ACT. 


' RAN300N. HIGH COURT. ` 
* CRIMINAL REFERENCE NO. 51 OF 1923. - 
July 21; 1923. . 
` Presei ; ;— Sir Sydney Robinson, KT. +, 
. Chief Justice. 
m ? -In ve. CORT FEES ACT, .Sxerrow I9 
XVI, 

Court Fees Act ie D 1870), s. 19 (#vii), 
Sch. II, Art x- Petition of appeal or revision 
‘filed by Pleader on behalf of. prisoner—Court-fee, 
-whether payable. 

A petition for appeal or. re vísion on d andfiled 
"by.an Ádvocate ox Pleader on behalf of a prisoner 
"under an authority signed by the prisoner i$jex- 
rempted from the paymentof a Court-fee Stamp 
ander section. 19 (xvii) of the Court-Fees Act. ; 

Eur Prosad Banerji v. Gisborne & Co., 1o C. 

T T3 C L'R. 156; 5 Iid. Dec. (N.S.) 42, Jaga- 
aah Kahar v. Emperor, 65 Ind. Cas. 553; 
o4 U. B. R. (1921) 72523 Cr. L. J. 121; (1922) .A. 
oL OR: {U. B.) r4, and diui V. Maroti” Teli, 
-45 Ind, Cas. 158; 14 N. L.R. 77 19 Cr. L. J. 494, 
relied On. ' 

": JUDGMENT. —The wm referred is 
whether a petition of- appeal or revision 
Signed and'-filled' by an ‘Advocate ah 
Pleader on betalt of, &.prisoner under a. 
authority © signed _ by the prisoner mu » 
bear a Court fee ‘Stamp’ 

"It wasthe practice of the late Chief 
‘Court of Lower Burma to’ require that it 
should be stamped. The contrary practice 
prevailed in Upper Bürma and has been 
held ' correct ^ Jaganath Kahar `v. 
Emperor . (x) following the ruling in Kali 
Prosad ` Batiérii v. Gisborne , & Co. a). 
The same view was- taken in Emperor y: 
Maroti Tell (3). ^ 

.It is “none-the-less a petition. by a 
prisoner because - it is filed. on his behalf 
by an Advocate or Vakil and our practice 
Must now be altered. ` I‘ hold’ that“ süch 
pens need not be stamped. ' 

; Order accordingly . 

TA "s Ind. Cas. 553; 4 U. B. R. ae 72; 
23 Gr; T. J. IZI; (1922) A. t R. (U. B.) 14. 

(2) 106. 61; 13 C. I, R. 1565, 5 Ind. Dec. (s. S.) 


i (3) 45 Ind. Cas, 158; TEN I, R. 77i 19 Cr. 
L. J. 494. : 
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KRISHNA ROW Ui SESHASUBRAMANIA IVER; 


MADRAS HIGH COURT. 


CRIMINAL REVISION CasE No. 328 ^ qm 
OF 1922... 2 
CRIMINAL "REVISION. PETITION, No. 28 5. 
OF 1922," dem 


t 


December 21, 1922. 
Present :— Justice Sir Wilian Ayling, Xt, 
K, KRISHNA ROW— PETITION ER ^C 


$ Uo cU9eesus 17 
P. S; SESHASUBRAMANI A: IVRR— 


RESPONDENT. 

Stay of criminal preceedirgs-—District M- Pu 
whether c n direct — High Court, power of—Govers- 
ment of India Act, 181 5,(5 & 6 Geo. V, c,61),5. 107. 

There is no provision in the C de cf Crimir al 
Procedure -which gives a District: Magistrati- ihe 
power to stay proceedings in? E Criminal.Gcürt 
subordinate to him and the power of the High 
Court to pass such au order Can be exercised 
only underits general powers of superintendence 
under section 107 of the Government of India 
Act. 

Raj Kwmari Debi v. Rama Sundari Debi, 23 
C. 610 ;12 Ind. Dec. (N. Ss.) 405 and Anna 
Ayyar v. Emperor, 30 M. 226, 6 Cr, L. J. 19, 
referred to. 

Pet.tion, under sccíiczs 438 and 430 of 
the Ccde of Crim‘nal Prccedure, £98, 
preying the High Court to` revise” the 
order, dated 2oth March 1922,. of. tke 
Court of tke Additicrial". District Magis- 
trate of Tanjore. in Criminal Miscellene- 
ous Petition No, 8 of: 1922- (C. C -No.38 
of 921 on the file of the Court of the 
Probationary Second Cless Magistrate cf 
Tanjore), : 

Mr. T. Richmond, for. thé. ‘Petitioner. 

Messrs. K, S. Jayarama. lyér and, PN. 
Abpuswamy Atyar, for tLe. Respondents, 

The Public Prosecutor Mr. J: C. Agm, 
for the Crown, 

,ORDER.— This is a, revision pet tien 
again. “tan order of the. Additional; D strict 


"Magistrote' of Tanjore ‘directing stay of 


proceedings in a. criminal case, befote the 
Stationary Sub-Magistrete of Tanjore, wlo 
had previously, on application. made. . , to 
him, declined to stay the trial of the cáse. 

' The Additional District Me gistrate says 
that his jurisdiction to pas the stay 


order was, not ' ‘questionéd ` in argument 


before bim, But Mr, Richmond now: de- 
finitely raises the questipn, dnd YI think 
it must not only.be determined, but de- 
cided in his favour, Neither’. the learned 
Public Prosecutor nor le learned ' Vakil 
fpr... the respondent acct sed ii Jin; the ease. fen 


MUHAMMAD ZAHUR Y; EMPEROR, 


point 01t to any provision in the Cede of 
Criminal Precedure which would give tle 
Distr ct Magistrate the power to stay pro- 
ceedings in a Criminel Court? sutordinate 
t» him and it wou'd appear that this Court's 
power to pass such an order can only be 
exercised under the general powers of 
superintendence, 

[Vide Raj Kumari Débiv. Rama Sunderi 
Debi (x) and Anna Ayyar v. Emperor (2).] 
I must hold that the order of the Distrct 
Magistrate is wljra viresand it is hereby 
bet aside. 

v. N. V. Order set aside. 


(x) 23 C. 610; 12 Ind. Dec. (N. S.) 405. 
(2) 30 M. 226; 6 Cx. L, J. 131. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL REy!sION No, 7 oF 1022. 
January 30, 1922. 

Present; —Mr, D: niels, J. C. 
MUHAMMAD ZAHUR-—ACCUSEp— 
APPLICANT 

versus ` 
EMPEROR—COMPLAINANT—- 
OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 
439— Revision on facts. i 
. The power of the High Court to interfere in 


revision on facts is one that should be very spar- 
ingly exercised. 


Criminal application against <n order 
of the Additional Sessions Judge, Bahraich,. 
dated,the 15th December 192r, confirming 
that of the Magistrate, First Class, 
Bahraich, dated the 26th November rgar. 

Mr, St, G, Jackson, for the Applicant. 

The Government Pleader, for the Crown. 

; JUDGMENT.—This isa crimina] revisicn 
in a case in which the applicant, Muham- 
mad Zahur, has been ‘convicted under 
section 4II, Indian Penal Code, of dis- 
honest posgesson of two stolen bv ff loes. 
The buffaloes belonged to Mansur ; Ahmad 
"Khan. They were left to graze at 
large in the jungle and they disap- 
peated in August 1920; They were found 
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by the complainant dre wirg the cart of 
the ccctied cn Deermler tbe 2cth. at 
Kate rniegbot in the Bi hice]: D sf: ct, ` Tle 
complainant uryoked tbem zrd tock them 
away. | 

The eceused’s defence wes that he 
bought the tuffaloes in good faith {tem 
one Jodha. This defence was originally 
accepted by the Police who sent up Jodha 
for trial under section 411, - Jcdla was 
acquitted and, in conscquerce of a remerk 
in the Mavistrate’s judgment, the present 
accused was sent rp for trial. Jodba hes 
now been produced as a prosecution 
witness. His evidence at firs! was tlat 
he took the two buffaloes in Court from 
One Panchu by way of exchenge and 
sold them to the accused for Rs. 50, 
Wurther, in his evidence, he denied that 
the buffaloes were the same and proceeded 
to detail the differences between those 
which he sold and the buffaloes in 
dispute. The truth, of ccurse, is that his 
evidence is of no value whatever, for if 
he did sell these buffaloes to the accused : 
he certainly did so knowing thet they 
were stolen. In his evidence ke at first 
denied giving any receipt to the accused, 
though in fact he did vivea receipt on 
which his thumb-impression was taken. 
This receipt has been proved and put 
in evidence. - . 

The power of this Court-to interfere in 
revision on the facts is one which shovld 
be very sparingly exercised but in this 
case there docs seem to mea very con- 
siderable doubt «s to whether the <ccuscd 
has been rghtly convicted. Foth the 
Courts below preceeded on tke sssum p- 
ton thot the Luffaloessold bv .Jodha to 
the accused were not the same es tbose 
found in the acersed’s possession. This 
entirely overlooked the tact thet Jodha 
atan earlier stage admitted that the 
buffaloes were the same and in' his evi- 
dence at the present trie] he admitted 
it but sfterw:rds den'ed it, When the 
complainant forcitly tock the tuffalces 
out of accused’s cart and carried them 
away the.2ccus.d went off to the tkana 
and made a report a einst the com- 
p'ainant for so doing. This is certiinly 
not tbe conduct wh'ch one would expect 
in a guilty men. There appecris to be 
a Strong probability that the accused bas 


an, — MÀ — EI, sent 
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been unjustly convicted and I allow the 
fevision and setting aside the conviction 
and sentence passed on the accused 
direct that he be setat liberty, The 
fine, if paid, will be refunded. 

N. H. i 


- 


Revision allowed, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL, NO. IOI3 OF I022. 
2 December 21,, 1922. 

 Preseni:—Mr. Justice Moti Sagar. 
KISHEN SINGH AND ANOTHER —-CONVICTS 
l ' —ÅPPELLANTS 


EE. UVeY Su S 
EMPEROR—RESPONDENT. 
. ; Criminal Procedure Code (Act V of 1898), 
“sa I96— Penal Code ( Act X L V of 1860), s. 124A, 
offence under—Sanction to prosecute— Form o 


sanction, 

The law does not lay down any particular form 
in which the sanction to prosecute foran offence 
under section 124 A of the Penal Code, should be 
accorded. The sanction is sufficient if itnames the 
persons to be prosecuted and specifies the sections 
under which they are allege.i to have committcd 
the offence, as also the period of their activity. 
The mere fact that the sanction does not specify 
the utterances of the accused "would not affect 
its validity. [p. 371, col. 2.] 

Appealíromthe order of the Magistrate, 
Ferozepore, dated4th September 1922. 

Mr. Mukand Lal Puri, for the Appel- 
lant, ; 

Kanwar Dalip Singh, for the Respondent. 


JUDGMENT.— This is anappealagainstan 
order ot a First Class Magistrate at Feroze- 
porecotivicting the accused of the. offence 
of sedition under 124- A or inthe alternative 

f the abetment of that offence under sec- 
tion 124-A, 109 and x14 of the Indian 
Penal Code. The charge against-the ac- 
cused is that they on the 22nd January 
1922 with one Dhani Ram organised an 
unlawful“ Jatha "at Smalsar in the Moga 
Tahsil of the Ferozepore District, and went 
with a large number of national volunteers 
to the Sadar ‘Lahsil “to raise the flag of 
civil disobedience” as they called it, and 
that while they were on their way to Moga, 
they gave utterance to certain seditious 
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6 
songs which were likely to excite dis- 
affection and to bring into hatred o1 con- 
tempt the Government established Ly law 
in British India. Kishen Singh who wes 
said to be the leader of the organisation 
has been sentenced to undergo two years’ 
rigorous imprisonment and to pay a fine 
of Rs. 200, while hardit Singh has been 
sentenced,to 18 months’ rigorous imprison- 
ment anda fine of Rs. 100, 

A preliminary objection is raised by the 
learned Counsel for the appellant that the 
convictions are ba dinasmuchasthesanction 
accorded by the Local Government on the 
basis of which the appellants have been 
prosecuted and convicted is defective, and 
does not makeanyreferencetothe objection- 
able utterances wh'ch they are alleged to 
have made on the day when this incident 
happened. I do not think there is any 
force in this contention. The section does 
not lay down any particule: form in which 
the sanction should be accor ded ; sanction 
must be deemed sufficient if it names the 
persons to be prosecuted and specifies the 
sectionsunder whichthey areallegedto hax e 
committed the offence, es also the period 
of their activity, see Pulin Behary Das vw. 
Emperor (1). The mere fact that the sanc- 
tion does not specify the utterances made 
by the accused or the songs which they 
are alleged to have recited does not inany 
way affect its validity, and I must overrule 
the objection. 

The next contention raised by the learned 
Counsel for the appellants is, that the evi- 
dence relied on by the Trial Magistrate in 
this case is of a very doubtful character 
and that it does not clearly establish the 
offence with which h's cl’ents have been 

. charged. Avery large number of witnesses 
were produced on behalf of the prosecution 
in support of the allegation that en the 
22nd january 7922 the appellants drove 
along the road leading from Samalsar to 
Moga and that they kept on singing songs 
which were likely to spread disaffection, 
but after carefully going through their 
‘evidence and giving full weight to the 
arguments addressed by the learned Counsel 
for the Crown, I am of opin:on that the 


4 13 Cr. 
ad 


16 Ind. Cas. 257; 15 C. L. T. 5x 


: N. 1105. 


I. J. 609; 16 C. W. 
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evidence relied on is far from satisfactory 
and is wholly insufficient to justify ther 
conviction. Somé of the witnesses produced 
are Zaildavs and Lambardars who have 
admittedly appearedas witnesses on behe lf 
‘of the Police ina large number of political 
Qr semi-political cases and there is force 
in the arguments of the learned Counsel 
‘that little reliance should be pleced on the 
evidence of such stock witnesses. Other 
witnesses are Police constables and Sub- 
Inspectors of Police but they have obviously 
given a highly coloured and exaggerat ed 
statement with regard to the. whole 
affair, and it is impossible to sustain the 
convictions on their oral evidence alone 
contradicted as it is by their own Police 
diaries. Ganga Ram (P. W. No. 2) incharge 
of Baga Purana'Police Station stated that 
he saw the appellants going to Moga with 
about 35 other men andreciting thefollow- 


ing verses in chorus :— " 
|: x. “Nahin rakhni ek zalim Sarkar, 
2. “Hans Hans ke Jalnun Jawange, 


Swaraj lekar awange.” 


3: “ Eh Shahi farman 10vdeo " | 
4. “Kar deu munh. sir: kala naukar 
shahi da.” 


Inthe d'ary or the report wh'ch the wt- 
nesses submtted: on the 24th jenuery 
1922, in respect of ths affair and a' copy 
of which hasbeen placed onthe record there 
is no mention of these songs having been 
recited except only of one, viz., No.2 " Hans 
Hans ke Jail nun iawange ", whichis clearly 
not seditious. No explanation has been 
givenas to why a noteinrespect of the other 
seditious verses was omittedfromthe diary 
if they wereasa matter of fact recited and 
the witness heard them recited. The ac- 
cused have denied that they recited the 
seditious verses attributed to them e nd their 
denialereceives support from the statement 
of R hmat Ullah, P. W. No. 4, who says 
that he sawthe accusedgoingin a procession 
on the 22nd January last on the road to 

“Moga reciting only the verse noted in Ge nge 
Ram’s diary ‘viz., " Hans hans ke jailnun: 
jawange, pakian pakaian khwange” (We 
shail go to Jail laughing and shell eat the 
food cooked by others). Gurnam Singh 
(P. W No, 3) is nota wtness as to the 
incidents of 22nd January and mey, there- 
fore! beleft out of consideration altogether, 





| (1025; 

; $us T Ee E 
Balwant Singh, P. W. No. 11,is.another 
Sub-Inspector of Fotce whe dep ccec to Lis 
having heard all the sediticus scngs now 
attributed to the accused bit his evidence 
is in no way better than thet of. Ganga 
Ram (P. W. No. 2). It is admitted that 
the . tum iums ~in which the accused 
were driving did not stop at any plece, 
and that the witnesses heerd the songs 
as the tum tums passed along the road. It 
is difficult to understand how the witnesses 
could have heard all the songs recited et 
one and the same time in the few minutes 
only which it must have taken for the ium 
tums to pass along.  . 

It is also a significant fact thet cin cst 
every one of the witnesses for the prosecu- 
tion happened to hear and to remember 
only one verse of each of thexarious scr¢s 
alleged to have been sung by the accused 
and that theseverses are dent cally !Eescne 
which each witness happened to. hear end 
to remember. It may possitly bea coin 
cidence as aigued by. the learned -Councel 
‘for the Crown, but it is a- very strenge 
coincidence which, in my opinion. corisider- 
ably weakens the character of the eviderce 
produced. MEN D6 

Aiter a careful revicw of the entire exi- 
‘dence ont herecord,J am of. oj inicrthid tke 
oral evidence relicd on Ly the prosecuticn 
is most inconclusive, and dces; not .íu]ly 
establish the charge of sediticn "Lrcvght 
against the  appélle1ts. l acetyt ike 
appeal, and, setting aside the cóni:cíicrs 
and the sentences, acquit ihe accused. ~ 

wW. C.A, Appealaccepied. , 
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` MADRAS HIGH COURT, |: | 
CRIMINAL. REVISION CASE No. 695 OF 1922. 
| CRIMINAL REVISION PETITION NO. 58r ' 
OF 1922.. 
February:1, 19023. . ^ í 
Present :—Mr. Justice Spencer. - 
NAMBIA. PILLAI—PETITIONÉR ` 
versus o 00707 
SUDALAIMUTHU NADAN. AND 0: BERS’ 
— PETITIONERS— RESPONDENTS. - . 
Criminal Trcedure Code ( Act’ Y . of 4.898), 
ss. 17, 439— Criminal | Rules. j.of | Practice,, 
# 122— Criminal trial, stay ,- of-—District 
Magistraie, powers ‘of-—Mischief ‘and ‘rioting, . 
w= cu t€ | -3 


"dw r ad a 
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complaint of—Stay of trial during pendency of Civil 
suit for title— Improper ordéy — Revision. 

: Section 17 ot the Code of  Criminal' Pro- 
cedure, which declares all Magistratcs and-Bcnckes 
of Magistrates in any D strictto be subordinate to 
the. District Magistrate of the District who is in- 
yested.with powers to make rules and give special 
orders and r. 122 of the Criminal Rules of Practice, 
which treats of his powers of supervision over their 
magisterial Work, suggest that a- District Magis- 
trate has wide powers of superintendence over his 
subardinate, Magistrates which might be corsidcr- 
ed to justify special directions being issued by him 
to stopor go on with particular proceedings pend- 
ing before them. — —— 

But itisinexpedient that the trial of a criminal 
case on a complaint of rioting and mischief should 
be stayed pending the disposal of a civil -suit 
on the question of title and an order staying 
such a. trial made by a District. Magistrate 
“is liable to be set aside by the High Court. 


Petition, under sections 435 and 439 of 
the Code of “Criminal Procedure, 1898, 
‘praying the High Court to revise an order 
‘of the Court'of the District Magistrate, 
 "Tinnevelly, dated the 12th June. 1922, in 
T. Dis. No. 1727 of 1922 (C. C; No. 67 of 
1922 on the file of the Court of the Sub- 
‘Magistrate of Nanguneri). 
` Messrs. C. Navasimhachartar, Chidambaram 
"Pillai and Marthandam Pillay, for the Peti- 
tioner, ; í 
" Mr. V. L. Ethiraj, for the Public Prosecu- 
“tor, on behalf of the Crown. 

U Mr. K. U. Luke, for the Respondents. 

^ ORDER.—It is argued on the authority 
of the decision of Ayling, J., in Krishna Row 
ve Seshasubramania Tyer (I) .that. the 
‘District Magistrate had no power to stay 
the trial of a criminal case in the Court 
of a subordinate Magistrate in his District. 

It: is undeniable: that the High Court 
is, under the. Government of India Act, 
. invested with powers of superintendence 
over all the Courts of Justice in the Presi- 
dency and it has been held in Anna Ayyar 
v. Emperor (2), that those powers include 
‘a power to direct the stay of proceedings 
in such Courts. ` 
"Section 17 of the Code of Criminal Pro- 
cedure, which declares all Magistrates arid 
Benches of : Magistrates in any District 
to be subordinate to the District Magistrate 
of the District who is invested with powers 
to make rules and give special orders and 
rule 122 of the Criminal Rules of Practice, 
= "(1) 76 Ind. Cas. 869; (1723)-M. W, N. 251 (192 
PL ty 688. 869; (1723) m W: N. $517 (1923) 
inaa) BOM, 24646 Cr. In Jr31. 
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which treats of his powers of supervision 
over their magisterial work, suggest that a 
District Magistrate has wide powers of 
superintendence over his subordinate Magis- 
trates which might be considered to justify 
special directions being issued. by him to 
stop or go on with particular proceedings 
pending before them. 

I, therefore, do not wishto rest my order 
on the ground that the District Magistrate’s 
order was entirely without authority but 
on general reasons of expediency. 

As pointed out in Raj Kumari Debi v. 
Bama Sundari Debi (3), the plaintiff in a 
civil suit.has command of it and can within 
cettain limits protract its disposal ‘at his 
pleasure. 

It is not known when the suit instituted 
by respondents will “be disposed of and 
when judgment is given there may be 
an appeal and even a second appeal. It is 
‘undesirable that this complaint of rioting 
and mischief should remain . undispored 
of till the Civil Court has pronounced on 
the question of title, especially when it is 
realised that the Criminal Court will in 
any case have to decide questions of posses- 
sion, etc., upon which the judgment of the 
Civil Court will not operate as ves judicata. 
The Magistrate will have to decide the 
question of the criminality of the acts 
alleged to have been committed by the 


-accused for himself. 


I. set aside the District Magistrate's 
‘order and “direct that the Sub-Magistrate 
of Nanguneri do proceed with the criminal 
case pending before him. 

ING Ve Order set aside, 

N. E, 

(3) 23°C, 6xoj 12 Ind. Dec, (N. $.) 405. 


- 





MADRAS HIGH COURT. * 
FULL BENCH, 
i August 20, 1923. 
` Present »—Sir Walter Salis Schwabe, K'r., 
Chief Justice, Mr, Justice Coutts. ~ 
Trotter and Mr, Justice Krishnan. 
In the matter of AN ADVOCATE 
; OF THE HIGH COURT. 
Letters Patent (Mad), cls. 9, 10—Barrister of 
English Inn enrolled as Advocate. of High: Coun 


England—Disbar~ 
meni by .Benchers—No action in: India—Insti- 


-tión of. proceedings., under ‘Letters Patóid -aftar 


several years— Jurisdiction ef Courte=Constdevations 
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In the matter of AN ADVOCATE OF THE HIGH COURT; 


—Subsequent — conduci — 
practitioners. 
JA Barrister of the Lincoln's Inn, London, 
wh was enrolled as an Advocate of the High 
Court, Madras, was convicted while a young man 
in London of the offence of perjury and sentenecd 
to six months' imprisonment. He was then ex- 
pelled and disbarred by the Benchers of ihe Inn 
and their action was upheld in appeal by the 
Judges in London. No steps, however, wete taken 
to remove him from the roll of the Advocates 
of the High Court in Madras and after a lapse of 
several years he commenced practice as an Advo- 
cate in Madras. Proceedings were therevpen 
inst tuted by the High Court under the Letters 
Patent calling upon him to show cause why his 
name should not be removed from the Rolls: 


Held, (x) that the High Court should not allow 
the propriety of the conviction and sentence to be 
questioned but could and should inquire into the 
facts to ascertain the degree of moral turpitude 
involved to form an opinion whether the practi- 
tioner should be removed or suspended or be 
otherwise dealt with: [p. 875, col.1.] 

(2) that the decision of the Benchers and the 
Judges in England disbarring him on the facts 
as they then stood was perfectly correct but the 
High Court was not bound to follow the decision 
of the Benchers of the Inns of Ccurts but had 
by the Letters Patent a discretion vested init 
which the High Court must exercise in every case, 
giving, of course, due weight to the views of the 
Benchers ofthe Innin England; [p. 875, col. 2.] 

3) that on the matter coming for considera- 
tion after the lapse of some years, it was open to 
the High Court to consider the matter as it now 
stood and to take into consideration such mattcrs 
as would be relevant in an application to reinstate 
a man who had been disbarred; [p. 875, col. 2.] 

(4) that the order of disbarment was not neces- 
satily final or conclusive for all time and it was 
open to the High Court to re-admit a practitioner 
atter the lapse of time if it was saticficd that the 
practitioner had in the interval conducted himself 
honourably and that the sentence of exclusion 
had had the salutary effect of awakening in him 
a higher sense of honour and duty; [p, 875, 
col. 2; p.876, col. 1.) 

(5) that though the crime of perjury did involve 
moral turpitude, having regard to the fact that 
it was committed in the present case while yet the 
delinquent was young and he swore falsely under 
the stress of severe cross-examinalion in a case 
whete he was personally defending himself against 
a very serious attack upon his character and having 
regard to the considerable body of testimony 
from his brother practitioners that he had, since 
his retutu to India, been leading an honourable 
and reputable life, the ends of justice would be 
met by his suspension for a period of twelve 
months. [p. 876, col 1.] 


It having come to the notice of 
‘the High Court that an Advocate of 
the High Court and a Member of Lncojin’s 
‘Inn had been convicted of prejury and 
.sentenced to: undergo six months’ im- 


"t 


Testimony of brother 


ptisonment bythe Central Criminal Court: 
London, and that the said conviction ahd 
sentence were upheld by the Court. of 
Criminal Appeal, th,t the said Advocate 
had been expelled and disbarred by the 
Benchers of the Lincoln's Inn, and that 
their action had been upheld by a 
tribunal presided over by the Lord Chan- 
cellor, the High Court d'rected that the 
said Advocate be called upon to show 
cause wuy h's name should not be removed 
from the roll of Advocates of the High 
Court, Madras. 

Mr.C. Madhavan Naty (Advocate-Gene- 
ral), for the Government. 

Mr. F. S. Vaz, for the Bar Association, 

The Advocate in person. 


JUDGMENT. 

Schwabe, €. J.— Mr. A. was called to the 
Bar by the Honcurable Scciety of Lincoln's 
Inn in January, 1913. He was admitted 
as an Advocate of this Court under the 
rule which includes among the qualifica- 
tions for such admission a callto the 
Bar in England. After his call to the 
Bar he remained in England for some- 
time and practsed there. Unfortunately, 
he became involved in matrimoniel dis- 
putes arising out of kis relations with 
two English Jadies, one of whom le 
married and withthe other of whem he 
went through a form of merr'age. Accord- 
ing to himit was valid under the MulL.am- 
madan Law, but it was ctearly invalid 
according tothe Law of England. It was 
alieed by the first of t ese ladies that 
he il!-treitedand deserted her, and she 
in some way having got into communica- 
tion with the Editor of a Newsp-per one 
Horatio Bottomley, the latter published ` 
a series of articles reflecting seriously on 
the character of Mr, A: He 
brought and himself conducted an action 
for libel based on these publications. At 
the hearing cof that suit, Le gave 
evidence and was cross-examined by 
Horatio Bottomley, a very  skiled cross- 
examiner, who also conducted his case in 
person, The evidetice given did not com- 
mend itsef to the Jury and Mr. A.lost bis 
case. He was subsequently prosecuted for 
perjury, in respect of the answers alle ed 
to have been given under that  cross- 
examination,. He was convicted and 
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sentenced to six months’ impr sonment and 
on, appeal the conviction was  upLe!d. 
The matter came before the Benchers of 
his Inn, and after a full enqury it was 
dec'ded by reason of that conviction he 
had been proved unfit to rema na member 
of that Honourable Socety and he was 
disbarred and expelled therefrom. He 
appealed to His Majesty’s Judges and his 
appeal was dismissed. The Lord Chancellor 
stated that: “it was impossible to allow a 
man who had been conv'cted of perjury 
to remain a member of the Bar, and 
although, he hoped that tle appellant 
having learnt bis lesson and received his 
pun'shment might be able to lead an 
honest and successful life in the future, 
the tribunal could not interfere with the 
Benchers’ decision.". No steps were taken 
at the time to remove Mr. Á.'s name from 
the roll of Advocates of this Court, and 
after `a lapse of some years he com- 
manced practice as an Advocate in Madras. 
The attention of the Heh Court having 
been called to these facts, be was called 
upon to show cause why his name shou'd 
not be removed from ther Roll and he 
now appeers to show cause, 

In such cases the Court will not allow 
the propriety of the conviction and 
sentence to be questioned, but can and 
will enquire into the facts to ascertain 
the dezree of moral turpitude involved 
aud to form an opinion  whetber the 
lezal practitioner in queston should be 
removed or suspended or be ot erwise 
dealt with, It has been arcued betore 
us that the rule as to not all wing the 
propriety of the conviction and sentence 
to be questioned does not app'y where 
the conviction took place in England end 
the application to the Court is in 
this country, I do not consider it neces- 
sary to cons'der how far this ru'e is 
applicable to cases of convictions in an- 
other ` country, though I concede that 
it is poss ble that woere the Criminal 
Law of the two countres differs in respect 
of the mutters charged or in 2 case 
whare it is aileged that there had nut 
been a fair trial in some foreign country 


the rule m'ght be held not to be appli-- 


cable. But, in this case, the law of the 
two countres is the same and it is 
quite clear that Mr, A. received a full 


and fair trial at tre hands of the 
Englsh Jud: e and Jrry. Indced, Lis own 
submiss on to tle contrary iis based on 
tLe admission of certain sh €rt-tind notes 
of his cross-examination as evidence of 
answers given in respect of wh'ch the 
charge of perjury was brought. He 
suggested that stch skert tand notes 
were inaccurate and that the inacerracy 
was intentional and due to corruption 
of the short-hand-writcrs by Horatio 
Bottomley, It is a matter for regret 
that in the stress of argument, 
he should have chosen to make such 
allegations which are entirely t.nsi p ported 
‘by evidence and which Iam quite clear 
are unfounded, I am satisfied tlat he 
was rightly convicted, and it is, there- 
fore, immaterial to consider whether or 
not we are bound without enquiry to 
accept the conviction as correct. If it is 
a matter upon which it is open to me 
to express an opinion, I mist also say 
that I am quite satsfied as to tke pro- 
priety of tle decision of his Benchers 
and of His Majesty’s Judges. If an 
applicaticn bad been made soon after- 
wards, in my judgment, on the facts of 
this case, no other order could have been 
properly made tlan that his name should 
be struck off from the Roll of Advocates. 
I wisb to guard myself from saying that 
this Court is bound to follow the decision 
of the Benchers of tke Inns of Corrts, I 
think it has, by the Letters Patent, a 
discretion vested in it,and it must in 
every case exercise that discret/on itself, 
giving, of course, due weight to tleviews 
of the Benchers of a man’s Inn in 
England. 

But this case has not come before us 
immediately, but after the lapse of some 
years, and in my judgement, it is opem 
to this Court to consider the matter as 
it now stands and to take into considera- 
tion such matters as would be relevant 
on an application to  reinstate a man 
who has been disbarred. The law, I 
think, is qute clear that an order of 
disbarment is nut necessarily final or con 
cius've for all time and that it is open tc 
this C.urt to rea dmita practitioner after 
tielapse of time, if it is sat;sfied that the 
practitioner has in the interval condrcted 
himself „honourably and that the sentence 
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of'exclusidn:has had the salutary effect 
of: awakening, in, the delinquent a higher 
senie of honeur and duty, so that he 
nny- be safely entrusted ^ with the 
aifzirs. of his clients and admitted.to an 
honourable profession without. its suffering 
«lé»radation; and'insuch a case it is open 
to ithe proper tribunal to restore. a mam 
to the Rolls "whether he be a Batrister, 
advocate ot Attorney —See Ex parte Pyke (x) 
and the judgment. of Mookerjee, J.,in Inre 
Abiruddin Ahmed (2). Inthiscase we might 
strike. off the name from the Rolls . and 
leave it to the practitioner tg qualify 
himself again for admission by ; applying 
to his. Inn for reinstatement. But Mr..A. 
is here and not in England. He desires to 
practise here and not there and I do not 
think it would.be right for us to avoid 
the -tesponsibility of considering the 
matter. for. ourselves by. leaving the 
burden. of- the decision to the .Benchers 
of hisInn. : We have before us a corr 
siderable body of testimony that Mr. A. has 
led ‘an. honourable. and  reput.ble . life 
since his return to this country. l.think 
too we may take into  considerat!on the 
fact that, although this crime. of perjury 
did involve Moral turpitude as a. practi- 
tioner, at- the time he wes young , and 
that he swore falsely under the stress of 
his severe cross-examination and that in 
a; case where he was in fact defending 
Himself from a very serious attack. upon 
his character, and that he probably .be- 
came somewhat unbalanced by reason of 
his.- matrimonial affairs in a foreign coun- 
try, and. his being involved in a mass 
of personallitigation resulting..therefrom, 
On the whole, the justice of the.case will 
be thet “by ordering that Mr. A. shall be 
suspended irom practice. as Advocate for, 
d: period of twelve months, such time to 
iin fm the 26th February 1923; the date 
when hei first. appeared before this: Court 
fó- show cause. The order will not, be 
ratréspective in: effect and his suspension 
will befrom now until February 26th, 1924. 
` Coutts Trotter, J.—My ‘Lord the Chief 
Justice bas. set. out the facts in relation 
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to this gentleman, and 'I need not repeat 
them. - But I think -it is right that. I 
shotld - state in my own words my 
reasons for concurring ih tle course ke 


-has-proposed, and I .fully realise the 


serious responsibility which is cast upon 
It was,at one time 
Stiggested that we. were relieved; of- that 
responsibility ox-the ground that one of 
the qualifications necessary for the enrol- 
ment of an Advocate in this . Court .was 
that the applicant- should be.a member 
'of«the English Bar, and that, as it is not 
suggested that Mr. A. has or had any 
Other. qualification, on ceasing to be a 
member of the English Bar he.must. ipso 
facto be. removed from the Roll of Advo- 
cates: of this Court as being: a. person 
without qualification. , I, do~ not. think 
that we are entitled so to evade theres- 
ponsibility: of determining for: ourselves, 
whether reasonable grounds. exist for tak- 
ing the step that we, are invited ‘to take 
by. the Adyocate-Generalin the .name., of 
the Bar, and I think that we are ‘nvested 
with a. discretion wbich,. however reluc- 
tantly, we must exercise for ourselves. 


I agree that tlie actual conviction. of 
Mr. A. for perjury is a thing which we 
eatinct allow ‘him ‘to go behind, and we 
must take it that. he ccmmitted-- the 
crime ‘for which be ‘was: tried atig .con- 
Victed. But J. think we are entitled, indeed 
ate bound, to look into the facts in order 
to fórüi'an opinion a$ to the. degree of 
moral turpitude involved in a. ccnviction 
cn thoséfacls. In doing so, I am. not 
called upon to express any cpinion: as 
to his. relations - with the two women 
in" whose -lives’ he. involved himself, 
With ~ regard" to the first, there. seems 
reason to” ‘believe that Le infected 
her “with” gonorrhoéa soon . after’ their 
martiage.? There also seems reason | to 
think that at the time of- the. marriage 
he quite honestly believed himself to he free 
from’ ‘taint. With regard to’: Miss: Ling, 
I confess myself unable to see that she had 
any’ legitimate cause of complaint against 
him. “On ber own admission she seems -to 
have known all the facts relating to.bim 
and all the risks ske ranin going through 
a form of marriage’ with shim“ at^ the 
time aken she. commenced ler associations 
with him,” But there:-can--be = no- possi- 
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bility of doubt .that when cross-examined 
in the libel action which -he brought against 
Mre. Bottomley he committed deliber- 
ate -perjury by swearing that he was 
not the father of Miss Ling’s child. He 
was foolish enough in: this Court ` to 
suggest that thé short-hand-writers who 
recorded those answers were tools in the 
employment of Bottomley and that he 
never gave the answers they swore to 
such a suggestion cannot be” éntertained 
for a moment and I think it'is: quité 
clear that' he did what is: sometimes 
spoken of as “sweating by the card." 
I entirely “and respectfully ` agree ' with 
Avoty, J., that the 's»onef that ‘swearing 
by the card' is recognised and punished 
as perjury, the better; and indeed there 
isa very old instance in the books 
where it was so punished.  . 

At the same time, I think. that; “we- ate 
entitled to look at this man’s position 
an See:-what he actually:. did,” He ' wis 
being persecuted: by a ruffian - who. con- 
ducted a blackmailing. journal- whose 
activities are the more’ revolting because 
they were conducted .im «the: hypocritical 
guise of a censor..morum,’ Mr. -A. ^was- prae: 
tically a-ruined! mam unless he -could 
vindicate ‘his character^in-an action for 
Libel against that jourhal or . its ‘editor 
or both. He throughout maintainedand 
maintains now that he regards Miss 
Ling as being accord ng to the Law of 
his own people and by every moral law, 
bis wife, These are the circumstances 
im which he took the foolish and wrong 
step of swearing that be was mot te 
fatyer of Miss Ling's child. It' wes because, 
as he said, be regarded ker not as Miss 
‘Ling but as Mrs. A. Thereis this to be said 
in extenuation for his doing so, namely, 
that he was soaded and harassed’ by a 
‘relentless persecutor, and that so far as 
I can see it was perjury ecmmitted not 
deliberately "inf rberance of any fravdu- 
lent aim,. or so as to cause any in- 
jury to anybody else, but solely in self 
"defence.: No doubt its tendency was 
to pervent justice; and it even migtt 
have tended to put damages in tis 
pocket to which his character did not 
entitle. him;-but I do-not think that this 
consideration actuated Him ot was present 
to Lis; mind. It. was, also I`. think 


inspited by that desire‘ not A diy 
found in an Indian Barrisțer of trying 
to make ‘by a verbal -quibble a score 
off his opponent. I think his conduct 
is not inaptly described'in the documént 
which is signed by an Indian gentlethar 
of position who has written on bis be- 
half as ‘conceit and legal lunacy 

Perjury is'en offence, the: gravity of 
which Ido not beek to minimise especi? 
ally when committed by á member otf 
the Bar-who knows its full import; 
At ihe same: time, it bas ‘many ' degrees 
of gravity, and I think there is much 
to bé said in extenuation òf fhe offétice 
cómmitted'by Mr, A. I am the more 
inclined to take this view as in the latter. 
Part of’ his address to us Mr." A: . practicat- 
ly abandoned the foolish attempt toargue 
ag:inst'the propriety of “his convictiog 
and in effect threw himself : "RENE the 
clemency of the Court. 

The much greater difficulty ahe fias 
pressed upon. Me throughout and’ presses 
upon me still is the gravity of. the 
position of ‘our appearing to ‘act contrary 
tn the: action of the Benchers of Lincotn’s 
Inn .who disbarred. him and the: very 
eminent Judges... who: confirmed iat 
sentence. In view of certain arguments 
taat weie.addressedto us by Mr. A.-—-atgu- 
ments to my mind both injudiciovs and 
pernicious, I wish to make my attitr de 
on one point as ‘cleat’as I can make 
it. I utterly dissent from the: view that 
any different standard of conduct’ or 
character is required from a Barrister of 
Ind an race to a Barrister of English race; 
I equally strongly dissent from the view 
that a different standard of honour should 
be held to exist for a ptactitioner at the 
English Bar of whatever race and the 
practitioners of this Court wkether Bétris- 
ters or Vakils. I am jealous of the 
honour of the Bar which practises: before 
me as I am proud of what l- believe 
to be its high standard of -professicna) 
‘conduct; and I resent as keenly as I feel 
Convinced that that Bar would -resent 
any suggestion that the standard of honour 
that it strives fo Maintain and which 
it would wish this Court to uphold ‘is 
in any respect lower than the. standard 
demanded from practitioners at the Eng: 
lish Bar. So far from: thinking that- any 
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prejud'ce was imported into any of the 
proceed ngs jn England by reason of Mr. 
A's race, I think that all those who in- 
vestizated the case were clearly a tuated 
by an insistent desire to make such al- 
lowance both for his race and his 
feligion as probably told considerably in 
his favour. 

My reasons for taking the undoubtedly 
Strong course we are taking of allow- 


ing this gentleman to continue to 
Tactise in these Courts are the 
ollowing. Inthe first place, I think 


that he has been very severely punished 
already for what he did. I think itis to 
his credit that for a number of years he 
has acquiesced in that pun'shment and 
has only recently sought once more to 
geek his livelihood in what he tells us—I 
See noreisonto question his statement—is 
the only vocation in which by his tiain- 
ing and associations he is able to earna 
living. In the next place, it does weigh 
with me very greatly that Vscount Cave, 
& Lawyer of the greatest eminence and 
now Lord. Chancellor, when Home Secre- 
tary, thought fit to order his release 
immediately on the rejection of his ap- 
peal against his conviction, It also 
weighs with me greatly thata very large 
number of documents have been put - be- 
fore us includ ng a memorial signed by a 
large number of well-known qa tioners 
of this Court, men mostly of a different 
rice and creed to his own, who all 'con- 
cur in the view thit he has sufficiently 
purged his conduct, and that h’s episode 
is a blot on a previously honourable 
career, that is fit to be associate. with 
them in tbeir profession, and thit, there- 
fore, they recom nend him to the favour- 
able cons deraton of this Court. Finally, 
I de not conceal my view that it is 
Much “in extenuation of his most re 
pre jensible conduct that it was committed 
under the goad of the relentless persecu- 
tion for the mere purpose of public noto- 
tiety by one of the foulest pests that 
has ever infected English society. Perhaps, 
. I may make my posit’on cleat by putting 
it in this way. If this Covrt were invest- 
ed with jurisdiction to re-admit him as 
.& member of the English Bar, which it 
is not, I should cons‘der thet he had 
purged his offence and was fit toresume 


the’ privileges which he justly lost. as 
that is ny op'nion it logically follows thit 
I must say as I do that he is entitled 
under the conditions which my Lord has 
laid down to be permitted once More to 
practise as an Advocate of this Court. 
Krishnan, J.—In this case the learned 
Advocute-General h.s applied to: us to 
exercise our disciplinary powers under 
the Letters Patent and to remove 
the name of Mr. A. an Advocate of this 
Court, from the Roll of Advocates for the 
reason that he was convicted of perjury 
by the General Criminal Court in London, 
a conviction which was’ confirmed on 
appeal and he wis disbarred subsequent- 
ly by the Benchers of his Inn (Lincoln's 
Inn), by reason of that conviction their. 
order being confirmed by His Majesty’s 
Judges on appeal.’ < 
Mr. A. was called upon to show cause 
why thisapplicationsho.ld not be granted. 
He did not deny the facts stated by the 
Advocate-General but he raised certain 
contentions in answer which I shall con- 
sider, The first point hetried to make was 
that he was wrongly convicted and that- 
we should examine the facts of the per- 
jury cese against him and decide for 
ourselves whether his conviction was 
right or wrong. Now, it was laid down 
by the Privy Covncl in In the matter of 
Rajendro Nath Mukerji (3) that in an 
enquiry into the conduct of a practitioner 
under the Letters Patent the propriety 
of a conviction and sentence covld n't 
be quest‘oned though the facts of the case 
might be considered to see whetLer the 


.cu'pibility of the individua’ concerned was 


such as to disqualify him for his profes- 
sion. Sir Richard Couch who delivered . 
ther Lordslips’ judgment in that case 
quotes and follows the fullowing observa- 
tions of Lori Mensfield in In re Brownsall 
(4) “ This appl caticn is not in tLe nature 
of a second trial or a new punis! ment, 
But the questionis, whether, alter the 
conduct of this man it is proper that 
he should continue a member of a pfo- 
fession which should stand free from all 


(3) 22 A. 49; 3 C. W. N. 736; x Bom. L. R. 708; 
26 I. A. 242; 7 Sar. P. C. J. 556; 9 Iud. Dec, (x. S.) 
1064 (P. C). 

(4) (1728) 2 Cowp. 829; 98 E, RB. T385: 
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Süspicion..... And itis on this principle, 
that he is ay unfit person to practise as 
an Attorney. It is not by way of punish- 
ment; but the Courts in such cases exer- 
cise their discretion whether a man 
' whom they have formerly admitted, is 
a proper person to be continued on 
the roll or not.” The Court would not, 
as a matter of course, strike a man 
off the Rolls because he has been convict- 
ed but will examine the case to see in 
what manner its discretion should be 
used. It will not, However, examine the 
propriety of the conviction on the merits. 

It was argued in answer by Mr. A. 
that these principles could not be applied 
to his case as he was convicted not by a 
Court in l.dia but by an English Court 
which, according to him, is iu the positon 
of a foreign tribunal. I am unable to 
accept this argument. No author ties 
have been cited in support of it, In a 
matter of disciplinary Jurisdiction, which 
we are now exercising, the English Court 
cannot, in my opinion, be put on the same 
footing as a foreign Court. 


It is because Mr. A. was a Barrister 
of England thet he wes admitted as an 
Advocate here, The queston whether he 
should be continued as an Advocate here 
stands on mich the same footing as the 
question whether ke should be allowed to 
continue as a Barrister in England and 
if for the purpose of deciding the latter 
question the principles stated in In the 
matter of Rajendro Nath Mukerji (3) 
applies to judgments of English Courts, es 
' they clearly do, there is no reason not to 
apply them for the purpose of decid ng 
the former question. The question w: e- 
therthese principles will apply when tke 
judgment relied on is really tiat of foreisn 
tribunal and, if so, subject to whit con- 
ditions they will apply is a difficult one 
on which I expressnv opinion as it has 
not been properly argued before us. 

Even assuming that we should go into 
the factsand decideif Mr. A.’s conviction 
for perjury was right there can be no 
doubt that it was. The only substantial 
argument addressed to us on the point 
to suggest tnat sis conviction was wrong 
was, that he did sot utter tie words, 
gegarding which he was charged with 


INDIAN CASES: 
In the matter of AN ADVOCATE OF THE HIGH COURT; 


879 


Perjury bit what he swore to was sme- 
what diferent in effect. there was 
any substance in this suggestion it would 
have beer putforward as themain ground 
of defence in thé perjury trial. On the 
other hand. the short-hand-writers, who 
were called as witnesses to prove what 
Mr. A. hed sworn to, 1n the libel action 
and who ptoved the words used by him 
were not cross-examined at all. The 
suggestion now made, therefore, appears 
clearly to be an afterthought and 
cannot, in my opinion, be accepted for a 
Moment. 


Finding that Mr. A. did commit perjury . 
what action should we take against 
him. The learned Advocate-General in 
the course of his argument suggested 
that as Mr. A. was admitted as an Advo- 
cate here solely on the greuad of his 
being a Barristerin England his debar- 
ment in England should as a matter of 
course lead to his being removed {from the 
list of Advocates. He contended that 
the continuance of hisqualification as a 
Barrister was necessary for the contin- 
tance of his status as an Advocate he 
not having any other qualification for it. 


The point is an importent one but was 
not properly argued by either side. No 
authorities or  precedents were cited. 
Giving it the best consideration I can, 
I have come to tre conclusion that 
the Advocate-General’s argument is not 
sound. Nudoubt, it is true thatit was 
the fact that he was a Barrister that 
enabled Mr. A. to get enrolle; as an Advo- 
cate here and that if he were now to 
apply to be enrolled ke coud nut be 
admitted as he is not a Barrister now. 
But on being enrolled here in 1913 ewe 
must hold thit he obtained the status 
of an Advocate here; and under the 
Letters Patent we can interfere with that 
status by removing or suspend:ng him 
only for sufficient cause shown. We have 
to exercise our judgment in each case on 
tie facts placed before us and decide 
whether sufficient reason has been made 
out to take action and if so what act on 
we should take. To adopt the Advocate- 
General's suggestion world be to allow 
the Benchers in England effectively ta’ 
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control our- discretion -in .the. matter 
though indirectly. 'That does not seem 
to me to bà right., We are not bound 
by the action of. the Benchers any 
more than they . are *bound by ours. 
Though in most cases we should and 
would follow the action taken by the 
Benchers I cannot accede to the argu- 
menttbat we should do so in every 
case. ; 


In the present case we have to con- 
sider not merely the facts which existed 
when the Benchers took action four years 
ago but also all that bas transpired since. 
As pointed out by thelearned Chief Justice 
: the position now is very - much the same 
as if Mr. A. had made an application ‘for 
reinstatement asa Barrister. It is settled 
that stich applications are competent 
even if a man hasbeen altogether struck 
off the Rolls. See Ex parte Pyke (1); Inre 
Abiruddin Ahmed (2) and In ve Hara 
Kumar Chatterjee (5). In that view wemust 
see how the matter stands. Perjury 15 
a. seriousoffence and undoubtedly involves 
great moral turpitude; it is all the 
greater in the .case of practitioners as 
it is their duty whether. Englishmen 
‘or Indians to Maintain the purity of 
the. administration of the law. ‘There 
can be no. difference in. this matter be- 
tween the Eneglsh and the Indian piactt 
tioner or between England and Inda. 
The standard of conduct expected from 
the practitioner is «of cotirse tle same. 
in both the countries, be he an Advo- 
cate, a Barrister or a member cf any 
other branch of the profession. I, there- 
fore, agree with the Lord Chief Justice 
in thinking, that if the facts of this case 
had. been brought to otr notice at the 
time wher the Benchers tcok action 
our proper order would have been. to 
strike off Mr. A.’s.name from the Roll of 
Advocates, . But as I have already stated: 
the. position is not thé same now and 
we have toconSider whether it is néces- 
sary now to adopt the extreme measure 
of striking him. off the Roll or whether 
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a more. jenient order will not meet.the 
ends ofjustice and the -exigencies of the 
situation. p 203 
More than four years have passed since 
Mr, A. was disbarred in England. During, 
all these years there is reason to sup- - 
pose that he has led an- honourable: 
lfe. He has been able to obtain and 
place before us numerous certificates; 
from eminent persons both; here apd im 
England testifying to his good conduct; 
He has also produced a memorial signed: 
by a large number of his brother practi-: 
tioners saying that he is. a fit ‘person: 
to continue at the Bar and asking that’ 
he may be so continued.. At the end 
of the argument he acknowleaged his: 
error and threw himself on the. mercy .of. 
the Court and it may be reasonably 
inferred that he can be trusted to behave 
honourably hereafter, In spite of all tpis,; 
I should have hesitated to take . too 
lenient 2 view of the case as ,the 
offence is such a  seriousone,. But the 
learned Chief Justicehas taken a lenient, 
view of the case and in. a matter like. 
this of the exercise of our disciplinary 
jurisdiction I do. not feel called tpom' to 
differ from his Lordship and to insist om 
more drastic action being taken. I, theres 
fore, concur in. the order proposed, by my; 
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Lord the Chief Justice. . a. Add 
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Vv. N. V. Order accordingly... 2 
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JUDGMENT. 
Napeir, J.—The parties to the suit 
belong to a family of Archakas and the 


56 


AU LÐ NGIANGIN A e anew Md c w t [WAT GN wa 
this decision was that as Exhibit A was 
bindin) end the second defendant passed 
outof the femily, he had no right to 


partition under Exhibit I. The High 


. Court then directed the lower Appellate 


Court to determine certain issues as to 
certain specific properties and pass a 
preliminary decree for partition of what 


pnabintes propeiy payadle out or ine rami y 
. property. 

The l wer Appellate Coyrt has found 
that Exhibit I ho»v ng gone the property 
in the hands of the first defendant is 
family property in which the plaintiff, 
. minor, is entitled to a share. The first 
defendant now seeks to put forward a 
case which he has never put forward 
before, ‘that even if Exhibit 1 did not 
operate as. ə partition he can claim a 
‘partition at or about the date of Exhibit 
Iand the way be puts itis tbis: that 
.as Exhibit I indicates an intention by 
the first defendant to separate nimself from 
the family, the Court must find a valid 
` partition between him and the plointiff 
as from that date or somewhere abovt 
“tha seme dete. He further contends 
“that the proceedingsleading up to Exhibit 
I were notice to the second defendant, 
‘the father of the plaintiff. He relies of 
course, on the decision of the Prvy 
Council, in Suraj Narainy. Iqbal Narain 
{z}. as to the right of any member of a 
family to separate himself from the 
family by giving a notice to the other 
members. -He further relies on the case 
in Kamepallt Ayilamma v. Mannem Ven- 
kataswamy (2) which lays down that notice 
can be given even to a minor so as 
to bind the. minor, the notice being pro- 
perly ‘given to theperson who would, as 
soon as the partition is effected, become 
the natural guardian, and he contends 
that that person is the second defendant. 
.Tt seems to me that thereare at least 
{wo .answers to this contention. The 
_lirst is that it re-opens the cese and goes 
into. a metter which should properly 
have been agitated in the early stages 
‘of the ease and should have been brougkt 
before this Court on tke last occasion. 
in my opinion,itis not open to the first 


(1) 18 Ind. Cas. 30; 35 A, 80; 13 M. L. T. 194 
40 I. A. 40; x7 C.W. N. 333; (1913) M. W. N. 
'r83: rr A- L. J 172; 17 C. L. J. 288; 24 M. L. J. 
345235 Bom, L. R.456,16 O. C. 129 (P.C). 

(2) 43 Ind. Cas. 130; 22 M. L.T. 508: 33 M. L. J; 
746; (1918) M. W. N, 136; SW, 24, 


fe relied tor his partition is not binding 
on him. If he wished to set up that, 
whether there was a valid partition be- 
tween the first defendant and tle second 
defendant in 1910 by virtue of Exribit I 
or not the proceedings there constitutcd 


.& valid partition Between him and thc 


minor, if Exhibit I was not binding, be 
should have set that up in the early 
stages of thecase and it should have 
been made the subject of an issue and 
been decided then. The next answer is 
this, that it is not open toa Court to 
speculate. Admittedly the facts. which 
were in the mind of the first defend- 
ant when he became a -party 1o 
Exhibit I are not the true facts as 
to the relation of the parties one to the 
other at the time. They thought that the 
release deed was ineffectual and: that the 
Second defendant was entitled to a skate, 
and it was on that belief that the first 
defendant entered into this transaction, 
Iixh'bit I, as he himself admits, because 
he was displeased with ihe behav our 
of tle second defendant. As already 
stated Exbibit: I did not represent 
tte true relation of the members of the 
family, and, in my opinion, it is not open 
to us tospeculate as to what he would 
have done if he had .knoun that he 
had already got rid of this second de- 


.fendant whose behaviour he disapproved. 


He might very well have thought that it 
was his duty or possibly to his advant- 
age to have remained the managing mem- 


‘ber of hte family consisting of himself 


and the minor. We cannot act on a 
supposition and this seems to me to be 
another sufficient answer to the case as 


“now set up. 


There 15 this. third answer which is 
that this declaration must be unequivocal: 


It must be couched in such a language, 


or the behaviour must be such that the 
Court can draw no other inference from 
the cireumstatice than that the party did 
desire to separate himself from ope whom 
it is now alleged that he did not se- 
parate. I cannot say that we can find 
an unequivocal declaration in Exjibit I 
or in the circumstance of the life which 
was led by these parties afterwards, It 
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~ seems fo me that where so important a tpos/tiogn it Vythiratha Ayyar v. Yegeta 
. fact, as sepataíion of ajoint Hindutami- Narayana Ayyar. (4) is; this. “the 
“ty is to be established by. declarations^ grand&ón "of an appointed fla ughter under 
* we should he careful to adopt -the-very tke old law or of a daughter under the 
è? guarded language of the Privy Council modermlawis not regarded as equal to 
“as to the position being shown to-be a son's sou. In this view, the ordinary 
" absolutely unequivooal before we allow rule of Hindn Law would prevail and the 
'süch changessto :be made "by letters or nearer grandson would exclude the re- 
t. Statements `of that fid. For these mote grandson." That is the ordinary 
“reasons I am satisfied that this Coart'ean- rale under the Hindu Law which was 


: partition betaeen. the. first .deferifant and  Rafaramagayyamma Bahadur Garu (3) ard 


me wut 


“case in which: atthe- time. the” succes- Schedule tov Exhibit I which is item No. 24 
. sioniopened tbe-cleimants were. all ma- “in the plaint. With regard to ttis thete 
"ternalgrand-chiidren; In. this case at the is very little evidence at all. The lower 
time the'property. devolved by the death Appellate Court bad said that it is in- 
of the mother, the first -defendant’s cluded'in Exhibit I which amounts to an 
father alone was ‘alive, the second’ defend- ‘admission: that whether it was ancestral 
-antis father being dead and.so the:mem- -ptoperty -driginally or not, it has been 
"bers of thei: family claiming were the treated '&sJancestral property. We think 
- second’ defendant 2nd the first defendant's that in the absence of any other evi- 
fathers... That being so it. is. contendéd -dence thisindication mustbe accepted and, 
-on the aüthority:of: Vythinatha | Ayyar. x, therefore, this item No. 24 will be treated 
 Yeggia Narayana Ayyar (4) that the great- -aë joint-family property. 
“grand child does .not share the. maternal 
ogtand-father's property and thatthe prop- . "Phe only othér question -argued wasas 
-erty only. devoived on the first defend--+t0 the. sum ‘of money which is alleged to 
-ant’s father; the.second -deferdant takizig. have heen Spent onitem No. 23. This ques- 
no interest-in. it.- The. basis of that.pró- tion will not erise owing to the finding that 
(3) 25 468; 2; WN ae " GUE : this itenr No. 23, eR from a 
( (3) 25 M4678; C: W. N, 1;12M. b-].299; 291. maternal grandfather and is, therelore, not 
' OON 4 Bom. L. R. 657; 8 Sar.,P.- ede 286. partible, oe prelininary decree will te 
"e (4) 27 M. 382 at pias ` ir modified iii" accordance with the above 


SUGANCHUAND V, CHHABILERAM, 
- directions. Each party will bear their 
own costs, : 

gers, J A 2egree and lave nothing to 
d. 


| Decree modified, 


7 


ad 
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NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. 
APPEAL FROM APPELLATE DECREE NO..552 
. OF 1916. 
March 20, 1917. 
‘Present :-—Mr. M:ttra, A. J. C. 
.« SethSUGANCHAND AND ANOTHER 
—PLAINTIFFS — APPELLANTS 
: Z7SUS 
Lala CHHABILE RAM—DEFENDANT— 
: RESPONDENT. 

Evidence Act (I of 1872), s. 116— Payment of 
rent—Denial of ülle-—Estoppel — Limitation Act 
(IX of 1908}, Sch. I Art. gor—C. P. Tenancy 
. Act (.X I, of 1883), Ss. 43— Transfer, voidable, 
by tenant—Suit ty landzord— Limitation. 

A person who is put in possession as a 
tenant by another cannot deny the title of 
the latter unless and until he gives up posses- 
sion. But if a person already in possession 
attor.s to another, he is not estopped thereby 
fiom denying the title of the latter. [p. 885, 
col. 1.] 

Lal Mahomed .v. Kallanus, 11 C. 519; 5 Ind. 
„Dec. (N. S.) 1104, relied on. 

_.. A suit by a landlord to avoid a transfer made 
by the tenant in contravention of the provisions 
of section '43 of the C. P. Tenancy Act is 
not governed by Art. 91 of Sch. {í to the 
Limitation Aet, l [p. 885, col. 1.) 

; Appeal against a decree of the Dis- 
trict Judge, Narsinghpur, dated the 24th 
August. 1916, conliming that of tke 


Munsil, Narsinghpur, dated the 29th April, 


1916. 
 Mre P. S. Kotal, 
Jants. 

Mr. G. R. Pradhan, for the Respond- 
ent, 

JUDGMENT.— he plaintiff No. 7, Seth 
Sugancnand, claims to. be the adopted 
son ol one Baxiram, the allegation being 
‘that he was adopted by the latter's 
widow, Musammat Bhuri, who died. in 
the year- 1906. . Baxiram -was the owner 
vot an eligat , annas. share “of Mauza 
JBhainsa, The second p aintiff Lachmi- 


for the Appel- 


chandis the mortgagee-in- possessit 
a-moitgage executeu by the fist 

‘Their case is that one Imrat 
the occupancy tenant of plot No 
Mauza Bhainsa, who .on the 

November 1897, that is, befi 
coming inte force of the present ' 
Act, executed a mortgage by co: 
‘sale in favour of the defendant 

the consent of landlord. The di 
obteined.a decree for foreclosure 
:Ist July 1905 and was placed in 
sion of the holding on the 21st. 
1906, The plaintiff No. r as th 
lora of the holding sues to avi 
mortgage on the ground of the 

of consent on the part of his pre 
and for possession of occupanc 
No. 232. The plaintifs say th 
came to know of this transfe 
recently. Their cause ot action a 
the 21st January 1906, that is, w 
defendant took possession. The 

suit was filed on tbe 24th Jul 
The defendant denied tke  adop' 
plaintiff No. I, ‘and the title 

plaiatifis te sue. He pleaded con: 
Musammat Bhuri tothe mortgag 
plaintifis in reply pleaded that the’ 
ant is estopped from questioni: 
plaintiffs title as landlord, inasi 
the defendant has -paid rent 

plaintiffs in respect ot other hold 
the same village. The First Cow: 
the alleged consent on the p 
Musammat Bhuri proved and di 
the suit mainly on this grour 
appeal the District Judge differec 
this finding, and remanded the cas 
fresh decision. After remand, the 
again held that the adoption of | 
No. 1 was not proved, and the pl 
suit was dismissed. On appeal tł 
trict Judge held that plaintif No 
not proved a valid adoption by 4 


. mat Bhuri, but the detendant . we 


to have been estopped from ‘ques 


“the plaintiffs status as landlor 


learned District Judge, howéver, di 
the plaintifis’ suit-on the ground 
is barted by time under Art. QI. 
Limitation Act. 

I have come to the conclusion t: 


“Judgment of the Jower Appellate 


is wrong on both tke points decid 
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the first place, therelas been no:payment 
O: acceptance of. rent’ in.respect of the 
holding. ii dispute. If there had been 
suh acceptance, then it would bave 
amounted to a ratification of. the: defends. 
ant’s status as a tenent, and. no. suit for 
ejectment would lis. The mec. fact. that 


the defendant. has paid rent, to the 


pe:son recorded as the. malguzar: ofr tke 
Pai does not prevent, his. questioning, 
En > . L è 

the title of the plaintifis. By such pay- 


ment he has not led. the plaintiffs: to 


believe in auy representation, for the 

'plaintit No. r knew better then, the 
^ defeadant whethcr. hei was: duly: adopted 
by Musammat Bkuri or net: 
plaintiff No. r be said’ to. have altered 


his position for the worse by, reason. o£ 


such acceptance cf. rent. A. person: who 
is put! in posse:son' as’ a tenant by 
another cannot deny the title of the 
latter unless and' until he-gives up.posses- 
Sion, But if. a person, already in 
possession attorns to another, he is not 
thereby estopped from denying the title 
o the latter, [See | Lai Mahomed v. 
Kallanus (1).] Inthe present. case, the 
defendant was. alteody in possessiog ana 


was not put into possession by the 
plaintifis. Hence, there can be no.estop- 
pel. Moreover, even if there Lod-been 


estoppel, it would.only be confined.to the - 


holdings: in respect of wh eh, there las 
been au attornment, and uot in respect 
of all holdings: in-the pali. Thereus a 
sentence. in the judgment cf the. District 
‘Judge whch is relied upon for the 
appellants. It is to the following effect: 
" Musammai Imt, that. is the. daughter 
of Musammaz Bburi and Baxiram, seems 
to kave relinquished her claims in favour 
of Suganchand, who. is’ thus, in lawful 
possession of the atti.” No. doubt a 
Hindu widow can by a sutreader-accelers 
ate the «state: of the next rëyersioner: 
There is no p'ea of stich a surrender; nor 
is. there any allezation that. Suganchand 
is the next Tevetsiona:, From: whet: has 
been admitted before me, it would: appear 
that the. next reversioner is the grandson 
of Baxitam, thetis danghter’s son, and: 
not Suzanchand who's Baxiram’s.-brotherrs 


` (1) rt €; 519; 5 Ind, Dec, (N. $.) 1104; 
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8 34. 


grandson. In: any sind there being 
no plemoithe point, nor issre, the D's- 
trict Judge wag wrong in spevk‘ng of a 


relinquishment by Musammat Imrt. ‘The 


lady has:been.exam ned.as a witness, and 
no doubt: says.that she does not obiect 
to the. plaintifis’ possession, but in the 
absence of a registered instrument con- 
veying: her rghts to the plaintiff, the 
plaintiff No. x cannot upon such an 
admission: claim to have become. the rea} 
owner of the eight annas patti. The 


finding, therefore, that the plaintiffs 
ate entitled to maintain this suit is 
wrong. 


The learued D’strict Judge is also 
wrong in ho!dirg thet Art. or of the 
Limitation, At governs: a snit of this 
description; Thal Article runs as follews! 
“To cancel or set aside an instrument 
not otherwise provided for?” A transfet 
made. ty: a tenant without the consent 
ofithe- landlord tnder the Tenancy Act 
of' 1883 was. voidable as against the 
landlord; Such a transfer is binding on 
the:tenant. Being binding on the tenant, 
it cannot be cancelled or set aside at 
the instance of the landlord. It can only 
be declared void as against him. The 
Atticle, therefore, has mno application. 
The case of a reversioper sring to avoid 
a transfer by a Hindu widow is some 
wh«t analogous. A revers'oner can re tify 
znd.confirn a Jeese granted by a Birda 


.wid,w in-excess of her powers. A Jand- 


lord can a'so ratifv a transfer made bv 
the tenant without his consent. Their 
Lordships of the Privy Council in Bijoy 
Gopal. Mukerji v. Krishna Mahishi Debi 
(2) held that Art. Or of tle First 
Schedule of the Litritation Act does 
not govern a suit by a _ revers’oner*on 
the death of a Hindu widow to recover 
immoveable property, of which she had 
granted a lese extending beyond her 
own life. The following quotation from 
thit judgment gives the reason: “A 
Hindu w dow is not a tenant for life, but 
is owner of her husband’s property sub- 
ject to certain restr’ct’ons on alienation. 
and subject to its devolv/ng upon her 


(2) 34°C. 329; I1 C. W. N. 43245 5 C. L. J. 33439 
Bom. L. R. 602; 2 M. L. T. 133; 17 M. LL. J. 154; 
4 Ay 1e Ji 3295 34 1. As 87 (P. C) 


b 
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she may alienate it subject to | certain: 
conditions being complied with. Her 


alienation is not, therefore; “‘2bsolutely® 


void, but it is prima’ facte'vo.dable vat: 
the election of the Teversionary’ heir, 
He may think fit to affirm #t;:or he mey 
at his, pleasure treat. it as a nullity: 
without the intervention of any Coutt; 
end he shows his election to. do the! 
letter by commencing - en action "to: 


4 p 2 < t i 
recover possession of the property: There’ 


is, in fact, nothing for the Court -either 
to set aside or cancel ‘as e" cond tion- 
precedent to the right of action ‘ot tthe? 
reversionary heir. It is true that the 
appellants prayed by their plaint à 
declaration that the tjara was 1inopere- 
tive as against them, as leading "up to 
their prayer for delivery ‘to’ them iof 
khas possession. But it was Bot' neces- 
sary for them ‘to do so, end they. might 
have merely: claimed possession, leaving 
it to the defendants to plevd and (if 
they could) prove the cireumstances, 
which they relied on, for showing that 
the ijara or amy derivative ‘deélings 
with the property were 'not- in! fact 
vojdable, but were binding on -the re- 
versionary heirs." "The landlord is. on 
similar grounds not bound to set -as*de 
the tansfer, but may sue’ for possession, 
treating the defendant. as trespasser, It 
was for the defendant to prove end: 
pleed circumstances whch remdéted the 
transfer valid and bind dg "upon the 
landiord. The result is the appeal fails 
. and is, dismissed with costs. | 

‘Appeal dismissed, ^ 


at 
. ». 
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UU Ot MADRAS HICH COURT. 
EAM. FULL.BENCH. ©.. 
is. CIVAL APPEAL NO, 106 OF 1021, 
dim “August 2, 1022. ` i 
Present — Sir Waiter Salis Schwate, “KP: 
; Chief Justice. Mr. Justice Cor tts- 
Trotter and Mr. Jretice Krishan’ `. 
THE VIZAGAPATAM SUGAR. 
"DEVELOPMENT COMPANY, LIMITED, 
AND ANOTHER—DEFENDANTS—APPELLANTS 
a versus `) » 
T. MUTHURAMAREDDÍ AND OTHERS 
; "PLAINTIEFS— RESPONDENTS. . `.. 
- Transfer of Property Act (EV of 1882), s. $4— 
Registration Act (X VI of 1908), s. 17,-(2) (ii).— 
Sale of land— Absence of registration — Possession Ly 
vendee—Swit to recover property. by | oendoy-—De- 
fence of part perfcrmancc—Defence of right to sfe- 
Cific-tevformance. > > WA ee 
: The provisions of section 54'of the Trarsfer 
of. Property Act or of section 17, (2) (2i).of the Re- 
gistration Act, do not preclude the application, of 
the doctrine of part performance. [p. £00, col. 1.) 
` Section 54 of the Transfer of Property Act does 
notexclude.aright toset up possession in pursu- 
ance of a.subsisting and enforceable .ccniract 
ofsale between the parties to such ccntract, 
[p. 890, col. I.) MM UTE 
Mal omed Musa v. Aghore Kumar, 28 Ine. Cas. 
930; 42 C. 80x: 17 Bom... R. 420; 21 C. E. T: 231; 
28.M. L. J. 548; 19 C. W..N.250; 33: A. L. T; 229; 
I7 M. L. T. 143; 2 L, W. 258: (r915) M. W.N., 621; 
42. I. A. r (P.C. and Venkayyamma Rao v. 
Venhatanavasimha Appa Rao, 34 Ind. Cas. 921; 79 
M.:509».20 C. W. N. 1054; t4 A. L: J. 797; 31 M. 


= 
. 
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L. J.:58; (1916) 2.M. W: N. 23120 "M. LT, 137; å 


L. W. 58; 18 Bom’ L. R. 6515; 24 C, Le: J. 279; 43 E 
A138 (P. C), relied upon. . oe, M 

Ramanathan Chetty v. Ranganñatlan Chelly, 43 
Ind. Ca’. 138; 40.M:1134; 6L. W. 300; 22 M.I. T 
173; 35 M. L. J. 252; (10917) M. W..N. 757, 
overruled. ET 3 
` What section- 54 of the Transfer of Property 
Act lays down is that'a document of title to land— 
a-conveyance in short can only acquire validity, 
can only infact be protable,cn regíistraticr.. fo 
far ,from forbidding unregistered | cor tz; cts fer 
the sale of land,. it expressly.recognises their 
existence, denying to them only tke creetica 
of an interest in or charge upon the land itself 
and, therefore, leaving their. contractuel: effect 
as between. the. parties to. .the -centract 
unimpaired. [p. 890, col. 2.], - ; ms 
h Ifán'ówierofland after settling and receiving 
a price for it hands it over to the person payibg 
the:price but.no registered salé-deed.is.exe cuted 
embodying the transaction and the person put 
in possession remains continuouslyin pcssession, 
the owner of the land cannot sue to, reccver 
iton the grornd that nó title passed to the person 
in p. ssession in'the.absence of.á registered sale- 
deed, inasmnch as the existence of a valid contract 
by specific performance is a good 
defence to such a suit, [p. 890, col. 2; p. 892, . 
col. r} Bac a “aya Uy ICH Se Sok ae T5 


db 1 4 


(1) 25 Ind. Cas. 930; 42 C. cul, 17 DOID. 4, IX. "n 
420: 21 C. 1,7]. 231; 28 M. LJ. 28510 C. W.N. Kalya nasundaram Iyer (=). Sirce tl en 
250; 13 A. L: ].229; 17 M. L. T. 143; 2 L. W. 258; the question has been cors dered ly the 
(1915) M. W.N. 621;.42 I. A.T (P. e (3)29 M. 336; IM. LT. 153: 16 M. L. T 30 (£ B). 
—» (3) 34 Ind. Cas. 9:1; 30 M. 509; 20 C. W. NL 1054; — "(4) 43 Ind. Cas; 138; 40 M. 1144; 6 L..W 300; 
14.4. L. J- 797; 8I M.L. J. 58; (1 916) 2 M.W.N. 23; 22M. i. T. 173; 33 M. L. J. 252; (1917) M. W.N; 
zo M. I. T. 37; 4 Ll. W. 58; 18 Bom. I. R. 6531; 757. DM es 
24 C. 1. Ja 279 1 43 1, Av 138 (PF. C). `> 7777 (5) 53 Ind. Cas, 28357. > d lc ee 


(to) 43 Ind. Cas. 645; 40 A. 187; 16-A.11: J. 98; 
(rr) 39 Ind. Cas. 103; 4r B. 438; r9 Pom. L.. 


R, IOQ. 
02) .2 Ind. Cas. 6373 45 B. 1170; 23 Bom. L. R. 


va 56 Ind. Cas. 277; 2 U. P.Y R. (Pat) 
. 190; x P. Tere T. 354; (1920) Pat. 337; 


237; 15 Bom. L.R.867;; ITA. L. J. 865; 25 M. L. J. 
512; 10 N. L. R. 1; 40 T. A. 213 (P. C. 

(16) 59 Ind. Cas. 947; 43 M. 760; (1920) M.W.N, 
552:39M, T. }.350;28M.L. T. 170; -2 L. W. 475 
F. B. 


(17) 24 M. 277 at p.384; 5 C. W.N. 215 28 


À. A. 46; dre cm Je 811 ACA. 
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. The Calcutta high Court in Khagendra 
Nath Chatterjee v. Sonatan Guha (6), Saafikul 
Huq Chowdhury v. Krishna Gobinda 
Dutta (3); Syam Kishore De v. Umesh 
Ghandra Bhattacharjee (7); Meher Ah Khan 
v. Srimati Aroatunnessa Bibi (o) the 


(18) (1883) 8 App. Cas. 467; 52 L. J. Q. B. 737: 
49 In T, 303) 31 W.R, 820; 47 J, P. 821; B 


enacts Can only be done Dy a Tegistered 
instrument, 

Tke decsion in Kurri Veerareddi v, 
Kurri Bapirddi (3) and that of the 
majority of Judges in Ramanathan Cheity 
v. Ranganathan Chetty (4) is Tight. It is 
submitted the two Privy Council decisicts 
are not against this view, 


Dy sDecuc PELLULAKS IE, «ey CUutid leiy 
upon that by way of defence to the suit; 
secondly, that they could rely on trer 
possess'on as such part peiforma nce of tte 
contract as would take it out of the opera- 
tion of the Statute. There can be n° 
doubt that the fatter question hes been 
directly referred to us; as to the foimer, 
jt is more doubtfel,though the reference 
of the leerned Judzes to Kurrt Veerareddi 
v. . Kurn Bapireddi (3) would seem 
suggesé that it was in their minds. 


~ On the question of part performance, 
therecan beno doubtthetth-reisan express 
authority of this Court in Ramanathan Chetty 
v. Ranganathan Cheity (4) to the effect that 
section 54 of the Transfer of Property Act 
(IVof 1882) by imp'ieation excludes any 
tighttoset up an eq uify, sta as possession 
in pursiance of a subsisting end enforce- 
able contract of sale, against ə- registered 
title, even as between the parties to such 
contract. | | 


to* 


cannot DUL attach great weghtto that 
fact. 

It is unnecessary to set cut tke cases, 
whch are all cited in tke Order of Re- 
ference. Our answer to the question pro- 
pounded to us is, therefcre, jn tle negative, 
and it is so because we are satisfied that 
Ramanathan Chetty v. Ranganathan Chetty 
(4) was wrongly dec‘ded. ; 


We have already intimated that we do 
not feel clear whether tke question has 
been definitely referred to us as to 


.whether the possession of a proved right 


to specific performance would afford a 
good defence toa suit such as the pres- 
ent, Here again, tere is an express rul- 
ine of a Fu! Bench of this Court in 
Kurri Veeraredd? v. Kurri Baptreddt (3) to 
the effect thatit cannot, Notwitlstand’ng 
our view that the two defences, though 
sometimes trey may concide, arein essence 
Jogically distinct, and that "only one 
has been categorically referred" for “our 
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vided it was left open to him to contend C JUDGMENT.—This jucgment wil dis- 
before the Divisional Bench that the facts pose of two Second Appeals Nos, 1335 and 


: i ; ; 25 Id. Cas. 64e: 10. L.J. 366. ^ - 
fhree points tave been presse d. on iheir (3) 2254 Ec 4 l 
i ; < 2 Ind. Cas. 557: 90 P.'R. ; OW. 

. bebaif, (a) that. the. burden of proving A ae 5571 ad T979; 27 P.W d 


- - ae me 
CrviL SUM NO.'IQ OF 1923. 
am October 4, 31923. 
Present ‘—Mr. Justice Coutts-Trotter, 
SUKDEVADOSS RAMPRASAD— 
PLA NUFF 
YESUS 
-| Dewan Bahadur GOVINDOSS 
` CHATURBRUJ ADOSS AND Co.— 
DEFENDANTS, 
Vendor and spurchaser—Sale of goods— Series 
„of subsequent sales and ultimate purchase by vendor 
c himself-—Possession. all along remaining with vendor 
Transaction, if gaming and wagering—Test. 
A transaction of sale of goods does not become 
one in the nature of gaming and wagering merely 
“because the title fo goods after passing from the 
vendor to the vendcc gocs through other hand: 
gud ultimately téverts: by purchase io tlie vendor 


t 


ae vi. 4L XXe o WLC qiialjbou jist wien Re 
is called upon to deliver he Wight well 
think :t to be the wisest course to buy 
"back the goodsat the end of the circle 
and wait for an advance in the fhirket 
price. Thus it may happen that perfectly 
legitimate series of transactions took p.ace 
without the goods having physically left 
his possession and it may well be that 
the state of the market wassucb  tLat 
the dccuments of title to the goods, it 
this case called patiapaittes, changed hands 
so r pidly that the seller in eacb particu- 
lar case may have thought it extremely 
improbable that he would ever be called 
upon to give delivery to his immediate 
buyer. As I understand the law as laid 


woe e 
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1t 18 ob ViousS - 
case is based Upon those cases, that is 
not enough ; you must not only have a 
state of things in wiich both parties 
contemplate that delivery would not in 
fact be likely to be demanded, but vou 
must have a definite agreement that 
delivery could notinany eventbe demand- 
ed without a breach of the understanding 
between the parties. The defendant's own 
witnesses negative the supposition that 
sich an understanding existed bere. They 
all agree that they would have been 
compelled to take or entitled to ask for 
. delivery, as the case may be, - unless 
and until they had passed a pat- 
tapatti, which is in fact a document of 
- title to the goods, to their sub-purchaser, 
hat being the defendants’ evidence I 
think their case fails on their own, showing 
and that however much one may suspect 
thet the speculative element entered into 
. these transactions, as Ho dutbt it did, 
. that suspicion cannot translate itself into 
-a determination that trese were gaming 
` transactions. If the merchants of Madras 
desire to enter upon the dangerots and 
slippery path of gambling in differences 
and al the sametime reserve to themselves 
the right of setting up that not overhonest 
defence, they must learnits technique a 
little better than they have done in 
this case. 
My judgment is that the goods. were 
sold, that the tre nsfer of  fpattapatties 
was in fact a delivery andthat the plaint- 
` iffs must have a decree for the amount 
claimed with costsand interest at 6 per 
cent, till payment. l 
course, will have their remedy over against 
the persons who bought on the sante 
: terms from them. 


V. N. V. Suit decreed. 


he defendants, of, 


Wek dey CAL RAG AT, KUI 
September I2, 1923. : 
Present:—-Mr, Justice Phillips and Mr, 
Justice Deva doss. 

THE VIZAGAPAT AM SUGAR DEVELOP- 
MENT COMPANY, LIMITED; Bv 176 
REPUTED SECRETARY SUKHAVASI 

BRAHAMANDA NAIKULU: 
PATRULUGARU AND ANOTHER— 
JEFENDANTS—AÁPPELLANTS 

VEYSUS 4 
T. MULHURAMA REDDI AND OTHERS 
77 PLAINTIFFS—RESPONDENTS. 

Specific performance— Right to sue  barred— 
Doctrine of part performance. 

The doctrine of part performance is not limited 
to cases where the right to sue for specific perform- 
ance is not barred on the date of the subsequent 
suit, so that the defendant is entitled to rely upon 
the dectiine iu defence to a suit in ejectment 
even though onthe date of suit the defendant’s 
right to sue for specific performance is barred. 

Gajendra Nath Dey v. Moulvi Ashraf Hossain, 
69 Ind. Cas. 707;27 C. W. N. r59; 36 C. L. J. 
48; (1923) A. I. R. (C.) 130 and Syam Kishore De v. 
Umesh Chandra Bhattacharjee, 55 Ind. Cas. 154; 
31 C. L. J. 75; 24 C. W. N. 463, considered. i 

Meher Alt Khan v. Srimati Avoatannessa Bibi, 
67 Ind. Cas. 167; 25 C. W. N. 905, not followed. 

. Appeal against a decree of the Court 
of the Subordinate Judge, Vizagapatam, 
in Original Suit No. 19 of 1979. 

Mr.  Krishnaswam? Aiyar, 
Appellant. l 

Mr. P. Narayanamurihi, for the Res- 

ondents. 

jUDGMENT.—It is now contended by 
Mr. Narayana Murthi that the appli- 
cability of the doctrine of part 
performance is limited to cases where 
the right to sue for specific performance 
is not barred on the date of the subsequent 
suit and he relies on Gajendra Nath Dey 
v. Moulvi Ashraf Ho sain (ri) and Syam 
Kishore De v. Umesh Chandra Bhattacharjee 
(2). m : 
In neither case was this question speci- 
fically considered, whereas in Mehr Ali Khan 
v.Srim tiAroatamm essa Bibi (3) there is a 
decision of a Single Judge to the contrary 
We can find no sach limitation in any of the 
judgments of the Privy Council cited, 
. (1) 69 Ind. Cas. 797; 27 C. W. N. 159; 36 Ci 
L. J. 48; (.923) A. 1. R. (C.) 130. ewig 

(2) 5, Ind. Cas. 154; 31 C. L. J. 75: 24 C We 

T tay 


» 403. 
(3) 67 Ind. Cas. 167; 25 C. W. N. gos. 
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-certain sum of moneyin cash. In 1910 the decree- 
holder took out another application praying for 
'Yecovéry of the cash by attachment and sale of the 
property in dispute which was already attached. 
. The judgment-debtor had before this granted a 
mulgeni lease ofthe.property. The- property was 
“put to salein 1912 but as there was no bid the 
application was dismissed. Subsequently a trans- 
feree from the decree-holder made one or two 
applications for execution and then, preferred an 
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recovery of the balance by attachment 
and sale of the lands in dispute, the prayer 
being to attachand sell by auction the lands 
in dispute which were already attached. 
The property was put up for sale by the 
Collector, but, as there was no bid, the 


Darkhast was dismissed on the zoth March 


1972. 


JABANG NANGEN... aana a a 00m m7 
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Where the alien- 
ation-was.two diys after the institut: on 
‘of the mortgage su:t,and their Lordships 
of the Privy .Councl: held the sale was 


«affected by lis Pelid ens. 


‘The :Caleutta ‘High Court further has not ` 


~ followed ‘the decision in Upendra Chandra 


Singh v. Mohri Lal Marwari (1i) and has 
‘dissented ` from :it'in Tinoodhan Chatterjee ' 
v. -Trilokya Saran Sanyal (3). So far as 


this Court . is-concerned, Upendra Chandra 


Singh v..Mohrs Lal Marware (x) has not been 
a as good:law, see Poolakkal Kattur 
. Chen nagadam. Mammadissa (4). Again, 


nthe dower Court is wrong in holding thet 


‘Jt: was -a non-contentious. ‘suit. 


becduse-the suit. ended in a compromise : 


with ‘regard.to..some 'of the deféndants, 
On this 


~- point:also Upendra: Chandra Singh v. Mohr 


E Appaya 


Lal Marwart (1) has been dissented from, 
both in Annamalat:Chettiar v. Malayandt | 
Naik (5) and Krishnappa V. 
Shiwappa (6). The ‘origin and nature 
of a ‘suit ‘determine its contentious 
‘or ~hon-contentious . character. ‘Cases 
have gone to the length. of holding that 


“a decree is ‘not ‘non-contentious merely if 


-it Was- passed: ex: parte. 
““Shiwappa (0) and Faiyaz Husain 


+ 


See Krishnappa v. 
Khan 
v. Munshi Prag ‘Narain (2). Both: 
the grounds on which the lower Court 


?-has held-aga. aist me are‘amply covered by 
f a’ "course oi decisions. 


". : JUDGMENT.—This 
argued mainly with reference to the : 


- 
e 
1 4 


» 


of 


V 
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` Mr: S. Muthiah Mudaliar, for the Res- 
'pondents,—did. not seriously support the 


. Judgment of tlie‘lower Court. 


INDIAN CASES; 
DAMODAR MAHADEv BHONDH v, KASHINATH SADASHIV: .. 
“Munshi Prag Narain (2). 
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the doctrine or lis penden] appliés to the 
‘sale in question and whtther it'should 
be held to have been subject tothe result 
ot the mortgabe- decree. , The learned Sub- 
ordinate Judge hes answered this ques- 


tuted. The question that [er is whether 


' tion inthe negative relying on tbe fuling 


in Upendra ' Chandra Singh v. Mohri” Lal 
n (1). We are unable to concur 

n that view. That. ruling is inconsistent 
with theruling of the Privy Councili in Pa tya 4 
Husain Khan v. Munshi Prag Nat@in (2) 
and has not been followed even in Cal 


. cutta, See T'inoodhan Chatterjee v. ‘Trilokya 


Saran Sanyal (3). It hes been d:ssented 
from in this Court in Poolakkal, Kathir v. 
Chennagadam Mammadissa (4) and the learn- 
ed Vakil for the respondent has- xightly 
not attempted to support it. As regatds 
‘the question whether ‘the fact that the’ suit 
was subsequently compromised made it a 
: non- contentious suit, it is clear from the 

‘authorities -that it did not. See Anna- 
mala Chettiarv.Malayandi Appaya Na ik(5) 
and Krishnappa v, Shiwappa (6). We must, 
therefore, hold that ‘the . sale -unger 
Exhibit B is affected by tlie mortgage- 
decree ana plaintifi’s suit with réferérice 
to.it must be.dismissed. As re; gards the 
sale under Exhibit A, however, plaintif 
is entitled toa declaration that the ‘property 
is not hable to be sold in execution “ot the 
mortgage-decree and to, an injunetion 
to prevent such a sale. The decree ot the 
lower App.llate Court will be niódified 
accordingly The parties will pay | and 


_ receive proportionate . costs throug hout. 


second appeal is 


property ‘covered by sale-deed Exhibit B. 


hat sale was made after the Smt No. 13 » 


T915 (on the file of the Court 
~ the Temporary Subordinate Judge 
Madura) to enforce a mortgage 
~onthe property Dy its sale had been insti- 


(2) iab © 339; I1 C., W.N., 561; 4 A. I. J. 344; 
C. L. J. 5657.17 M. L. Ja 263; 9 Bom. L. R. 656; 
M. L. T. 191; 10 O. C. 314; 34 I. A. 102 (P. C). 
(3) 18 Ind. Cas. 177; 17 C. W. N. 413 

.(4) do Ind. ‘Cas. 97 6; 38 M. 450; (1913) M. W. 


5 


rS 


e. .29 M; 426; I M. Le T.145; 16-M.L, J. 372. 
(6) “git B. 30310 “Bom, L. R. 530. 
57 


V.N. V. 
Z. K. 


Decree modified. 


BOMBAY HIGH COURT. 
SECOND Civil APPRAL NO.-500 OF 1920. 
‘July io, 1922 
Present:-—Six Lellubhai Shah, Kr., ‘Acting 
Chief Justice, -and Mr, Justice Pratt. 
DAMODAR MAHAD: EV BHONDE 
AND OTHERS—PLAINTIFFS—A PPELLAN TS 
ver sus 
KASHINATH SADASHIV AND OTHERS 
— DEFENDANTS—RESPONDENTS, 

- Bombaj "Revenue Jurisdiction Act (X of 1876), 
4 (b, 5—Bombay Land, Revenue , Code (Bom, 
er {V of 1879), ss. 48, 65, 217—1Inamdar gvanteo 
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of soil— Grant of proprietary right with reserva- 
tion of veni—GRantee, liability of, to pay building 
fines—Declavato§y suit, maintainability of. 
Under section& (b) of the Bombay Revenue 
Jurisdiction Act, persons holding land under 
an ~Inamdar are barred from contending 
- that’ an assessment or fine imposed by 
- the Collector under the rules made under 
sections 48 and 65 of the Bombay Land 
Revenue Code should not fallupon them or that 
the Government in imposing the fine have acted 
uliya vives. Section 5 of the Bombay Revenue 
Jurisdiction Act, however, allows them to sue 
. on the footing that though the fine is legal yet 
the Inamdar by the terms of his grant to them 
.is precluded from levying it. [p. 898, col. 2; 
p. 899, col. rj 
Lakshman v. Govind, 28 B. 74; 5 Bom. L. R. 
694, relied on. 

The special right which a holder of land under an 
Inamdar claims in virtue of any grant or special 
contract with the latter is not affected by 

' section .217 of the Bombay Land Revenue Code. 
. lp. 899, col. 1.] 

Lakshman v. Govind, 28 B. 74; 5 Bom. L. R. 
694, relied on. 

The Inamdar of a village, who was a grantee 
of the soil as well as an assignee of the revenue, 
created a permanent tenancy under a miraspaira 

_in which there was a recital that the mirasadar 
‘ had represented that he would bring the land under 
cultivation, but the operative part of the grant 
contained no such limitation. The grant included 
forests, rivers, river banks and pasture land, etc. 
The quit rent was fixed at the assessment 
to be imposed at the survey less a certain amount. 
Beyond this, no right was reserved to the inamdar. 
The deed expressly stated that the Inamdar had 
*norightor claim whatsoever to the said land. ” 
The grant further allowed the mivasdar the right 
to recover any sort of tax or cess from those 
. who may hold under him. After the survey 
. Settlement was introduced in the village the 
. Collector began tolevy from the mirasdar building 
.fues forthe benefit ofthe Inamday in accordance 
' with rules made under sections 48 and 65 of the 
Bombay Land Revenue Code. The mirasdarfiled a 
Suit fora declaration of his right to hold the 
land free from building fines and for an injunction 
restraining the Inamdar from levying such fines: 

Held, (1) that the grant to the smirasdar was 
not for agricultural patposes only; [p. 899, col. 1.] 

(2) that no proprietary right was reserved undér 
it to the Inamdar except the rent and the rever- 
siou in default of payment of rent; [p. 899, col. r.] 

(3) that, therefore, the mirasdar was not liable 
to pay tae builling fine and was entitled to the 
injunction prayed for. [p. 895, col. 2.] 

Second. appeal from the decision of 
the. District, Judge, Poona, in Appeal 
No. 269 of 1418, reversing the decree 
passed by the Add tional First Class 
Subordinate, Judge at Poona, in Civil Suit 
ND. 224, c£, 1917. 

5 Mr, P.B. Sm igne (with Mr, P, V.Kane), 
for the Appe lants, 


INDIAN CASES; 
DAMODAR MAHADEV BHONDE V. KASHINATH SADASHIV;  . 
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Messrs.G. S. Rao and K.H. Kelkar, for 
tha Respondents. 

Mr. S. S. Patkar, Government Pleader, 
for the Government. E 

JUDGMENT.. ; i 

Pratt, J.—The defendants are Inamdars 
of the village of Nagargaon and it is 
admitted that they ate grantees of the 
soil as well as assignees cf the Tevenue. 

The plaintiffs are mirasdars or permanent 
teuants holding under the Inamdars under 
comparatively recent miraspairas of 1859 
and r1864—Exhibits Nos.33 and 34. 

Survey Settlement was iutroduced into 
the vliapeatthe request of the Znamdars. 
The eff.ct of this was to introduce a revised 
assessment of acticultural land and, further, 
under section 217 to render all holders of 
[and inthe village liable in respect of such 
lands to the provisions of the Land Reve- 
nue Lode. 

Accordingly, rules were madeand notified 
under G, R. No, 5641 of June 5, 19097, 
providing for thelevy of building fine 
andassessment according to rulesalrady 
made under sections 48 and 65 of the Land 
Revenue Code. 

As provided by these rules the Collector 
has been, at the request of the Inamdar, 
levying building fines for the benefit 
of the Inamdar assignees of the land Te- 
vente. 

The plaintiffs af ter fruitless appeals to the 
Revenue authorities filed this suit for a 
declaration of their tights to hold the land 
free from bu Iding fines and for an injunc- 
tion testrain ng the Inamdars{rom levying 
such fines, i 

In thelower Appe ate Court the plaintiffs 
did not question the validity cf the rules 
under which Government levied buildirg 


" fines in their vil age but as their Picader 


contended that the rules were invalid the 
Secretary of State was made a party. 

The rules are, as I have alteady shown, 
clearly valid andit seems to me equally 
clear that the plaintifis ate barred from 
raising this objection by section 4 (b) of 
the Ravenue Jurisd ction Act. The phrase 
‘incidence o: the assessment’ refers to the 
person on whom ‘the assessment falls. 
The plalntifis cannot object that the 
assessment or fine should not fall upon 
them or that Government in imposing the 
fine upon them have acted nitra vires. 
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"DAMODAR MAHADEV BHONDH VU. EASHINATR SADASHIV. s 
dn 5 ot the Reveanue- "fürisdietion- “considered that the asuh and, therefore 


"Act, however, allows. them Xo. sue'on the ' 
foot: mg that, though ' the finé'is legal net 
. the Inamdar. hy the sterms ot his. grant © 
: to theii issprecluded front lévyng it. This 
dist nction | is elea tly made in-Liawsinian: 
V. Govind (1).whereit was said that section: 
“#219. of the Land- Revenue: Code *does: 


not’ take.away.any right that: an Occu-5 conceded .” 
tenant may have acquired inde-- 


+ Pjxheyo 
- Pendedtly of his. ba Ie: status as an ecea- 
a paner “tenant. | 

The stit. must, Hie pr confined’ 
E those limits and if:the pjdintiffs 
--estaDish. their tight then the-Imnamdur, 
: instead of appropriating to shimselt fhe. 
= fine levied iby. the. Collector, ‘would Have: 
£6 hold the fine in trust: for the plaintiffs: 
'andto tefund itto them, - 

Thereis, therefore, no question of setting . 
. aside ihe Commissioners" order directing 
‘that the building fines. should be paid: to.- 
the Inamiars. There is also no questiou of, 
-limitaton under Art.. 14, The” sole 
point for consideration is the construction. 
-ei the OU HUND 


"Te tacitis ot "die inicia: Eshit it, 
“No. 34;do not support Mr. Raó's content on: 


“that the etant was for agr icultural pu IpOSes» 


only; There is no doubt a recital that 
^ the grànte& had reptesented that he would ` 


“bring. the land under cultivation but’ the 


..opefative part of the grant containg 10 . 
- such: limitation. -The tant includes: 
| forèsts; rivers, * river. banks—and  pastutfe 
"land whéreit wasnotlikely that the graritee 
"would: introduce cultivation. "The “duit 
"fent is fixed'astheassessment which would. 


"be imposed at the Survey less the sum: of. 


17 Rs.50: “Be yond this no right is reserved . 
-to the Inamdars. "The deed says expressly 
“that the Inamdars‘“have no right or. 
> caim whatsoever 
| "The erant ‘further: allows ‘the gravtee the: 
Tivht to feĉo ver anysott of taxor cess—. 


'Kulbab: , Kulkanti—f19m those who hold >. 


s under: him: J 


p Itis. clear that no ‘orbprietary’ right is’ 
- fesetved to.thé Inásmday except the reni: 
J and the IeVefsión in default of payment 
0 tent. But the lowet AD late Court: 


LI 
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put (2) 28 B, 7 5 Bom: ae 


the building fine, was outpide ‘the scope 
of ihe deed. 

Jam unalle to accept this conclusion. 
The grantors had. not only the soi 
but the revenue. The suit rent reserved 
to the grantor wes really a fart of 
the-land revenue. The grantees were 
the right to levy other 
items of land revenue, Ihe grant, 
thetefote, was ot fevenue as well as of pro- 
prietarv rights Ido not think the word 

‘Miras’ negatives this conclusion. The 
deed wasa recent one and the word seems 
to have been used only to indicate the 
permanency of the tenure. 

NOT can it be contended that the build- 
ing fine orassessment was partof the Sur- 
vey or Prat Band assessment 1elerted to in 
the miraspatra. They afe not fixed at 
the Survey but sulsequent to Survey 
by the Collector. 'They ale based on the 
:a0tiun. that the occupant has only an 
agficultural holding which is not the case 
hefe. . 

Ii the grant under this deed had been 


EN irom ->` Government ditect and not from 


the .Inamdars, could Government have > 
‘claimed .the right to incfcase the quit Tent 
“under. the guise of building fine ðr assess- 
ment ?'1 think not. Govetument would 
have treated. the grantees as Inamdars. 
The deed does not infact give the pla ntiffs 
tights which m eht be deseti bed as thúse 
ot ‘a sub-Inamdar. ‘Lhe other miras- 
paira is not asexpict as Exhibit Nu, 24 
butits effect is the same—the Inamdars 
eXpIessly stipulate that they will recover 
na TU than the assessment imposed at 
the Survey: less the amount remitted: 
‘The ‘plaintit:s are, theretore, I think, 
entitled: to a declarat on that they ate not 
liable to pay building fine to the Inamdar 


tò .the said sk "and to an'injunct ou restrairingthe I) amdar 


trom collecting 
Collector.: 

DIwould, therefore; allow this appeal and 
'erant^ the plaintiffs a declaratory decree 
aad injunction as above, The detendants 
to pay the costs of the plaintiffs through- 
out. The plaintiffs to bear costs of the 
Secretary of State unnecessarily joined as 
ayrte! 3 


Shah “Ag. C. J. si agree. 


such fines through the 


AS Teta vie 


“the: nature of the suit, it is based upon the 


p` w 





—^ 


"000 . 
pro which the plaintins claim 
in virtue of the méraspatras and it is not 


. merely as ordinary holders . that “they 
+ question the right ot the Ynamdar or of the 


, Goilector to fix the amounut.of assessment - 


and fine levialle in consequence- of any 


"particular holding having been -used-107 - 


non-agricultural purposes Their cam 
against the delendants. is based-on the 
ground that they are:in n0o.Sense bound 
to-use the lands only for agricultural 
. purposes, and that they have got a! right 


to.use the landforany purpose. they like, : 
subject io the paymentot assessment ess. 


Rs. 50 under the terms.of the miras patras. 
Such a suit is not barred. -by section 


A (b) of the Bombay Revenue Jurisdiction. 


act. AS. pointed cut in Wakspman 
v Govind (rj, “If, without . questioning 
the legality or propriety of the amount 
Orincidence fer sz he asserts a right in- 
.: dependent of and having no Telation ‘to 1t, 


suchasa tight to pay a certain fixed amount. 


annually undera contract between him.and 
the Inamdar, he cannot be saidito object 
to the amount orincidence of the assess- 
ment” within the meaning .0f:that clause, 
and it is further pointed out that “an 
objection to come within either of:the two 
heads of clause (b) of section 4.müst Le-an 
oljection which reaches them ‘ditectly, 
i.e, anobjection to-them żer se which a d- 
mits the lability to pay land -Tevente 


on the part of the objector but quarrels . 
with its amount or incidence or the walid- 
ity and effect of the Notification of Sur-. 


vey Settlement as by themseives objection - 
able, not because some other. right affects 
them or makes them inapplicable to his 


particular case." Lhe present suit is really . 


directed against the. Jnamdars, and. the 
Goyernment have no interest whatever 
. An thesuit. The appellants before. us. have 
caused unnecessary cOnfusion by . at- 
tempting to show that the rules fremed 
in 1907 4s Tegards aienated villages for 
thelevy ofincreased assessment and fines 
forusing agricultural holdings fos building 


purposes were utira vives, I do not think. 


thotany question as to their validity arises, 
They provide a method and means for the 
determ nation and realisation cf the amount 
of extra dues forthe benefit of the Imamdars, 
..and they do not touch the special rights 
of any particular holders against the 
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Inamdars, .. whe. yuestion whether -any 
. holder is free from the Eability to pay such 
„extra dues to ihe Inamdar.is:a matter 
which is outside :the:scope ot the rules 
‘and outside the prohibition of the Bombay 
Revenue Jutisdiction Act. , 4 :- 
The second.point relates to-the interpTe- 
tation of.section 217 of the Land Revente 
Code. "Itisurged bythe learned Go vern- 
iment. Pleader, ‘that, whatever the ters 
‘of the mvaspairas may be, the plaintiffs 
_atein the position. of holders ‘an das.such 
subject ito the same tights and obligations 
as.Occupants.in an .unalienated. village 
án virtue -of.the provisions of:that section. 
. But. that seoctionJin. my cpinion Unyiles 
‘the application ofthe pro visions. applicable 
to the cccupants:‘in on unglienafed village 
to the holders in.an alienated village "so 
taras, may be" Tthink, that the special 
right, which ə. holder .cleims dn virtue 
‚cf any grant ot contract ‘between, rhim. and 
the Jnamdar,is notin the slightest-deg ree 
‘affected -by section 217.0r the prowisions 
of sections 65 and o).which are rendered 
applicable to the holders in an alienated 
village. .On that-point also it.seemrs io 
me dhat theobservations in — iLagshman 
y. Govind..(t) .ate applicable. In. dealing 
with theargument in that case with relier 
ence -to.sections-52.and 217-0f the Land 
Revenue.Code Mr. Justice . handa verkar 
observes asfollows:-— ee 
“The effect of the-first. isto give the Col- 
Jactor the discretion to fix the assessment; 
the. effect -oi the. second is to, fender 
the occupants in alienated villages subject 
io-a settlement like the,occupants in un- 


alienated villages.’ But’ neither section 


takes away.any legal right which.an oc- 
cupancy, tenant , may have acquired 
independently of his hare status as. .an 
Occupancy tenant lia ble to.pay the land 
IeVenue.8ccording to Survey rotes) . . 
Those observations ate a complete an- 
swer to the arguments which have heen ad- 
vanced by the G.vetnment Pleader. I 
am quite - satisfied, therefore, that if, on 
the construction of the mizaspatras, the 
.xight of the plaintiffs is established, they 
 atfeentitled toa decree against the Inam- 
dars, ` : ; | 
As regards the construction 0; the miras- 
patras I agree with what has been said by 
my learned brother in the judgment just 
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delivered, The eatlier miraspatras (Exhibit 
No; .33)is not so. cleat in YA. terms as, the” 


làtéróne (Extibit No, 34). But, on the svole, - - toy 


T think that’ the atiis of “the grahe “under 
Exhibit No; 3 211 i8 ihe. same ds 
Exhibit NG. 34 which early coti Veys all the 
interest: in the. la nd, which the Inamdar'bed 
at the^ Hine: andin -t e present càs se it’ ‘is. 
common gibund. that” the Ina amday hà d. : us 
right to the soil, the Iram not béing, cen 
fined, merely to the, royal, shat ie of” the’ 
ré Veriüe, : 

AS tezh tds the er urged by Diwan’ 
Bahadur .Rao that ‘the’ ‘present ‘suit ig n- 
fined to the. fines’ and: not’ tó the’ inéredsed 
assessment; leviedig conse qitetice, of ‘certain’ 
lands. has Vini “Peet used’ fort building" pur: 
posés, I am riot satisfied: ‘that’ tHE word: 


“fhe” usedin thepitint is indicative: strict: 


t^ of. thé. fine’? ag" ‘distinguished ‘front ‘the. 
“inétéa sed: absebiient: "^ Bi it, Whatever, thé 
exact” “scope, "nf tHe prayer. “may A be, 
it "quite "dear that! “both. "he inerased: 
assessinent" and the filles’ leviéd ih conse; 
quence. of the. lands, having' "Béen"udéd 
for ‘buitdine: pürp OSes ‘must’ stand” off the. 
same footing; Ait the" plaintifis’ right} 
based as if is pon. the gioia that they. 
do, kot hold? the Je Tafids ~ only fot: agi Heultürdt 
pt TDO sês, must“ a 'pply. to the” ‘fines! fad well 
as “Tne rea Sed" &sseseiient: for "using! an agi: 
cilta” E főt building purposes ^" 
UN. 8L Ll mor Appéal a]Pywed: ' 


GALDUTA A RIGH COURT 
era ETT TO ÅPPEAT To His. 
MA puis IN COONCIT,Nosi 2 AND. OF 10227 

"Abril "1022. Tert 

- Piéscni:— Sir Larücelót Sánderson, KT. 
Chiét, Justice, and -JüsticéSir "Tias" 
"Richa rdsor, Kr. 
SIVA PROSAD SING ! Deon 

RESPONDENT ING APPEAL, FROM "ORIGINAL 
DEGREE No: 194 'OF"T921 ANDI "DürENDA nr 
— APPELLANT IN “APBRAT, FROM ORIGINAL“ 

DHEREK NO. 5E OR "922—PETITIONER? 
—É n "ENGLAND -. Rs Ni 


Rani PRAYAG KUMARI! DEBI: AND” 
 GThERE -PLAINTIERS- APPELLANTS “IN 
APPEAL: ROM "ORIGINAL DEGREE NO. "rod 
OF:192T AND ~PLAINTIERS=4 2RESPONDENTS: 
‘IN APPEAL FROM ORIGIN E DECREE”? UU 
' No. sf or 1922—-OBBOsITE” PARTIES, 
Prey Council A pren casa óf papar- 


Ragan’ 
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‘thet’ under: should _-be made to the 
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ache Application for directions, go whom to be 


müde: -- -t 


er ‘directions become necessayy with respect 
‘the preparation: ofthe paper-book of a Privy: 
Council Appéal, application for the purpose 
h f Divisional Bench 
dealing with: Privy Couneil mattets and not'to 
the Bénch which: passed theidecree ‘or order form- 
2 the SANJEET ari ofthe'appeal. [p. 903, col. 
2À4 a 

“Application for leave to appeal to His 
' Majesty: in ‘Council. 

Messis. S. R? Das, Counsel, Bud Babu 
Dwarka Najh ‘Chakravarty (Senior Govern- 
ment Pieadét), Dr. Dwarka Nath Miticr, 
Babus^ Ramesh Chandra Sen, Krishna 
Lal. Banerjee’ and Krishna Chattanya Ghose,. 
for the Appellant io’ England. 

Mr B. "Chak?abarty, Counsel, and Babtrs 
Mohexürà: Nájh Roy, Ram Chandra 
Mazumdar, Praimath@ aih Bondob&ihaya, 
N icerdia” Né Bóse, and Rama Prosad 
Mookerjec, for thé Respondent to England. 


JUDGMENT. 

Sandérgon; C.;J.—This ig an application 
made DY the defendent.in the suit, who 
is'tfie; Appellant tó the Judicial Committee 
of ` the Privy Council, to set aside 2n order 
mi ade” by. ‘the Registrar On the 24th April- 
and fót'ediréctión thatthe papérs 
reketid" to“thetein may be excluded from 
the printed: récord, orin the alternative that- 
the apbellent’s $i petition of. obtection Le also 
incladed "therein ot for -such other 
orderssthe Court may deem fit and proper. 

The-tirtinistances leading upto .this- 
application a té unusual and it is desita bie. 
tó. state ‘the facts, ^ Both the plaintiffs and. 
the’ 'défendant in" the suit filed appeals 
to: "this Court from the decision of the 
lower Const: 


0. 1 the oth February 1922 a certain order: 
wag! niàde'by'my learned brothers Moo ker- 
jeea nd Curiing; JJ., in respect of two Riles 
o btài ned: “byi the: Tespective pa Tties. 

Atv application was made by the detend* 
ant: in:the!suit' to the Bench (consisting 
of my leatied brother Richerdson, J., and 
myself)’ taking. Privy Council business, for 
lea vëto appeal to His Majesty in Council 
against i the'above-mentioned order, . 

Oa the roth March 1 922 lea ve was e rant- 
ed. Inasriuch-as it was an appen] against 
aniinterloetitory order and it was desirable 
tibt no time should be losti in bringing the | 
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We gave certain directions for. expeditrg g 
the appeal, as Will appear on rel eTel ce to: 
our iudement. 


matter id the Judicial Cm Tilee, 


On the 24th March 1922 "the DaN. 


before the Registrar on a qtesticn &s 10 


whether certain ‘‘Surgeslions” shed le- 
included in the paper-book, which is tc 1e 
Judicial Cum. . 


used inthe appeal to “they 
mittee. The Registrar made thé following 
order. "Ido not think it necessary to vins 
clude the sug ggeestions in tbe paper- -Foc E." 

The ''suggest:ons'' refeired to eer. r to, 
be “Suggestions” which were sulr itti 8: in: 
wtitng atthe reuuest of the Ccurt ‘by the, 
lea med Counsel forthe respective parties’ 
to my lea med brothers Mookerice and. 
Cum ng, JJ., during the argument on the; 
Rules, in respect of which the arder ‘ot the. 
oth February 1022 was made.*' 

Tbe Registrar having made the above- 
mentioned order, the re-pondents in the 
appeal to the Privy Council made an ap- 
plication to my jearned brothers: ‘Mookerjce 
and Cuming, JJ., that “they would isstte 
ditections 40 the effect that the sugeestions 
made by the parties before the Hon’ble 
Judges on the zoth January 1922 and which 
afe on the fecord of the said Rules be treat- | 
ed às part of the record of the aforesaid 
Rules Nos. 91 (#) of 1921 andı fr) of 1922” 
or to pass such other orders as the Court . 
might deem fit. 

Oa this application the leamed Judres, 
Mooketjee and Cuming, jJ.,on the 6th of 
April 1922 made what is in the nature of’ 
a statement. I do not know if it should. 
be called a Judgment or order, It was 
as follows: “With regard to this applica: 
tion itis sufficient to state what took place 
when the Rules were heard by us on the 
46th January 1922. 
arguihents Sir  Benode ` 
for the defendant, and Mr, Chakra varty; 
Counsel for the plainti ffs, suggested certain 


terms on which the Rules micht be mede. 


absolute. To make sure what those sug fis: 
tions were, we directed the learned Coünsel 
to put their suggestions -into writing 
and to hand them over to the Bench. Cerk. 

This was done, and the suggestions on each 
.side were set cut in writing. Under our., 
direction, those papets were, made -part. 
of tbe tecords of the ‘Rules,.and- Wer teck- 
the suggestions into consideration when we 
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In the course ct the.. 
Mitter, Counsel ` 


hed 


^ (ross 
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deliveted "our jodciment | on ‘the gth Feb” 
Tu&ry “1922 | We.may add. that divectivix < 
No;5 in our judgment ‘was. píven wi th 
reference to the SUPE estion No. X filed. cn. 
pO of the de,endant in Rule No. gi E. 
ok 1921.” . 

The “Suggestions” were endorsed by the. 
Birch' Clerk urider date. Sib Apri 1027, 
as ha ving‘ beet filed, ‘in Court on the’ 2 th, 
January 7922. 

The matter then came before the Ref ui 
rar acain and he made a furiher cider 
on the24th April 1922. . 

"In view of their Lordships’ stoterert, 
that these papers were to Le part of tke. 
record of the. Rules and were taken into. 
consideration when jud; rert was del: ver" 
ed, T.crder that the surrestions referred: 
to and’ their Lordships’ order dated the 6th. 


. April 1922 dö, forti part ‘of the paper. -books 


“To save time, Tet the“ appellant's 'ppli-. 
cation. be returned to their Vakil to. erable : 
him to present it to the Privy Councii Ber ch. 
if so advised.” 

Tt is this order’ which the appéllarit to: l 
England now seeks to have set aside. 

Amongst other areuments, it was ured” 
by the learned Course) for the. aprellart. 
to Enplai d. that the suppesticore srm w 
ted by Counsel should rot be included ih. 
the paper-book as they were really ro^ 
more thanarevments of Counsel as to what | 
orders should be made by the Court: that. 
no reference was made to the ''Suegestions"' 
in the jud mert of the leatted Judges 
of the gth vebruaty 1922; that, when ‘the. 
aplication to this Berch was t'üde fer 
lea ve. to appeal to the Judicial Con mittee, 
no reiererce. was made to these “Sue ges- 
tions" except incidentally" ard that “ro 
argument was besedon them ..,, 

Jt was further, urged ón Kehalt of the. 

appeliant that, when the Registtdr by. ‘his: : 
ordet 0... the 24th March. I922, Té psd 10 “ 
inclüde. the.” "Supfestións" "tbe" appli- 


cation in fespect thereof: should have becn 


made to this Bench, which was deal ng with 
the Privy Council .büsiness, and that. the 
statement. made’. by the icamed Judges 


onthe sth April was in reality an addition, 


toi. their judgment. 0; thé gth | Eébitary; 
against | which Jeave to appeal 410 tke Ju- 
diciei. Com: ittee “Lad already; Teen piven, 
Pa MICE ‘tf stress Wai" Taia; UKF., ilc Yast 


Tia 


sentence of the Jed med. Tudge's s Statement 
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WAR, 
in our judgment was given with Tefr- 
ence to the suggestion “No 1 filed cn te- 
hali of thedetendantin Rule No. 9r b of 
19217”? whichit:was urged was Teally an 
added rea son for the jud: rer t. 

. We do not propose to take upon ourselves 
the responsibility of excludirg these 
documents — > 

We think it. right, however, to draw at- 
tention to the fact, that the judgment 
of the oth February 1922 does not 
tefer to the “Suggestions” and to state 
that, during the hearing of the application 
for leave to appeal to the Judicial Com 
mittee, it was not suggested that the judg- 
ment had been in any way based on the 
“Suggestions.” Paragraph 7 of the affida vit 
of J.C Das, affirmed onthez5th Apri 1922, 
if read. literally, might be taken to mean 
that the learned Counsel hag drawn ovr 
attention to the '"'Suggestior" ard to the 
terms thereof. This was not so; and the 
learned Counsel for the plaintiffs-resy or d- 
ents stated in Court that the word "irci- 
dentally” should have been added after the 
word ''referred'' n that paragraph. 

.My own re-collection is that towards the 
end of the ereumert, it was mentic ned 
incidentally that ''Surgestiors" hed Leen 
made by the learned Counsel as to the order 
which it was contended should be made 
by the learned Judges "he terms of the 
“Suggestions?” however were not submit- 
ted to this Bench and the impression on 
my mind was that, althouch '' suggestions” 
had been made by the Jeamed Counsel on 
the hearing of the rules nothing h d 
come oi such “suggestions,” and thet the 
Court had delivered its judgment inde- 
‘pendently thereof, 

lt was not suggested that the order wes 
in any way a consentotder. 

I express no op'nonas to the argument 
that the above-men'ioned statement is an 
addition to the judgment. It is not now 
necessary for me to say anything except 
that the facts, that the “Suggestions” were 
made part of the record and that the 
direction No. 5 in the learned Judge's judg- 
iment of the oth February r922 was given 
w th reference to the suggestion No. x filed 
on behalf of the defendant in Rule No. 91-F 

pi. 1421, were brought’ to the notice 
9f this Bench for the first time, when the 
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of the learned| Judges, dated 
the 6th Aprl 1922, was re.d to us 
yesterday. | 

Weareinfogmed by the officer of the Court 
that the pr nting of the peyer-took is el- 
most com; leted end ‘{ the order of the Re- 
gistrar weretostand 1 woulc cuse cons der- 
able delay. Our object «1l clong hes Leen 
toavod delay though our efforts do not 
seem to have met wih much success. 

We, therefore, vary the Reg strar’s order 
and direct that the documents referred to 
in his order of 24th April 1922 are not to be 
included in the printed paper-book but that 
they are to be transmitted in the form 
of a supplemental paper-book. 

By agreement between the parties the 
supprementalpaper-book will: nclude bes: des 
the documents, mentioned in the Registrar's 
order, the appelient’s obiecticn to the in- 
clu:ion of the papers ment oned in ihe Re- 
gistrea’s order, the appellcnt’s present 
petition present.d to this Bench, . and 
the respondent's answer to that peti- 
tion, the orders of the Reg’strar dated 
24th March and 24ih Aju 1 1922, the re- 
spondent’s application to my lecrned 
brother, Mookerice end Crm ng JJ. ard 
Mr. Cooper’s rejort diicd 22rd Merch 
1923 and the respondent’s petition to the 
Registrar deted 11th April 1922. ; 

The learned Counsel for the appellant 
submitted that in view of the learned 
Judge's statement of the 6th April 7022 
he desired to submit further grounds of 
appeal; we give him lesve to ada such 
grounds which are to he filed to-morrow. 

Before leaving this metter, ] des re to 
add that ^n my judgment, the applicct'on 
of the respondents to Engl.nd, in respect 


eof the Registrer’s order of the 24th Merch 


1922, by whch he 1efnsed the inglusion 
of the “Suggestions” in the paper-book, 
should have been made to this Bench and 
not to my learned brothers Moókei- 
jee and Curing JJ. wos P 
This is the Bench, which is dealing with 
Privy Council business: this was the Bench 
which made the order, giving leave toappea: 
to the Jud.cial Committee and if d'rections 
became necessary with respect to the pre 
paration of the paper-book, application 
should have been made to this Bench. 
It is not necessary for me to dwéllat any 
length on this point, for during the argu- 
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ment.ón this, application the learned Counsel 
for the. respondents, in answer toa question 
by me, expressell his personal view that. 
the e pplication should: have been made 

tothis Bench. 


I need hardly point outthat if the appli- 
cation had beén ma de to this Bench and if 
this Bench: "had thought. it necessary to 
refer to tlié Bench, which made the order 
of the gth Februbry 1922, for the purpose 
of dscertaining | what, documents had been 
pleced on ‘the record, there would have 
been no: difficulty in making, such a 
reference: “and a. considerable’ amount of 
time; expense and ‘trouble would have been 
saved. 


This. judgment will be included in. the 
supplemental papet-book. 

The utmost despatch is to be given to 
the pr reparation’. of the supplemëntal paper- 
book. The ‘costs , of the. supplemental 
paper-book are to be peid by the appellant 
in the first instance. But we direct the. 
Regist ar Appellate Sideto assess. the extrà 
costs’ ‘which will be incurred. with reference, 
to thé. ‘supplemental paper-book.by reason 
of the,respondéuits t to England not epplying 
tothis Behch inrespect of the Registrar’s 
order’ of | ‘24th Merch, 1922. Sudhi extra. 
costs are to, be, paid by thé respondents 
to Engla nd in any event, no, matter what 
may. be the. result’ of, fhe Appeal. 

The, costs of, this 5 application MCN we 
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id of. ‘another. Divisional Bench, of 
Rus Court; It appears. that . during ‘the " 

heating of ‘the Rules. on which that order 
was “made, featned, Counsel on either. side. 
handed up, to the learned Jude es, suggestions 
in ‘writing as to the directions terms 
which the order should. include, My te-col- 
lection i ‘is, that if the fact such sugges- 
tions “were ma de. was referred toatallin, the 
hearing. before us .of the. appl cation . for 
leave to; appeal, it was referred to only in- 
cidentally. Our attent’on was not drawn 
to the” suggestions in the. sense that we 
were made, aware of their nature or of any 
special ‘Tinportancs | attaching. to them or 


of the fact that the.papers were extant on- 
the record. 

It further appears: that the Registrar. 
refused an application made. to him on 
behalf: of the respondents- to. England 
to include these papers in.the paper-book 
of the appeal. Thereupon an application 
was made by the respondents to the learn- 
ed Judges upon which they made the order 
dated the 6th April’ In view of thet order; 
the Registrar then directed: that the 
papers containing the suggestions should: 
form part of the record of the appeal and. 
pert of the paper-book. 


The application now before us: is in effect 
an application to discharge the Régisttar’s: 
second order on the groundithatthé papers: 
ought not to form! part. of the paper<book. 
and thet the order of the 6th April is an: 
addition tothe judgment of the oth. Febru. 


Iogree and I feeb bound to. éxpressi 
my agreement with the observation made. 
by thelearned Chief Justice. that ^en. 
unusual course was taken by the 'res-. 
pondents or their advisers, It wes out: 

of the’ ordinery course. to apply.to the 
learned Judges for an order upon- èn inter-: 
locutory matter arising upon an epplication 
for leave to eppealtothe Privy Council, en 
applicetion which had alreedy. come before. 
the present Bench es the Divisional 
Bench dealing with Privy Council matters; 
The Chief Justice genere Ily presides over 
that Bench but the principle of course 
is the same, however the Bench may for. 
, the time being be constituted, If the Re- 
gistrar’s original order was misteken, theap- 
plication for the rectifice tionof the mistake 
should in my opinion have been ma de to the. 
Bench then dealing with: Privy Council met- , 
ters. Upon thet if any question of fact had 
arisen as to what had, occurred before the 
learned Judges who made the order of the 
oth February, means could have beenfound 
of ascertein ng the fact from those Judges. 
But itis unnecessary tosay more as to the 
inconvenience whichm ght arise if it be. | 
cames general practice thet more than 
one Benchshould deal with the same sub- 
ject-matter. Itis unnecessary because‘ the 
learned Counsel for the respondents, 
though. Speaking, as he says, not for hig 
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clients but for himself, has-conceded that. 
the ‘course adopted in the present case 
was-irregular and there would, therefore, 
seem: to be no‘present danger that that 
course. should form, a precedent for the 
füture. ; l ' 
As to the particular. application before 
us the order of the 6th April must. be ap 
proached, with alltherespect due to an order 
made, by two, learned Judges of this Court. 
Nor arewe sitting inappealfromthat order. 
From the terms of the order, the leerned 
Judges must, as it seems to me, have im- 
tended thet.it should become a pert of the 
record of the appeal and Iam clearly of opi- 
nion that, in the circumstances, we should 
not-be justified in withholding from the 
Privy Council the written. suggestions to 
which I. have referred and the order relat- 
ing to them, Those suggestions and the 
order must, therefore, be included in 
a supplementary -paper-book to be leid 
before their: Lordships. of the Privy 
Council as apart ofthe record of the 
appealand if that. be so the parties are 
agreed that the supplementary paper-book 
should also. contain the connected docu- 
ments which my -Lord hes specified. 
Italsoappears tome tobefair that the 
appellant to England should beat liberty 
toadd to his grounds of appeal the supple- 
mentary ground which he will file to-morrow. 


` With these observations, I concur in the’ 


order which my Lord has proposed. 
B.N., > Order accordingly, 
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MADRAS-HIGH COURT. 
CrvIL APPEAL NO. 350 OF 1920. 
August 27, 1923. 
.Preseni:—Mr. Justice Phillips and Mr. 
y Justice Venkatasubba Rao. 
. ABHOY NAUDU-—PLAINTIFF—APPELLANT 
versus 
N. RAMACHANDRA NAIDU AND 


ANOTHER—DEFENDANTS—RESPONDEÉNTS, : 


Civil Procedure Code (Act V of 1908), O. 
AXXXII,r.6—-Payment to next friend without 
leave of Court — Decree, whethev.discharged— Contract 
Act (IX. of 1872), s 43—Coniribution-—Co- 
debtor's hability. 

If in the case of a minor decree-holder the judg- 
ment.debtor.pays the decretal amount to the 
next freind'of the minor without the leave of the 


Court, the decreeisnotdischarged. [p. 996, col. 2.] 
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A co-debtor is not liable togcontribute to a : 
payment made to. the decree-holder if he 
himself is not exonerated from liability and if his 
obli ‘ation is still outstancing. &p. 906, col. 2.] 

Appeal against a decree of the Court. 
of the Additional Subordinate Judge, 
Coimbatore, in O. S. No. 26 of 1919. 

.Messrs. T. Narasimha Ayyangar end 
K.S. Ramabhadra Aiyar, for the Appellant. 

Messrs. S. T. Svinivasagopalachariar 
and T. M. Krishnaswamy Atyar, for the 
Respondents. 


JUDGMENT. 

Venkatasubba Rao, J.—|his appeal 
may be disposed of on a point of law but it 
is necessary to state a few facts that gave 
rise to the suit, s 

The plaintif, the- first defendant 
and the father of the second defendant - 
borrowed from one Ramanatha Chettiar 
Rs. 4,000 on a promissory-note and the cre- 
ditor sued the exeçutants of the note and 
he having died after the institution 
suit, his minor, sons were brought on 
the record as plaintiffs with their 
mother as their next' friend. A decree 
was passed in the suit against the plaintiff, 
the first defendant and the second defendant 
who was added asa party on the death of 
his father the plaintiff claims to have 
paid thefullamount of the decree and has 
filed the suit for the recovery of that 
amount on the ground that the first defend- 
ant and the second defendant's father 
are the principal-debtors and he was himself 
a surety, 

The learned Subordinate Judge has d's- 
believed the case of the plaintiff that the 
whole amount borrowed wes received 
only by the first defendant and the 
father of the second defendant. He further 

“held that the payment alleged by the 
plaintiff to have been made withea view 
to satisfy the decree was nota valid pay- 


. ment which would enable the plaintiff 


to recover any amount from the defendants. 
In the result; he dismissed the plaintifi's 
suit. id 

On behalf of the plaintifi-appellant it 
was argued that the finding that he was 
nota meresurety did notenta Ithe d smissal 
of the suit and as there was e presumpt on 
that each of the jo.nt debtors received-an 
equal share of the amount originally bor- 
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rowed, a decree phould have been passed 
in his favour for two-thirds of the amount 
claimed and timt the presumption was 
not rebutted by the evidence adduced on 
behalf of the defendants. “It was next 
contended that the learned Judge’s view 
that there was no valid paymentis wrong. 

There may be objections tothe suit being 
treated as a suit for contribution; the de- 
fendants having had no opportun ty to 
refute a claim based on this footing, may 
be prejudiced by the nature of the suit 
being thus altered, But, in my opinion, 
itis unnecessary to deal wth this aspect 
of the case. Nor is it necessary to de- 
cide any question of fact that arises in 
the appeal. 

The facts bearing onthe validity of the 
payment are these: The decree was passed. 
onthe 22nd of June 1915. The pleintit 
alleges payment of the amount of the 
decree to one Kannuswami Iyer. who de- 
posed that he was the agent of Rama- 
nathan Chetty. An application was made 
by the Vakil of the decree-holders for the 
recording of the satisfaction of the decree 
and uponit thefollowing order was made 
on the 16th of July:— 'Satisíaciion cannot 
berecorded as the next friend of them nors 
is not ent fled to rece ve money in their 
behalf without furnishing security." “The 


learned Subordinate Judge, hold ng that 


the payment was not duly recorded under 
O. XXI, r. 2, Civil-Procedure Code, decided 
that the plaintiff had no cause of action. 
I th nk the conclusion of the Subordinate 

Judgeis right although I am not disposed 
to agree that his reason is correct. 
It is not necessary to decide whether the 
observation of Bashyam Iyengar, J.,in Putti 
Narayana Murthi Ayyarv. Marimuthu Pillai 
(1) that a paymeut whichis not recorded 
is a vafid payment correctly expresses 
thelaw nor do I think it necessary io 
decide the effect of payment which is, 
certified by the party but has not been 
recorded by the Court. For, in my opinion, 
the provision of law that has a bearing on 
the present caseis O. XXXII, r. 6, Civil 
Procedure Code. Itruns thus:— 

. (x' A nextfriend...for the suit shall not, 
without the leave of the Court, rece ve 
any money --:on behalf ofa minor...under 
(xr) 26 M. 322. 
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a decree or order in favour of the minor." 
(2Y'....the Court shell,:f{ it grants hm 
(next friend) leave toreceive the property 
require such security and givesuch direc- 
tions as will, in its opinion. sufficiently 
protect the property from  weste and 
ensure its proper application." This con- 
tains a prohibit on against a next íriend 
rece ving money wthout the leave of the 
Court under 2 decree: nfavour of the minor. 
The decree-hoiders were minors and the 
alleged payment Was made to the agent 
of the next friend. Can such payment 
discharge the decree ? It seems to me 
that if payment is made out of Court 
toa next friend without the leave -of the 
Court the minors Mayignore the payment 
and execute the decree. They may ignore 
it either because the money hes not been 
applied for their benefit or because: they 
may intend to commit a fraud. If the 
decreeis sought to be executed the delenda nt 
cannot rely upon the unauthorised payment 
made tothe next friend. This is obvious- 
ly theeffect of thesection. It s no doubt- 
true that the section does notin terms say 
what isto happen if-such . payment is 
made. But surely the payment or the 
receipt in contravent on of the rule ‘s not 
an níringement of the penzllows of the 
country and neither the party paying 
nor the party receiving becomes criminally 
liable. The object of the sectionis merely 
tosafeguard theinterests of the minor and 
it, therefore, follows that the payment 
does not discharge the decree. Let 
us look to the reason of the thing. If the 
defendants are now compelled to pay 
contribution tothe ;lainti® and if the full 
amount of the decree is again recovered 
from them by the minors in execution 
of the decree, the defendents will sufer 
great herdship. And why should they be 
prejud ced onaccount ofthe fault of the 
pia ntf ? There is noth ng in, principle 
which requires that the co-debtor should 
contribute when he hes not been himself 
exonerated  from.liability and when the 
original obligation jis still outstand- 
ing. “The right to contr.bution’is not 
founded oncontract butis the result of 
a general equity arising at the inception 
ofthe contract of guarantee onthe ground 
of equality of burden and benefit," ' See 
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I5 Halsbury, page 527. Section 43, second 
paragraph, Indian Contract Act, embodies 
this doctrine of English equity. It has 
béenstated that the community of burden 
and benefit js the real ground of the 

right to contribution. Per O’Brien, J. 

Gardner v. Brooke (2). The mere fact 

that the surety has been  dammuified 

by payment cannot give him a right to 

clim contr bution from his co-debtors. 

Let me take two instances. Suppose 
that an amount was borrowed by several 
debtors from A and that A died leaving 
B h's heir. -If ‘one of the debtors paid the 
amount of the debt to C under the mistaken 
belief thet C was the heir of A, would 
such payment entitle the man who paid 
theamount to claim contribution from the 
other debtors? Or, again, suppose that the 
amount was duetoA aninfant for whom 
B was appointed guardian by the Court. 
If one of the debtors paid the amount 
to C.under the impression that C was the 
guardian, would such payment give the 
man who paid any right ofaction against 
the other promissors ? I see no difference 
in principle between these cases and the 
case on hand. It is not sufficient that 
the plcintif is able to say: “I have been 
damnified ,I havesuffered injury" but he 
must in addition satisfy the Court that 
his. co-debtors have been exonerated from 
lidbil'ty to the credtor, and that the 
partes who were equally bound topaya 

common debt were relieved by the plaintiff 
of the burden of their debt. “See Rausha 

Ah "Khan Chowdhury v. Kali Mohan 
Motira (3). The right of contribu: on hes 
its foundation n equity andit will not be 

just tocompel the defendants to pay their 

share of the debt when they have not been« 
relieved from the burden of the liability. 

I am, therefore, of the opinion that tke 

plaintiffs clim has been rightly dis- 

allowed and] would, therefore, confirm the 

judgment and dismiss the appeal with costs. 

Philips, J,.—In the peculiar circum- 
stances of this case I agree in the order 
proposed by my learned brother. 
VON, V. 


S. D. Appeal dismissed, 


(2) (1897) 2 Ir. Rep. 6 at pp. 12, 14; 30 Ir. L.T, 
R.7; 3 Ir. L. R. 288. al um 
(3) 4 C. E. J. 79. 
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LAHORE EICH GOURT. 
SECOND CIVIL APPEAL NO. 1879 OF IQIQ. 
December 6, £922. 
Present:—Mr. Justice Abdul Raoof and 
Mr. Justice Mot’ Sefer. 
GURSARAN DAS AND ANOTHER 
DEFENDANTS— APPELLANTS 
versus 
MOHAN LAL—FLAINTIFF—RESPONIENT, 


Hindu | Law— Joint family—Money decree 

against father— Pious obligation of sons—— Immoral 
“debt. 

The plaintiff brought a svit for accounts against 
the father of the defendant, wko was the manager 
of his property, alleging mu:reppoialien end 
dishonesty cn his part and obtained a decree. 
The decree, however, did not give ery ditelan 
as to the nature of the liabilily incurred. The 

arties were Hindus. The defendent, after the 
death of his father, urged that the decree was noc 
binding on him under the Hindu Law : 

-Held, that the decree was bindingon the 
defendant as it was notshown that the debtin 
question was immortal in law for the discharge of 
which he was not liable. [p. gro, col. 1.) 

Every breach of civil liability does not necessariiy 
involve a moral turpitude. [p. gro, col. r.] 

Obiiey,—The liabilityimposed by a Court upon 
a Hindu father to inde mnify a person with whose 
property he has improperly interferred, creates a 
debt for which the anccstral property in the hands 
s sons might justly b held liable. |p. 909, 
col. 1.) 

Chakowri Mahton v. Ganga  Proshad, 12 Ind. 
Cas. 609; 39 C. £62; 15 C. W. N. 519; 15 C. L. J. 
228, Natasayyan v. Ponnusami, 16 M. 90; 3 M. L. 
J. 1 5 Ind. Dec. (N. $.) 776, Venugopal Naidu v. 
Ramanadhan Cheity, 34 Ind. Cas. 705; 37 M. 458; 
ix M. L. T. 427; 23 M. L. J. 61, and Hanumat 
Mahion v. Sonadhavi Singh, 52 Ind. Cas. 724} 4 P. 


.L. J. 653; 1 P. L. T. 133; (1920) Pat. 13, 


followed. 

Mahabir Prasad v. Basdeo Singh, 6 A.234; A. 
W.N, (1884) 47; 3 Ind. Dec. (N. $.) 852, Pareman 
Dass v. Bhatiu M ahton, 24 C. 6725; 12 Ind. Dec. 
(x. S.) 1117, McDowell v. Ragava Cheity, 27 M. 71, 
and Durbar Khachar Shri Odha Ala v. Khachar 
Harsur Oghad, 32 B. 348; 10 Bom. L. R,297, not 
followed. 


Second appeal from the District Judge, 

Jullundur, dated the rcth June foro. 
Mr. Faqir Chand, for the Anpellants, 
Mr. Badri Das, for the Respondent, 


JUDGMENT.—This is a second appeal 
from a judgment and decree of the 
District Judge of Jullundur, dated theroth 
June 1919, and has arisen . out of a suit 
brought by one Mohan Ial, an auction- 
purchaser, for possession by partition of 
some immoveable propertes in the City 
of Jullundur purchased by him at an suc- 
tion sale. The defendant Gursaran Das 
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is the son of one-Shri Ram whois:now dead, 
and Musammat rarmeshri, the. second de- 
fendant, is the widow of one Shambu Nath, 
another son of Shri Ram,who had a. brother 
Kirpa Ram who died-childless and these 
two while living and Gursaran Das, défend- 
ant No, xr constituted a joint Hindu family. 
Mohan Lal, the plaintiff,is not a member 
of this family and has only recently come 
of age. During the time of his minority 
his estate was under the superintendence 
of the Court of Wards, and Shri Ram, 
father of defendant No, 1, wasits Manager, 


On attaining majority Mohan Lalbrought | 


a suit forrendition of accounts against 


Shri Ram alleging dishonesty and misappro- > 
.h's share subsequently to auction? - 


priation on his part while he was. the 
Manager, and succeeded in obtaining a 
decree for Rs. 6,444-5-0, on the 29th April 
I9o;, from the Chief Court. Shri Ram and 
Krpa Ram owned some immoveable prop- 
erties in the town of Jullündur, and it 


is admitted that Shri Ram had a half shere. 


therein. This half share was attached 
and sold in the execution of Mohan Lal’s 
deciee, and was purchased by the decree: 
holder himselfat the auction-salé. It ap- 
pears that Shri Ram and Kirpa Ram hed 
both died by this. time, and Gursaren Das, 
defendant.No, 1, who wes, now the only 
surviving male member.of the family, had 
succeeded: to the whole estate. No otjection 
was raised by him in the execution proceed- 
ings to the sale or tothe right of the-de- 


cree-holder to attach and sell th’s property. 


A sale certificate was in due course issued 
to the auction-purchaser, and he- soon 
after.appLed to the Executing. Court for 
delivery of possession. It appears, that he 


was awarded actual physical possession: 
of some of the properties, but of others. 


was.onlv able to get joint possession with 
Gursaran Das who. had now succeeded to 
the undivided half share of liis uncle Kirpa 
Ram after the death of h'sfether Shri Rem. 
Ontheirth July 1917,the plaintifi brought 
the present sut for partit’on impleading 
Gursaran Das and Musammat Parmeshri 
as defendants to the suit. The suit was 
resisted ona variety of grounds but the 
miim plea taken in de'ence and with wh ch 
we are now concerned was that the debt 
for the satisfaction of whch the jo nt 


^ 
4 


^ 
Moo 


^ 


family property had been sold was not in- | 
OC CASE gon UA ja 
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curred for family purposes, and was conse- 
quently. not binding dponthe defendant. 
The other pleas had.reference only. toa de- 
n'al of the plaint #’s* ownership in half of . 
the property sold, tothe legality of the sale, 
to the suit’ bieng-not witkin limitation: 
and to the defendants’ right to recover. 
from . the plaintiff a proportionate share, 
of the expendture incurred in epairs 
and improvements. Musadmmat Pa rineshri, 
defendant No. 2, only claimed a right of. 
3 n tr The Trial 
Court fixed thefollowing isstes:— ` * 
I. Does the plaintiff own half .of the 
house and shops in suit? |^ .- : 
2. Did the plaintiff get possession of 


3. Is the'sale void and not binding onthe. 
defendants because 

(1) it was not good in law; " 

(ti) the debt on account of which the. 
auction took place was not for.the benefit 
of the family. i 

4: Could an objection not be raised in 
th's suit on the score of the illegality of’ 
the auction ? E ANNE E 

5. Is the suit time-barred ? - i 

6. Has Musammiat Parmeshri, defend- ` 
ant, got the right of residence inthe house. ` 
in suit ? | 

7. Did defendant No. r spend anything ` 
on repairs to the -house and shops; how | 


much did he spend, and is the plaintiff: 


liable to pay 
decree? ^ ..- 
— The learned Subordinate Judge, Bhé ga t 
Jagan Nath M. A., in avery able and lucid. 
judgment disposed of all the issues in" 
favour of the plaintiff, and held-that the debt 


half the outlay in case of 


in question not having been proved tó be 


illegal or immoral, it was the pious ‘duty’ 
of the defendant asa Hinduson to discharge 
it, and that the sale of the family co'par- | 
cenary property held in satisfaction of such 
a debt ‘was binding upon the defendant. 
The issue es to Musammat Parmeshri’s 
right of residence in the house in suit was 
also found infavour of the plaintif and 
as a result of these findings the suit of the 
plaintif was decreed in its entirety, ` 
On appeal the learned District Judge 
upheld the findings of the Trial Court 
and. dismissed the appeal. Tte defendants 
have now preferred a second appeal: to . 


< 
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this.Court and we have heard the case 
aigued at considerable length by Mr. Faqit 
Chand on ther behalt. Mr. Faqir Chand’s 
first contention is that the onus of proving 
that the ancestral dèbt in question had 
been incurred for the benefit of the joint 
family was upon the plaintif, and that he 
has failed to discharge this onus. It is 
pointed ‘out that the defenda nt’s father Shri 
Ram had misappropriated large sums of 
money whileacting as the Manager of the 
plaintiff's estate and that in consequence 
a decree was stibsequently passed against 
‘him for such sums of money as he was not 


‘able to account for. It is urged. that a 
Bindu son is under 


no pious obligation 
to d.scharge a debt of the father. wh ch 
consists of money misappropr:ated by the 
latter; and which as a decent and respect- 
able man he ought not to have incurred. 


Reliance is strongly placed on the cases: 


ot Mahabir Prasad v. Basdeo Singh (1); 


zremin Dass v. Bsatiu Mahton (2); 
McDowell v.. Ragava Chetty (3) and 
Durbar Khachar Shri Odha Ala v. 
Khachar Harsur’ Oghad (4) which 


apparently seem to negative the liabi- 
lity of the son under such circumstances. 
. The whole question has, however, 
elaborately d scussed in the case of Cha-. 


kouri Mahton v. Ganga Proshad (5) where 


` Mookerji, J., has held that the liability 


- 


imposed by the Court upon the father 
to indemnify the person with whose prop- 
erty he had .mpropeily interfered creates 
a debt for wh.ch the ancestral property 


in the hands ot the son might justly be held: 
This view is in entre accord with 


‘liable. 


the opinion of the learned Judges of the 


Madras High Courtin the case ot Nata say- 


. şan v. Ponnusam (6) where it has been 


‘but he is 
^ which his 


observed that “the son is not bound to do 
anything to relieve his father from thecon- 


‘sequences Of his own vicious inyulgences, 
surely bound to do that. 


| father himself would do 
were it possible, namely, to restore to those 


©. (1) 6 A. 234; A. W. N. (1884) 47; 3 Ind. Dec, 


0 


(N. S.) 852. . |. 
(2) ^ 24 C. 672; i2 Int. Dec. (N. S.) 1117. 
27 M. 7x. 


(4) 32 B. 348; 10 Bom. L. R. 297. 


eu 5) 
519; 15 C. I. J 


e '16 M, 99; 3 M, I. J. 1; 5 Iud, Dec. (N. 8.) 
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been . 


. to dissent. fromit, | 
. however, to pursue this matter any further 


I2 Ind, Cas. 609; 39 C. 062; 16 C. W. N. s 
228 aa a 2 


too 


LM 


lawfully entitled money! he has unle wiully 


retained.” Upon any .ntelligiLle principles 
o:morality a debt dueeby the iather. by 
reason ot his having reta:ned ior h myelt 
money which he was boundio pay tosnochr 
would be a debt of the most sacred obl- 
gation, and for the non-discharge oi which 
punishment ina future state might be ex- 
pected to be inilicted,if in any.” The 
question appears to have again recently 
come upfor discussionin the case of Venu- 


gopsl Naidu v. Ramanadhan .Chetty (7). 


In that case the leerned Judges entirely 
dissented fromthe view taken in Durbar 
Khachar Shri Odha Ala v. Khachar Harsur 
and prelerred to iollow Mr. 


- . a wa 


is notsupportableas valid by legal ergu- 
ments, and on which no nght could be 
established by- creditor ina Court ot Jus- 
‘tice’ consequently it wes la.d down that 
sons were auswereble ior the -Lab.lty 
ota hindu fether who, es a member o: a 
devastanam commictee, had un.tiihorsed- 
ly spent the devasianam junds ior 
expenses ofa litigation and was alterwards 
directed by the Court to pay the costs 
out of his own private funds. ‘The same 
principle has been reiterated by the Patna 
High Court inthe case of Hanwmat Mahton 
v. Sonadhart Singh (8). There the karta 
of a joint hinduiamily' had raised money 
to deiray the expenses of ‘detend- 
ing a criminal case against him, It was 
heid that the family property was liable 
for the debt incurred, Jwala Prasadand Das, 
JJ., being of opinion that emong the 
Hindus the stigma of a ciiminal charge 

against a member of a joint femily isie- — 
garded as. e disgrace to cll the members 
of a family, and that consequently any ex- 
pense incurred to protect the fafnily trom 
such a threatened disgrace is necessarily, 
in the interests of all the members 
of the family. In our opinion the 
view taken by Mookeri, J., in 


' Chakourt Mahion v. Ganga Proshad (5) is 


a sounder view and we See no valid reason 
Ii 1$ unnecessary, 


(7) 14 nc m 57 M. 458; 1x M, L. T, 
2.4 Le E E 
52 Ind. Cas. 734; 4 P. L. J. 953; 1 P. In Ti 
133 (1920) Pat. 13. 
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besa d that Shri Ram, father of defendant 
No. ©, was guilty of any crimin: 1 misappro- 
priation or thete was any dshonesty on 
his part wh'chcould constitufean mmora1 
fact within the meaning of the H ndu 
Lew. The only evidence produced insup- 
port ofthis plea wasa copy of the decree 
obtained by the plaintif against the de- 
fendant’s father, but this decree does not 
give any indication as to the nature of 
the liability incurred. Admittedly, the 
father was not criminally prosecuted, and 
the suit was one for accounts -which he 
hid failed to deliver. Every breach of 


civil liability does not necessar ly involve. 


a moral turpitude, and nthe present case 
we hive no hestation in holding that it 
has not been shown that the debt in 
question was immoral in law for the dis- 
charge of which the son is not lable. | 
The next point urged by Mr. Faqr 
Chand is that the hypothecat on by the 
defendant’s father of joint family properties 


as security for the proper dscharge. 
of his dut.es as Manager of the pla/ntff's. 


estate was altogether unauthor sed and that 
consequently the decree obta ned by the 
plaintiff for thesale of the hypothecated 


properties on the bas s of this deed is also. 


of no b nding force on the defendant. 
The well known Privy Counc 1 case of Sahu 
Ram Chandra v, Bhup Singh (9) is reled 
on inswoport of ths content on, and it is 
urged that as the sale held under the de- 
cree d d not convey any vald title to the 
pla nt £ the latter has nor gbt to main- 
ta n ths suit. This contention was never 
tased in any of the Courts below, and 
has not been ment ooned even in the 
grounds of appeal to ths Court, and we 
consequently declne to allow Mr. Faqir 


Chand «to take up th'sentrely new po nt: 


at the list stage. No arguments have 
been addressed to us on behalt of Musam- 
mit Parmashti and, we take it that the 
appeal so far as sheis concerned is dropped. 


The result is that the appeal fails, and 


is dismissed w.th costs. 
N. H. ups dismissed. 
' (9) 39 Ind. Cas. 280;-39 A. 437; 44 I. A. x26; 
21 C.W. N. 698; 1 P.L. W 
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as on the facts ete in this case it cannot 


^ infer notice in terms’ of section 


/ 


[1925 


- PRIVY COUNCIL. 
A PPEAL FROM THE LOWER BuRMA CHIEF 
Court. 
July 10, 1923. l 
Present -—Viscount Finlay, Lord. 
Dunedin, Lord Atkinson, Sir John 
Edze and Mr. Ameer’ Ali. 
THE IMPERIAL BANK or INDIA 
(SUBSTITUTED FOR THE BANK 
Or BENGAL, AKYAB)— 
APPELLANTS a 
VErYSUS | 
U RAI GVAW THU awp Co., LTD.— 
RESPONDENTS. 

Transfer of Property Act (I V of 1882), ss. 3, 79, 
8o— Prior mortgage— Advance subsequent to inter- 
mediate morigage—Maximum not expressed— Prior- 
iiy— ‘Subsequent advance, meaning of— Notice 
of prior mortgage, effect of. m 


There is no distinction between legal and equit- 
able mortgagesin India asin English Law, where 
the legal mortgage always prevails against the 
equitable unless the holder of the legal has done 
or omitted to do something which prevents him 
in equity from asserting his paramount rights. 


[p. 912, col, 1.] i 
Where a mortgagee makes an advance 
subsequent to an intermediate mortga e 


and the first mortgage expresses no. maximum 
to be secured thereby, the prior mortgagee cannot 
obtain priority in respect of the advance under 
section 79 of the Transfer of Property ^ Act. 
[p. 913, col. r.] < $^ 

The words “to secure further advances," 
etc., in section 79 of the Transfer of Property Act 
denominate the different classes of mortgages, but 
to bring them undersection 79 they must all have 
the common feature of a maximum expressed. 
ip. 913, col, 2.] 

Even thougha mortgage is entered into to secure 
further advances, any advance made subsequent 
to an intermediate mortgage is a subsequent ad- 
vance within the meaning of section 80 of.the 
Transfer of Property Act, Where no maximum 
is expressed in the first mortgage, no ‘question 
of notice arises under the section. [p. 913, col.2.] 


All cases of mortgages in which a question of 
priority arises must be judged according to their 
circumstances. [p. 914, col. 2.] ibo 


. Obiler.—For a mortgagee taking a mortgage 
ina place where he knows that mortgages by de- 
posit. of title-deeds are legal and usual and not 
to ascertain whether the title-deeds were already 
pledged is such abstention from enquiry which 
he ought to have made or such negligence as to 
a3.of the 
Transfer of property Act. í(p.ot4,cól.r.] ^ $ 


Consolidated appeals from the | judg- 
ment and decrees of an -Appellate 


Bench of the late Chief Court of Lower 
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Barma (Twomey, C. jJ, and Maung 
"Kin, J.), in seven first civil appeals 
against the judgment and decrees of the 
District Court of Akyab. 

Messrs., Meiklem, K. C., De Gruyther, 
K. C., and Warwick Draper, ior the Appel- 
lants. 

Messrs. Dunne, K. C., and Webster, for 
the Respondents. 

JUDGMENT.— These are two consolidat- 
ed appeals. The factsin Appeal No. 148 
of 1920 are as follows:— 

One Abdul Hikim on the 28th Decem- 
ber 1911, handed to the Bank of Bengal 
(now represented by the appellants, the 
Imperial Bank of India, who took over 
their business) the fol’owing document :-— 

“AKY AB, 
"28th December, 1911. 
. “To Phe Agent, Bank of Bengal, 

Akyab. 

*“DEAR SIR, 

"I beg to band you the title-deeds 
as at foot to be held as Collateral Secur- 
ity for the advances made by you or to 
be made by you to me hereafter, 

"I further beg to submit you that 
all those title-deeds as at foot deposited 
with you are free from encumbrances. 

“Yours faithfully, 
“ABDUL Hakim II." 
l (In Burmese}. 
“DETAILS OF PROPERTIES REFERRED 
TO ABOVE." 

The schedule was not filled up. The 
Bink thireifter made advances on cur- 
Tent iccount from time to time. On 
rst June 1914, Abdul Hikim wis indebted 
~ to the Bink to the extent of Rs, 24,300. 
. Hs liabilities to the Bink subsegitently 
rose and-feil; the minimum amount due 
` at any One time being Rs. 15,000 on the 
‘8th July r9r4. The liabilities rose by fur- 
ther advances. 

Oa the ist June ror4, Abdul Hakim, 
withont the knowledge of the Bank, 
" executed a -deed of mortgave of seven 
| pireets of land of which the titles had 
baen hinded to the Birk, jn favour of 
a firm who were the immediate pre- 
deceSsoIrS in-title of. tha respondents. 
- This mortzage was registered. ‘The mort- 
gage wis to secure Rs. 10,009. The 
Iespoadeuts' manizer did not ask forany 
title-deeds and believed the statement of 


‘ 4 
Abdul Hakim that the properties were free 
from encumbrances. 

The facts in Appeal No. 149 of 1920 are 
as follows:— 4 

One Maung Tha Baw deposited the 
title-deeds of certain agricultural lands 
with the Bank at Akyab, as security tor 
advances made to him by the Bank 
from time to time, His indebtedness to 
the Bank fluctuated [rom month to 
month. On the 29th April I9r4, he 
cleared his account with the Bank but 
allowed his title-deedsto remainin poss?s- 
sion of the Bank,and on the 23rd May 
10914 took a fresh advance of RS.10,000. 
From that time onwards his indebted- 
ness to the Bank continued up to the 
date of the suit. On tle 2rst May 
1914, without nofice to the Bank, during 
the time when he was temporarily free 
from debt, Maung Tha Bawexecuted a 
mortgage of certain of the lands in 
favour of the respondents in this appeal, 
and this Mortgage was duly registered at 
the Sub-Registration Office at Mychaung 
where Tha Baw lives. The mortgage was 
for Hs. 30,000. 

The point of contest in both cases is 


' the question of priority of the appel- 


lants, the Bank, and the respective respond- 
ents in respect of tneir registered mort- 
gages. 

Before discussing the question or eXamin- 
ing fhe judgments below, it is advisable 
to set out the sectionsof the Transfer 
of Pioperty Act, 1882, on which the 
questions turn. By section 58 (a) it is 
declared that :— 

“A mortgage is the transfer of an 
interest in specific immoveable property 
for the purpcse of securing the payment 
of money advanced or to be advanced 

“by way of loan, an existing or future 

debt, or the performince of an €ngage- 
ment which may give rise to a pecuniary 
liability." 

The section goes on to set forth and 
distingtish in turn simple mortgages 
(b, mortgages by conditional sale (c), usu- 
iructuury mortgages (d) and English mort- 
gages (e). 

Section 59 provides that:— 

‘Wiere the principal money secured is 
one hundred rupeesor upwatds, a mort. 
gage can beefiected only by a registered 


$5 


attested by atleast two witnesses ” 
and then contgiues : 

^Notyinz in this section shall be deemed 
to render invalid  mottgdfges made in 
the towns of Calcutta, Madr.s, Bombay, 
Karichi, Rangoon, Moulmein, Bassein, and 
Akyab, by delivery to a creditor or his 
agent of documents of title to immove- 


-able pro perty, with intent to create a 


security thereon." 

It is to be observed that there is 
here no distinction between legal and 
equitable moxtgagesas in English Law, 


. wnere tne legal mortgage will always 


. prevail 


against tue equitable 


..unles; the holder of the legal has done 
. or omitted to do sometuin& which prevents 


. rights. 


him in equityfrom asserting bis paramount 


* 


The various classes of mortgages are 


` merely described, and then as regards 
. mortgage by way of deposit of title- 


. deeds, tnat is 


spoken of as a known 


method, Tuat tuat known method had 


consisted in applying toe doctrine of 


. Englisn Law that suca deposit effected a 


"- 
Hj 


mortgage good against the mortgagor, 


although no actual conveyance of the 


property had been made, may be taken as 
certain. 

Priority is dealt with in general terms 
by section 48 :— | 

“Where a person purports to create by 


h transfer at different times rights in of 
, Over tne same immoveable property, and 


such rignts cannot all exist or be exercised 
to tneir full extent together, each later 


| created right shall, in the absence of a 
. Special contract or reservation binding the 
‘eatlier transferees, be subject to tne rights 


previously created." l " 
Tis is what is expressed in the old 
maxim qui prior est tempore potior est jure. 


* 


But priority is spec.ficaluy dealt with 


- in sections 78, 79 and 80, which are as 


_ follows: 


“ng. Where, through the fraud, mis- 
representation or gross neglect Ofa prior 
mortgagee, anotner person has been 
induced to advance money on the secur- 


sity. of the muortgaged property, the prior 


mortgagee shall be postponed to thesub- 
sequent mortgagee.’ 


t ` 
"XA 


“yg, If a mortgage made to secure 
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instrument sighed by the mortgagor and 


‘advances or debits not exceeding 
‘maximum though made or.: allowed with 


‘inspecting 


ENa ` 

‘otegi 

future advances the performance of an 
eng.gement or the balance of a running 
account, expresses tLe maximum ‘to -be 
secured thereby, a subsequent mortgage 
of the same pruperty, shall, :f mide with 
notice of the prior mortgage, be postponed 
to the prior Mortgage in respect of all 
the 


notice of the subsequent mortgage.” | 

"8o. No mortgagee paying off a prior 
mortgage, Whether with or without notice 
of an intermediate mortgage, shall thereby 
acquire any priority in respect of his 
origina] security.’ And, except in tLe cese 
provided forby section 79, no mortgagee 
making a subseqtent advance to the 
mortgagor, Whether with ot without notice 
of enintermedicte mortgage, shail thereby 
acquire any priority in respect of his 
security for such subsequentadvance.” | 

Now upon the facts set forth: the 
learned District Jadge ın Appeal No..148 
of 1910 tuougut tat two.pu.nt and two 
points only  arose;—(1) wheter the 
Tegistration of the respondents’ mort- 
gage was śpso facto notice to the. Bank, 
thus preventing the Bunk from Making 
further advances upon the doctrine ot 
Hopkinson v. Rolt (I), and (2) whether 
the fact that the respondents in taking 
the mortgage dia not ask tor the: -title- 
deeds, brought into play the provisions 
ot section 78. He deciued the first ques. 
tion in tue negative.and the second 
in the affirmative, He tnen.. gave.judg- 
ment in tavour of the Bank. He did nut 
cons.der or discuss the effect of the con- 
cluding words of section ŝo. 

‘In Appeal No. 149 of 1920 he heid that 
the two questions were the same. ‘The 
first he decided in the same- way, but 
the second he decided otl:erw.se, , He 
held tatas the mortgaged lands: were 
in the district where tLe cunc.ud ng: ¢o- 
vision of section 59 didnot apply,. the 
Bank were tLemselves negligent in «net 
the .repister  belore making 
furtler advances and tiat this neghgence 
on tner part precinded them frum put- 
ting forward negligen e on the respond- 
ents' part under section 78, He, therelore, 

{r} (1861) 9 H. In C. 5145-34 Lu Ja Ch. 468; 7 


jur. QF. &) 1209; 5 Te T. (N. $) 90} 9 WUR, goo; 
131 Ra R. 313; 11 E.R, 829, 


termediate mortgage and, therefore, as this 


is nota case falling within section . 79. 


they cannot obtain, priority therefor, 
All the discussion as to what is and 


what is not notice becomes unnecessary.” 


The law being as it stands, section 78 
cannot have any application becattse no- 
thing done by them caused the Bank to 
make thefurther advances, 


gê A 


the appellants laid most stress was that 
it was evident that the Legislatrre wiched 
to preserve the system of mortgaging by 
deposit of title-deeds in the enumerated 
towns.. Stich mortgages ere only really 
useful ‘for the exigencies of Dbrsiress, 
especially in the timber and rice, trades, 
where balances fluctuate from day to day, 
It would be impossible at- each subsequent 


4 > HM an 3 74,2459 40 0644. Ajaja under 


clause r5 of the Letters Patent ftom the 


judgment of Mr, Justice Panton in a suit- 


for recovery of possession of land. upon 
establighurent of title, — a 


4 
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-plainly barred by limitation. His claim 


was based on the ground that the transfer 
to him. by. Kumari was for legal necessity 


“and consequently transferred to him -an-. . 


NI Tae three questions, wa.ch thus emerge 
“for cons.deration, are, first, is tha plaint- 
if entitled, to a decree for ejectment ;in 
~ respect uf Vll lands in excess of 2,50 bighas; 

sésunly,.at wuat rate- should rent and 
|, Prem un pe assessed and m respect of 
.;Whalexcess lands; tnidly, is (he plaintiff 


bighas at most, and you shall pay rent 
and premium On account of the additional 
quant.ty of lends at the rate fixed. But 
if you get mure lands enclosed over and 
above the same, then I shall be com- 
peteni to take kkas pussess.on thereof, 
after measurement, and you shall not be 


e 
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competent to claim any compensation for 
taking the same into my khas pos- 
session.” 

The measurement here contemplated is 
that previously mentioned, namely, the 
Measurement to take place at the end of 
the rent-free period, that is, in the year 
1308 (r991-02} or thereafter. The present 
suit was not instituted till the 19th 
November 1918, and there is considerable 
fotce in the contention of the defendant 
that the option vested in the plaintiff 
‘under the lease of the 22nd June 1599, 
to eject the tenant from land in excess 
of 2,500 bighas, could not have been 
intended to be capable of exerc'se after 
the lapse of an indefinite period of t. me. 
Apart from this, we are of opinion tlat 
the plaintif is not competent to exercise 
the option by reason of the decision.n a 
‘previous litigation which was terminated 
by a judgment of this Court delivered on 
the 19th April 1917. 

It appears that, after the grant of 
the lease to the defendant on the 22na 
June r899, the plaintii granicd a lesse 
of adjoiniag lauds to one Peary Mohan 
Roy oi the rath August and rst Decem- 
ber 1899. The document of the xr2th 
August 1895 describes the western buur d- 
ary as the ganthi land of Syama Ch. ran 
Dis, the lessee under the grant of tke 
22n1 Jase 1899. Oi the gth April 1906, 
the present d.fend.nt instituted a suit 
against Peary Mohan Roy for recovery 
of possession of a large tract of lend 
on the allegation that it was comprised 
within the lease of the 22nd June 1899, 
and not within the lease of the 12th 
Aigust 1899. The present plaintif, as 
‘the common Izudlord of the two rival 
Claimiats, was joined as a defend.zt, 
inasmuch as, in the words of the Sube 
ordinate Judge who tried that litigation, 
unless he was mad- a party to the suit 
he would not be bound by any decree 
that might be passed therein. A com- 
mission2r was appointed to demaicate 
the bouudiry between the chucks ot the 
cliimants. The Trial Court ceme to the 
couciusioa that the lands then in dispute 


Were comprised withia the chuck covered: 


by the leise of the 22nd June 1899, which 
wis subsequently purchased by the plairt- 
if. The Subordinate Judge, however, 


came to the conclusion that as Peary 
Moban Roy had reclaiméd the tract, the 
pl.iitiff should reimburse him, ard a 
decree was mace accordingly ou the roth 
Jae 1907. Upon appeal and cross- 
appeal tue »District Judge affirmed the 
decree on the 18th J.auary 1913, sub- 
ject to the modification that he increased 
the amount of compensation payable by 
the then plaintiff to Peary Mohan Roy 
frou Rs. 3,868-12 to Rs. 6,637-8. On 
ap2eal to tais Court, Fletcier and 
N:+ bould, JJ., «ffirined tnis decree on the 
I9gth April 1917, subject to a variation 
in form which did aot affect the substance. 
Sabsequently, the present defendant, 
then plaintiff, deposited Rs. 6,637-8 in 
Court tu the credit of Peary Mohan Roy, 
and obtcixred delivery ot possession on 
the 2nd Feoruiry 1918. The tract thus 
obtuined by the  aGefendant was 665 
bighas x5 coliahs, and taken with the 
area alreudy in his occupation, bruu2ht 
up the total to 2,729 bigkas 5 coliahs 
ir chaitaks. It is pl.inly not open to 
the landlord, who was a party to that 
suit, to take up a position inconsisteuat 
with the decision in the previous litiga- 
tio; which was proaounced in his pre- 
sence. The effect of the decree in that 
suit was to determine that the tract 
thea in dispute was covered by the lease 
of one of his two tenants aud not that 
of tne otaer. The Subordinate Judge 
his emphasised the important fact that 
there was no khas land of the laudluzd 
bet veen the eastern boundary of the lease 
of the «szad Jane 1899 aud the western 
Dou .dary of the le.se of the 12th August 
1899. Tie lots covered by the two leases 
nat a common dividi.g line and the 
lind then in dispute belonged to either 
the o.e ortne other of tue two riva] claim- 
ants under their common l.ndiorg: there 
was no third alternztive admissible. ‘The 
lindlord was in no sense what is 
callel a formal p:.rty: Brojo Behari 
Miter v. Kedar Nath Mozumdar (1). 
Co.s-qiently, the principle enunci.ted Ly 
th» Judicial Committee in Soorjomunce 
Dayee v. | Suddanund Mohapatter 
(2;  Pahalwan Singh v. Maharaja 

I) x2 C. 580; 6 Ind, Dec, (N. s. . (F. B). 

a 12.B, Ll R. 304; I. à: p Vol. ie 2. 
W. R. 3775 3 Sar. P. C]. 285 (P. Q). 
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Muheshur Buksh Singh Bihadoor (3), 
Krishna Beha Roy v. Bunwari Lall 
Roy (4) applies, namely, that the 
conclusive nature of a previous adjudica- 
tion, must be Yetermined by reference 
to the substauce and not to the form of 
the prozeedings. If the plaintiff were now 
allowed a decree for e;ectment, the net 
result would be that the dele idant 
would be deprived of the fraitsof the 
previous litigation, which he had secur- 
ed, at considerable expense, in the pre- 
sence of the plaintif himself. The 
pl.iitiff caniot be permitted to suatch 
away from the d:fendant the spoils of 
his victory in tuis manner. We are of 
opiaioa thit the Subordinate Judge has 
correctly dismissed the claim for eject- 
ment, 

As regards the seconi question, it is 
plain taat no deduction can be allowel 
. on accouat of a two-path whicais not in 
‘existence. As regards the rate of reat 
„aad premium, the Sibordi:ate Judze 
has allowed the rates mentioned in the 
lease in respect of 500 bighas in excess of 
2,090, bighas, which was taken as the 
. basis of calculation of liability when. the 
dociment wis executed. ‘Lhe propriety 
of tais course has not been challenged by 


eitier party, and th- dispute thus narrows . 


‘down to the area in excess of 2,500 
bighas. Here the Subordinate Judge has 
assessed the rent and premiumat higher 
rates than those mentioned in the lease. 
We ate of opinion that this view e.nnot 
be justified, The decision in tLe previous 
litizition was that the area of 665 
bighas 5 ceitahs then in dispute must be 
tetardel as coveted by the lease of the 
. 22n1l June 1890. It was tie success of 
“the defendant in that litigation which 


made the area in hisoccupation exceed, 


2,600 Dighas. He could not have succeed- 
ea then except on tie footing that tbe 
‘tract wasincluded in hislease and not 
. in that of his rival. It is not open to 
. the plaintiff now to have the rent and 
'" premium assessed on any portion of those 


. (3). x2 B, L. R. 391; 18 W. R. 182: 2 Suth. 
P.Q. J. 660 (P. C.) 

(aji x C. 144;25 We R. 12 I, A. 283; 3 Sat. 
c P, C. J. 559; 3 Suth. P. C, J. 213; 1 Ind. Dec, (N. s.) 
93 (Pe Oy wo My i 


lands on the basis that they are not 
covered by and subject to the operation 
of the grant in his favour. e hold, 
accordingly, that the rent and premium 
should be assessed at the same rates in 
respect of the entire excess lands; no valid 
distinction can be made between the area 
of 500 bigkas and the area in excess of 
500 bighas. 

As fepards the third question, we arte 
of opinion that the plaintiff is entitled 
to recover arreats. This view is supported 
by the decisions in Assanullah Bahadur v. 
MohiniMohan Das(s); Jagannaih Manjhi 
v. Jumman Ali Putwari (6). We are not 
unmindful that arrears have been decreed 
in respect of the years 1322 B.S.—1324 
B.S. (1915-1018), while the defendant 
obtained possession from Peary Mohan 
Roy only on the 2nd February 1918. It 
must be remembered, at the same time, 
that he instituted ihe suit against Peary 
Mohan Roy on the allegation that he had 
been wrongfully dispossessed on the rath 
November 1902. His remedy was clearly 
to realise mesne profits from Peary Mohan 
Roy and he did in substance so recover, 
The proceedings in the previous litigation 
leave no doubt that Peary Mohan Roy 
was allowed to keep the profitstrom the 
Jandin lieu of interest on the expendi- 
ture incufred by him in reclamation. ‘The 
plaintiff, it may be added, didnot realise 
rent from reary Mohan Roy in respect 
of the excess lands. There is consequent- 
ly no reason why the defendant should 
escape liability for rent justly due to the 
plaintiff. The amount decreed will, how- 
ever, be re-adjusted according to the rates 
now allowed. 

The result is that theappeal prefer- 
red by the defendant is allowed in part, 
and the cross-objections preferred by the 
plaintiff disaliowed. The decree of the 
Subordinate Judge will be modified in 
one respect only, namely, with egard to 
229 bighas 5 cottahs 11 chattaks, the rent 
and premium wil be calculated at Re, 1 
per bigha instead.of at Re. 1-8 per Lega 
and Rs. 5 per bígha respectively. As the 
victory has been a divided one, there 
wil be no order for costs in this Court, 


(5 26 C. 739;13 Ind, Dec, (N, $.) 1072, 
(6 29 C 247. - ' 
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but the costs allowed in the Court below 
will be calculated afresh. A self-contained 
decree will- be drawn upin this Court. 
Z, K, 
2E Appeal allowed in part: 
- Cross-objection disallowed. 


LAHORE HIGH COURT. 
"SECOND CIVIL APPEAL, NO. 2122 OF 1019. 
December 19, 1919. 
Present:—Mi«, Justice Scott-Smith and Mr. 
: ; Justice Zafar Ali. 
BUDBA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
c Musammat FATIMA BIBI—DEFENDANT 
| RESPONDENT. 
-Riwaj-i-am, statement in—Evidential value. 
. dtis a well-established rule or maxim of the 
Lahore High Court that a statement in a Riwaj-i- 
am opposed to general custom and unsupported 
by instances possesses very little evidential value. 
[p..:9a2, Col. 1.] 

Second appeal from the.decree of the 
District Judge, Sialkot, dated 3rd May 
1919. ; 

Meurs. M. Sleem and Muhammad Amin, 
for the Appellants. 

Messrs. Jalal-ud-Din and N. C. Mehra, 

‘for the Respondents. 


JUDGMENT.—This second appeal was 
admitted on a certificate on a question 
of custom which was whether among the 
agricuitural tribes of the Sialkot District, the 
collaterals of a sonless proprietor exclude 
daughters from succession evenin the case 
of self-acquired property.” 

Thelast male owner of thelandand house 
in dispute was P.rna, a Jat of the village 
Beg owala, District Sialkot. On his death the 
land was mutated in tbe name of Musammat 
Patima, the minor daughter of his préde- 

"ceased son. His own daughter Musammat 
Muhammad Bibi relinquished her rights 
in favour of Musammat Fatima, her niece, 
and the latter entered into possession, 
The plaintiffs, claiming to be -rever- 


"ioners of Pirna, sued to recover posses- , 


-sion of his psoperty from her, stating that 
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the property was ancestral, and that the de 
fendant Mussammat Batimd possessed no 
iight of inheritance. Her plea, on the other 
hand, was that the property was non- 
ancestral, and had lawfully devolved upon 
her, and that the plaintiffs were not entitl- 
ed to exclude her. The Trial Court found 
that the property was not. ancestral qua 
the plaintiffs, that, therefore, in accordance 
with the general custom, the daughter 
was a preferential heir, and that the 
plainti&s had failed to estabIsh a special 
custom by which they could exclude. her. 
They appealed to the District Judge, 
and produced before him for the firsttime, 
the rewaj-t-am of the district and contend- 
ed on the strength thereof. that the spe- 
cial custom alleged by them d'd obtain 
in the district. The learned District 
Judge, after citing the proposition laid 
down in Chhutian v. Hazari Lal (x) 
and followed in Wazira v.: Maryan 
(2) and again in Khuda Buksh v., 
Fatieh Khatun (3), that "statements in a 
rewáj-i-am in support _of a special custom 
when opposed to the general custom can 
carry very little weight, unless supported 
by instances, overruled the appellant's 
contention and decided in accordance 
with the said dictum that the riwaj-i-am 
in question which was not supported by 
instances and was opposed to the general 
custom stated in clause (2) of Art. 23 
of Rattigans Digest of Customary Law 
was not sufficient to prove the special cus- 
tom set up by the plaintiffs. Counsel for 
the plaintiffs-appellants conténds before 
us: Mi 


(i that the land wes presumably an- 
eestral, though there was no d rect evidence 
toshow thatit had descended from a com- 
mon ancestor; and 

(2) that inthe presence of the riwaj-i- 
am which afforded presumptive evidence 
of the existence of the special custom, it 
lay onthe defendants to.rebut’ the same: 
and, lastly, urges that in any case the 
plaintiffs should be allowed an opportun- 


(1) 30 Ind. Cas, 22; 7 P. R. 1916; 129 P.W. R. 
1915) 46 e R. 1916. 

(3) 42 . Cas. 358; 84 P. R. I9I7: 151 P, 
W. R. 1917; 3 P. L. R., 1918. > 

(2) 46 Ind. Cas. 679; 13 X. R. 1919; 140 P: 
WwW, Re 1918, us > 
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ity “to produce 'Évidence to prove the 
special customi by'citng instances because 
‘the question as to the special custom 
was not specifically raised .in the 
issues framed by ‘the Trial Court. 

No. I fs quite untenabie, and there ts 
nothing on the record to raise the pre- 
sumption that theland mtyht have descend- 
ed froma common ancestor. No. 2 does 
not carry any weight in the face of the 
authorities cited above and reled upon 
by the learned District Judge. Itis now a 
well-established rule or maxim of this 
Court that a statement in a riwaj-t-am 
opposed to general custom and unsupport- 
ed by instances possesses very little evi- 
dential value. | TE 

As regards the prayer for a remand, 
we ate of opinion that there is no justif- 
cation for it: "Though the plaintíl; were 
represented by Counsel in the First Court, 
they did .not produce the “twaj-t-am be- 
fore it nor adduced any other evidence 
in proof of the alleged special custom. 
As they did not conduct their case with due 
care. andattention they must bear the 
consequences. The appeal fails and we 
, dismiss it. with costs. 


W.C. A. Appeal dismissed. 


' PRIVY. COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL 
COMMISSIONS .’s COURT. 

. July 3, 1923. 

Present Lord Sumner, Lord Phillimore, 
Sir John Edge and.Mr. Ameer Ali. 
LAL RAM SINGH AND OTHER3— 

© PLAINTIFFS—APPELLANTS 
yêrsus 
TuE DEPUTY COMMISSIONER or 
PARTABGARH-—DEFENDANT - 
l — RESPONDENT, I 
Oudh Estates Act (I of 1869), s. 15— Transfer 


to non-successor—Devolulion of property—Constiuc- ' 


Hon of documenit—-Selllement by Hindu Taluqdar 
—Property given to non-successor——Estate tahen— 
Property, whether self-acquired in hands of legatee. 
Under section 15 0f the Oudh Estates Act of 
1860, atransferto a person,. who. isnot the .im- 
mediate successor, even though that-pezson be in 
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the line of succession, operates to take the estate 
out of the special limitations of descent provided 
in the Act. [p. 924, col. 1.) 

Ghulam Abbas Khan v. Amatul Falima, 60 Ind. 
Cas. 937; 48 I. A. 135; 19 A L J. 433; 40 M.L. J. 
5775; 8 O I. J. 225; 24 O.C 128; (1921) M. W. N. 
349; 43 A. 297; 29 M. L. T. 409; 34 C. L. J. 113; 
I4 L. W. 680 (P. C), relied on. 

H, a grantee, whose estate was entered in 
list No.2 of the Oudh Estates Act, 1860, executed 
a Settlement. The document provided that H 
Should for his life be the proprietorin possession of 
one of the Taiugdari estates and that R his grand- 
son, should similarly have another estate for life 
only; that, on the death of H, R should have the 
whole of the talugdartestatesfor his life; thatif R 
predeceased E, D, the mother of R, should have 
R'sestate for life and that, if both D and R died 
in the lifetime of H,thelatter would have abso- 
lute proprietary right in the estates. Thencame a 
clause to the.followingeffect; “That’on the death of 
the last three persons, 3.e, H, R, and D, L, 
the second son of H, and his heirs and representa- 
tives, shall succeed to the entire estate, as pro- 
vided by section 22 of the Ondh Estates Act, 
1869.” H died first, then D, then L, and lastly 
R, upon whose death, one N, adevisee from: L, 
claimed the estate: l 

Held, (1) that the words. ' heirs and represen- 
tatives'^in the document should be treated 
as words of limitation and not of purchase, that 
is, that they were merely intended to express 
the absolute estate which it was proposed to give 
to L as distinguished from the Life-estates which 
had pteceded it, and that, this being so, the latter 
words in the sentence might be regarded either 
as an idle attempt to derogate from the grant 
previously made and, therefore, to be rejectcd, or. 
as words of description only, stating the legal 
incidents which the grantor conceived to belong 
to the estate which he had granted, and his’ mis- 
take as to the legal consequences did not aífect 
m Si hé had made; [p. 925, col. 2; p. 926, 
Col. 1. : 

(2) that L received an absolute estate in re- 
version under the settlement, and as, before H 
made the settlement, the property «was 
subject to Oudh Estates Act, 1869, and would 
have descended to a single heir according to the 
Act and would not have descended according 
to Mitakshara Law, the property in the hands of 
L was his self-acquired property which he could 
dispose of by will and, therefore, N was entitled 
to succeed to it, [p. 927, col. z.] 

Appeal from a decree of tne Court of the 
Judicial Commissioners, Oudh dated the 
4th April 19:19, affirming that of the 
Subordinate Judze, Mo „anlalganj. Es 

Sir G. Lowndes, K. C., and Mr. K. Brown, 
for the Appellants. 

Messrs. DeG uyiher, K. 
Dube, for the Respondent. 

JUDGMENT.—The. cispute in this case 
concetns the succession to .a tabugdart 
estate. in. Oudh, which at the time of 


‘ 


C., Wallach and. 


) 


. "did not live long, and was succeeded by 
“the. minor, whose interest is represented 
“by thé Manager of the Court cf Wards. 

In 1913, the plaintiff, Narain. Sngh 

brought the present suit to 
him, 

' ‘Me estate is one of TR governed 

by the Ọudb Estates Act, 1869, ənd is 


`: in list No.2, defined by the Act as “A list 


of-tibe talukdars: "whose estates, accord- 
‘ding to the custom of the family on and 


disposs ess 


ot making 89 Will, sale or transfer in 
accordance with th: authority given by 
the Act of rt69. If, on the other hand, 
the order of deaths was thet Hanwant 
Singh died first and then Rampal Singh, 
in that event the. mother was to be 
owner of the whole /aluQdari estate for 
her life with similar restrictions. Then 
came the last limitations which are the 
important ones in this case. The actual 
settlement was drawn wp and executed in 


. the eitect, Dy virtue of section 15, would 
be to take tb» estate out of the Act; 
and that, therefore, this was an attempt 
to create an, order of succession unknown 
to the Common: Law and unwarranted by 
the Act; which bas been decided to be 
impossible by the judgment in the J ofendro- 


words of limitation and not of purchase, 
that is, that they are merely intended to 
express the absolute estate which it was: 
proposed to give to Tachman as distin- 
guished from the life-estates which had 

(LL. R. 377; 18 W. R. 359; I. A. Sup. Voli | 
ind ed 5 P. AU ; 3 Bar: Pi Ci J. da (P: €; : 


Judge, Patna, dated the 8th February 
1923, confirming that of the Sutordi- 
nate Judge, Patna, dated the ai AUC 
1922. - ; 
. Mr. Rat Tribhucan. Nath Sahay, for 
the Appellant, n 

Mr, Janak Kishore; . for the Respondents. 
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of the" judg ment-debt is this. It seems 
ithat-one Firangi Lal. brought a 


auction-purchaser of lot No, 1) and 
against the judgment-debtor fora declara- 
tion of title to lot: No. x and: fer ' posses- 
sion, and, on the 24th May-1919, he 
obtained a decree; the: effect of which 
was to set aside the sale of the zīst 
January 1918 in respect of that lot. 


Now, “both the Courts below have reld | 


that this third application for execution 
- is" nof" barred by- limitation. The judg- 


suit: 
against the decree-holder (who was- the 


On WAlcn. We suit: ol JUL INU, X. Was 
finally set aside, namely,tie 32th April. 
1920. In eitler case, the application will 
be within time, and in my opiniontkere 
can be no doubt that this is a case to 
which Art. 181 . should epply. "Tre 
effect of the decree in favour of Firangi 
Lal was to set aside the sale and no 
formal {order to 'tlat effect was re- 


(1) 37 Ind. Cas. 9; 39 A. x14; 14 A.L. J. 1216. 
(2) 46 Ind. Cas. 783; 22 C. W, N. 760. 
(3) 49 Ind. Cas, 359; (1918). M. W, N. 655. 


* 


546}: GP. Ty. J. 132; 
- 189; 48 È. A: 17 


t - se 


peas Cale Js 109; I3.L. W. 
23 Bom, L. Ri po 30, M. Ei 
(P. C). na AASE 

S a 4 d, 
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PRIVY COUNCIL. ; 
APPEAL FROMAHE BOMBAY HIGH COURT. 
te S ML -Jure 26, 4923.: eid -! Hess 
Present: Viscount. Haldane, Lord 
Biêk master “and Lord: Pexmoor.^ ^e 
“PHIROZSHAW ee PETIT— - 
“APPELLANT. UV oxa “or 
' MB/SUSs 1: 
BAI GOOLBAI AND OTHERS— 
De a 7 RESPONDENTS.) ees A 
- Abportionment— Old: ‘English Law, application of 
— Principles: applicalle— Intention... of , seylor— 
Construction of seltlement— Discontinu ous payments. 
The English ‘Apportionment Acts have-no-ap- 
plication’ to India., The- principle - of apportion, 
ment -applicable-to India is. that: of, the original 
Buglish, Lawas it ShoOds apart . from. Statute, 
[p..931, €ol..r.]. 
The old English. Làw on tie “subject of appóre 
tónment is-ttaceable . to. two Ri re ihat 
f: Mela Ur dd M si 26 


PEOR M Qu 


held ‘tor tne benent- ot a pah ‘other’ benediciries 
, OT accnung due for. 
[hr ores fer pod the 
consisted 
He and sika de bts- due ‘to, the seit: . 
cd, ( I). that the character of payments direct- 
ed SE prima facie dis continuons at, Common Law, 
this character, could not be ‘thodified ir the abience 
of Clear and, unam bi guus ‘difections onthe part 
of ‘the séttlor which were iot -to:be foxhd. ; n. the 


deed. {p. 932, Col..t.] J: "i 
.:(2) that, ther fore, “excepting” "as to interest 
on the debts due. to. ihe, gettlor and such of 


the securities as bore interest, theepriicipié 
of apportionment was not applicable | tothe 
income oi the setuid ee [p :932, i 


ue» 


S; de- of that High ee 
Messrs., Upjohn, KIC, ERR x. Ea T 

Raikes, fot the Appellant.  , 

-t Messrs.. Clauson, KiC.. and Gibbons, for 

me ‘Respondents, . ` 


, aX et 
: "OPNS SN SL ; -— t 
- - we ware si A e iPad NE Ad 21s. ARA ngih «fid 
nasa a 


© aga angi ae - 0o sn Se a om u "X io NUS 

from the High Céurt at Bombay, which 
had . affirmed a decree of. the same 
Court in its original jurisdiction. Tue 
questions decided had been raised by 
originating summons, taken out by cer- 
tain of the present respondents, who were 
trustees of an tnter vivas settlement dated 
rst August 1013, and made bya wealthy 
Parsee inhabitant of Bombay one Boman- 
yee Dinshaw Petit, who died on the 
17th December 1915. 

' By this settlement the settlor had con- 
veyed a large amount of property to the 
trustees on trust, inzer alia and so far 
as is material for the purposes of the 


questions in this appeal, to receive the 


rents and profits and after making certain 


other payments to make over the balance, 


of income to the settjor himself during 
his life. After his death the trustees were 
to realise by sale, conversion or otherwise 
of the trast p temises, certain sums, and with- 
in thirteen months after the settlor's death 
out of the balance of income from what 
remained accruing within the first thirteen 
months to pay to his widow, the first res- 
pendent from time to time and in such 
sums as sheshould reasonably requ're and 
the state of th» income should permit 
the total sum of Rs, 80,000 for purposes 
mentioned. The trustees were then to divide 
the remainder of tha balance of srch 
income arising or accruing during the first 
thirteen months after the settlor’s death 
among the respondents Bai Goolb«i, the 
widow, the respondents, Jeh:ngir and 
Dhunjibhoy andthe appellant Ph'rozs5aw 
the settlor's son in equal shares; the capital 
and income after the thirteen months 
were, sabject to the trusts stated, tog. to 
other beneficiaries under the trust deed as 
therein provided. - 
The settled property consisted of land 
and immove bles specified in the fi1st 
schedule to the trust deed; shares, bonds, 
and. sec. r ties specified in the- second 
‘schedule; and outstanding debts dte to 
the settior specified in the third schedule. 
Qaestions arose as to the interpretation 
of the deed and an orieinàting summons 
‘was token out bythe trustees to whch 
the: beneficiaries under the t ust decdand 
the executors of subsequent. Will made 


two only are nOW raised on the appeal to 
His Majesty in Council. The fisst of 
these two questions arose between the 
settlor’s executors and beneficizries under 
the trust deed. It was whether an ap- 


 portionment of the income of the settled 


properties orany of them should be 
made. as if the title to such income had 
accrued continuousl: up to the 17th De- 
cember 1915, the date of the testator’s 
death. It was coutended for the executors 
that the whole income should be treated 
as aceru’ng dedíe in diem continuously so 
that although instalments such as rents 


or interest were not actrally payzeble » 


until after that date the executors of the 


settlor, who was to take during his life- 


time, should be held entitled to so much 
ot what was not actually payable until 
after his death as was to be attributed 
on this footing to his title down to 
date of his death. 

“The second question was an analogous 
one, lt was whether as between 
who took beneficially the income for thir- 
teen months after the settlor's death and 
those beneficially entitled to the income 
subsequently a similar apportionment shorl d 
be m.deas onthe ryth January 1917, 
being the date of termintion of the 
thirteen months’ period. 

The summons was heard by  Kajiji, J., 
who dec'ded against the application of 
any princ ple of apportionnient, escepting 
as to interest on the debts due to the 
Settlor specified in the third schedule and 
such of the securities specified in the 
second schedule as bore interest. As to 
«these, it was not disputed by the res- 
pondents tiathis view was tight. He gave 
no reasons for his judi ment. 

The case wes heard on appealby Scott, 
C. J., and Hiyw.rd, J., and these learned 
Jud-es affirmed tle decision of Kajji, J., 
The only question which pow arises 
is whether there is applicable, under 
Indian Law, any principle of ap- 
portionment which” applies to rents 
and periodical payments, sich as rents 
and pfofits from land and tke dividends 
and income :rsing from shares carrying 
income periodically payable, such as are 
specified in the second schedule. 


the 


those: 


Nul.;76) 


The point is raised on thisappeal by 
one of the benefic’aries whose “nterest 
it might have been to contend that 
the principle of apportionment did nut 
apply to tne property in the first two 
Schedules, He has, however, severed from 
his cd-beneficiaries, and contends that 
the princ ple doves apply, lavino tecard 
to tne terms in which the settlem.nt is 
expressed, and this isthe question whicb 
their Lordships have to decide. 

The En2lish Apportionment Act of 1870 
providestbat after its passing, all rents 
anntities, and other periodical payments 
in the nature of income are, unless it is 
expressly stipulated that no apportionment 
is to take place, to be considered as, like 
interest on money lent, accruing from 
day to day, and shall be apportionable, in 
respect of time accordingly. But this 
Act does not apply in India, nor do any 
of the earlier En lish Apportionment Acts. 
It is common «round that the principle 
waich appies in the present case, is tlat 
of tne original English Law as it stood 
apart from Statute, The older English Law 
on the subject was stated: by Lord Eldon 
in Ex parte Smyth (1) and is ampiified in 
the learned note appended to the report 
of that case by Mr. Swanston. The 
latter traces it to the two propositions, 
tbat an entire contract cannot be appor- 
tioned, and that under such an instru- 
ment as, for instance, a lease with a 
fesetvation of petiod.cally payable rent, 
tie contract for each portion is d stinct 
and entire, Thernle, however, wlile ap- 
pieable to periudical payments becoming 
due at fixed intervals, did nut apply to 
Sums accruing dedte.in diem. It did nut, 
for example, apply to annuities orto debts. 
The dstnctons drawn were often fine. 
But it is nut necessary for their Lord- 
ships to. discuss them, because it is plain 
that, however clear the principle which 
governed: the, character of proprietary 
and contractual rights, it was always 
open to:a testator or settlor, with full 
power of disposition, to exclrde its 
practical consequences. Ht hed only to 
say that it was his intention | thit the 
person entitled to the fixed suni, payable 


(1) (18x6) z Swanston 3375 36 E, R. 412. 
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only after the. determination of the in- 
termediate title, should account to those 
in whom that intermediate title was 
vested or their representatives. Such an 
expression of intention bad, atleast, the 
effect of creating a trust in equitv, and 
might, in certain cases, be operativeat 
law, by giving a special character to the 
title to the periodical payments. It had 
the effect of making the question, in 
most instances, one merely of construction 
of theinstrument. 
_ It igs common ground that the old Law in 
England, as referred to in 1818 by Lord 
Eldon in Ex parie Smyth (supra), (x) was 
the law applicable in India to the present 
case, and that under it the income 
from the property specified in the first 
two schedules was prima facie only ap- 
portionable if an intention to make it so 
was clearly discoverable in the trust-deed 
and while the income arising trom the 
debts specified in the third schedule was 
apportionable. The only question which 
now arises is as to the former, and as 
to this there isno question of difficulty 
as to the general principle of law. The 
real controversy is as to whether there is 
not in the ttust-deed language which, 
by implication, imports that apportion- 
ment was directed by the settlor to take 
place. : 

In order to answer this question their 
Lordsnips, therefore, turn to the provisions 
of the instrument. 

Under the first trust in the settlement 
the trustees are to getin the income of the 
whole of the property settled, from what- 
ever sources specified in the schedules 
“arising, and to pay the balance to the 
settlor for and during the remainder 
of “his life, “and down to his 
death.” The subsequent direction is co%- 

in the trust in the deed numbered 

4 (b). This is to pay to the widow within | 

thirteen months of the settlor's death, ont 

of the balance ofthe "income accruing 
first thirteen months," the 

Rs. 80,000 already referred to, The t rüstees 
ate further directed to divide the remain- 
ing balance of the income "arisng oraccru- 
ing" during the first thirteen months 
after the settlor's death, among four 
beneficiaries named in equal shares. ‘The 
direction in the deed operates under the 
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form of a trüst for sale. "The" balance 
of ihe proceeds of sale and the inconie 
to be derived from it, are to be: Leld 
as sti bsequently directed, "except! the 
income arising oracctuing due for and 
within the’ first thirteen months after 
the settjor's death," as to which there 
is reference back to the direction already 
quoted. . 

It was argued for the appellant that 
the jüxta position. of the expressions "aris- 
ing" and' ‘accruing, and the employment 
of “them im the language of the deéd’as' if 
interchangeable, indicated: that the income 
was intended to betréatéd: as one"'the title to 
which was contemplated as acctiting con: 
tinuously. Moreover, it was said, if the 
trustees were. to alter the, character: of 
the investments; they might: froin” timé 
to time, vary the tights of those bene- 
ficially entitled' at their pleasure, and 
that this the séttlor could not’ have 
contemplated. But their Lordéhips do 
tiot think’ that reliance can properly be 
placed’ on these arguinents: The ne 
of payments stich as’ those  dirécted 
prima facie discontinuous’ at’ Cólnmon 
law. No doubt, the settlor could lave 
given directions which would have modi- 
fied this’ character, or at least; have 
deprived it of the conseqttences'átising 
from its discontinuity. But such diree- 
tions would have’ had to bè clear and 
unambiguous in ordér to have had the 
result of varying the rights defined by the 


General’ Law. Their Lordships dan füid. 


no such distinctness in diréction in the’ 


deed before them’ as woüld' Haye . Been 
required to, have this efféct. 
‘They will” accordingly’ humbly advise 


His’ Majésty, that the appéal should pè 


dismissed. Thé trust estaté is very 
Jargé and the trustees found it néces- 
sary to havé thé questions which Have 
arisén " decided by the Courts’ below. 
There ‘the costs weré allowéd oit òf the 
estate, As Jtega rds the présent appeal, 
their Lordships think that justice will’ 
be doné if the appellant has no costs 


and the xoth and irth respondents who 


contested the appeal have their costs, 
as between party and party, out. of 
the ;estaté. | The ttusteés do not appear 
separately: on. the appeal. They will be 
entitled to have reimbursed to thém 
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any" expenses to which^ they.. haves ‘been 
püt-by ite 


NH A ppeat dismissed, 


Solicitors for thé: Appel l4nts: Messrs, 
T. L. Wilson & Co: C 

Soli&itoi$"for thé" Respondents:—Messts; 
Sanderson'and Orr, Dignam, HANE Hark 
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HU, ALAH AAN mus: COURT, 2 
Sách CIVIL APPEAL No. . 664: oF EAA 
June 2, 1922; . 
'. Present i Jüsticè Stúart and.. 
Mr. Justice Sulaiman. UE 
_KAMMO AND; OERS- DEFENDANTE — d 


APPELLANTS 0. 5 
versus oe 

. Miisaniviat HART MAN AND'OTHERS-— 
. PLAINTIÉES— RESPONDENTS; ^ 0507 

Civil Procedure Code (Act V^ of T908), s. Ti 
Res juditata—'* Competent Court, meaning ap 
Appellate Gourt in previous suila D 

The competent Cout to which referencer ig. 
made in section 11 of thé Civil Procedure. Códe" 
is the Trial Conit, so that’ where the Court! 
which tried the previous: ‘suit’ was not compe tétt 
to try tHé-subsequent suit, the matter will not ber 
ves judicata, althongh the Court actually responsi- 
ble for the decision ia tlie previous Suit was the.’ 
Court of Appeal, to, which dù appeal in tHe sub, 
séquent suit Wouldlie as well: ' 

DBalkishan v. Kishan Lal, X1 A, 1485 A; W, Ni, 
(1889) 42; 13 Ind. Jur. 309; 6: Ind. Dec. (N. S.J; 
523,1eferred to. 

Rim Bahadur Singh vi Luchó- Keer, ir. 
C. 301: 12 I. A. 23; 4 Sar. P7 C. J. 602; 9 Ind. Jur. 
202; 5 Inds Dec. (N. &) 960 (P. C.) . Misir Raghobars , 
dial, v. Sheo Bakhsh Singh, of. A. 197; 9 C. 439; 12, 
: Q L. R. 520; 7 Ind. Jur. i07; 4 Sai. P. C. J. 395; 
Rafique and Jackson’s P. C.No. 7oy 4 Ind. Dec.: 
(N. s.) 941 (P. C. Bharasi Lat Chotdhry v. Sarati 
Chunder Dass, 23 C. 415; 12 Ind. Déc. (N. s) 276. 
Skibo Raut v. Baban Raut, 35. C. 353; 7C. L. J. ^ 
479; 12 C. W. N. 359, and Malubhai Ladhathai v. 
Sursangji Jalamsangji, 30 B. 220; 17 Bom, Ie Ru 
821, relied on. 


Mess Oi ue Pewou KERN BL} LING 
Judge.” MM ak Ba ik c C EE Court or whichever the Appellate Court 
< TS may be. This view is supported by the 


“The: sole point for decision is whether - 
the. previous; finding that title lay with 
. the plaintiffs is a. finding arrived-at-on 
an issue in, which the matter has „been 
‘directly and substantially- in. issue -im a. 
. former suit , between: the-same: parties, E 
“litigating under the same: iitle, a Bcc pi = an ee ad 
T Court. competent.to try such. subsequent ` P à) rx C..301; 12 L. A. X Sat. p. c J. 603; 
saguh in which isuchcissuechasxbeetastb- spind. Jurcz02 5 Ind. Dec. s 18) 960 Ps ed 
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NAGPUR JUDICIAL COMMISSIONER'S- 
COURT. - 


Frrst CIVIL APPEAL NO. 60 OF X015. 
October 24, 1910. 
Present :—Mu. Mittra, A. T. C. 
MAROTI—APPELLANT 
Versus 
TUKARAM—- RESPONDENT, 

Hindu Law—Sudras— Jotnt family— Iegi- 
timate son, status of-—— Succession. 

Among Sudra Hindus an illegitimate son is 
a member of the joint family and is entitled. to à 
. maintenance. His right in the co-parcenary is i: 
an inchoate sight: dutiag the father's lifetime ~ 


The appellants question the finding of 
the lower Court as to the plaintift’s 
paternity. 

* * * * 

On the whole, Iam unable to differ from 
the finding of the lower Court that the 
plaintiff is the illegitimate son of Dcma, 
that his mother was a widow when she 
came into: Doma’s keeping, and that she 
was a permanent concubine of Tor 
till his death, s 

I now come to :the question’ whether 


the: plaintif's - claim is barsed, if he-has 


Sa eS AAA A qp KN, e kk Robe Ah ws y 
(1) 13 C. P. L. R. 137 at p. 138. 
(2) 3 N. L. R. 182 at p. 185. * 

3) 4 N.I. R. 9 at p. 13. 

fà 3 Ind. Cas, 52; 5 N. L. R. 103: 
5) 6 C. P. L. R. 144. : 
(6) 1 R. 97; 1 Ind. Dec. (N. $.) 65, 


Lith A CENE. 


LU a actu wuviue? we Tatnef's self- 
acquired property or ancestral propert 
coming through the father or iu a i: 
dealt with. 


7) 28 C. I94. 
(3) p 32. — l 
(9) 4 B. 37; 2 ind. Dec. (N. S.) 535 (F.B). 
(10) 8 M; 557; 3 Ind. Dec, (N. 8) co 


d c ` , 
ad T QU 


` ^ - Fs - 
à - ` - va 


~ tholder-of att rm par tt Dle Zemu"uur, uves 
vinot prevent his being a» member -of -the 
"e joint family with rights specially defined 


by the law. 


oe (11) IS C. 151; x7 I. A, 128; 5 Sar. P, C: J. 596; 
; "^ o Ind. Dec. (x. $.,101.. 1 

5 gi (12) IO A272; I5 Ll. A 51; 5 Sar. P. G Jed 

32 Ind; Jut: 213; 6 Ind; Dec, (N, S.) 182° (P, eu 


"pe "'&ltLei Luc Laver o aveva veo vy verus n 
g to velse 2, he may acquire a share 

a "the family properly. See page 204. 
Tiere is no force in the atgument that 
the plaint’ ff. was: entitled. to. half ‘Sl ate of 
the father's uadiv: ded share in the family 


(13) 23 M. x6; 8 Ind. Dec: (N. S) 4 105 

(14) 10 M. 334; 3 Ind.-Dec. (N. sy olo, 

(15) 25 M. 519; 31 M; L. J. 390. . s 
(16) 12 M, 401; 4 Ind, Dec. (N. 8.) 629, 


PAN At h fo Maa e Sanaa A Sont n € = 
[persons claiming through him, [p. 938, col. 2.] 
o'»nBasappa Dodfakivapa x. Fakivappa ,Shenka- 
rappa, 64 Ind, Cas. 214; 23 Bom. L. R. 1040; 46 
`B. 292; (1922) A. IR. (BJ) 102, followed 
- The theory : -of-.adoption: under Hindu Law 
Jinvolvesi: the principle. of a complete severance 
‘of the child „adopted irom the family in which 
, heis born, both, in respect to the. paternal and the 
materaal lue, and hs complete substitution-into 


“the adopter’s.family as if he were born imit.. An | 


adopted son cannot, therefore, succeed to the es- 
etate of, his natural maternal grandfather. 
-[P.939, col, 2.)  .. oat | 
.- Kali. Komu Mozumdar v. Uma Sunkar Moitra, 
ero L'A: 138; to €. 232? 13 U. TL. R. 379; 7 Ind. Jur. 
0€553;.4;Sar. P.C. T: 458; 5 Ind, Dec. (N. S$.) 156 
(P,€),.and-JNVagindas Bhugwandas v. Bachoo 
* Hurkissondas, 32 Ind. Cas. 403; 43 I. A. 56 at p. 68; 
L. T. 193; 18 Bom. L. R. 172; (1916) IM: W. N. 
258; 23 C. L. J. 395; 20 C; Wi Ny 702;' 40 B. 270 
(P.4C.), followed, 


30 M. L. J- 193; 14 A. L. J. 185; 3 L. W, 259; 19 M. . 


“lose his right to inherit to Akkagauda’ 
the" maternal grand-father in' his natural 

family. I rely on a passage in Colebrook 
Volume II p. 395. No doubt the latest 

-Privy Council pronousment in N Agindas 

Bhugwandass y. Buthoo Hurkissondas (o 

is against my contention, 


.. Mr. H.C. Coyajee (with him Mr. Nilkanth 
Aimaram), for the Respondents.—Now it 
.has been held by the Privy Council that 
tre only grounds on which an alienation 


... (1) 64 Ind. Cas. 214; 23 Bom, 
a 2: I. R. (B ).102. 
2).32 Ind. Cas. 403; 43 L A, 56 at p. 68; 30 M. 
ele J, 93,04 A-L. J. 185; 3 L. W. 259; r9 ML Y. 
T. 193; 18 Bom. L. R. r72; (1916) 1 M.. WN. 258: 
23C, L; J. 395120 C: W; N; 7021 40 B; 270 (P, Ch 


L. R. 1040; 46 B. 


OL ive purvey LA MLAHA IG ANI YU KAMAL py A AE oF 
. Bheuband of her busband; and by the 
third she sold the other half of those prop- 
erties to Shivecuda. 

` Kashibai the daughter died in 19074 
few days after the death of Shivgauda 
Pirgauda another son of Kashbai had 
been given inadoption into another family 
some years before Shidgauda adopted 
. Bhau the son of- Pirgauda. He is the 
first defendant in the suit and Pirgouda 
is the second defendant. The plaintiffs 


(3) 50 Ind. Cas. 498; 21 Bom. L. R. 640; 
72; 36 M. L. J. 493; 17 å L. J. 535; 29 C. L. 
23 C. W. N. 777; (1919) M. W. N. 262; 4 
206 M. I. T. 5; 10 
66 (P3€).. . 


L. W, 105; 1 U. P. L. R. JP Gj: 


Shenkrappa (x) it was held "where a 
Hindv widow makes a giftofa portion 
of her husband's property to her husband's 
brother's grandson, with the consent cf 
the next reversioner, another brother of 
her Lusband, the gift is valid, and cannot 
be impeached by tne consenting brother.” 
Mr. Justice Shah said “So far as the con- 
senting reversioner is concerned, 1 see no 
substantial difference between a gift and 
an alienation by way of sale when the 


.legal necessity is negatived on the evi- 


dence apart from the consent. In Vinayak 
Vithal v. Govind Venkatesh (4) though the 


:' plea of legal necessity was negatived, 


(4) 25.B, 129; 2 Bom, L; Rt 820: 


next teversioner, there is no reason 
why at least the  consenting reversioner 
should not be held bound by his consent, 
and why he should not be estopped from 


questioning the validity of such a 
gift.” . 
It seems to us thet this is a still 


stronger case. The transactions which 
were effected by Tayava with the consent 
of-Annagauda and Shidgauda were evi- 
dently pre-arranged as a proper  dis- 
"position of Akkagauda’s property between 
these parties, and those transactions must 

be considered as a whole, and since 
` Annagauda received considerable advan- 
tape from giving his consent to Tayava's 
alienations, it would be most inequitable 
if his descendants, while retainingthat 
advantage, should be allowed to set aside 
the other alienations. One property Survey 
No. 207 which is now in the possessicn 
of the second defendant end which had 
remained with Tayava was not included 
in any of the three documents executed 
by her in 1868, ànd the plaintiffs were 
cleerly entitled to possession of that 
property. 


Apart from the question whether the 
plaintiffs’ were bound by  Annagauda's 
consent, it has been contended that the 
second defendant, although adopted into 
another family, . could still succeed to 
the property of his maternal grandfather 
in his ‘natural! family, Diwan Bahadur 
Rao relied on a passage in Colebrooke 
. Volume TI, page 395. Whatever authority 
', might he given to that passage in Bengal 


Kalı Komul Mozumday v, Uma Sunker 
Moitra (5) various passages in Dattaka 
Mimansa were referred to, from which 
it is clear that the aprpellan's' conten- 
tion cannot be sustain.d. Section VI, 
page 5x in Dattaka Mimansa says, “lbe 
funeral cake follows the family and 
estate, the family and estate are declared 
to be the cause of performing the 
funeral repast; and the estate of the 
maternal grandfather also, like that cf 
the father, lapses from the scn given. 
Hisincapacity to perform a funeral repast 
in honour of hisoriginal mateina] grand- 
father is properly decared." This passage 
is in direct conflict with the passogein 
Colebrooke Vo ume II, page 305 on which 
Diwan Bahadur Rao has relied. Again 
it is stated in that judgment: "It is, 
therefore, clear that the adopted son 
confers the same spiritual benefit upon 
the relatives of his adoptive mother as 
a legitimate son does, and that he is cut 
off from the inheritance of the relatives 
of his original mother," We tLirk there- 
fore defendant No. 2 by virtue of his 
adoption cannot succeed to the estate of 
his maternal grandfather Akkagauda. The 
appeal therefore must be allowed except 
with regard to Survey No.207. In other 
respects it is dismissed, 


There will be the usual inquiry as te 
mesne profits of Survey No. 207. 


(5) xo I. A, 138; 10 C. 232; 13 C. L. R. 3791 7 
Ind. Jur. 553; 4 Sar. P. C. J. 458; 3 Ind. Dec, (8, 8.) 


156 (P. C). 


LI: 944 wie] : 'eXecuteu. : WY LUE: Jesse, enu wasta cur 
Appeal from a decision of the’ Saha ‘mittedly” contains- the. terms of  the'léase, 
" ordindte 'Judge, * M3nbkum, dated ` the .it:is.. provided that the leasehold” Jánd 


7th April 1920. and the ' colliery . "together . With ` the 
Messrs. S. C. Das and S. N. Bose, fors machinery, colliery houses,- éte. ŝnall stand 
the Appellants, “pledged « as a security: for the realisation of 


4 "M83srs." S.-M. Mullick, P. C. ' Rat, commission and” minimum royalty. payable 
“B.N. Mütter and A, B. Mukherji, for ‘thet by: theessee, The, ‘commission and. royalty 
Respondents. were payable by half yeaily "isis? The 


under the. said lease is alsofor 999. years 
expiring on: the same date as the head 
lease., The other terms and conditions 
are similar with: regard to salami and mini- 
mum royalty but the rate of commissien. 
per ton on the coal raised is 9 annas inr, 
stead of 7. - 


On the 17th March i913 the royalty. 
having fallen into arrears, the landlord: 
brought a suit No. 104 of 1913 against. 
his. lessee, Ram Charan Sinha, claiming a 
sum of Rs. 4,105-To-o royalty from the 
yeàrI009 after giving credit for certain 
payments on account, He also claimed 
interest” until- realisation and prayed ‘to 
be putin. possession over the, leasehold’ 

roperty according to the terms of: the 

baliyat. -On the sth May 1913 the plaint«: 


produce any evidence to-day in support 
of nis plea. In fact the payments alleg- 
ed by him have been credited in the 
plaint. The plea. is disallowed " and he 
ordered that “The snit be decreed with 
costs and interest at the stipplated rate 
till date for payment; defendants shaji 
pay into Court the decretal money in 
six months. In default the decree be 
made final and satisfied by sale of the. 
mortgage property. Add pPostdiem interest 
at 6 per cent, per annum, ex parteagainst 
defendant No. 1.” By the decree drawn 
up in pursuance of. this -orderit was 
ordered “Ihat the suit be decreed for 
Rs. 4,105-10-0 with costs.and interest at 
I2 per cent per anuum On thé principal 
money’ till date of payment, The defends 


‘Lhe appellant then instituted the 
present suit challenging the decree 
passed in Suit No. 104 of 1913 as null 
and void and claiming possession of the 
leasehold property. 

‘The learned Subordinete Judge was of 
opinion tliat the sub-lease to the appellant 
being forthe wlole term but subject to 
a power to fe-enter on non-payment of 
royalty operated as an assignment 
and not as an  underlease. He tur 
ther considered that the previous 
decision under section 47 of the Civil 
Procequre Code, when tke appellant 
attempted to have the decree set aside 
asa nullity, operated as res judicata. 
Pe was further of opinion that the Court 
im the original suit was entitled te nass 


be “competent to take the leasehold pro- 
perty into his khas possession again”. 

It then refers to certain payments on 
account and the balance which still re-. 
mains due. The 6th pategraph is as! 
follows :— 

" That as the defendant did not pay - 
the minimum royalty from Chaitra 1315 
B. S. to Aswin kist of 1319 B.S. the.’ 
plaintiff has become entitled to khas pos- - 
session of the leas-huld property” and it.’ 
asks as already stated for 3 decree for 
the sum claimed and for khas possession 
over the lease-hold property according to 
the terms of the. kabuliyat. It will be . 
observed that the plaint alleges that. 
the leashold property was pledged 
security for the unpaid commission or. 


as ` 
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royalty and although no specific prayer 
is inserted for enforcement of that charge, 
the facts upon which an enforcement of 
the charge might have been asked for 
ate stated, and the plaintiff does in fact 
pray for a much wider remedy, namely, 
possession of the leasehold property acc- 
ording .to the terms of the kabuliyat which 
gave him a right to re-enter. In my 
opinion the decreeiníact passed was not 
a mortgage-decree but was what is in 
form similar, namely, a decree enforcing 
a charge, and although the learned 
Judge in his judgment speaks about 
the ‘“‘mortgage property ” this does 
not, in my opinion, couvert it into 
a  mortgage-decree. We are not con- 
cerned with the question whether the 
learned Judge was right or wrong in 
rendering the appellant personally liable 
for the decretal amcunt; nor is it 
material to consider whether by the 
terms of the kabuliyat be was right in 
assuming that a valid charge had beer 
created upon the property to secure the 
tmpaid royalty. If he was wrong 
in dec.ding 
appellant the proper remedy was by way 
of appeal, and, even assuming that the 
decision could not have been supported 
on appeal, about which I offer no 
opinion, the learned Judge had jurisdic- 
tion to decide these questions one way 
or the other even if his judgment should 
turn cut to be wrong. The only ques- 
tionis whether the form of decree which 
he passed was one which it was within 
his cumpetency to pass hav.ng regard 
to the scupe of the suit and the manner 
in whch the pleadings were framed. 

The appellant reled upon certain 
Engl sh decsiuns to the effect that it 
the defendant makes default in pleading 
or dues not appear at the trial the 
plaiut ff cainot obtain any relief which 
is not expressly asked for. [See Tacon 
v. Nitional Standard Investment Co. (1) 
Faithful v. Woudley (2).] Tne English 
pract.ce under Order 27 of the Rules of 
the Supreme Court in case ot default of 
pleading by the defendant gives the 
. plaintiff certain summaiy remedies which 

(1) (1887) 56 L. T. 165; 56 L. J. Ch. 529. 

(2) (1890) 43 Ch. D. 287; 59 L. J. Ch. 304; 61. I. 
3.908; 38 W. R. 326. . . 


these points against the’ 


° . è 

are not provided for in ou ° rules, and 
in such cases different considerations 
may well apply. But even assuming 
that the Court should nog allow an 
amendment ; oy grant a  reltef mot 
specifically asked for in the plaint, in 
cases in which the defendant does not 
appear, in the present instance, he did 
enter appeerance, by filing a written 
Statement and the decree was passed in 
the presence of his Pleader as appears 
from the decree itself. Had a formal 
amendment of the prayer in the plaint 
been asked for, there seems no reason 
why it should not have been granted as 
the facts were pleaded in the plaint and 
not traversed in the written statement 
upon which such relief might be founded. 
Moreover, as the plaintiff did not press for 
ejectment, it might perhaps reasonably 
be inferred from the order made that he 
did ask for the lesser remedy, namely, an 
enforcement of the charge, which the 
Court granted. But be this as it may, 
Iprefer to rest my judgment upon the 
broader ground that upon the facts 
pleaded in the plaint a case was made 
which would lay the foundetion for the 
relief granted although not spec.fically 
asked for, whilst at the sametime 3 
decree for ejectment and immediate 
possession, a much wider relief, was 
claimed. In my opinion the relief grant- 
ed was within the scope ol the stt as 
framed. As long ago as 1806 Lord 
Erskine, L. C., where a b.l! was preferred 
in Chancery to enforce an equitable 
mortgage by deposit of title deeds in 
priority to a purchase with notice where 
the relief granted had not been specifi- 
cally claimed, stated the rulc thus ;— 

e As to that the rule is, that, if the 
bill contains charges, putting facts in 
issue that are material, the plaintiff 
is entitled to the relief, which those 
facts will sustain, under the general 
prayer: but he cannot desert specific 
Teliet prayed; and under the general 
prayer asks specific relief of another 
description unless the facts and circum- 
stances, charged by the bill will cou- 
sistantly with the riles of the Court 
maintain that relief." [Hiern vy, Mill (3).] 


(3) (1806) 13 Ves. x34 ab p. 11 Ry R. : 
33 B.R. 2374 Pe UIS 9 Re R. 149; 


044,27 


e 
In: the present case the facts which 


sustain the relief are pleaded and not 


traversed. It. must, therefore, be assumed 
that the rightto a charge was not chal- 
langed if.. the pleas raised in the written 
statement: should ‘fail’ which was the 


ease. It is true there was no prayer for 


general relief, but now, under O. VII, 
r 7 of the Civil Procedure Code, this 
is no longer necessaty, and the Court 
may always give general or other 


relief, as it. may think just, to the 


same extent.as if it, had been asked 
for. In none of the cases relied upon was 


a decree treated as a nullity but reliance 
was placed. upon a dictum of James, 

J., in Robinson v. Duleep. Singh (4) 
The. question under consideration there 


was whether. the verdict of the Jury”in 


a previous. suit. between the predecessors- 


in-title of: the parties amounted" to’ res 
judicata. The verdict taken ‘alone and: 
wittout regard to the pleadings, ^or the 
order. directing the issués, or the mode 
in which the.decree afterwards dealt with 
them, might be so interpreted and Janies, 
.L. J. observed. “The issues are only a’ 
proceeding.in. à cause for the purpose. of 


ascertaining a factfor the guidance of: 


the Court.in dealing with’ the right; and 
what, determines the tight between the’ 
parties is the decree, did in order to 
determine what" the decree really decides’ 
it is essential to see” what were the 
rights which were in dispute between the 
parties and. which were alleged. betweeri 
them. Because if the Court had gone 
beyond the tights which were properly 
in. issue, between the patties the décrée 


of the Court would: be absolutely nulf 


and void." It can hardly be ‘supposed 
that James, L. J., intended ic lay down 
a broad tule that unless ‘relief ig specifi- 
cally asked for it can in no case be 
granted, even where such relief was with- 
in the scopé of the suit viewed in the light 
of the facts pleaded, but rather that if 
no, issue was raised and no averment 
made upon which the relief cotild be 
based the Court was not ‘competent to 
grant it. i 

<- (4) (1378) £x.Ch: D. 798: at pi 813: 48 Le T, Ch 
258.56 1. 4. 313) 27 WR, nid aN = L5 
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In my opinion the decree impugned - 
in this appeal was one which tte Court 
was competent to make and. cannot: 
be treated asa nullity. It's unnecessary 
in view of my finding on this’ point; 
to consider whether the decision in tke: 
previotis proceedings in execution, where. 
the same point was raised, óperates'as" 
ves judicata: but for the reasons already 
given I think that this appeal fails and, 
should be dismissed with costs. `: 

Appeal dismissed, 


N 
+ 
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APPEAL FROM THE COURT OF THE BRITISH. 

RESIDENT IN MYSORE, ^  .- 

April 20, 1920, 
Present:—Viscount, Haldane, Lord 

Moulton and Lord Parmoor: e 

Tar OFFICIAL TRUSTEE or MADRAS.: 

—APPELLANT AN 

Versus 

A. SUNDARAMURTHI MUDALIAR AND 

: ' ANOTHER—--RESPONDENTS.^ ^ - 

Principal and ageni— Business of principal 

Company taken over by another—Second Conipany 


` 
4 


financed and controlled by‘former——A gexitágriorant: 


of chanzée—Sutt by-second company for, outstanding's 
against’ ageni-— Agent, whether entitled to set off, 
sums due from former Company. ie it i 

A, a Company of merchants and sugar manu- 
factürers, made B, their agentfor thésale of sugar 
and the latter deposited with them’ a: certain sum 
of money as security forthe sale-proceeds of the 
sugar which would come into his hands.” Subse- 
quently the Company dA. incorporated another 
Company C. which consisted entirely oftlhelrépré- 


LIIS 


the 
Compan 


ed the amount ofthe sale-proceeds +: < 7^ Us 


fit of these, sunis subject to every eguity which 
ié Company 
A; [p: 946, col. 1.] pie. BA a 
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Appeal from the :ud meat of the Court 
of t:e- Reside;t of Mysore, dated 18th 
Juse 1917. -` 
|" JUDRMENT.—Their Lordships do not 
think it necessary to trouble the res- 
pondents' Coumsel, as, although the case 
"is One of some complication, the matter 
stands outin their Lordships’ minds so 
clearly that they propose making their re- 
port to His Mijesty at once. 

‘Th's is an action brought by the 
apoellint,  Offieial Trustee of. Madras, 
who represents a Comvany called the 
Mysore Suzar Company, aganst the 
respondents, who are a firm of Ind an mer- 
chints and agents  carry.ng on bus ness 
‘inthe State of Mysore and in Bangalore. 
‘Phe question at issue arises out of the in- 
‘golvency of a well-known firm of Art- 
buthnot-and Company, who carr:ed on a 
large btus.ness of a miscellaneous character 
as merchynts, sugar manufacturers, and 
bankers. Arbuthnot and Com any, in the 
year r9or, hid made a factory tor the pro- 
duct.on of sugar at Goribidnur, in Mysore, 
and they required agents to represent 
‘them and sell the sugar whch they pro- 

duced and, poss.bly, any other sugar wh ch 
"they had to sell in the State of Mysore and 
in Bangalore. 

The respondents had their place of busi- 
ness at Bangalore, andin September rgor, 
a correspondence took place wh.ch result- 

‘ed ina tel:vionship o; agency being es-- 
tablished between the respondents and Ar- 
buthnot and Company. ‘hat went on for 
a Sjort time, wen it was agreed that 
the respondents should alio make deposits 

I money with Arbuthnot and Company, 
who, as- bankers, werein the hib t of tak ng 
such deposts. ‘hat was a very natural 
arrangement, because the respondents 
‘were rece:ving coni.derable sums irom the 
purchasers of Arbuthnot and Company’s 
sugar, and were del credereagents in respect 
of those transact.ons, and generally, 
when money came into their hands, and it 
was for the convenience oi every body that 
there should be secur.ty, however high 
their credit, in the shape oi the depos.ts 
which the respondents had w.th Arbuth- 
not and Company. “Whatever was the 
motive iot the arrangement; that arrange- 
" ment.was made and. it fitted into the 


* 


. + 
* 
ae we . "$0" 
*- 


. proceeds of sugar 


transactions, The coutse of bits ness, there- 
fore, which went on between Igor and 1906 
was this: that the respondents sold the 
sugar and received the proceeds, for wh ch 
they were auswerable, and, having those 
moneys in thefr hands, Arbuthnot and Com- 
pany had the satisfaction of know'ng 
thit they had deposits of considerable 
amounts from the respondents, which 
were security for such sums as were du 
from them. i 
This action is brought by the liquidator 
of the Mysore Sugar Company, under 
circumstances to be alluded to presently, 
for the purpose of recover ng the pro- 
ceeds of sugar in the respondents’ hands, 
without reference to the cross-cleim or 
set of, whichever it was, for the depos ts 
which the respondents m ght have had 
for a larger amount, as events proved, 
aga.nst  Arbuthnot and Company, On 
the 22nd October Ig06 Arbuthnot and 
‘Company became insolvent and the Offic‘al 
Assignee took over their assets. All the 
consignments of sugar to which this action 
relates had taken place before the -nsolvency, 
although, in some cases, the money was not 
received tillshortly afterwards, and some 


of the deliveries to purchasers were not 


made until just after the insolvency, 
Nothing seems to turn upon that, 

The case has been investigated by two 
Courts and several points have been rcised. 


Itis only necessary to mention the main 


one of those po nts because if a decision 
adverse to the appellant is given upon it, 
it disposes of the whole action, ‘he po nt 
made against the claim of the 
appellant, that is to say, the Official 
Trustee of Madras, as represent;ng the 
Mysore Sugar Company, to recover the 
in the respondents' 
hands, is met, as already stated, by the 
counter-claim or alleged set oft on the part 
of the respondents in respect of the 
depos.ts they made w.th Arbuthnot and 
Com any—not with the Mysore Sugar 
Company, butw-th Atbuthnot and Company 
—and which exceed the amount of the 
claims that wete made against them on 


‘the other branch of the account, 


Lhe learned Judges in both Courts have 
taken -ths view. They say: It is quite 
true that there was a Company intimately 
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connected with Arbuthnot and Company 
called the Mysore Sugar Company, that 
Company was incorporated by Arbuthnot 
and Company themselves in 1905, a year 
prior to the insolvency, $or ther own 
purposes; it consisted entirely of represen- 
tatives of Arbuthnot and Company, or per- 
sons under their control; the whole of its 
capital came from Arbuthnot and Company; 
it was dirėcted and handled by Arbuthnot 
and Company, and, although it was a legal 
entity no doubt separate from the contrac- 
tual persona of the firm of Arbuthnot 
and Company, it was completely under 
their control. Moreover, the Courts below 
"found that the respondents knew nothing 
whatever of the existence of this Mysore 
Sugar Company. The putpose of the My- 
sore Sugar Company was to take ovet 
the factory at Goribidnur, and it did take 
the factory over technically, but the factory 
continued to be run and maintained in 
exactly the same way as it was before, 
andthe respondents had no notion of what 
had happened. Under those circumstances 
the learned Judges in the Court below 
have agreed in holding that you cannot 
separate, for the purposes of the relation 
of agency and deposit which existed bet- 
ween the respondents and Arbuthnot and 
Company, the claims which might be made 
by the separate legal persona of the Mysore 
' Sugar Company from any claims wh ch 
Arbuthnot and Company themselves miglit 
have ma dein so far as concerns the counter- 
‘Claim which would have met those claims. 
They say that the relationship between 
Arbuthnot and Company and their agents, 
the respondents, was one so personal, so 
dependent upon relations of confidence, 
that it could not be split upin the fashion, 
proposed to be done by the appellant 
and the result is that they have come to 
the conclusion, inferring the terms of the 
agency fromthe correspondence and the 
course of business, that there is no such 
right available to the Mysore Sugar Com- 
pany as is set up in this action, If the 
Mysore Sugar Company could bringactions 
for sums due from the respondents in res- 
pect of sales of sugar, they could bring them 

` only as principals in this sense that they 
take the benefit of these sums subject 
*g every equity which affects these sums 
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themselves. 


Tiwas 


in the hands of Arbuthnot and Company 
If that isso, then we are face 
to face with a situation in wh ch there was 
anord nary personal contract wth rights 
on both sides which could not be altered 
without the consent of both parties. It 
is perfectly plain there was no novation of 
that contract, becatse, as has been said, 
it is found by both Courts that 
the respondents knew nothing, even 
of the existence of the Mysore Sugar Com- 
pany, much less of the factory, or of the 
consignments, having passed out of the 
hands of Arbuthnot and Company into 
the hands of that Company. | 

Under these circumstances the Courts 
below d sm ssed the action and their Lord- 
ships entrely concur inthe view taken 
by those two Courts and will humbly re- 
port to his Majesty that the appeal must 
fail, and that the appellant must pay the 
costs in the usual way. | 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 
SaBcoND Crvi, APPEAY, No. 2518 oF 1019. 
December 21, 1922. 


Pieésen[;—Mr. Justice Abdul Raoof and 


Mr. Justice Moti Sagat, 
DAS MAL AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus ` 


RAM CHAND AND OTHEÉRS— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42— Recogns- 
tion of right of alleged veversioner by limited. owner 
—JDeníal of title of veal reversioner-—Declaration, 
suit for, whether maintainable. 

A Hindu widow executed a deed in which she 
stated that certain persons were her reversionary 
heirs and that she wouldrefrain from alienating 
any of herhusband's property if they would pay 
her a certain amount to enable her to pay of 
certain debts as well as make her a monthly 
allowance for her maintenance. The plaintiffs, 
alleging that they were the real reversioners, 
sued for a declaration that the deed should not 
affect their rights : 

Held, thatthe suit did not lie as the plaintiffs 


-had no cause of action. i 


` Rajah Nikmony Singh Deo Bahadur v,- Kally 
Churn Bhattacharjee, 2 I. A. 83; 14 B. L. R. 382; 
23 W. R. 159; 3 Sar. P.C. J. 447; 38uth P, C.J}. 77 
(P. C), Jaipal Kunwar v. Indar Bahadur Singh, 26 
A.238; 31 I. A. 67; 8C. W.N. 465; 6 Bom. L.R. 
95; 14.M. L. J. 149; 8 Sar. P.C.J. 625; 7 0.6. 239 
P.C.jand Umrao Kunwar v. , Badri, 29 ind. 
Cas. 302; 37 A. .422; 13 A. L. J. 551, relied on, 
` Kalian Singh v. Sanwal Singh, 7 A.163; A.W. 
N: (1884) 3371-4 Ind Dec.-(N. S.) 378; not followed. ' 
A ;reversioner is not entitled to institute a 
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declaratory suit if alimited owner in possession, 
Such as a Hindu widow, makes a Will in favour of 
either an alleged reversioner or a third party. 
Cp. 948, col. 2.) 

Second appeal from the decree of the 
District Judge, Attock, at Campbellpur, 
dated the r7th October, 1919. 

Mr, M. S. Bhagat, for the Appeliants. 

Pandit Sheo Narain, R. B., for the 
Respondents. 

JUDGMENT. —This second appel hes 
arisen out of a suit brought Dy one Ram 
Chandfora declaration to the effct thet the 

‘deed, dated the gth of April 1919, written 

by defendant No. 1 in favourof defendants 
Nos 2 and 3 should not affect the rights 
of the plaintiff and defendant No.4 ‘The 
following facts will disclose the nature cf 
the dispute between the parties :— 

One Prabh Dayal diedleaving Musammat 
Chuni, defendant No. r, his widow She 
came into possession of certain immo vable 
property left by him. Das Maland Ishar 
Das, defendants,Nos 2 and 3, serveda notice 
on the lady calling upon her not to effect 
an alienationin respect of any of the prop- 
erties left by Prabh Dayeland stating thet 
they were the next revetrsionary heirs 
of the said Prabh Dayal. Thereupon the 
deed of the gth of April r9gr9 wasexecuted 
by Musammat Chuni in which she stated 
that defendants Nos. 2 and 3 were her 
feversionary heirs and that she would 
ref rain from alienating any of her husband's 
property if they would pay to her s. 400 
cash to enable her to pay of certa n debts 
of her husband and to perform his kirya 
ceremonyand wouldagree to make a month- 
iy payment of Rs. 13 for her maintenance. 
The plaintiff and defendant No. 4 are 
admittedly Prabh Dayal's sister's sons. 
The plaintiff qeuestions the alleged relation - 
ship of defendants Nos 2 and 3 to Prabh 
Dayal deceased, and c aims that he and his 
brother are the next reversionary heirs, 
‘The cause of action a leged by him was that 
by acknowledging defendants Nos. 2 and 
3 to be the next reversionary heirsafter her. 
Musammat Ohuni had denied the right 
of the plaintiff and his brother and further, 
that by taking Rs. 400 cash and Rs. 13 
per mensem for her maintenance and by 
agreeing not to a ienate any portion of the 
property of Prabh Dayalin her possession 
she had created a lien on the said property. 
The suit iwas resisted by the defendants 
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mainly on the fo lowing gtounds, namely, 
(1) that they were theagnatesof the deceased 
Prabh Dayal and as such were his next 
re Versiona ry heirs, and (2) that the plaintiff 
had no cause of action. ° 

The Trial Coutt on the evidence held, that 
defendants Nos.2 and 3 had failed to pro ve 
their relatoionship to Prabh Dayal deceased, 
but dismissed the suit of the plaintiff 
holding that he had not succeeded in esta b- 
ishing 2 cause of action for the suit, and 
further that he had not made out 2 case 
for the grant of a declaratory decree in his 
favour. Reliance was placed on the case 
of Kalian Singh v. Sanwal Singh (1) but the 
Court held that that case was distinguish- 
able and refused to act upon the rule laid 
down there, It remarked in the judgment 
that “ there is no alienation, there is no 
denial even of whatever right the plaintiff 
may have by virtue of his relationship with 
the widow's husband and all that the deed 
purportsto do istolay downanarrangement 
by which the defendants will satisfy the 
widow's necessities in consideration of her 
abstaining from @linenatingit . . . . 
Asitstandsit does notcharge the property 
at aland if subsequently the defendants 
arefound to be strangers, it doesnotappeat 
to me that they would be entitled even 
to an equitable lien for having posed in a 
position to which they are not entitled. ” 

The suit having been dismissed the 
plaintiff preferred an appeal to the lower 
Appellate Court. Thelatter Courthas taken 
a different view from that expressed by the 
Trial Courtand has decreed the claim cf the 
plaintiff. Hence this second appeal Ly 
defendants Nos. 2 and 3. 

The sole question on which the decision 
of thisappea! depends is whether the plaint- 
iff can maintain this deciaratory suit on the 

*basis of the agreement dated the gth of 
April 1919. In the case of Rajah Nilmony 
Singh Deo Bahadur v Kally Churn Bhatta- 
chariee (2), it was aid down by their Lord- 
shipso the Privy Council thala dec aratory 
suit forthe setting aside of a mere assertain 
couldnotlie. New, in this case we entirely 
agree with the Tria] Court thet ander the 
deed executed by Musammaj Chuni no 


(x) 7A. 163; A. W.N. (1884) 337; 4 Ind. Dec, 
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alienation of any a0tüon of the property 
was effected, nor was any lien cregied on 
it, No doubt there is an assertion in the 
document recognising defendants Nos. 2 
and 2 to be the-next reversionary heirs 
of Prabh Dayal and inletenGs]]y denying 
the p dintin’s right of succession l the 
plaintiff and his brother have a right to 
succeed after the death of the widow that 
right will remain intect and even if tlere 
is an inferential denial of their right they 
cannot come to Court and claim 2 deciee 
with the object of setting aside the assertion 
made by Musammaz Chuui here are 
numefous casesiound tepotted in various 
law repurts in which it has been beld that 
a Ieversioner is not entitled to institute 
a deciarétory suit if the widow in possession 
makes 2 Will in fe vout of either the alleged 
feversioners Or a third party ; fot example, 
see the case of faipul Kunwar v.-‘Indar 
Bahadur Singh (3)a Pravy Corneil Gecition; 
in which the Tui laid down by thar Lord- 
ships is thus stated in the head Lote :-— 

The execution of a Will by e tiuuted owrer, 
suchasa Hindu w.dow, «ifords, ase tenerai 
Tule, no sufficient reason ior granting 4 
dec.aratory decree. 

The lower Appellate Court has relied on 
the case, reported as Kalian Singh v. Sanwal 
Singh (1). to which we have above Teleri- 
ed; bat tne Allahabad High Court appears 
to have changed its mind, asitis reported 
to have held in the case of Umrao Kunwar 
v. Badri (4) that a mere exccuton of a 
Will didnot attutda sufficient reason fo 
granting a declaratory decree, | 

Many other cases can be cited in support 
of this propos;ticn, put it 18 not necessa ly 
to cite and discuss the various rulings relied 
upon by Mr. M.S, Bhnagat,ior Pand.t Sheo 
Narain hasitankly adunitted the correct- 
ness ot the rule laid down in the authonties 
Ielerrad to above Ail that he has argued 
in support oi the judgment ot the lower 
Appeuare Court is that the deed of the 
gta Aptil, 1919 did cre&te a lien on the 
property oi Prabh Dayal in the Lossessicn 
ot his widow and that thereiore, the plaint- 


(3) 25 A. 233; 31 I. A. 65 8 C. W. N. 46 
6 Kom. L. R. 495; i4 M. In J. 149; 8 Sat. P. C. 
625; ; O. C. 259 (P. C). 

(4). : 39 Iud. Cas. 302; 37 A. 422; 13 A. l. J. 
551. 
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iffwas entitled to maintain the suit. After 
reading the deed catefully we are rot pte 
pated to agree with him. We think that 
the view taken by the Trial Court was 
cc trect, 
We accotdingly accept the appeal and 
setting aside the dectee of the lower Appel- 
iate Court, restore the tof the Court ot first 
instance with costs. ; T 
N. H, Appeal accepted. — 
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APPEAL FROM THE ÁLLA: ARAD HISA COURT. 
December 20, 1922. l 
Present:—Lord Buckmister, Lord rhilt- 
more, Sir John Edge, Sir Liwrence — 
Jenkins und Lord &.lvesen. 
Musammat HAF- ZAN, BIBI—APPELLANT 
YESUS 
Musammat SUBA BIBI AND OTHERS— 
RESPONDENTS... 
Muhammadan Law—Syit ly widow fordower— 
Claim for large sum— Oval evidence, valuation of. 
In oracr tc establish a Gam icr dower amount- 
ing toalarge sum agains! the estate of adcccancd 
person, where rcliance is placca only on the olal 
evidence of the guests alicgcd to have becn rie- 
sent cn the occasion of the marriage, which 
before suit, 
clar and convincing. 


of the 


the evidence must be 


.[p. 949, col. 2.] 


Appeal trom the judgment 
Allahabad High Court. . | 
Mr. K. V. L. Narasimham, for the Ap- 
pell.nt. 
Mr. Montgomery, K.C. and Dr, A. Majid, 


for the Respondents, 


JUDGMENT.—In this suit the appel- 
lant sued ior payment of Rs. 75,000 «as 
the amount of the dower debt due by the 
hers or her late husband, Muj.b Ulleh. 
he latter d ed in 1909, and the present 
sut was commenced in Apr.l 1912. The 
appellant was mefred about, thirty-six 
years before the date of sut and has 
lived with her husband tll h’s death. Her 
allegation was that at the time of the mar- 
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tlage an agreement wes mede on her be- 
halt wth her husband that her dower 
was to be a lakh of ruoess. As she hed 
succeeded to one fourth o* h's estate. the 
demend wes correspondingly restricted. 

The Subordinate Judge held ona cons der- 
ation of the evidence led before him that 
the appellant had established her case, 
but his judgment was reversed by the 
High Court, who gave decree in favour 
of the appellint for three-fourths or Rs. 107, 
i.e., for Rs. 80-4-o, and otherwise dismisssd 
her chim. he sum of Rs. 107 represents 
the so-called ''fotm?" dower, or the legal 
minimum to which the widow of a 
Muhammadan is entitled. No question 
was taisedas tothe amount of the “ futmi” 
dower if this îs all to which the appellent 
is .entitled. i 

The issue was thus enitrely one of fact, 
viz. whether the appellint hed proved 
tha agreement whch she alleged. She 
adduced ten witnesses in suoport of her 
case, of whom the Subordnate Judge 
held two to be unreliable, but as regards 
the others he con idered them respectable 
and worthy o? credit, The respondents 
adduced six wi nesses, cll of whom the 
Su ord nate Judge regarded zs unreliille, 
and whorl, there ore, he did not believe. 
Their story wes that et the time of tle 
marriage the dower wes settled to be 
"fatimai" or “ fuimi” dower. 

The High Court proceeded on the zs- 
sumpton thst the evidence for the de- 
fence was imterested end unreliable, Lut 
on an examination of the evidence led 
on beh:l? of the appellint held th-t she 
hid faled to prove thit her dower was 
fixed at one lakh o^ rw ees ct the ‘time 


o' her m.rr'oge with Muib UH h. This” 


indeed was the Man ssue of fect which 
the appellant sought to establish, clihough 
in the course of the tral a mass of con- 
flict ng statements.aStothesoc al position 
of theappellant’s' family and the customary 
dower of female members was elicited from 
the wetnesses exanrned on both s des. 
The matericlity of this evidence if en 
agreement were clearly proved is not 
Oooxlous but, on the o her hend it forded 
some test of the reli.tili^v o' the wii nesses, 
on whom the appell..nt chicfiy relicd, if the 
conclusion upon it was unfavourable to 
her contentions, Ao 28. 3 
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When the evidence was led thirty-six 
years hed elapsed since he date of the 
marriage end the verbalfagreement re- 
led on, There was edm‘ttedly no docu- 
mentary evidence, and the appellant's 
case came thus to rest entrely on the re- 
collect'on of persons who were present 
at the marrage. In such c rcumstences 
the oral e;idence of an agreement must 
be clear and coniincing in order to establish 
a cl.im agcinst the estate of the man who 
is seid to have been a party to it, The 
Judges of the High Court have pointed 
out numerous matters on which the <p- 
pellant’s witnesses gave evidence that 
was demonstrably false, end they eccord- 
ingly reached the conclusion that their 
evidence in support of the allegation thet 
the dower wes fixed at one I.kh was 
unreliable and ought to be rejected. ; 


Itwouldservenogoodpurposeto recapitu- 
lete in detzil the grounds on which the 
High Court reached this conclusion. It 
will be sufficient to indicate generally 
their Lordships’ own conclusion on the 
facts in controversy. ii 


The marriage between the appellent and 
Muib Ull.h was a love match. The ap- 
pellant was at the time a bezutíul girl 
o^ eleven or twelve years, while Mu ib 
Ulf: h hed alrez dy ree ched the comparatis e- 
ly mature ege of twenty-five. He was 
fond of hunting, end on one of his expedi- 
tions saw the appellant and fell in love 
with her. He kerit the marriage a secret 
from his elder brother, the heed of the 
fan ily, but a good many of his relatives 
were present at it. The celebration 
was attended by many guests, variously 
estimated at roo to soo persons. Had 
the appellant Leen a member of ker bus- 
band's family, in which the custcma fV 
dower of females is proved to have been 
a lakh of rupees, cr had she been of equal 
social standing, there would have been a 
strong probability that her people wculd 
have stipulated fora similar dower before 
consenting to the marriace The truth, 
however, appears to have been that white 
her father had et one time had some jin- 
terest in landed property, it had been 
confiscated owing to the part he had taken 
in the Mutiny, and both he and his song 
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Were in very reduced circumstances, A good 
many of the appellants witnesses testi- 
fied to their Lelief thet they dida consider- 
able business (very variously estimated) 
in grain and as money-lenders, but they 
əTe all open to the observation that they 
had very inadequate means of knowledge. 
A striking feature of the case is that the 
appellant’s mother and two brothers, who 
ate all alive (the eldest brother having 
alone died), wcre not caled as witnesses. 
On the matter of their social position, 
and especially as to their financial cit- 
cumstances, they alone were in a position 
to give definite information, which might 
have been bome out,orcheckedby reference 
to accOtnts cr other di cumentary evi- 
dence NO evidence was led, apart from 
the appellant's own statement,in regard 
to a maternal aunt,as to what was the 
customary dower cffemales of the appel- 
lant’s family. It was argued that none 
was available, as the appellant had no 
sisters and no othe! female relati ves whom 
she knew. Her ignorance, however, of 
other members of heríamily is commented 
on by the Judges of the High Court, and 
certainly, if it be real, it suggests that 
the social importence of her family was 
much below that of her husband's, 
which is the conclusion that their Lord- 
ships have arrived at on the other evi- 
dence in the cese. 


Granting all this, there isno inherent im- 
probability that the appellant’s husband, 
infatuated às he seems to have been with 
her, might not have agreed to so large 
a doweras alakh cf rupces, if her relatives 
had insisted On this as a condition of the 


marriage. Of any suchinsistence there is» 


no trace in the evidence, and all the persons 
who took part in the actual celebration, or 
in arranging the amount of her dower— 
the Kasi, the Vakiland the witnesses— 
are all dead. Those who give evidence 
in the case are merely guests who had no 
special interest in the me ttersto which they 
depose and whoseevidenccin chief is sin- 
guarly bald and devoid of detail. Under 
eross-examination they made such diver- 
gent statements as seriously to impair 
their reliability, Thus, to add only 
One instance to the many to which the 
High Court Judges refer, two of the appel - 
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lant's witnesses assert that Nasrat Ullah 
(the elder Lrother of the appellant's hus- 
band) was presentat the marriage, although, 
if there is one thing certain inthe case, 
itis that the marriage had been kept secret 
from him, asthe brothers were on bad terms. 
On the whole, therefore, their Lordshi[s ate 
of opinion that the High Court reached 
& coTrect decision in holding that the 
appellant had failed to prove the agree- 
ment on which her claim was based, and 
they wil humbly advise His Majesty that 
the appeal be dismissed with costs. 
Z. X. Appeal dismissed 


Solicitor for the Appellant,—Mr. Douglas 
Grant. 
Solicitor fer the Respondent.—Mr. John 
Twcker. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1026 OF 1921. 
June 29, 1923. 
Present:—] ustice Sir Jwala Prasad, KT., 
and Mr. Justice Ross. 
K.V. LIMAVA—PLAINTIFF—A PPELLANT 
VEYSUS 
J. K. WATVE AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of x908), O. IT, 
tr. 3, 6—Multifariousness— Amendment of plaint 
— Procedure—Dissolulion of partnership, suit for 
— Item carried over from previous partnership— 
eon Cou is ‘of opinion that a suit for dis- 
solution of partnership and accounts is bad for 


multifariousness as embracing the dissolution 
and accounts of several partnerships, it cught 
to give the plaintiff an opportunity to amend 


his plaint andto elect which business he desiics to 
be terminated and accounted for. [p 951, tol. 2] 


Vel. 56) 
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A suit for dissolution of a, partnership is not 
bad for multifariousness merely because the plaint 


states that one'of the items in dispute was brought. 


over into the partnership from a previous part- 
nership between some of the parties which had 
been dissolved, or that the partuers went on 
Changing from time to time.[p. 952, cols. 1 & 2.] 


Appeal froma decision of th» District 
Judge, Manbhum, dated the 6th July 1920, 
affirming that of theSubordinate Judge, 
Purulia, dated the 11th November 1919. 

Mr. A. K. Ray, for the Appellant. 

Mr. S. N. Palit, for Mr. A. B. Mukherji, 
tor the Respondents. 

. JUDGMENT. 

^ Bogs, J.—This is an appeal from the de- 
cision of the District Judge of Manbhum 
affirming the decision of the Subordinate 
Judge of Purulia dismicsing the plaintiff's 
‘suit for dissolution of partnership and for 
taking -partnership accounts. The plaint- 
ih is one K. V..Limaya. There are three 
"defendants J. K. Watve, Nilkamal Manda 
and Durges Chandra Bhattacharji. ~ 
' The plaintiff alleges that inthe beginning 
‘of the year 1912 hetook detendant No. I 
as a pattner in a stone quarry business 
“at Chawka on certain terms. Defendart 
‘No. I carried onthebusiness a! thequarry 
‘ftom the beginning of 1912 to the 24th 
January 1913. A sum of Rs. 4,921-6-15g 
which had been found due to the 
plaintiff from defendant No. I in 1espect 


of a previous business in connection 
‘with a  quarty at  Chandauri was 
included -in the business of the 
Chawka- -quarry: and all the goods 


and stock of the Chandauri quarry, 25 
wellas theadvance madeinrespect there- 
‘of, were included in the Chawka business, 
and defendant No. 1 admitted his liability 
for the aforesaid sum. Then in January 
1913 plaintiff and defendant No. 1 took 
into partnership defendant No. 2 on cer- 
tain terms,and this business continued 
until “December r9gr5 , when it closed. 
“The defendarts weregiven an oppoitunity 
to submit accounts in the beginning of 
1916, but did not do so, and, therefore, 
“plaintiff had to bring thisaction. He did 
not admit that deferidant No. 3 wasa part- 
ser but added bim asa defendant because 
‘it had been stated in the written 
‘ statements of the defendants in a previous 
“litigation that defendant No. 3 was also 
“a partner in the business. Defendant No. x 
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admilted in his written statement that the 
plaintiff and he worked as partners in the 
business which began from 1912. Healso 
alleged that defendants No. 3 wasa 
partner. Defendant No.2 denied that de- 
fendant No. 3 wasa partner, but admitied 
that, on certain terms having been settled, 
he himself joined the business a! the 
Chawke quarry in the month of January 
1913, and that the business was closed 
in December r915. Deiendant No. 3 de- 
nied that he was ever a paitper ip the 
business. 

The learned Subordinate Judge dismissed 
the suit on the preliminary giounds lat 
it was bad for multifatiousress ard was 
not maintainable. He found that the 
Chandauri concern wasa separet. business 
trom the Chawka business, and that the 
business which was started in 1912 was 
between the plaintiff and defendart No. x 
and deiendent No.2 andthat this was a 
Second and separate business: and that a 
thid business wasstartedin 1913 with the 
plaintifi and defendant No.1 and deferc- 
ant No. 2 as partners which came to an 
end in October i913 and that a fresh 
start was made in 1914. 

Theleatned District Judge care to mvch 
the same conclusion. He held that the 
claim for the sum of Rs. 4,9co involved 
going into theaccounts of the Chandauri 
business in which one  Baroda Ga vguli, 
who was not a paity, had been a partner 
and with which defendants Nos.» ard 3 
were nof concerned. He further held 
that no actual partnership in the busir ess 
in 1913 haa been made out between defer c- 
ant No. 1 and defendant No.2 ; and finally 
heheld that it wasimpossible to hold that 
the parlnersbip continued during the period 
of theabstnce of defendant No. 1 from 
October 1913 to May ror4. Theresore, 
taking the same view as thelearned Sub- 
ordinate Judge that three otfour separate 
business concerns had been brought to- 
gether in ore suit, he dismissed the suit, 

Onthe view which the learned District 
Judge took of thecase be ought to have 
given the plaintiffan opportunity to ameng 


his plaint, if necessary, and to elect which 


business he desired tobetermirated and 
accounted for. But the plaint is perfect- 
ly definite that tbe plaintiff Cestres a 
solution of the partnership formed to 
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carry onthebusiness atthe Cha wka quarry. 
This business came ipto existence in the 
beginning of 1912 and continued, thotgh 
the partners were not the same throughout 
üatil December 1915. The'mere fact that 
oneof theassets of the firinissaid to have 
been a sum of Rs.4,900allegedto havebeen 
due by defendant No. r to the plaintif 
on account of a previous business enter- 
prise is no reason for not dissolving the 
present partnership andtaking theaccounts. 
It is a matter of thedetails of theaccount; 
if the item is not proved, the plaintifi 
wii notget credit for it. Consequently, 
the fact that this item issaidto have been 
brought over from an earlier business 
is, in nyopinion, no reason for dismissing 
the ptesent suit, 
~ Then, with retard tc the finding 
that noactual partnership in the Chawka 
business is made out -between defend- 
ant No. I and defendant No. 2, it is not 
clear what themeanirg of the learned Judge 
is. What is alleged by the plaintiff isa part- 
nership between himself and defendant 
‘No.1 and defendant No. 2. Defendant 
No. 1 does not deny the partnership and 
defendant No. 2 admits that he 
joined the business. I do not undérstand 
‘why the relations of defendant No. 2 
with the plaintif should be . investi- 
gated separately from those between the 
«plaintif and delendant No. 1. The mere 
fact that a second partner was taken in in 
‘January 1913 is no reason for splittirg up 
the suit into two. That partnership wes 
the partnership which it was sought io 
‘dissolve andthefact that the partnershave 
varied during theterm of the business 
cannot: ahect the maintairabilitv of the 
Suit. 
- Then with regard to the question, whe- 
‘ther the partnership continued during the 
absence of defendant No.r for six mo itbs, 
“what the defendant pleads is, that heask- 
éd the plaintif to render accounts of the 
business for 1912 and 1913, but the plaint- 
üf did not do so, whereupon the defendart 
gave up all connection with the business 
and went away to his native place in 
O»stober 1913. After sometime, however, 
he came back again. Now, this is rot 
how a naitaership can be disso'ved. The 
learned District Judge thinks that the 
absence- of defendant No. I and the fact 
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that he was not shown-any regular accounts 
during his absence ror was’ he treated 
asa partner are sufficient to show that the 
partnership did not continue. But there 
is no dissolution of partnership. either 
alleged or held to be proved, and the facts 
which thelearned District Judge refers 
to do not in themselves constitute 
a dissolution of partnership. On ‘all 
the grounds on which this suit has 
been dismissed,I am unable to agree with 
the view taken, by the Courts below. 


I would allow theappeal and set aside 
the decree of the Court below and remand 
the suit for trial. l : 


Costs will abide the result. Ds 

Jwala Prasad, J.—I agree. ^ I would 
like to add a few points. The’ Courts 
below have. thrown out the suit on 
theeround that it was bad on account of 
multifariousness of cau£es.óf action and mis- 
joinder. of parties. Iu other words, they 
say that the plaintiff has joined. mary 
causes of action arising out of several 
businesses set forth in the plaint ard that 
tbe parties impleaded as defenderts in the 
case were rot concerned in all those trans- 
actors. Jt seems to me that' there has 
been misepprehension in the mirds of the 
Courts below astothe real scope of the 
suit. They seem to have confused the his- 
tory of facts given inheplairt,esgivirg 
rise to the cause of action of the plairtiff, 
with the actual cause of ection ard tre 
reliefs settorth jr the plairt. No dotbt 
theplaintifl gives the history of thejert- 
nership business from the year roii, but 
his suit relates entirely to one paitrerskip 
which went by thename of Chawka, ard 


.he seeks a dissolution of the said part- 


nership. and an &ccount with respect to 
that and that alone. Paragraph 7 of the 
plaint is explicit upon the point. The 
-plaintiff in that paragraph states “that 
after the aforesaid partnership business 
was closed, the defendants were given 
opportunity to submit final account with- 
in one month fromthe beginning of 1976. 
Finding that opporttinity the delendants 
have realised and appropriated a large 
amount of the busiress, which was due from 
others up to22nd February 1916: and have 
also appropriated mary, articles: : which 
were in stock. Hence thecause of action 
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for this suit accrued, after the afore- 
sald business was closed, gradually fiom 
thebegiuning of 1916 tothe end of Febru- 
ary of thesaid year at Chawka, within 
the jurisdiction of this Court,” In para- 
graph 10 wherein plaintiff formulates 
his claim heclearly stat estbat ''the plair t- 
if is entitled to obtain a decree for the 
amount wbich willbefound dueto him from 
the defendants ,after the ascertainment 
and determination of theterms of the con- 
tract which existed between the parties 
in regard to the partnership business and 
after theadjustment of accounts.” ‘These 
‘two patagraphs read together meke it 
certain that the plaintiffs cause of 
jaction is one which arose after the 
business at Chawka .was closed from 
the beginning of r916 to the end of 
: February of that year and the claim of 
‘the plaintif as regards accounts and 
dissolution is with respect to that business 
alone. Similarly therelief refersentirely to 
‘one partnership businessand that obviously 
isthe Chawka business. Therefore, there 
,Wasoaly one cause of ection: the plaintif 
‘has based his case on one cause of action 
“and with respect to the dissolution of one 
: partúership business only. J fail to under- 
.stand how the Courts below have come to 
the conclusion that the plaintiff has joined 
: several causes of action together. ‘The 
-other concerns wkich no longer cxist may 
‘have to be looked into witha view to find out 
the rights and liabilities of the parties 
concerned with respect to the Cha wka Lusi- 
mess. That would not necessarily 
r mean that the plaintiff claims a dissclu- 
tion of all these partnership concerns and 


. an account with respect to them, fur tley, , 


: according to the case of the plaintiff 

and.as neld by the Courts below, 
‘all ceased to exist, whether they were 
".separate business concerns or were merged 
.in the Chawka business. In paragraph rr 

of the plaint the plaintif gives reason why 
. he mide.defendent No. 3 party to the suit. 
: He does not.admit him to bea partner 
. but one of. the defendants did state that 
: he was. a..partner.. The, plaintff an. 

ticipoted this and impleoded defendant 
“No. 3 in the:suit to avoid any’ objection 
- on the. part ot the defendants.. If he had 
é-not done this, there would haye- been 
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have: 


E 


. . 


an objection on the part of the defend- 
ants. There is, therefore, also no mis- 
joinder of parties. aA. 

I, therefore! agree with the order proposed 
by my learned brother. 


Z4. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
l COURT. 
ORIGINAL Civi, SUIT NO. 9 oF 1023. 
: August 13, 1023,  . 
Present-—Mr. Rupchand Bleram, A, J, C. 
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Thorburn v. Barnes, (1867) 2 C. P. 384; 36 L. J. 
C. P. 184; 16 L. T. 10; 15 W. R. 623, Oppenheim 
and Company v. Mahomed Haneef, 74 Ind. 
Cas. 616; 49 I A. 174; 45 M. 496; 16 I. W. 
33; 26 C. W. N. 642; 30 M.I.T.291;4 U.P. R. 
(P.C.) 36; (1922) A. I. R. (P.C.) 120; (1922) M. W. 
N. 396; 43 M. L. J. 422; 24 Bom. L. R. 1245; 36 C. 
L. J. 444 (P. C), Radha Kissen Kheiry v. Lukhmi 
Chand Jhawar, 56 Ind. Cas. 541; 31 C. L. J. 283; 
34 C. W. N. 454 and Jai Naraiu-Babu Lal of 
Delhi v. Narain Das-Jaiwi Mal, 69 Ind. Cas. 
585 3 L. 296;' (1922) A. I. R. (I) 369, referred 
to. l 


Mr. Dingomal Narainsing, for the 


Plaintiff. 
Mr. Javhermal Vilatiras, for the Defend- 


ant. 


JUDGMENT.—One Menghji Virji is said 
to have died about three years ago 
leaving behind him the plaintiff Khimji 
alias Nanu as his brother and the defend- 
ant Nathubai as his widow. 


On 24th July 1920 the parties executed 
a reference (certified copy put in as Ex- 
hibit 6) in favour of Valji son of Topan 
and Lakhmidas son of Jetha, two members, 
of the community of the parties, which 
recites that the parties have referred the 
disputes existing beteen them "touching 
the property lett by the deceased Menghj! d 
to the two  arbitrators "who shall have 
powerto make their award in any manner 
they like and put restrictions and com 
ditions they like." On 12th January 1922 
the Arbitrators passed their award (certified 
copy: of the award put in as Exhibit 7) 
holding (a) that Menghji was separate 
from the plaintiff, (b) that certain orna- 
ments deposited by him with one Lalji 
anda sum of Rs, 5,800-0-0 deposited by 


INDIAN CASES. : 


oni 


[1983 
him with one Chellaram, who had sub- 
sequently handed over the said sum to 
the plaintiff, belonged exclusively to Menglji, 
and (c) that the defendant was entitled 
to recover the ornaments from Lalji and 
the sum of Rs. 5,800-0-0 from the plaintiff. 
After the award was made by both the Arbi- 
trators, one of them made an application 
(J. Misc. No. 20r of 1922) in this 
Court under the provisions of the Indian 
Arbitration Act, IX of 1899, to file the 
award. Under the rules of the Court, a 
notice.was issued to both the parties to 
show cause why the award should not 
stand filed. The plaintiff Khimji thereupon 
filed certain objections. (Certified copy of 
the objections put in as Exhibit 8). On 
16th November 1922 the Court disallowed 
the objections and ordered the award to 
stand filed. 

The plaintiff has now filed the suit for 
a declaration thet the said awardis void 
and illegal and unenforceable and for an 
injunction restraining the defendant from 
enforcing the award. In paragraph 5 of the 
plaint he admits that the defendant 
claimed half the share of the property, 
contending that her husband was separate 
from the plaintif, and that she claimed, 
therefore, half the property as hers before 
the reference to arbitration and that 
Arbitrators were appointed to settle the 
dispute between the parties. The grounds 
on which the plaintiff seeksio have the 
award declared void are summed tp in 
paragraph S8 of the plaint which reads as 
follows.— l 

“ (a) That admittedly the Arbitrators 
made private enquiries and relied upon 
them. 

"(b) That admittedly the Arbitrators 
examined witnesses in theabsence of the 
plaintiff. 

“ (c) That no notice of Learing was given 
to the plaintiff and it is significant that 
no written copy was produced or alleged 
to have been sent to him. . 

* (d) That only one Arbitrator, Velji 
Topandas wert on with tke arbitration in 
the absence of thee other and took down 
evidence of witnesses of the defendant 


y. _ 
“ (e) That the Arbitratorsgot mixed up 
with the defendant and have acted fraudu- 
lently as against the plaintiff, inasmuch 


Vol. 76) 
KHIMJI v. NATEIBAL. 


as they have falsely and against the 
facts held that Menghil was separate and 
left ornaments and Rs. 5,800. Phe ques- 
tion referred only to supposed property 
of Menghji and not joint property nor 
was the question of jointless or separateness 
referred to Arbitrators. __ 

"(f) That it is submitted that account 
books of the joint family firm of the 
plaintiff and Menghji would unmistakeably 
show that both of them were joint and 
the alleged sum of Rs. 5,800 was due 
by Chella Thiru on an account with 
their joint business and which sum was 
again repaid not in cash but absorbed in 
further dealings. 

(g That the said arbitrators had no 
jurisdiction to award any sum to the 
defendant, a Hindu widow, and sums 
and property which have not even been 
left by Menghji." 

The defendant has inier ada contended that 
as the plaintiff objected to the awara in the 
proceedings under the Indian Arbitration Act 
and failed therein, it is not now opeu to him 
to re-agitate the same questions again. 
That even if the plaintiff did not raise any 
of the said objections, the objections 
are such as might and ought to have been 
made ground of defence or attack in 
the arbitration proceedingsand that they 
must be deemedto have been substantial- 
ly in issue in those proceedings and to 
have been decided against the i plaintiffs, 
and that as certain objections had been 
filed and disposed of the present suit was 
barred by the principles of yes judicata as 
enunciated in section xir, Civil Procedure 
Code. The defendant has also contended 
that a suit to set aside an award filed 
under the 
competent and in any case such a suit 
based on the grounds alleged in paragraph 8 
of the pleint is not competent. 

Issues Nos. 3 and 5 which refer to 
the above pleas have been heard as 
preliminary issues and ate as follows:— 

Issue No. 3. Is tbe suit maintainable? 
(paragraphs 9 and rq of the written state- 
ment). 

Issue No.5. Is the suit, res judicata by 
reason of the order in Judicial Mis. 
cellaneous No. 291 of 1922? 

The grounds on which the plaintiff 
attacks the award are all grounds falling 
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within the purview of sectson 14 of the 
Indian Arbitration Act, Whetler the Act 
confers exclusive  jusitdiction on the 
Arbitration Gourt to decide such objec- 
tions or not, the Arbitration Court has 
jurisdiction to entertainsuch objections when 
moved by the objector and to set aside an 
award, if the objections are substantiated, 

When a party has moved the Arbitra- 
tion Courtto set aside an award, and 
has failed, can such party in thet case 
again re-agitate the same question by a 
regular suit? 

It is contended on behalf of the plaint- 
iff that the procedure laid down in the 
Arbitration Act is summary. The <rder 
passed by the Arbitration Court setting 
aside anaward, or refusing to set aside 
an awatd,is not a decree passed in a 
suit so as to operate as res judicata 
within the meaning of section 11, Civil 
Procedure Code, and that as the order 
passed bythe Arbitration Court is not 
appealable, it will worka great Lardship 
on the plaintiff, if an order passed in 
summary proceed ngs operates asa bar to 
a suitin which the plaintiff is at lberty 
to clallenge the decree of the lower 
Court in one and possibly in two higher 
Courts. 

Reliance has been placed on  cettain 
rulings on the provisiors of sections 525 
and 526 of the old Civil Procedure Code, Act 
XIV of 1882, and on paragraphs 20 and 21 
of the Second Schedule of the present 
Code The rulings relied on by Mr. 
Dingomal are all rulings holding that 
where the Court has declned to file an 
award made without the intervention of 
the Court, under tle summary prccedure, 
a suit does lie to enforce tne award. 

It may be observed thet a valid award 
made without the intervention of the 
Court is operative from the date of its 
passing and binds the parties even though 
neither party Las sought to enforce it 
eitherby thesummary procedure or bya 
regular suit, As between the parties and 
their privies a valid award is entitled to 
that respect which is due tothe judgment 
ot a Court of last resort. Muhammad 
Newaz Khan v. Alam Khan (x) Bhajakart 

(1) 18 I. A. 73; 18 C. 414; 15 Ind. Jur. 284; 6 Sar, 


P.C. J. 26; 70 P. R.. 18913; p Ind. Dec. (N. 8.) 2 
(P. C). é ] ds 
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Saha Banikya v. .Behary Lal Basak (2) 
and Baidya Nath Chatto padya v. Panchanan 
Dassee (3). . Sa 

When a Civil Court.passes an order re- 
fusinz to grant an application under 
section 525 old Civil Procedure Code or 
paragraph 20 of the Second Schedule of 
the present Code, the Court does not 
decide as to the validity of tle award 
within the meaning of section II, Civil Pro- 
cedure Code, or the principles underlying 
that section. In Muhammad Newaz Khan's 
case (x) their Lordships of tre Privy Council 
made the following obsefvationsat page 

6*:— 

“Though the application under section 
525 was refused that merely left the 
Award to. have its ord'nary legal validity. 
Tt could not be successfully contended 
that. an award is not vald because the 
party in whose favour it was had never 
applied to Lave it filed in Court. Can 
then the refusal to file, or of an appli- 
Cation made to do so, have the effect 
that the awardcan never berelied upon in 
any sait relating to the subject-matter 
dealt with bv it? ‘Their Lordships are of 
opnion that section 13 hes not thet 
effect.” S 
In the letter part of their judgment 
their Lordships pointed out that in order 
to make the refusal to file an award a 
dement against its validity on 


binding ju E 
Lt oround of the partiality of the 


arbitrator, it would be at least necessary 
to show that the point WS definitely 
ra/sedand put in issue, and made the 
subject. of trie], end pointed out that 
the va'idity of the award as an award, 
wasneVer directly and substantially, at 
issue in the previous application. 

Wher, however, a party objects to the 
fling of the award under secticn 525, 
Civil Procedure Code, on grotn ds which 
fall within the purview of clauses (a) 
and (b) of the proviso to section 32r, 
Civil Procedute Code, and the Court after 
dealing with the objections orders an 
award to be filed under the provisions 
of section 526, old Civil Procedure Cede, 
or sparayraph 2t of the Second Schedule, the 

S81; 4 C. L. J. x62. 
: E 33 fud. Cas 128; p L.J. 542; 28€. W. N, 
140; (1924) A. L R. (P. C.) 72. 
$sPage of 18 I. Diki] kh 
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validity of the award has been put in 
issue and made the subject of trial, 
and theorder of the Currt filing the award 
Ca at thereafter becontested by a separate 
Suit, i ° 
in Chintamallayya v. Thadi Gangirddi 
(4) the plaintiff sued for a` declaration 
that the award and the decree passed 
thereon under section 526,. Civil’ Proce- 
dure Code, wes not binding on him on 
the ground that the Arbitrator bed cut 
of enmity to him and at the delendant's 
instance made a fraudulent award, after 
tre plaintiff kad revoked the submission 
and tad anti-dated hisaward. The plaint- 
iff stated thet he had raised’ similar 


objections in the application’ made Ly. 
the defendant to file the award under 


section 525, Civii Procedure Code, and that 
his objections had been overru'ed. "Tie 
Madras High Court held flat as the 
Arb tration Court had jurisdiction to 
determine tie cenvineness of validity of 
the award in the sununary proeedings tle. 
plaintiff covld not re-ag:tatethe same ques: 
tion by & separate stit. E CS. 

In Maganlel Gcpaldcs v. Lalchand 
Hirachand (5) a Dv son Bench consisting, 
of the Chief Tustice Sir Lawrence Jerkirs 
and Mr Justice Chancarvarkar ncn-svitcd 
a pliintiff unter simler -crcumstances, 
The judyment, however, proceeced on tke 
ground thatan order filng- en award 
under section 526, Civil Procedure- Cede, 
was a decree maiden a suit in view 
of the ruing om Ghalam  Jileni v. 
Muhammad Hussain (6) and in vicwof the 
de&nit'on of ''decree" insection 3, C. vil Pro- 
cedure Code, and, therefore, barred a fresh 
suit nndor section 13, C vil Precedure Cede 


3. 4 * * 
in respect of matters wh cl were directly 


and substenticlly in issrein the previiis 
suit, In Rajmel Girdharilal vw., -Maruti 
Shivram (7) S. G., McLeod, C. J., held’ 
that where the Court gives Judgment 
ordering an award to be filed, a decree 


(4) 20 M. 89; 7 M. I. §. 61; 7 Ind. Dec. (x. 5) 
6 


3. 

(5) 9 Bom, L. R 259. 

(6) 29 I, A. 51; 4 Bom. L. R. 161; x2 M.-L. J.. 
77; 6 C. W. N. 226; 29 C. 167; 8 Sar. P. C. J. 154. 
(P. C). m E 

(7) 59 Ind; Cas. 755; 22 Bom. IL. R. 1377; 45 
B. 3?9. ws e mo fue i ? -— 
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would follow on the judgment the ques- 
tion whether a suit could be filed to 
enforce the award would never arise, but 
where the Court refuses to file an award, 
the order so barred cannot be considered 
as a decrce. 

"If an order under paragraph 21 of the 
Second Schedule, filing an o ward, bars the 
objector from instituting a fresh suit, there 
is no reason why a simlar result should 
not folow when his objections have been 
disallowed under the provisions of section 
I5..0f the Arbitration Act. The provisions 
of section I5 of the Act are much wider 
than those of parasraphs2o0 and 21 of the 
Second Schedule, and empower the Court 
to set aside an award and not merely 
to refuse to fie -the award or to teke 


the award off the. file and impliedly 
to refer the parties to a regular 
suit, 


It is contended that the order filing the 
award inder perairaph zx of tke S:cond 
Scuedive is a decreee nd, therefore, op. rates 
as vesjudicaia under seetion Ii of tke 
Code while the order passed under the 
Arbitration Act is not a decree as not 
having been passed in a suit. 

The principl® of finality of adjudic:ticn, 
bowever,is based onthe maxim * Interest 
reipublice ut lilium jinis sit” and is not 
confined to the finaledjudication ‘only of 
matters in issue in a suit, 

In Raja Nilmoni Singh Deo v. Ram Bandhu 
Rai (8) the Privy Counc] disalluwed a 
suit for recovery of a sum of money 
which in Land Acquisition proceedings 
had been adjudged tobe payatleio the 
rival claimant; though the proceedings 
under the Land Acquisition Act are not 
proceedings in a suit, and the order of the 
Court passed thereon does not fall within 
the purview either of the definition of 
decree or of suit in section 2 clause, (3) 
of section 11 of the Civil Piocedure Code, 
At page 393 their Lordships observed 
that they “are of opinion that the provi- 
sions in this Act for the setting of com- 
pensation are intended to be final and 
that the amount of distribution of the 


‘compensation having been settled in this 


^ 
» 
T 


(8) 7 C. 388; 4 Shome L. R. 263; ro C. L. R, 393; 
I. A, 95; 4 Sars P. C. J. 234; 5 Ind. Jur. 388; 


» 3 Ind; Dec; (N. 8.) 799 (P. C)" 
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case by a competent Coutt, end the de- 
cision not having beea appeeled against 
the settlement is fin^l, and the present 
suit cannot be maintained.” 

In Indar  Kuar v. Thakur Baldeo 
Bakash Singh (g) their Lordships of 
the Privy Council affirmed the decision -of 
the Juuicial Commissioner Oudhapplying 
the rule Of finalty to a former pronounce- 
ment made by a Settlement Court in the 
course of settlement operations in Oudh 
shortly efter its annexation, though the 
question arose not with Tefererce to 
anything that may be said to have been 
within the exclusive jurisdiction of a 
Settlement Court. 

In Ramachandra Rao v. Ramachandra 
Rao (ro) the Privy Council again. 
same principle to an 
order of the Court rassed under the 
land Acquisition Act and observed as 
follows: "It has been suggested that the 
decision was not in a former suit, but 
whet;er this were so or not makes no 
difference, for it has been recently pointed 
out by tiis Board in George Henry Hook 
v. Administrator General of Bengal (I) 
that the principles which prevents the 
Same case being twice litigated: is of 
general application, and is not limited by 
the specific words of the Code", Not 
only dd their Lordships regard the matter 
cencluced to the extent of the cumpen- 
saton money adjudicated upon in the 
previous Ltigation but held that it was 
not open to the Court to review a previ- 
ous decision in respect ofthe s me ques- 
tion arising betweenthe parties and which 
was put in issue and decided by another 
Court having jurisdiction to try the 
second case, Even a foreign judgment 


passed tier partis and on the merits 


(o) 57 Ind. Cas. 397; 39 M. L. J. 115; 7 O. L. J. 

439; 23 O. C. 291; 18 A. L. J. 1057; 28 M. L. T. 334; 
25 C. W. N. 170 (P. C). 
: (10) 67 Ind. Cas. 408; 26 C. W. N. 713; 30 M. L. 
D. 154; 45 M. 320; 35 C. L. J, 545; 16 L. W. T: (1922) 
M. W. N. 359; (1922) A. I. R. (P. C.) 80; 20 A. I. J. 
654; 45 M. L. J. 78; 24 Bom. L. R. 963 (P. C.). 

(tz) €o Ind. Cas. 631; 48 I. A. 187; 19 A. L. J. 
366; 40 M. L. J. 423; 29:M. L. T. 336; (1921) M, 
W, N. 313; 33 C. L. J. 405 3 U, P. L.R. (P. C) 
17; 23 Bom. L. R. 648; 25 C. W, N. ors; x4 Ie, Wy 
221; 48 C. 499 (P. C.) dc 
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operates, subject to dertain conditions, as 
a bar io the parties reagitating the same 
matter in the Courts in Btitisn India, 
vide section 13, Civil Procedure Code. 

The ptinciple of finalty of judgments 
has in a number of cases been applied 
to execution proceedings in a Suit. As 
said by Sir Lawrence Jenkins in the Privy 
Council ruling Sheoparsan Singh v. Ram- 
nandan Prashad Narayan Singh (12) therule 
of Yes judtcaia is dictated by wisdom which 
is for all times and the application of the 
rule should pe influenced by no technical 
considere tions of form but by matter of 
substance within the limits allowed by 
law. If a party is at liberty to dispute 
the validity of an award by a regular suit, 
on the same gtounds urged by him in 
the Arbitration Court and which are 
within the competence of the Arbitration 
Court,on the grotnd that theorder of the 
Arbitration Court has not been passed ina 
suit, then the very object of the Act as 
affording an easy and expeditious remedy 
in arbitrations held without the interven- 
tion of the Court in mercantiie towns will 
be frustrated. 

Itis next contended that the Arbitra- 
tion Act allows no appeal, and that it 
will be a great hardshipto the plaintiff 
to be deprived of his ordinary law 
remedy on the plea of ves judtcaia. The 
Arbitration Act, however, empowers the 
Arbitration Court to deal with objections 
more or less similar to those falling 
within the purview of paragraph 15 of the 


Second Schedule of the Civil Procedure Code. 


A patty has no rght of appeal against 
an order disallowing objections falling 
under paragraph 14 ot the Second Schedule 
on an award passed bothon a reference 
made in a pending suitand on a reference 


made rule of the Court under paragraph 17 


of the" Schedule; why should a party thus 
claim a right ofappeal against an order 
disallowing similar objections under sec- 
tion I5 of the arbitration Act? Where 
an award ig set aside under section 15 of 
the Arbitration Act the party in whose 


(12) 33 Ind. Cas. 914; 43.C. 694 at p. 705; 14 
À. L. J. 466; 20 C. W. N. 738; 18 Bom. L. R. 397; 
23 C.-L. J. 621; (1916) x M.W. N. 419; 20 M, I. T. 1; 
3 ke Wi 544; 31 M. L. J. 777 43 L A. or (P. Q). 


INDIAN CASES. 


[1935 

favour the award was passed has similarly 
no right of appeal end no right to sue 
on fhe award. There is no season why 
the party objecting should heve any 
greater or better right than the party 
supporting an award, 

Jam of opinion that so far as the 
objections falling under section 14 of the 
Act are concerned, the decision of the 
Arbitration Court disallowing them is a 
bar to a fresh suit. I further hold that 
it is not open to a party to move. the 
Court to set aside an award only 
on some of his objections a: d to Teserve 
other objections fallin. within the pur- 
view of section I4 of the Act fot a 
separate suit. On the principle undetly- 
ing Explanation IV of section Ir of the 
Civil Procedure Code all grounds of attack 
falling within the purview of section 14 of 
the Act must be deemed to have been 
ditectly and substantially in issue before 
the Arbitration Court. 

As all the objections on which the 
plaintiff sues to set aside the award fall 
within section r4 of the Arbitration Act, 
I hold that the plaintiff having objected 
ta the award and having failed before 
the Arbitration Court 1s barred from 
Maintaining the suit. < 

With reeatd to the plea that the Arbi- 
tration Court bad exclusive jurisdiction 
to decide the matters in issue in the 
present suit, it is conceded that wherean 
awatd is attacked on the ground of 
want of jurisdiction the party objecting 
to the award can maintain a suit. It 
is, however, contended that when the 
objections fall within the provisions of 
section 14 of the Act, the Arbitration 
Court alone can deal with them. 

Ordinarily when jurisdiction has been 
conferred upon a Special Court for the 
investigation of certain matters im con- 
troversy between the parties such juris- 
diction is exclusive and the ordinary 
jurisdiction of a Civil Court is ousted. 
Saibesh Chandra Sarkar v.  Bejoy 
Chand Mohatap (13). The Arbitration 
Act not only creats special jurisdiction 
but provides a special remedy which is 


p Ga) 65 Inds Cats 723; 26 C. W, N. 506; (roes) 
t . . * 4. 


€ 
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not available at Common Iw in so far 
that the Arbitration Court may either 
set aside afi award of remit the award 
to the Arbitrators fot  reconsideration 
where the awatdis attacked on the ground 
of technical misconduct. It further makes 
it obligatory on the Arbitrators to file 
their award in ‘the District Court and 
confers jurisdiction on the District Court, 
which is a Court of higher grade, to 
:deal with the objectionsas to misconduct 
and tne like, while a suit to set aside 
an award, would, subject to certain pe- 
cuniary limits, be ordinarily entertained 
in a Court of a lower grade and what- 
ever be the grade of the Court which 
entertains the such suit, such Court would 
have no jurisdiction t» remit the award. 
— In Thorburn v. Barnes (14), Willes, J., 
observed at page 403 that where parties 
have agreed tliat. an Arbitrator selected 
by them should be the judge between 
them, they can only take advantage of 
the misconduct of the arbitrator by an 
appeal to the equitable discretion of 
‘the Court and es pointed out by Mon- 
‘tague Smith, J., at page 405, that “a Court 
of Equity would. upon a proper applica- 
‘tion take all the circumstances into their 
. consideration and would probably not set 
-the award aside but would send it back 
‘for re-hearing.- Where a plaintiff fails 
to adopt the course which is open to 
"him, he must be taken to have acquiesced 
.in the decision of the Arbitrators. There 
is no greater hardship in this than occurs 
in many other cases wherean irregularity 
is held to be waived by acquiescense." It 
is the Arbitration Áct which confers this 
equitable jurisdiction on the Court either 
to grant relief by way of setting aside 
or remitting the award. The Tules of 
our Court formerly provided fot such 
objections being takenby the party object- 
ing on a day fixed by the Court and 


the rules of this Court as now amended: 


rovide fof ceriein time limit for apply- 
ing to the Court to set aside an awatd. 


Can it then be said that a party object- : 
ing to an award can deprive the Court : 


of its special jurisdiction to remit the 


(14) (1867) 2 C. P. 384; 36 L, J. €. P, 1843 16 kas 
Y, ro; 15 W. R. $55. 
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awatd by delaying the application or by 
resorting to a regular suit at common — 
lew to enforce an equitable right? Under 
the English Law it-is* well recognised th:.t 
objections or» the grounds of misconduct 
and corruption of the Arbitrators can be 


dealt with exclusively by the  Arbi- 
tration Court and not in a regular 
suit. i 


In Radha Kissen Khetry v Lukhmi 
Chand Jhawar (15), the Calcutta High 
Court held that a suit to set aside an 
award onthe ground of want of jurisdic- 
tion could be filed, but left open the 
question whether the Arbitration Court 
had exclusive jurisdiction to decide 
objections falling within section 14 of 
the Act or not. 


In Jae: Narain Babu-Lal of Delhi 
v. Narain Das-Jaini Mal (16), Sir 
Shedilal, C. J., has dscussed the 


tulings of the different High Courts as 
to the maintainability of a suit to set 
aside an award on the ground of want 
of jurisdiction of the Arbitrators and 
has held that when a party objects to 
the jurisdiction of the Arbitrators be is 
not bound to. have recourse to the 
Arbitration Tribunaland, in a suit filed 
by him to set aside the award on tlie 
ground of want of jurisdiction, it is 
open to him to object to the award 
also on the grounds falling within the 
provisions of section 14 of the Act, 

With regard to: the question whether 
a party can maintain a suit on the 
ground of misconduct or corruption alone 
his Lordship’ made the following observa- 
tions at page 315 *:— 

‘The question whether he 
the misconduct or 


can make 
cofruption of the 


: Arbitrator one of the grounds of hisattack 


‘in his action is a debateable paint. It 
may be conceded that the matter can be 
appropriately decided on an epplication 
under , section I4 of tbe Arbitration Act, 
and if the  cction rests solely on mis- 
conduct and corruption, the Court ‘would 


(15) 56 Ind. Cas. 541; 31 C. I. ],283; 24 C, W, N. 
454. T m » 

~ (16) 69 Ind.Cas. 5853.3 L: 296; (1922) A. I, Ri 

(I) 399. ; ; EEN 
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ptobably be justified in declining to ex- 
. ercise its discretionary jurisdiction under 
section 39 of ihe Specific Relief Act in 
favout of a person who has another 
remedy open tó fim, a remedy which 
is specially designed for*the speedy 
determination of a dispute relating to the 
conduct of the Arbitrators.” ; 


In Oppenheim and. Company v. 
Mahomed Haneef (17) their Lordships of 
the Privy Counc.l held that under the 
English Arbitration Act of 1889, any de- 
fence going to the root of the award 
e, g. thattne Arbitrator had no jursd'c- 
tion or thet the matter was tainted with 
fraud could be pleaded in a regular suit, 
but a defence on the ground of irregu- 
larity not appearing on tke face of the 
award was excluded by the English Law. 
As the parties were in that case governed 
by the Englsh Lew their Lordisbips 
expressed no opinion on the question 
whether -if the arbitration hed taken 
place iñ India the defence on the greund 
of irregularity could have been pleaded 
in a regular suit. 


In Sassoon v. -Ramduti Ramkissen 
(18), while holding that a suit to 
set aside an awatd pasSed underthe Indian 
Arbitration Act on the ground of want 
of jurisdiction is competent, Viscount 
‘Cave observed at page 9* that “Any 
objection to an award on the ground 5f 

iscohduct or irregularity om tke patt 
of the Arbitrator ought, no doubt, to be 
taken by motion to set eside the award, 
but where (as here) it isalleged tiat an 
Arbitrator has acted wholly without 
jurisdiction, his award can be questioned 
in a’ suit brought for that purpose.” 


'Tnotigh the ruling of the Privy Council 
referred to above does not in express 


(17) 74 Ind. Cas. 616; 49 I. A. 174; 45 M. 4963 


I6 L. W. 33; 26 C. W. N. 642; 30 M. L, T. 291; 4 ° 


U. P. L. R. (P. C) 36; (1922) A. I. R. (P. C.) 126; 
(1922) M. W. N. 396; 43 M. L. J. 422; 24 Bom, I. 
R. 1245; 36 C. L. J. 444 (P. C). | 

(18) 7o Ind. Cas. 777; 50 C. 1; (1922) A, I. R. 
(P. C.) 374; 37 C. Le J. 336; 44 M. L. J. 738; 27 C. 
W.N. 660; (1923) M.W. N. 372; 18 L. W. 537 
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and clear terms lay down that the 
jurisd' ction of the ordinary ‘[ribrnal is 
excluded, I am of opinion that this rul- 
inz is an authorityfor holding so. Even 
if the Privy Council ruling be so inter- 
preted as not to be an authority for 
holding that the Arbitration Court has 
exclusive jufisdiction to deal with such 
objection, I am of opinion that in veiw 
of the observations of their Lordiships in 
Sassoon's case (18) that such objections ought 
no doubt to be taken by motion, a Court 
of Equity should decline to exercise its 
discretion to entertain such objections in 
a regular suit and non suit the plaintiff, - 
I hold, therefore, on Issue No. 5.thet 
the present suit js barred by reason of 
the order passed in J. Mis. No. 291'oÍi 
1922 and on issue No. 3 that the Arbi- 


tration Court his exclusive jurisdiction to 


entertain the objections in sut and that 
even if I have jurisdclon to. entertain, 
in the exercise of my discretion as a 
Cosrt of Equity, I decline to go intothe 
objections as the plaintiff tad another 
equally -efficacious remedy. < 

With regard to the question of costs 1 
do. not see any reason why I should 
not follow the ordinery:rule. "t 

The object of thé plaintiff appeats to 
have been io delay asfar as possible. the 
payment of the sum awarded to the kelp- 
less widow -of his brother and on payment 
of a nominal Court-fee on an injunction 
valued at Rs. 400 toapply.for an ad 
interim injunction pending the disposal of 
the suit. 

I dismiss the suit with Costs. 

PL". 


A, Smt! dismissed. 


Val: 46] 
HARO Nita MALO J. ALA BUX, 
"E .CALOUTTA HIGH COURT. 
/ CRIMINAL RECERENCE NO. 160 OF 1922. 
| December 4, 1922, 
Present — Mr. Jastice Cu.n'ng and 
Me Mr. Just.ce D. B. Gusi, 
-HARO NACH MALO—Couprarnanr 
versus — 
ALA BUX AND OTHERS —ÁCCUSED. 
Criminal Procedure Code (Act V of 1898), 
$5, 342, 360, 537— Examination of accused—Deposi- 
tion of wiiness—Failure to comply with provisions 
— Illegality. m zi 
Tne omission to comply with the provisions 
of sections 342 and 360 of the Criminal Proccdure 
Code ts an itegality whieh is not curable by the 
provisions of section 537 of the Code. [p. 962, 
col. 14] : 
.. CriaYnalrelerence made by the Addi- 
tional Sessions Judse, Sy.bet, dated tke 
215. Nove nder 1922, rec,mnend ne t. at 
an order of the Sud-Divis ona! Mazistrate, 
Sinameunj, dated tue 8th Au:ust 1922, 
be set aside, 
RiFAZi1ZN2E.—'"On the 4th Bebr ary 
1921 the como] inant Hiro Nath M 1o went 
to fish in Sonikani Fisherv. At th-t time 
the accused and sme other people of 
Goirpir and Bhitipira assemiled near 
the fishery aud forbade him to fish. As 
the compl inant did not listen, tne accused 
‘broke down his houses with the help of 
an el:phant and un iis opposition as- 
siulted ‘him and louted his property. Te 
CiSe wasreported by the Police asone 


of mistike of law, It ultimately came 


to the Tral Court and the three petitioners 
were st nm,n.d unter section 147, Indian 
“Peatl Cod: ani they have been convicted 
‘and sentenced tu a fine of Rs. 25 euch 

‘Or in deaule riporons imprsonment for 
tiree mnths each. 

Order recommended for revision. The 
order of Bibu Sures Chandra Dos, Sub- 
-D vis:unl Officer, Sunim,uuj, Magistrate 
“First Cliss, dited the 8th Au ust 1922, 
Couv.ctng the petitioners under  sectun 
147, Indan Pen 1 
"them to a fine of Rs. 25 e.ch or in 
-deiault ¢.gvurous imprsunment for three 
Months exch. 

In whit particular porliot of that order 
“the Court making the reference considers 
an eror on apointof law lo exit. The 
whale ot it, ; 

Tae ground upon which in the opinion 
óf such Court ihe order should be reversed, 
The conviction and sentence of the Trial 


6r : 
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Code and sentencing 


yr 

|| mS E 
Court has become vitiated and lable to 
be set aside inasmtci &srequirumcarts cf 
section 342, Czm n 1 Priecdure. Cedi ind 
of section 360, Cr.minal 'Prfcedure Cede, 
have not beef cumplcd with. "Ple'Trici 
Court aiter recurd ny tie exemrz.t cn-in- 
chief of the prosecution w-tnesses on 26th 
April 1922 framed charge and on the sate 
date recorded the statements of the accus d 
persons. These w-tnesses Lave heen cross- 
20th May 1922. but sirce 
then n» furtter statemerits of tle. accused 
persons have been reccrded. I%-Hi.g+ ben 
repe.tedly rild Ly tle LHonlle: High 
Courts trat tis omission :s "not... an 


irre uler iy which can be ct red Ly. section 


to tle 


527 ut the Code. 1t is contrary 
Pro- 


provisions of secíiun 342, Criminal 


cedure Code and eccordirg to a rcent 
ruling of tke Celeutta Hh Ccurt in 


revision case No. 569 of 1022 (Syliet), it 
his bezn clearly laid down by Hon bie Mr. 
Justice Walmsley aud Mr, Jistice Ghosh, 
‘on 31st Agust last, thet all tle prc- 
ceed nis afterti.e st.ten:ent of tl e accused 
has been rec.rd.d were vitiated in lew 
and t.e case c.me un remand to be taken 
up efter t.e exam,n.tcnson cL.ei oi (Lese 
w tuesses his bet n over, Tie cases Mitarjit 
Singh v. Emperor (1) ona Trek Gepe v. 
Bhaya Ram (4) are elsoto tie punt. 
'l'ie trial in thel werCourt also seems 
to have been v.ti-ted incsmuch asrequire- 
ments of sect on 360, Crnim. Precedi re 
Ccde, have nut Leen cumplicd wih with 
respect to any of the w.tmsses. In the 
exptanaton submitted by the Magistrete 
marked D t.e Maxzistiate secms do cay 
that prov.son: of scetcn 342, Crim wel 
Procedure Code, leve not Lecn cc mplicd 
wth. But ten wat hes leen. dc ne:n 
ths c.se has been sufficiint compl: nce 
with section 300, Crim.ni.] I'rcced: re Cri de. 
It seems irum a slip marked C ih.t tle 
Trial Court reierr.d. the mu.tter jer nicr- 
mitiun” to lcs peshhkay and tie’ peshkar 
made a report to t.e {u luwang ~ efect 
that ‘it is notin practice tu read cut 
the depus.tions in ¿ll c:ses cxcepí se::c ns 
triable cases,’ cord. aiter sime ccrrese 
ponderce the Trl Curt admitted: tiet 


(1) 63 Ind. Cas. 825; 2 P.-L. T. $20; (1922) Pats 
7 2e C.. L. J. 697; 6 P. L, J. 644: (1922) ALR, 
(Pot. 158.  — ' : kh. 

(2) 62 Ind, Cas. 870; 22 Cr, L, Je- 5980 ^. im 
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peshhar's report: was correct. In fact 
there is no certificate appeaded to the 
depositions of any witnesses showing 
that the requirements of section 360, 
Criminal Procedure Code, “have been com- 
plied with. Thisis an error in law which 
prejudiced the accused persons in the 
triland I consider that the provisions 
ot beth the sections 342- and 360, 
Criminal Pracedure Code, are mandatory 
and no practice to the contrary can 
aller tne plain words of the law. Jyotish 
Chunder Mukherjee v. Emperor (3) and Queen 
v. Issur Rami (4). 

The tral also seems to be bad in law 
inasmuc as the occurrence havinz taken 
plice on 4ta Bebruary 1921 tne charge 
has been framed showing that tne occur- 
rence took pl.ce on 22nd Februury 19:1. 

I, taeretore, cunsider that tue cunviction 
and senteice c.nnotstand for these defects 
„and it saoitld he set as de.” 

Oriae. —We m ist accept tie re'erence for 
-the reason given by tie learned Sessions 
Jui;s. fsaeonsson to comply witn the 
provisions of sections 342 and section 360, 
Crin.na. Procedure Code, is an ilegality 
waich is not curab;e by the prov sions 
of s&ction 537. Tre finding and sentence 
4mast, taeretote, be set asde. In tie 
circa nstaages of tie case we do ott iink 
any recridl is called fur and toe tree 

zc ised persons Aa Bux, 35.ekb Bala 
and 3,nii Mias Caaud.uri are tuere.ore 
acq uitted. 

Z. K. 

Reference accepted. 
- '(3) ¢ Ind. Cas. 416; 35 C. 053; 14.7. W. a 32; 10 
Cr. L. J. 581. 
(4) 9 W. R. Cr. 03 at p. 64. 





: qMADRAS HIGH COURT. 

~ CRIMINAL. REVISION CASE NO. 306 OF 1923. 
(CRIMINAL REVISION P iriTION No. 229 

$ OF 1923). 
October IO, 1923. 
Preseni:— Mr. Justice Spencer. 
In re KANDASW AMI GOUNDAN— 
ACCUSED—PETITIONER. 

Pena} Code (Act XLV of 1860), s. 353-~Dés- 
. tvaiut by Revenue Insp cior, resistance te—W arrant 
to Vill ge Headmen dud not to Revenue Inspector 


— Offence. e a 
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Resistance to the authority of a Revenue Inspe 
or distraining property for arrears of reven 
amounts to an offence under seclion 353; Pe. 
Code, though the warrant  ofdistraint : 
addressed to the Village Headman and net to tj 
Revenue Inspector, where the latter is supervisi 
the work of the headman and has been special 
enjoined by the Tahsildar to attend to the wo: 
of d straint, 

Queen- Empress v. Dalip, 18 A. 246; A. W. 2 
(1896) 48; 8 Ind. Dec. (N. s.) 87r, and Reg. ` 


- Roxburgh, (1871) x2 Cox C. C. 8, distinguished. 


Petition, under sections 435 and 4.9 | 
the Code of Criminal Procedure, 189 
praying the High Court torevise the judi 
ment of the Jo nt Magistrate, Dind gu 
in Crim-nal Appeal No. 9 of 1923, preferre 
aga nst the judgment of the Court of tl 
Second Class Mag'strate, Paln, in C, | 
No. 1083 of 1922. : 

Mr. K. S. Jayarama Iyer, for the Pet 
t oner. 

Mr. V. L. Ethiraj, for the Public Pros 
cutor, on behalf'of the Crown. 

ORDER.—1 am unuble to accept t] 
suggeston that the offence comm tte 
by the accused in fresistng the Ri 
vente Inspector, who  dstra ned pro; 
erty of the accused for arrears  « 
revenue falls short of an otence und: 
sect'on 353, Ind.an Penal Code, for the so. 
reason thit the wurrant ot d'straint we 
.ddressed tothe v.ll:ge hezdmanand n 
to the Revenue Inspector. The Ltt 
was supervising the work of the hezdmz 
asit w.s hs duty to do, and heh d bee 
spec.4lly enjo néd by hs super or, the Tz 
s ldar to attend to the work of d stra n 
The cases of Queen-Empress v. Dalip 
and Reg. v. Roxburgh (2) are distinguishaL: 
Inthe former there was a failure to com; . 
w.th the str.ct requ'remen!s of sect on ! 
of the Code of Cr m nal Procedure, wh < 
fa lure made the act of the Constable u 
authored, and in the latter the ConstaL 
acted l:wiully though not in the exerci 
of his duty as a Police Officer, 


The conviction, therefore, is lege.1 und 
section 53, Ind an Penal. Code and ‘n re 


pect of the charge of ‘nsult (504, Ind a 


Penal Code) wh ch was added at the tr: 

there is evidence to support it and no r 

butt.ng evidence. l 

(1) 18 A. 246; A..W. N. (1895) 48; 8 It :, De 
871 


N. .) 971. 
| ey (1871) 12 Cox C. C. 8. 


t 
> + 
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P. W. No. 4.does not speak to the insult 


and P. W. No. 5 does not say what words, 


were uled though he says that the accused 
uttered defamatory language. Exhibit A, 
a statement taken at the time, also corto- 
borates it. I consider it unnecessary to 
call upon the Joint Magistrate to find dis- 
tinctly whether th's charge was proved. 

As tegards sentence the accused was 
awarded two sentences one of three months. 
and one of two months’ rigorous imprison- 
ment to run concurrently. 

He has already undergone 28 days’ 
imprsonment and I cons der .that 
he his hid a sufficient. lesson for los ng 
hs self control and, daringly resist ng the 
Officers of Government, After all the bull 
wus attached and the Government demand 
was sat.sfied. No one was physically injur- 
ad, The aifair assumed a serious importance 
because the Revenue Inspector was 
flouted and the authority of the Revenue 
Authorities to collect the arrears of revenue 
was set at naught. | . 

I reduce the sentences to the amount 
of imprisonment already undergone and 
direct that the accused be released from 
his bond. 
Ma N: V 


Sentence reduced. 
N. H. " 


CALCUTTA HIGH COURT, 
CRIMINAL REVISION No.1058 OF I 22,. 
A i March I, 1923. 
Preseni:—Mr. Justice Newbould and 
Mr. Justice Suhrawaray. 
MUHAMMAD KHANDU SARKAR— - 
LE | — PETITIONER 
, : VEVSUS - 
SADAK ALI SHEIKH AND OTHERS- 
OPPOSITE PARTY, i 


Criminal Procedure Code (Act V of 1898), ; 


S. 145, pracselings under——Breazh of peace, appre- 
hension of, absence of—~Procedure. i 


Tne apprehauson of a breach of the peace is ~ 


the first condition necessary to give ‘a Magistrate 


ju isdiclion under section 145 of the Criminal Pro- . 


cedure Code, and if in the course of a proceeding 
under that section 1t is found that there is no 


onger any such apprehension the Magistrate’s 
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ARJAN DAS 9. EMPEROR; 


jurisdiction ceases and he ought tô stay all fur- 
ther proceedings under clause (5) of the section. 


. Criminal revision against an order of 
the Deputy Magistrate, Mymjensing, dated 
the 23rd. September 1022. - - | 
Babus Satindra Nath Mukherjee . and 
Kali Kinkur Chakravarty, fot the Fetitioner. 
Babu Radha Benode Pal, for the Opposite 
Party. ; l 
JUDGMENT-—This Rule is .directed 
against an order passed by the Deputy 
Magistrate of Mymensingh under section 
I45, Criminal. Procedure Code. Though 
it. appears there was no absence of 
jurisd.ction in tbe initiation of .those 
proceedings, the Magistrate, when he found 
that there was actually no apptehension 
of the breach of the peace, was bound to 
cancel the initial order and stay all 
further proceedings under clause 5 of 
Section 143, Criminal Procedure Code. The 
-apprehension of a breach of the peace is 
the first condition necessary to give the. 
Magistrate jurisdiction under this‘ section, 
and if itis found there is no longer any 
such apprehension the. Magistrate’s juris- 
diction ceases. We accordingly . make 
this Rule absolute and set. aside the 
order complained of under section 145, 


. Criminal Procedure Code. l 


Rule.made absolute. : 
Z. K. : e : 


C Co — — 


LI 


LAHORE ` IGH COURT. 
CRIMINAL PETITION NO. 1411 OF fo22. 
|... , Jameary 6, 1923. | 
. Present:—Mr. Justice Campbell. 
ARJAN DAS AND ANOTHER— 
CONVICTS—P ETITIONERS 

| - VEYSUS 

.,.  EMPERO 4—RESPONDENT. 

Penal Code ( Act XLV of 1863), s. 411— Posses- 
sion of stolen property-——Guilly knowledge. 

In order to sustain a conv ction under section 
411 of the Penal: Code ‘there must be evidence, 
direct or inuirect, of: guilty knowle: ge. Mere 
possession of ‘stolen property is uo offence. 


4 
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Petition, "undef section 439, Criminal 
Procelure Coue, fot revision of an order 
of the Se.sisus Judge, Shahpur, dated tue 
22nd Auzust 1922. 

Bakashi Tek Chand and Mr, 
Soni, tor the Petitioners. 


JUDXMENT.—This is a petition for 
Ievisiun of an order in an appeal by the 
Sessiuns Judge, Saahpur, upholding tne 
conviction of tne petitioners under section 
411, Ind an Penal Code, 

Tne find ngs of the Courts below are 
as follows: On the night of ruth July 
I9g21, the house of one Ram Mal was 
broken into and a quantity of va'uable 
jewelery was storen. The petitioners fell 
under suspicion in the investi ation and 
“criminal procced’ngs wer. taken against 
two head constables and seven con- 
stables for  maltreating them. Dur ng 
these proceedings the petitioners <ub- 
mitted, on the 15th Atgust 1921, a 

alitiun to tue Deputy Cummiss.cner 
alleging that certain Zaildars and uthurs 
were plotting again t tlem with a vew 
to securing the withdrawal of tlcir 
accusations against the Pulce Ofcers. 
On 8th September Sub.Inspector Kiuda 
Bakhsh, the officerinclarge of the in- 
 vesi;ation, was told by an unnamed in- 
former that the pet.tioners were guing to 
taxe some of the stolen property to the 
house of a bad character named Fazlu. 
The Sub-Inspector with a party com- 
prising s.veral of the pers-ns named in 
the petition to the L'eputy Commiss:oner, 
wiylaid tue pet toners ata certain canal 
rest house and searcsed their persons 
wth the reult that Arjan Das petitioner 
was found in  possess'un ot a: gold arsi 
and the other pett.oner Daya Ram df 
eight, silver ornaments.  TLese articles 
were at once identifie by Mangal Sen, 
son of Ram Mal, as hav.ng Leen stolen 
in the burglary and he was subsequently 
corrooorateo by hs father and Ly other 
witnesses, who sw Te to the ornaments 
having belonged to Ram Mal. 

Tne pet.tioners denied that the orra- 
ments had been in their possess on at all 
and asserted that the wiole bts ness 
“was Taked as an act of revenge ior the 
prosecution of the two head constables 
aud the ‘seven constables. 


R. C. 
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It appears: 


tiga 


that the trial of these officers was at the 
time in pro',ress. : . 

Tue learn.d Judge who admitted the 
revision remarked that the evidence 
about the identification of the ornaments 
required looking into and it certainly 
appears to me that there is no corrobora- 
tion of the statements of Ram Mal and 
Mangal Sen that the things alleged to 
have been recovered from the petitioners 
were stolen on the 11th Ju:y. They may 
have belonged to these two persons but 
this is not the point. ‘The ria] Magis- 
trate said that they corresponded w.tb 
descrptons in a list wh.ch is on tke 
recurd as Exhibit P. K. and tiat this 
list is that of the stolen articles. The 
list, however, hes not been proved so 
far as. I can see, It purports to be 
signed by Bahadur Khan, Sub-Inspectcr, 
wio Was not produced as a witness, 
It is undated and there is no eviccnce 
of how it was prepared ur that it was 
prepared befure the petitioners were 
arrested. 

The main defect, however, in the fro- 
ceediugs of tLeluwerAppellate Court :sihat 
it has not recorded a finding or given any 
reasons for a finding ihat the articles 
were possessed by the petitioners dis- 
honestly with the knowledge or witu reason 
to believe that they were stolen property. 
The learned Sessions Judge hasiem«rked 
“if relly t.e property was recovered 
from tem t.ey «Te guilty under section 
411." He seems to have forgotten tiat 
mere possession of stolen property is no 
offence. Tie petitioners were clerged 
under section 457, Indian Penal Code, 
but were not convicted undef tjat section 
because tne Muyistr.te found that tiere 
was no dir.ct evidence to connect tLem 
wih the Louse-breaking. 

I Lave failed to find on the record an) 
evidence, direct or indirect, of guilty know 
ledge, The District Magistrate Las no 
thought fit tu arrange for the representa 
tion of the Crown in these proceeding 
and the judgments contain no allusion ti 
any such evicence.s To -.etain. valuabl 
property which does not belong to him 
does not in itself prove (as the Magie 
trte eppears 10 have tbougli) tlat ; 
man's possession is disLonest. TLe pet: 
tioners are goldsmiths and hence presum 


* 
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ably persons wio deal in ornaments and 
not unlikely to carry such things about. 
in their’ pockets, The stolen articles, toking 
them to be such, were discovered in tj.eir 
possession neafly two months after the 
butglary. Both Covrts have found that 
there is no direct evidence connecting tLe 
petitioners with the burglary. There is 
no proof that they had any reason to 
know that the victims of the burglary 


had reported the loss of any particular 
article or description of article. Evidence 


possibly might have been available that, 
when under suspicion previously, the peti- 
tioners were ‘old that such and such 
articles had been stolen and that they were 
süspected of knowing something about 
them but no such evidence was produced, 

Hor these reasons I hold that the convic- 
tions ate not supported. by evidence on 
the record. I set tbem aside and 
acquit the petitionets who will be released 
from jail and their fines if paid will 
be tefurded. 


“WW, OG. A, & NL E. Conviction set aside. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO.297 OF 1923, 
April. 29, 1923. 

Preseni-—Mr. Justice Breckland and 
Mr, Jvstice Cuming. 
PONTHIRAM JOAB—ACCUSED— 

APPLICANT 
UeYSus 
EMPEROR— OPPOSITE PARTY. 
^ Criminal Procedure Code (Act V of, 1898) 
s, 257— Defence witnesses, summoning of—Court, 
duty of. 

In a criminal trial the Court ought to give such 
opportunities as are necessary, end isrye such 
processes as are required, fo enable the accused 
person to produce and examine his witnesses. 
The Court is not relieved of this duty by the mere 
fact that processes have once been issued and the 
witnesses have failed to: appear. 


Criminal revision against an order of 
the Sub-Divisicnal Magistrate, Burdwan, 
dated the 4th Janrary 1923. 

Babu Punchanan Chowdhary, ior the 
Petitioner. 

JUDGMENT.— It appears from tke order- 
sheet in this case Tiat on the 25th 


^ 
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go » 
Novembee 7922, ‘warrants were issted 
aztinst thaabSent witnesses for the deferce. 
The aumbef we are ue "was. 11. But 

tht is not material. On'tl 27th Nov- 
ember «1922! only oue of these appears’ to 
have been present. He w2s examined. On 
thit day the order sheet shows that the 
Mukteir refused to argue and subsequent- 
ly nothing was dotte except that the order 
complained of was made. From the order 
made on the 27th November 1922, I 
cinnot help thinking, thet the '` grounds 
upon which weate asked to interfere exist, 
It is true that in his explanation the 
District Masistrate says that the acctsed 
and his Muktear did not apply for fui ther 
processes against the witnesses, that is cem 
Sistent with the order-sheet and consistent 
with the producticn of the witnesses 
still being possible under the existing pro- 
cesses. The remainder of the explanation 
of the District Mogistrate is in such 
guarded terms that Iam not willing ‘to 
pay much attention to it. In the circum- 
stances the accused oughtto Lave a fvr- 
ther opportunity of examining b's wit- 
nesses. The judgmentand order “complained 
of will be set aside end the case sent 
beck to the "Tria: Magistrate so that he 
will resume the trial from the foint 
reached on the 27th November 1072, 
giving such opportunity as mav Le reces- 
siry end issuing whatever processes as 
may be required, to enable the .cccured 
to produce and examine his witnesses end 
the Magistrate will then  d'spo:e cf the 
case in “due course, 

The Ruje is made absolute. 

The petitioner will he rele?sed on teil 


to the satisfaction of the District : Magis- , 


trate. e 
Rule nade absolute: 


Z. K. Case remitte? 


qob, 


In re TAYRUMAL REDDY, 


La 
+ 


MADRAS HIGH COURT. 
CRIMINAL Revision Case NO, 707 - 
* "Or 1921, 
(CRIMINAL Revision Pe'rrrr6n NO. 576 
| OF Ig2I.). 
. January 27, 1922. 
Present: —Mr. Justice Kumataswami 
ET Sastriar. 
In. re THIRUMAL REDDY-—ACCUSRD— 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), 
s. 106 (3)— Absence of finding as to breach of 
peace— Appellate Court, whether may demand secur- 

i 


ity. 
in the absence of a finding that any breach 
of peace occutred, an Appellate Court has no power 
under section 106 (3) of the Code of Criminal 
Procedure to direct the accused to enter into a 
bond for keeping the peace. ' 
-Petition, under sections 435 and 439 of 
the Code .of Criminal Procedure, 1898, 
praying the High- Court to revise the 
judgment of the Court of the Sub- Divisional 
Magistrate, Koilpatti, in Criminal Appeal 
No. 47: 0f 1921, dated the 2oth July 1921, 
preferred against the judgment of the 
Court of the Sub-Magistrate, Vilattikulam, 
in Criminal Case No. 72 of 10921. 
FACTS.--The accused wereconvicted of the 
offences of causing hurtandof insult under 
sections 323 and 504, Indian Penal Code. 
The Appellate Magistrate affirmed the con- 
viction and, “‘considering the deliberate 
nature of the assault of the accused on the 
cothplainants without provocation” thought 
that “action under section ro6 (3), will 
not be out of place," and directed the ac- 
cused to execute a bond tokeep the peace, 
. Mr K. S. Ramachandra Iyer, for the 
‘Petitioner. 
^ Mr. M. H. Hakim, for the Public Pro- 
secutor, for the Crown. i 
QRDER.—There isno finding that any 
branch of peace occurred. Following 
Muthiah ‚Chet v. Emperor (1) which has 
not been overruled so far as this part of 
the case is concerned by the case of In re 
Solat Gounden (2). Iam of opinion that 
the Appellate Court was wrong in direct- 
ing the accused to enter into a bond under 
section 106 of the Code of Criminal Pro- 
cedure. 


(1) 29 M. 190; 3 Cr. L. J. 461. 

(2) 21 Ind. Cas. 174; 37 M. 153; 14 M. L. T. 235; 
(1913) M. W. N, 769; 25 M, L. J. 493; 14 Cr. L. J. 
2/4: à 
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The .order under section 106 is — 
aside. 


+ " 
V. N. V. Order set aside 


CALCUTTA HIGH COURT. 
FULL BENOH. h 
CRIMINAL REVISION, 
March 16, 1904. 

Present -—Sir Francis William Maclea 
Krt., Chief Justice, Justice Sir Henr: 
Thoby Prinsep, Kr., Mr. Justice 
Hill, Mr. Justice Harington 
and Mr. Justice Brett. 

EMPEROR--PROSECUTOR 
Ver Sus l 
CHARU €HUNDER MUKERJEE AN 
ANOTHER— ÁCCUSED. 

Letters Patent (Cal), cl. 26— Criminal j 
cedure Code (Aci V of 1898), s. 239— Joint 1 
—ÜOffences committed ` in, same — ivansac 
~—Discretion of Courl— Interference by High Cc 
-—Triai by Jury-— Defective summing up— Verd 
whether can be set aside— Fuilure of justice. 

Where offences are committed by several p 
Sons in the course of the same. transacticn, it i 
question for the Courtin the exercise of its judi 
discretion, to say whether the accused should 
tried together or separately, and where the Cc: 
in the exercise of such discretion, thinks that t! 
Should be tried jointly, and proceeds to 
them, the High Court will not interfere with 
exercise of that discretion on an applicaticn m. 
under clause 26 of the Letters Patent where th 
is nothing to show that the discretion exerci: 
wasnot a proper judicial discretion. [p. 967, col, 

A verdict of acquittal by a Jury cannot be 
versed, and ample protection is afforded to ; 
soners by allowing the High Court to reve 
a verdict of guilty for any error or defect in - 
summing up, whenever the Court is of opin 
that a failure of justice has been thereby o« 
sioned. [p. 967, col. 2.] 

In re. Elahce Buksh 5 W. R. 80 Cr; B; 
R. Sup. Vol. 1459 (F. B ), followed. 

Crimjnal revision on a certificate of 1 
Advocate General dated the ard Febru: 
I1904,.0n a trial in Criminal Sessions held 
High Court in its Original Criminal Ju: 
diction. 

Messrs. Robert Allen and R. Mehta, 
the Accused. 

Mr. S. P. Sinha, 
for the Crown. 

. ‘+, JUDGMENT. 

Maclean, C.J.—This case comes bef 
'us-upon . a- Certificate -of .the Advoc: 
General, wnder the powers entrusted © 


(Standing Couns 


* 
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him by the Letters Patent, and, he has 
certified the following points of law for 
our decision ;—'' Whether the accused 
should have been jointly tried; whether 
the direction to the Jury hereinbefore 
specified was right in law and whether 
the omissions to direct the Jury do notin 
law amount to a misdirect on.” These 

are the only points submitted to us. I 
will deal with them in the same order 
In which they have been dealt with Ly 
the certificate and by the learned Counsel 
in the case, 

. I will first deal with the question of 
whether the two accused should have 
been jointly tried. That depends upon 
section 239 of the Code of Criminal 
Procedure, which says: “When more 
persons than one are accused oi tle sime 
offence or of d. fierent offences, cen.mitted 
in the same ir5ns.ction......they mey 
bechorged and tried together or sepat: tely 
as the Court thinks fit’ I entertain 
no doubt that in this case, the offences 
committed were in the same transaction: 
end, it that be sc, it isa question for 
the Court, in tke exercise of its 
judicial discretion, to say whether 
the accused should be tried to- 
gether or separately, "ke Corrt, in 
tlis case, in tle exercise of that discre- 
tion, thouglt that they should be tried 
jojntiv, and Lavine come to tLet ccn- 
clusion, ard there benr noting io r- 
dcate thet it wes not in the exercice of 
a proper judicial d'scretion, I do . not 
see Low jt is open to us to interfere 
upon such an application as the present. 
That point therefore fails. 

"I new pass to the other points men- 
tioned in’ the Certificate, viz, wheiker 
the direction to the Jury specified 1 the 
Certficate wasright in lew, and whet) er 
the omissicns to direct the Jury do net 
in iaw amount toa misdirection. 

. Two or three matters have been dealt 
with on these joints. Before deriing 


with them, I may say tnat I entirely ` 


subscribe to. the judgment of the Full 
Bench of this Court jin the cese of 
In ve Elahee Buksh (1)? But there is one 
portion of that judgment whch I may, 
perhaps, read as  tearrg rpen the 


(3) 5 WAR, 80, Cr. B. LFR.Sup. Vol. 459 (F. B.) 
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question now befotee us,” Sir Barne- 
Peacock, C. J. said:—‘‘Although I am 
of opinion that the Legislature intended 
that the Sudder Court should have the 
power of setting aside a YeXdict of guilty 
pronounced by & Jury upon an erroneous 
or defective summing up of the evidence 
by tie Presiding Judge, yet I think that 
it was not their intention tlata verdict 
of guilty should Le set aside in every 
case in which there is a defective or 
effonecus summing up. It was their 
intention to provide protection fr the 
innocent, but not crances of escape for the 
guilty”, and, then he refers to sections 
426 and 439 of the then Code of Criminal 
Procedure, one of which is substantially 
ident cai to section 537, in the present 
Code, and then he goes on-to vay. —" If 
a verdict ard conviction cot]d rot irder 
steh circinstinces be set “side, trial by 
Jury in the Courts of Sessions in ilis 
cui n'ry world Fe fraught with the most 
dan;erous consequences, On tle other 
hand, if every cunvict against whem a 
verdict of guilty is proncurced Ly a 
Jury, hes a right to have tlat verdict 
set asiderpcn appe?l, and to obtain his 
discharge wl enever it can be shawn thst 
the Presiding Judge has not properly 
directed the Jury as to ite degree of 
weight wlich cuglt to be given to 
perticuler evidence, @ wide dcer would 
be thiown tren i01 the escape of guilty 
men, ard the due cdiministreticn of tle 
Crimit:1Ls w of this ectntry would be 
pieced in the greciest jecpéidy in.ilcre 
districts to which trial by jury has teen 
exte; ded. A verdict of acquittal Ly a 
Jury cannot be reversed, and ample prc- 
tection is afforded to friscrers by allcw- 
ing the High Corrt to reverse a verdict 
of grilty for «ny era or deflect in 
the stmming up, wienever ite Ccurt js 
of opinion thai a failre of justice Les 
been tlereLy occasiuned,”’ 

Applyfng that doctrine to tle presert 
case let us consider wlat tle charges of 
misdirection are. The point upon wrich 
Mr. Allen mainly relied was that stated 
in paragraph (bj of the Certifcate which 
runs as follows: “Whereas it has been 
represented to me that the first accused 


.. Charu Chundia Mukerjee was materially 


prejudiced by the omission of tne learned 


658. 


Jüd-e- ‘tò draw thé attention of the Jury 
tothe fict that, even ncc rd'rg to the 
account piven by the se ord cecuscd 
N fmoney Chatterjee in the atserce cf 
the first adcused Carn Chundra 
Mukerjee to some of the’ witnesses for 
the prosecution, when the first o«cused 
Ch^ru Chender Mukerjee saw Jim as 
aforesiid, he sd to the second secured 
‘Nimoney Chatterfee that ihe pavment 
of the said roo (hundred) notes of Rs. ro 
each by him to the second accused 
Nilmoney Chatterjee was purely a mis 
take.” The evidence there referred to 
will be found at pase 58 of the paper- 
book. The statements were clicted in 
cross-examination by Mr. Gregory who 
appeared for tbe first accesed, Tie 
witness said, ''I was present in Currercy 
Office. when accused No TI wis extmined, 
I meade 2 statement about it in the Palice 
Court, 

“Q. Is this coriect? accused II sid 
thet Car: etc. cane to h's bkCcse ard 
suid — By mstake I paid you a bi ndie 
of notes ” 

‘A, Yes” 

I entert^in very grave deubt whether 
that stttement w .s, in the circi mstences, 
receivab!e in evidence. It it js not 
evidence, the leirned Judce wes riglt in 
not: directing tke attention of the Jury 
‘to it. If it were, as the question of 
whether accused No, 1 m^de a misteke 
or. whether he acted intentionally wis 
undoubtedly put to the Jers, Ido net 
think the omission to direct ther etten- 
tion to this p^rtculer statement could 
properly be regarded as amounting to a 
misdirection such as to justify the Court 
in setting asde the conviction 
point tben Tails. e 

Passing frum that, the next point is 
stated in paragr? ph 7 of the Certif- 

cate :—"Wnerens +t Jas been further 
a to me th-t the learned Ji dre 
omtted to pont cut in hs. che roe to 
the Jury that elthou:h evidence ol stcte- | 
men’s &llezed to h ‘Ve been mace by 

the two «accused. iai min.ting each other 
were admissible as .:gcinst the cecvecd 
m king them, yet p st ‘ements coi Id 
not. be regarded «zs evidence cs cgi inst 
the CO-acGused, and th:.t such omission 
has materially prejudiced the frst accus- 
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This. 


gas 


ed". Upon this the Jearned. Jrdgé 
informs us thet he did in his charre to 
the Jer- pont ort thet “the statement 
as cescritcd by the wtresses of cre 
aecu^ d wes rot ev'dence rgrirst tle 


Co-«.cCrsed : end. !h^ note cf Mr. Berret- 
jee. s ppor's this, view. It is very 
dificrlt for this  Cocrt upon .stch 


sc^nty materials as we have, as to the 
retral langrese veed Ly the .Jearnéd 
Jud^e, in his cherge, to sey with fry. 
certainty, wrat wes or was not said. 
It is, h'wever,.not unimportant to not’ce 
that, before the Jury retired, Cornscl. for 
the defence d'd not ser rest thet this 
point had not been put by the le-rned 
Je dge. or invite the Jecrred Jrdre to 
pet it to the Jrry. This point then 
fails. 

The last matter is stated in paratt phs 
II and r2 of the Cert'fic.te:. “W! ds 
the Jur ford the. first ere d Cte 
Cinder Mifertee stiitv on th ‘frst 
count and the said seeond ceersed 
Ni money C atterjee g1ity on the secord 
eo nt- bv A major ty of 9x cgervst t] Tee 
bet broucht in an ureninors: ‘verdict of 
grilty against fhe .sceend ecc sed Nil- 
money Chatterjee on the thi 4 cornt, ard, 
its S, it has been reprerented fo me 
that as soon asthe verdict was delivered 
an applica jon wes mace to the learned 
Tudce try Cornsel for ecersad Nilm ney. 
Chatterjee, sr Fm'ttine to tle sd Jvcge, 
that the latter storld not ecerpt or, act. 
vpon the said verdict, jine muah, as, it 
was incons’stent, and. skewed Ahat.. tle 
Jery had utterly tailed to rrzdastend tle 
case against the accused.” This point 
nas not been certfied hy the- Aévcente- 
General and even if if fad been, there is 

nothing in it to vilicte the convict'c on. 

The convict/on. therefore, mret stand. 

Ths jrdgment will. cover both the 
C^ses. "E oo 

Prinsep,.J.—I think it is rnnecestary 
strat T skorld say anythirg furtler in 
this matter, 

Hill. J.—I spree in dle jrerment . of 
the lerner Chief ju ‘tice, and lave no- 
thire to rdd. 

Harirgion.J —I rgree "n the ir ement 
de! vercd ty the learned Chief Justice. 

Brett, J. mT also. agree, 
"og Ko 777 Conpdetton upheld. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 32 9 OF 1932. 
December 1.10?2, R. 
Pvzsent:— Mr Justice Rvves, 
. DURGA PRASAD AND OTHÉRS— 
us. od APPLICANTS 
VEYSUS 


EMPEHROR—Oprosite PARTY. . 

Public Gambling Act (ILI of 1867), ss. 3, 4— 
Common gaming house — Owner engaged in betting 
—Discount charged — Implements of gaming found 
in house. 

On a Police raid of a house under the Gambl- 
ing Act a number of persons were found in the 
‘house making wagers on saita and a number 
of books were found in which bets were 
recotded. The owner himself was engaged in 
betting and also. charged a small commission 
from the winners. He bet Rs. 9-8-0 to 1 against 
the last digit of! the price of opium at. the 
monthly sale being tightly guessed and Rs. 100 to 
2 against the last two digits. Ona seirch of the 
house cards, dice and cowries were found which, 
however, were not bring used at the time: 

-Held (1) that the commission charged by the 


owner of the house amounted | to nothing more. 


. than a discount on the odds which he laid, and. 
did not come within the meaning of “ecmmiscicn” 
so-as to make it an offence under the Gambling 
Act; 

(2) that the mere fact that ide dice and 
cowzies were found in the house, which were rct 
b. ing used, did. not constitute the house a common 
gaming: house under the Gambling Act. 

In order to constitute a house a common gamin g 
house under the Gambling Act it.must be establish- 
ed that.the owneror occupier takes a fixcd commi - 
sion, which is irrespective of the result of the ez m- 
ing, Or; at the outside, that he manipulates 
the . conditions in snch a manner that he cannot 
possibly lose. . 

Lachchi Ram v. Emperor, 65 Ind. ree 
A. L. J. 218: 2 23 €t. L. J. 196; (1922) A. I. 
6r, followed. 

Criminal revision fTom an Order of the 
Sessions Judge, Meerut, dated the 12th 
of Septem ber I922.' 

Munshi Katlas Chandra Mital, for the 
Applicants. 

‘Mt. R. Malcomson, Assistant Govern- 
mant Advocate, for the Crown, 


JUD&MENT.—Duria& Prasad, Kewel and 
Kina i -üur-Ro vhman have ben convicted, the 


852; 20 
R. (A). 
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house making warers*on satta. A nemter 
of books were found in which the tets 
were Yecotded. At that time, it Sccirs 


. thet this wes the only, form of werertrg 


that was being cart’ cd of. Or a starch 
of the house, there is eviderce thet cords, 
dice and ccwries were found somewt ere, 
But these certainly were rot beirg used. 
The Court below has distinevished this 
case ftom the case of Lachchi Ram y Em: 
parar (ry by sasing thatit was not shown 
in that case ibat the owrer was in tke 
habit of charging commiss‘on. 

The evidence in this case is thet the 
owner ‘Let Rs. 9-8-0 to rx agains: the Jast 
digit of the price of opivm at the month- 
ly sale being tirhtlv guessed and Rs. ico 
to 2 against the fast twc digits. "There 
is evidence also that he. cha Teed. hef en 
anna per rupee as commission frci the 
winners, This, it seems to me, amounts 
to nothing more than a discotrt or tke 
odds which he jaid, and-I do, rot th'rk 
it ca n come within the reerire of '"ccm- 
mission” soas to make itan ofcrce trder 


the Act.. According to the decison of 
this Court, which I.beve qroted, “it 
must be estabirs] ef that tle owner Or 


Occup' ei takesa fixed commissicn, wljich is 
mene tt ‘of the result of tle gaming 
at the cutside, that be manipulates. 
the conditions in such verret thet ke 
a possibly lose ". That is "xot tbe: 


se here. Althovgh the odds zo fo r 
ue scarcely fair, they are rot steh as 
to make the owrer's loss impossible, It. 


seems to me that the Amendirg Act has 
not gone far enoveh to prevent rambiiing 
in this. form But, however- that mey 


| be, Iam bound by the decision cf this 


former of keeping a con. m on geming kocse- 


and the twolatterof<embling. lteppcars 
that on information Deirg fiven 10 the a 
Superintendent of Police, he was satisfic d 
that gambling wes goirg on in a house 
rented by Durza Persad and issued a war- 
rant fora Search. Ona raid being made, 
a numbér of persons were found in the 


Court to which Ihave referred, ‘The Court 
below has felt this difficulty and said that 
it is possible to maintain the convictions 
for another reason and that is that cards, 
dice and cowries, which ordinarily ale 
implements of reming, were fovr d in the 
house hIthourh they werte rot beirr used, 
ond that as the Superinterdent of Police 
had issued a warrant, the prest mpt: on 
arises, frem the preserce cf these imple- 
ments of raming, althovgh they were 
not the implements of the gaming- tket 
65 Ind. Cas. 852; 20 Al. I. J. 218; L A; 


(2) (KY 61r) 23. Cr. 1e. J= 196. , 


I. R. 
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was then going’on, that the house is a 
common gaming house and that the 
people there were engaged in illegal gaming, 


Unless they could prove the contrary. 


I think this would be stretching the point 
unduly against the acetsed. Jn My opinion 
I have no altetnative but to hold that 
the conviction is bad, The result is that 
Tallow these applications and direct that 
the accused be released. 

Z. K. Abplisaiion allowed. : 


mH EE ee 


LAHORE HIGH COURT. 

CRIMINAL APPEAL NO 4 OF 1923, 

February 7, 1923.  — 
Present :—SirShadi Lal, Kr , Chief Justice, 
and Mr, Justice Zefar Ali. 
PARTAPA—CONVICT—APPELLANT 
l UcrSUs 
EMPEROR-— RESPONDENT, 

Penal Code ( Act XL V of 1860), £. 300-—M urder 
—Gravs provocation — Abuse. 

Mere abuse ca mot be viewed as grave provoca- 
tion in order to reduce the offence of murder to 
one of culpable homicide. (p. 971, col. 1.] 

Criminai appeal from an order of the 
Sessions Judse, Ly?llpur, dated the 3uth 
November 1922. 

Mr. Sagar Chand, forthe Appellant. 


JUDGMENT.—Ihe appellant, Pattapa 
of Chak No. 471 G. B. in the Lyalipur 
District has been conv:cted of the murder 
of one Natha Singh, and has been sentei.ced 
under sectiOn 302, Indian Penal Code, 
to st fferthe penalty of death. It is beyond 
dispute that the prisOner Pa tapa used to 
cultivate the land of the deceased Natha 
Singh in lieu of a shere of the produce 
and thateon 31st May 1922, he was at the 
threshing floo separating grain {fom ihe 
chaff. The story for the prosecution as 
deposed to by Nahar Singh, who was also 
a sanjht with Natha Singh, is to the effect 
that at about noon the deceased came 
to his field from his house and findirg 
that a strong wind was blowing asked Par- 
tapa to stop winnowing. Partapa, however, 
did not desist, with the esult that Netha 
Singh uttered some aDsu sive Janpuare which 
entaged Partapa,. The latter. thereupon 


INDIAN CASES. 


[3925 
struck Natha Singh with the winnowing 
fofkandthen walked overtoanotherwheat 
stack lying at a short distance and: pul[ing 
outa chhaviftom the stack attacked the 
deceased and inflicted twe blows with the 
weapon which resulted in the victim's 
E The offender then took to his 
eels. 


The witness Nohar Singh raised an out- 
cry which attracted to the spot two other 
persons Aw: dan and Tara Singh, and all 
these three persons pursued the culprit 
up to the canal bungalow at Munianwala. 
In the.compound of this building there isa 
well into which the culprit jumped after 
throwing his wea pon on the oad ata short 
distance from the well. Shortly afterwards 
he was pulled out of the well and arrested 
Sundar Singh a nephew of the victim. 
accompanied by the Lambardar and Chauri- 
dar then repaired to the Police station at 
Samundriand recorded the first information 
Tep tt atabout o P.M. Thisreport mentions 
inter alia, the names of the offender and 
the eye-witnesses and also describes the 
motive for the crime, ; 

As to the assault committed by the 
prsOnet On Natha Singh we have not only 
the evidence cf Nahar Sngh but also tbe 
testimony of Awadan and Tata Singh 
botho whom saw the prisoner strik'rg the 
deceased with a chhaw. Natha Singh's 
grandson AutarS nih a l0» aged 11 years, 
was as. jn the field atihatiine exc heico 
testified tu the assarlt conn ficc ryen. 
his grandfather by the prisorer. The dixct 
eViderceis cleat and Cor vircrf and there ` 
is absolutely ro reeser Jor ingeaciny tke 
veracity or impartiality of the witnesses. 
The assessors  uranimcvily gave their 
Verdict that the fatalassault was con miticd 
‘by the convict, and this verdict has teen 
endcrsed by the leamed Ses8 (rg: Judse. 
The prisoner. suggests ikai the ceceased. 
was killed by his own nephew Nika S; gh, 
but there js notatitie of evicerce to correct 
him with the cutrmissior Of ithe crire. 

It appears from the evidence of some of 
the witnesses for the prosecution that ite 
accused got enraged, when Natka Sirgh 
abused him, but considerizg that alter 
attacking the victin witt jork tke cffer cer 
went to the other wheat stack ard feicked 
a chhavi in ordet to strike the decased again , | 
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we arenot prepared to hold that the provo- 
cation that he received can Fe refeicca as 
sudden within the meaning of the first 
exception to section 300, Indien Penal 
Code);nor do we think that the abuse 
uttere by the deceased can be viewed as 
a grave provocation in order to reduce 
the offence to one of culpable homicide 
. While we ate unable to hold that the re- 
quirements of the exception have been 
fulfilled, we consider that the offender 
undoubtedly lost his temper and in view 
of this circumstance and having regard 
to his youth, we accept the appeal. so far 
as to commute the sentence of death to one 
of transportation ' or life. 

W. C. A. . Appeal accepted. 


ALLAHABAD HIGH. COUET. 
CRIMINAL REVISION NO. 587 OF 1922. 
December 20, 1922. 
Present .—Mr. Justice Walsh. 
HORI LAI,—ACCUSED—APPLICANT 
versus 


EMPEROR— OPPOSITE PARTY. 

Penal Code ( dct. X L V of 1860), s. 409—U. P. 
Municipalities Act (II of 1916), ss. 116, 200, 273 
-— Removal and deposit of might-soil— Deposit in 
authorised place—Sale by Sanitary Ins pector— 
Breach of trust. 

When an atrangement is once made by a Muni- 
cipality with the customary sweepeis for the re- 
moval and deposit of night-soil, and the sweepers 
undertake to trausport and deposit the night- 
soil at a given place in return for a remuneration 
at a given rate, the Municipality must be deemed 
to have undertaken  house-scavenging ‘with he 
consent of the customary sweepers, within the 
meaning of section 200 of the U. P. Municipalitics 
Act, and the rubbish and soil collected under 
the arrangement from houses is collected by the 
Municipality from that moment within the mean- 
ing of section 116 of the Act. A sale of such 
night-soil by a Municipal employee amounts to 
a breach of trust within the meaning of section 
409 of the Penal Code. [p 973, col r.] 

A servant acting within the scope of his em- 
ployment cannot, in'order to defraud his master, 
Set up a breach of his master's regulations in his 
own favour. Where. a , Municipal Sanitary 
Inspector taking advantage of his influence 
with the sweepers induces them to deposit night- 
poil at an -unauthorised place, it must be held 
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that the night-soilstill bêlongs to the Municipality, 
and if the Inspector proceeds to sellit, the money 
belongs to the Municipality, and if the Inspector 
appropriates it to his own use, he is guilty of a 
criminal breach of trust. [p 973, col. 2.] 

Criminal Jevison from an order of 
the Sess ons Judge, Bare:lly, dated the 
16th November 1922. 

Mr. Nehal Chand, for the Appl cant. 

Mr. R. Malco mson, Assistant Government 
-Advocate, for the Crown, 

JUDGMENT .—’] he history of this matter 
has been very ably set out in the admirable 
and thotouch judgment of Mr. Mushtag 
Ali Khan, Meg strate First Cless of Bereilly 
who tried the orignal case. ‘he appl- 
cant before me has been convicted of 
seling night soil as Sanitery Inspector 
of the Pilibhit Municpalty, and whle 
it was his duty, as such San tary Inspector, 
to see that the work of transport and de- 
positon of the  mightsol wes properly 
done, he s alleged to have sold three catt- 
loads for about for Rs. 200 in all, and the 
mere st: tement that a San'fary Inspector 
of a Municipal Board could do thet, beh nd 
the back of hs employers, and pocket 
the money, w:thout committing a cri- 
minal o;lence is calculated, at first s ght, 
to cause surprse. One sulstantial point, 
however, his been ably argued on hs 
behalf in tevs on, as to whether the nght- 
soil which this m .n sold could be descr bed, 
in any way, as the property oi the Muni- 
cipal Board, who are the comjla' n.nts, 
so as to const tute an Offence under sec- 
tion 409 of the Indan Penzl Code. At 
the tme in quest on the P1bht Munci- 
pality had been gong through a crisis 
with ther sweepers, though according to 
the Mag strate the prosecuton of the 
Sanitary Inspector seems to have put 
an end to the trouble. The sweepers 
inths Muncipelty are a ckss ef persons 
recognised by the Municipal ties Act 
as house scavengers or customary sweejers 
with a customary right to do house sweep- 
ing. It appears further that they hed 
entered into an arrangement wth the 
Municipalty for d'spos ng of the mght- 
soil whch they had the right to collect, 
in accordance with the Mun‘cipalty’s 
drectons, at a prce which ult mately 
reached someth ng like Rs. 2-8 per rco 
donkey loads. I have been referred to 
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two annual reports Of the Municpelity 
signed by their Secretary end Che rmen 
fot 1919 and 1922 respectively, ‘n whch 
ths ertengement ‘s get out/na summery 
form ^n a schedulé to be submitted {othe 
Santary Commm' ssoners end is therein 
described as a sale by these sweepers, : nd 
a purchase by the Municipelity, and it 
must be conceded to Mr, Nehcl Chand, 
who argued on behalf of the applicant, 
thet if this js the correct description, the 
point on wh ch he argued this Court to 
interfere would be a good one. Whether 
it would be a complete answer to the 
case isa matter to which I will refer here- 
after, but my view ‘s that it is a fell.cy 
to descr be :t as a mere sele, In my o; inion 
it is more properly descritcd es an 
arrangement by which the Municir<lily 
undertakes to collect all n'ght-scil «nd 
refuse from pr vate houses, through the 
instrumentality of the customary sweepers, 
for a reward arranged by contract between 
them from time to tme. It is zn ex- 
tremely narrow view to take, 10 cut up, 
so tos veck,> each dcy's work o° the rerrove! 
o^ night siol ‘nto a series of independent 
trensect ons o* mere stle, end the oj inion 
which I have formed that this leg: 1 defni- 
ton does not reelly answer the test, be- 
comes much stronger when the provisions 
of the Act are carefully exz.mined, 


Secton i16 of the Act, pert culerly 
sub-sect’ons (a) end (d), vest ‘nthe Mun - 
cipality the cere of night-scil de; osis, 
and e1so of rubb'sh end n ght scil collccicd 
by the Bozrd from houses. Mr. Nehel 
Cha nd's argument is thet :t ’s not collected 
by the Board, but is collected by the cus- 
tomary sweepers who cen do whet they 
Fke wth it, unti they actually trensfer 
it to the Mun'epal rubb/sh heap by an 
act of bargain end sale, wh'ch presumably 
takes place by nght in a ser/'es of some- 
what unsavoury transect ons. Up to & po at 
this view is of course correct, If there 
were noth ng to the contrary, end the 
Act protected the sweeper, es it undoubted- 
ly does in the exercise o^ his cust omgery 
richt to collect this stuf, he would be, 
when he lef the owner's jremse from 
whch he took it, presumelly the cole 
owner end free to do with it as he I ked. 
His: rights in ths regard are protected 
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by sect’on 2ro wh'ch proh'b/ts the Muni 
cpeity, whch may otherw,e under- 
take house scaveng ng, from undert: k ng 
it without the consent of the sweerer 
in eny partcular house over whch that 
sweeper en'oys the custotmery v'ght. But 
thisr ght hasits correlative duly netural- 
ly enough in a matter so importent to 
public health, end a customery sweeper 
who does not collect, or fails to perform 
the house scaveng ng in a proper way, 
ig not only liable to fine, but mey heve 
his customary r ght forfeited by the Meg's- 
trate, The question therefore arises; what 
is he to do wth it? He ‘s interested in 
collecting it if he can get rd of it, but 
he cannot lawfrlly refuse to collect. He 
may no doubt sella portion of it, if he can 
get a purchaser, or deposit itina legiti- 
mate place, because his arrange™Ment wth 
the Mun cipalty does not tie him down 
to a defn'te quantity in the supply which 
he is to bring to the deposit each night. 
But «t this stage two important sections 
of the Act come into operetion. By sec- 
tion 273 the Boerd may, amongst other 
things, appoint a place for the disposal 
of the nght-soil (and in this perticuler 
ecse they hed done so) and they mey give 
direct ons as to the tme, manner end 
condit on subject to which eny oZensve ` 
matter mey be deposited, end they must 
appoint a place inside Mun'cipel Tiits, 
unless they get the previous senction of 
the Dstrct Magstrate. Any occupier of 
land whose night-soil is depos’ted oiher- 
wsethanina piece appo nted under sec- 
der 273, or any person whch of 
course includes a customary sweeper, 
conftaven ng any drect‘on of the Board 
under clause (c) of sect on 273, ’s mede 
liable to a fine by section-274. So that 
if the sweepers in pursuance of a strike, 
or as suggested by Mr. Nehal Chand, at- 
tempted to make arrangements with a 
privete person to deposit night soif out- 
side Mun cipal limits, which involves ob- 
t: ining the consent of the Municipality, 
they would exper ence very, cons derable 


df&culy ^n mekng ^ cny  subsien''al 
or satstectory erre ngement, No Muni- 


cpality I suppose would ser ously attempt 
to prevent a small sale to some person 
who for his own convenience wanted a 
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teady transacton wth a sweeper in ths 
sort. of stu’. But subject to that, it the 
Munici ality does its duty, the sweepers, 
if they decl ne to enter .nto «n arra ngement 
with the Municipality, or having entered 
into it, proceed to break it, or in other 
words to strike, would soon find them- 
selves in a great difficulty because they 
must deposit the stu: somewhere. They 
cannot deposit it under any perManent 
arrangement in a place not sanctioned 
by the Municipality without committing 
an oXence, and 1! they deposited it at casual 
places, they would be commiting a ser es 
of o: fences against other sanitary provis ons 
of the Act for comm tting nuisances, besides 
risking the loss of ther livel:hood. So 
that it seems to me thit if a strike took 
the very worst form of refusal altogether 
by ‘the sweepers to have anything to do 
with the Municipalty, it would, if the 
Municipality dd their duty, end in al 
the sweepers find ng them.elves in jail 
before the district was viuled by a serious 
ep de.n c, and I hive no doubt th.t that 
was the scheme .ntended by the Leg s- 
lature. That .s to say the sweepers are 
in pract.ce forced into the h.nds of the 
Muncipalty. The Board may only under- 
take the house scaveng.ng stibject to the 
rights of the customary  sweepers, and 
ths Board has undoubtedly done so. 
But the prev;s.ons as regards breaches 
oi the directions ot the Board tor despos.ting 
contam no  except.on in [favour of 
the customary sweepers. 


The sweepers, being forced, as I have 
said, :nto the hands of the Municipalty, 
and of course .n nine cases out oi ten ths 
is the natural body wth whom the cur- 
tomary sweepers would seek to make an 
atrangement, when en arrangement is 
once Made and the sweepers undertake 
to transport and deposit at the gven 
place, this nght-solat a given rate, the 
Municipalty has in my o»non under- 
taken house scaveng.ng w.th the consent 
of the customary sweepers, and.there.ore 
the rusb sh and sol collected from houses 
is collected by the Board from that mo- 
ment w.th.n the meaning of'sect:on 116, 
I th nk ths view is borne out by the use 
of the language to whch I have referred 
in section zoo. The consent of the sweepet 
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is given when he enters into an arrangement 
wih the Mun c pel Boerd. 

To my m nd th's sit answer to the 
raiher iorm deble pont wh ch wes ra sed 
inergument, Exen i$ I had been com- 
pelled to hold that the po nt was a sound 
one, I am not sure thatit would have been 
an answer to this case. The find ng is 
that the Sanitary Inspector, well knowing 
the proper place for deposit, and tak ng 
advantage of the fact commonly known 
that there was e war between the sweepers 
and the Municipalityand that the sweepers 
were taking their stt elsewhere, used 
hs author ty w th ihe sweepers to depos t 
the stu:f at an unauthorsed place end 
proceeded to sell st. A servent act ng 
wi.hin the scope of his employment cannot 
in order to defraud hs master set up a 
breach of his master’s regulat ons in his 
own favour, end it must be taken I th nk, 
th..t in any case when this n ght-soil wes 
devovi:ed at an un.u'horised place, the 
S .nitary Inspector still held .t there at the 
dispouition of hs employers and that 
if he chose to sell it the money would be- 
long to hs employers, «nd to approvpr cte 
it to hs own use would be a bre.ch of 
trust. However, I propose to dec de 
it on the first pont. The question of 
sentence was taken into eccount in the 
very eble judgment of the Migistr:.te 
who tred the cese. I agree wih whit 
he says, It is an abuse ot a posit on of 
trust by an educated m.n who ought to 
set en example to those under hm, I 
assume thet it is his first ovlence though 
I have always a suspicon when a pulle 
servant is caughtin ths sort of th ng, 
that it is not the first t:me and that he 
reputat on wh ch 
hs postion gives hm. Ot course 2 man 
could not get such a postion and would 
not be able to comm t this class of ir.ud 
if he h*d not org nelly a good character. 
There is reason to feat that the puble 
at any rate are far from be ng ed.fied by 


-exihib tions of breach of trust by persons 


in favoured positions who afterwards seek 
to escape the well-mer:ted punishment 
which an orduary thef receives. On 
the other hand as the Megistrate has said 
‘wh le the otfence is a serious one and 
demands a severe sentence, having regard 
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to Hori Ials antecedents I content niyself 
wth passing a farly ight sentence on 
hm," I see nog reason to interfere. The 
applcat.on is rejected) The applicant 
must surrender to hs bail and serve the 
test o! hs sentence. 

Z.K, A pplication rejected. 





OUDHA JUDICIAL COMMISSIONER'S ` 
COURT. 


GarurNALRZTZR2NCOZ NO.I3 OrIO20. 
Mirch 25, r920. 
Present:—Mr. Indsay, J. C. 
KAMTA— APPLICANT 
i VErSUS 
MANGAL, DEI— OPPOSITE PARTY. 

Crimini Procedure Code (Act V of 1898), 
SS. 355, 488— Application for maintenance—Sworn 
testimony of applicant, necessity of. 

An order for maintenance passed under section 
438 of the Criminal Procedure Codesimply on the 
applicant's verification on oath of the iru.h and 
correctness of her application, without examining 
the applicant or her witnesses (if any) on oath, 
is bad, as the application cannot be used to supple- 
ment, much less to take the place of, the applicant's 
examination on oath in the presence of her husband 
and is consequently no legal evidence ‘as against 
him. "e 

R ference by the Sessions Judze, Fyzabad, 
dated the 17th March 1920. 

REFERRING ORDER.—THhs is an ap- 
plcat on for revis on of an order made 
by Mr. Mehta, purporting to have been 
made under the provis ons of section 488 
of the Code of Crim nil Procedure, 

The first ground taken 's that Mr, Meht& 
had ño jur.sdict:on to entertain the appl- 
cation of the opposite party and that, 
therefore, hs order was made without 
jurisd ction. So far as it is*possible 
to judge from the very scanty materials 
onthe record, this object on:s well founded. 

Por the applcant does notresde wthn 
the jurisdiction of the Fyzabad Courts, 
but in the dstrict of Basti, and it was 
“mot even alleged by the oppos:te party 
in her appl'cation that at the t me of the 
appl cation he was withn Mr. Mehta‘s 
jutisd.ction or that he and the opposite 
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party (his wife) last resided together within 


Mr. Mehta's jur sdiction, Ifth’s, however, 
were the only ground upon whch Mr. 
Mehta's order could be assa:led, I should 
not in view of the clearand express pro- 
visions of section 531, th nk of interfering. 
But there is another ground upon whch 
Mr. Mehta's proceedings and order must 
in my opinion be set aside. It is that 
the procedure adopted by hm was in 
contravention of the law and Ilegal. In- 
asmüch as the applicant did not admit 
that the opposite party was entitled to 
an order against him, it was Mr, Mehta's 
duty to take evidence in his presence 
and to record such evidence in the manner 
prescribed by sect.on 355 of the Code of 
Cr.m;nal Procedure. What he dd was, 
instead of examining the opposite party 


. (the applicant in his Court) at length and 


record.ng the evidence of such wtnesses 
as she wished to have exam: ned in support 
of the allegations made by her in her appli- 
cation, to get her to ver.fy on oath the 
truth and correctness. of her application 
and then to examine the present applicant, 
who tendered himself as a witness, on 
oath. He then proceeded to make use 
of the opposite party’s application as 
though it were evidence against the hus- 
band and, upon it and the evidence given 
by the husband, to dispose of the case. 
He did not [as he should have done, in 
view of Clause (6) of section 488 and sec- 
tion 355] even make a Memorandum in 
h.s own hand of the very scanty statement 
made by the wife. In using her appli- 
cation as evidence against the husbend 
he was, in my op.n on, absolutely unjusti- 
fied. It was bs duty to examine her, 
or to have her examined, at length n pre- 
sence of the husband, who should then 
have been g.ven the opportun ty to cross- 
examine her, The only purpose for wh ch 
her application could be used was to either 
corroborate or contradict her, had she 
been examined at length (whch she was 
not) in her husband's presence. It could 
not be tised to supplement, much less ‘take 
the place of, her examinationih the pre- 
sence of the husband. There is no legal 


‘ev dence to support the order made against 


the husband. I submit the record to the 
learned Judicial Commissioner with the 
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recommendation that Mr. Mehta's proceed- 
ings.and order be set aside and the oppo- 
site party left to file a fresh applcat.on 
(if she be so advised) in the Court compe- 
tent to entertain it. Mr. Mehta has 
left the Provinces, his explanition cannot 
well be obta ned, 

JUDGMENT.—For the reascns given in 
the referring order of the Sessions Judge, 
the order of the Magistrate is set aside. 

N.H. Order set aside 


CALSUITA HIGH COURT. 

CRIMINAL REVISION No. 308 oF 1923. 

May 29, 1923. 
Present: —Mt.. Justice C. C. Ghose and 
Mr. Justice Cuming. 
BANDE ALI—PETITIONER 
UVEF SUVS 
REJAULLAH AND OTHERS-—OPPOSITE 
PARTY. 

Criminal Procedure Code (Act V of 1898), s: 
145— Nature of proceeding—Quasi civil proceeding 
—Ex parte proceeding— Revision. i 

The proceeding under section 145, Criminal 
Procedure Code, being a guasi civil procec ding, 

‘if it is held ex parte, the High Court may set it 


aside and allow both the parties an opportunity 
to adduce theirevidence. 


Babu Hemendra. Chandra Sen, for tke 
Petitioner. NU 

JUDAXXENT.—This Rule was issued in 
a mitter of 145 pruceedings waich had 
been decided ex parte in the absence of. 
the first party. lt eppears that on tie 
date tue case was fixed for hearing, a 
hazira or a list of attendance of witnesses 
was filed by the first party. At the 
Moment the. case wus called on, the 
Muktear who was engaged by the first 
party was absent and..was arguing a 
case in an,.ther Cort. The pet toner 
went to.fetch his Muktear The Muktear 
‘coud not cóme.and it appears ,that on 
the Second. occasion. when ‘tue petitioner 
"went to fetch’ the Mukhtear, he was nut 
available, [he petitioner did neither 
examine himkelí nor did he examine the 
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itnesses whose names were mentioned 
in the hkazirı. Tne learned Hunurary 
Magistrate in his explagation states that 
he waited for full 20 minutes and that 
then proceeded to take evidence of tne 
witnesses on behaif of the second party. 
Taking all the cicumstances into con- 
sideration, we think that the petitioner 
snould be given an opportunity of adduc- 
ing evidence in suppert of his claim. 
No doubt, the petitioner was to blame 
in a certain measure. But the proceeding 
under section 145, Criminal Procedure Code 
be:nj a quasi civil pruceed.ng, the circum- 
stancesof this case, in our opinion, justify 
us in exercising our discret on in favour of 
the pet.tioner in making tLe Rue absolute. 
We set aside the proceedings and drect 
that the proceed ngs do continte alter 
giving tle petitioner as well as tLe second 
party suitable oppurtunites of adduc ng 
evidence in support of treir  fespective 
claims, 

The Rule js mede absolute on 
terms. 

S. D. 


those 


Rule made absoluie. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REFERENCE No, 23 OF 1920. 
June 22, 1920. 
Present — Mt. Lndsay, J. C. 
LALTA PRASAD-—APPLICANT 
YEN SUS 
EMPEROR— UPPO:ITE Party, 

Criminal Procedure Code (Act V of 1898), is. 
195, 476—Penal Code (Act XL V of 1860), s. 182 
—-False complaint against Police Officer before 
Deputy Commissioner—Inguiry by Superintend- 
ent of Police—Prosecution order by Deputy Commis- 
stoner, legality of. 

The applicant gave a petition to th® Deputy 
Commissioner alleging that a certain Sub-Inspec- 
tor of Police had borrowed a certain amount of 
money from him, which he refused to pay, and 
when asked to pay it, threatened to kill him, etc. 
The Deputy Commissioner ordered the Superintend- 
ent of Police toinquire into the complaint. The 
latter reported that the case was false and had 
been put in as a bit of feshbandi. Upon this the 
Deputy Commissioner ordered prosecution of the 
applicant under section 182, Penal Code: 

Held, that the proceedings in the Court of the 
Deputy Commissioner had been altogether irre py- 


lar and unwarranted by the provisions of the Cri. 


minal Procedure Code aud that the order for 
prosecution of the applicant must be set aside, 
ip. 976, col, z.] l 


cw - w m tor 
r 
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LALTÀ PRASAD VI EMPEROR, ` 

SPORRINSA ORDER.—This is en 
appl.caton for tke setting ase of an 
order passed by the D puty Comm ss oner 
of Uaso ordering t.e proseeution ol the 
appl.cant under section 182, Indan Pinal 
Codes. “On Ist November 1919 tze appli- 
cant gavea petiton to the Deputy Com- 
missioner alleging: that a certain Sub- 
Inspector of Police kad borrowcd Rs. 150 
' from him, and refused to pay it back, and 
when asked for the money threatened to 
kill him, etc. The Deputy Cummnussioner 
on the same diy ordered the Supcrn- 
tendent of Police to inyute’ into the 
complaint. On 6th February 192%, the 
Super-ntendent of Pol.ce report d tiat the 
‘complaint wes a false one and hed been 
putin by Lala Prasad asa bit of 
^" beshbandi". On 8th’ February 1920 tle 
Deputy Cummtss:unet passed tLe fullowirg 
order on the. Super:ntendent of Pulice’s re 
port ^S. P. A case under section 182 must 
.be instituted and .put up betere Sub- 
Div sional Oficer, Purwa-—Lelta Prash: d 
Banas case se.ms Cleerly a ccncoctid 
peshbandi.” In accordance  w.th tLis 
order, a case nes been broug.t aga'nst 
Laita Prasad under section 182, Indien 
Penil.Cude. It is ths order whch the 
appl.cant seeks tu have set as de. 

Tor the appl cant it is.urged tLat there 
was no Judic al proceeding in the course of 
wh.ca h.s alleged offence was committed, 
that the Deputy Comm.ssioner sbovld nut 
hive ordered an enquiry by tre Superin- 
tendent Pulce, but saould h' mseli have 
held the enqu ry, tsat the Deputy Com- 
an ssioner himself took no ev:derce, and 
dd not d'spuse of the appl cation bcíore 

ordering the prusecution under secton 18, 
“Indian Penal Code, and tuat before pass? 
. ing the order fur prosecution the Deputy 
Conmissiuner should have given not.ce to 
the acctis.d. ; 

. "Tyne Government Pleader argucs thot 
. there was a judcial proceed ng, as the 
application of Lelta Prasad was tle 
“beg nning of a prucecd.ng in the course 
. of which evidence could lega 1y be taken 
on oath. 'Tnis argument wuuld apply if 
th: Deputy Comm ss'oner had treated tie 
appl.cation asa compla:nt undef sect.on2co, 
‘Criminal Procedure Code, at  cnce 
. examined the complainant on cath and 
then sent the case to the:Supetintendent 
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Poltce for investgofion. But he-d'd nof 
du so. It, th refurce, appcers*ta me <het 
tieorder for prosecut.cn cannot Le sa d 
to lave ben mad under sect:cn 476, 
Crim nal Procedure Code. It must, there- 
fure, be taken to have been mde ut.der 
section 195, Crimnal Procidure Cede. 
But we are tnen confronted wth the 
question whether the Deputy Commis- 
sionet’s order shculd be regarded as à 
complaint or as sanctionng a complent 
made by the Superintendent Police end :t 
really does not appear to me uncer ether 
of these h ads, unless the interpretzticn 
of section 195, Ciim ral Procedure Cude, is 
somew.at strained. But even if it were 
teld that the order was passed under 
sect on 195, Crim nal Procedure Ccde 
there would be furtLer objections that 
t.e order docs not care'ully specify, «s it 
shculd, tlie wurds or acts of tj e accused 
waich constituted an offence under section | 
I8; Ind.en Penal Code and that nu notice 
wr s issued tu tie cccus.d to slew catse 
why he should not be prosecuted, as it 
Les frequently been ruled shiuld be cone 
wren complaints are mide cr sanct ors 
given under section 195, Crimin«l Pro- 


It app:ars to me, therefore, that tke 
ofder of the Dspity Comm ssioner connot 
strctly be held to come under ether 
scct.on 476 tr section 195, Criminel Pru- 
c.dure Code, and siculd, therefore, be tet 
asd’. I accurd ntly reer tie case to tle 
Hon'ble Court of the Judcal Commis- 
sorer und.1 sect.on 438, Criminal Pro- 
cedure Code, with a tecommend:tion thit 
tie order of the Deputy Cummiss oner 
compla’net of shouid be cet aside, © | 

Tie Government Placer, for the 
Crown. x 5 

Mr, J. K. Banerji, for the Appi cant.” 

JUDGMENT.—1 lave read the telerr rg 
ord.r of the l:a™ned Sessons Judge end 
agree with him tiat the prceed ngs in 
tie Court of tue Dstrict Meg strate of 


Unao have ben elto;etber nreguler and 


unwarranted by fhe provisons of tle 
Cod: of Criminal Procedure. The ofcer 
for tke prosecuton of Lelta under sec 


tion z32, Indan Pinal Code, is set 
aside. l | 
N.H. Order set aside, 


| 
e 
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MADRAS HIGH COURT. 
APPEALS AGAINST ORDERS Nos. 28 AND 29 
' OF 1922, 

January 4, 1923. 
Preseni:—Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. 
PANJA RAMACHANDRA RAO 
AND ANOTHER—APPELLANTS 
Yersus 
GURRAJU AND OTHERS—RESPONDENTS. 


Provincial Insolvency Act (V of 1920), s. 08— 
Order of Receivey— Failure to appeal, effect of— 
Sale—Objections—Procedure—Cancellation of sale 
— Notice to persons affected. 


Where a person fails to appeal to the Court 
against an order of the Receiver under section 
68 of the Provincial Insolvency Act, itis not open 
to hm afterwards to raise the question ata 
Subsequent stage of the insolvency proceedings, 
whatever may be his rights in a separate regular 
proceeding. [p. 979, col. 2.] à 

‘Ia a sale held by an Official Receiver the 
auction purchaser failed to deposit one quart- 
er of the purfchase-money on the date of sale, 
of within the extension ot time granted for the pur- 

ose. The Official Receiver therenpon rescinded 
the sale without notice to the creditors of the in- 
Solvent and the purchaser appealed to the District 
Court against ,the order. Pending the appeal, 
the Official Receiver sold the properties a second 
time to a third person. The District Judge on 
appeal without assigning any reasons cancelled 
the order of the Official Receiver without notice 
to the second purchaser whom his order affected: 
In an appeal against the order of the District Judge: 

Held, (x) that the order of the District Judge 
passed without assigning reasons and without 
notice. to or heating persons concerned in oppos- 
ing the confirmation was erroneous and must be 
set aside: ip. 979, col. 2.) 


(2).that the question .of fact whether the first 
rise e had made default in paying the initial 
eposit and the rest of the purchase-money with- 


im the stipulated time must be decided after 


heating -the Official Receiver, the creditors and ` 


the purchasers. [p.979, col; a] 
62 ; 
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Appeals against an order of the Dis- 
trict Court, Kistna at Masulipatam, 
dated the rst December 1921. 


e 
Mr. P. Sonmsundaram, for the Appel- 
lants. 
Messrs. G. Lakshmanna, P. Ven kairamana 
Raoand A. V. Krishna Rao, for the 


Respondents. 
JUDGMENT. 

Spencer, J.—One Panjah Venkataratnam 
wasadjudicated insolvent on the 8th Sep- 
tember r9r9, upon his own application 
as a debtor presented on the rsth April 
1919. The properties of the insolvent were 
vested inthe Official Receiver by an order 
of 19th April 19:1. The Official Receiver 
sold on 19th August 1921, the entire family 
property of which the insolvent was the 

. Manager, and thepropetties were puichas- 
ed by the first respondent, P. Gurraju. 

. There wasa second sale of the insolvent’s 
share only on the 26th of November 1921. 
The order of the District Judge, now 2ppeal- 
ed against, has the effect of rescinding the 
Official Receiver'sorder refusing to corfirm 
the first. sale, and it follows, therefore, 
that if the District Judg e'sorder is upheld 
the second sale is no longer a valid and 
good sale. For,if thefirst sale was a good 
one, there was nothing to sell at the second 
sale, the whole family property having 
been sold at the first sale. 


The appellant in C. M. A. No. 28 ol 
1922 isthe son of the insolvent, The 
appellant in C. M, A, No. 29 of 1922 is 
the purchaser at the second sale. 


Three main objections have been taken 
to the District Judge’s order. First, it is 
tontended that the sale of roth August 
10921 wasbad,as the purchase-money was 
not paid within the time given in the 
proclamation of sale, nor even within the 
time for, which an extension was given. 

Secondly, no notice of the application 
by the purchaser at the first sale to set 
aside the Official  Receiver's order was 
given either to. the insolvent's son, or to the 
Official Receiver, or to the purchaser at the 
second sale. In the absence of such 
notice, it is contended that the District 
Judge’s order confirming the first sale 
. should: not be allowed to stand. 
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Thirdly, it is argued that the order to 
sell was initially wrong, as the Official 
Receiver refused to adjudicate on the ob- 
jection of the insolvent’s son that only 
the insolvent’s share ot the property was 
liable tobe sold. 


Oa this last point, what happened was 


that the Official Receiver, without decid- - 


ing anything as to the son’s liability to 
pay their father’s debts, simply ordered 
that the ob ection should be notified to 
the bidders at the time of sale. This 
procedure wasan objectionable one, ashas 
been pointed out in Ven hataratnam v. Ranga- 
na akamma (1), But the petitioner, how- 
evermuch azgrieved he may have been by 
the Udizial Receiver's order, took no steps 
under section 68 of Act V of 1920to 
appeal to the District Cowit against it. 
Wecannot go into this objection in the 
-preseatappeal,(C. M, A, No. 28 of 1922), 
and thisappeal, therefore, must be dis- 
missed. 

I now proceed to C. M. A. No. 29 
of 1922. The District Judge's 
order cancelling the Official Receiver's 
order, wnich set aside the first sale isa 
very short oue and contains no reasons 
for so deciding. It is obvious that the 
persons who were concerned in opposing 
the con&rmation of the first sale should 
have been beaid before any order was 
passed. There is simply a note that the 


respondents Nos. r, 2 and 5 were 
represented and that the fifth res- 
poadent did not oppose. These res 


pondents are creditors. The question 
of fact whether the purchaser made 
default in paying the initial deposit 
. and the rest of the purchase-money, 
within the time stipulated has not 
been ediscussed and we are thus unable 
toform an opinion whether the District 
Judse’s order was based on sound reason- 
ing. This case must, therefore “go back 
for deciding the objections to the con 
firmatioa ot thefirst saleupon such mate. 
rialsas the purchasers at the first and 
Secoad sales, the Official Receiver and the 
creditors, may place before the Court. 


(1) 48 Ind. Cas. 270; 41 M. 985 at p. 992; 
I. J. 335; 24 M. L. T. 197; (1918) M. W. N 
6 IL; W; 292. i 


35 M. 
: 599; 
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In 1020; there wasa suit brought by the 
appellant in C. M, A No.28 against his 
father and his five brothers for partition 
in the Wore Sub-Court. The Official 
Receiver was made a party to the suit 
and did not contest it. A preliminary 
decree waspassed onthergth April 7920 
and a final decree on the 1zth October 
1920, and the property was divided by.an 
amin, and one share was delivered to the 
appellant on the oth August 1921. The 
Official Receiver, as an officer of Court, 
hada duty to perform in respect of the in- 
solvent’s estate and he should have brought 
the circumstance of this litigation, 
which was well-known tobim,tothe know- 
ledge of the District Judge, and he should 
have appeared and represented the insol- 
vent's estate, at the time when the matter 
was before the District Judge, upon ihe 
first purchaset’s petition. = 


His neglect toadjudicate on the son's 
application and his procedure in notify- 
ing the objections to the sale to the bidders 
without deciding whether they were valid 


: objections, fu ther: . indicate a neglect of 


his official duty, of which we must- express 
our disapproval. 


Costs in C.M. A. No. g9 will abide and 
follow the result. 


C.M, A. No. 28 of 1922 is dismissed with 
costs as the question of the son's liability | 
topay his father’s debts cannot be adjudi- 
cated in these proceedings. 


Venkatasubba Rao, J.—I entirély agree. - 
I would like toadd that a great deal of 
the difficulty that has arisen is due to 
the conduct of the Official Receiver. 
The order of adjudication was made on 
the 8th September i919. Subsequent 
to this, there was a partition suit, the in- 
solvent’s son, Ramachandra Rao, being the 
paintiffinthat suit, The Official Receiver 
of Kistna was Made a defendant. We 
ate not here concerned with the question, 
whether at that time he was'competent 
to represent, the estate of the insolvent, 
However,thefact remains that the Receiv- 
et was aware of the suit and of the pro- 
ceedings init. Onther2th October 1920 
a final decree was passed adjudging ore- 


. a i 


* 
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sixth share to the insolvent. Un the oth 
April 'rgzri tite District Court madean order 
vesting the property in the Official Receiver. 
Oa the 25th April the insolvent’s son, 
Ramachandra Rao, applied to the Official 
Receiver that only the share of the insolvent 
should be sold and that his own share 
should be exempted fromany sale tobe 
held. Instead of adjudicating upon the 
question raised by Ramchandta Rao, the 
Oifizial Receiver, who was a party to the 
partition suit, isstied e sale proclamation 
which purported to deal witb the entire 
property possessed by the family of the 
insolvent. Thisis the order made by the 
Oficial Receiver 


“Petition (of Ramachandra Rao) is filed 
late, This willbe made known atthetime 
of the sale.” 


Presumably he intended that the petition 

of Ramachandra Rao should be notified 
at the sale and that the buyers should 
take the risk of their purchase being sub- 
ject to the ob ections of the insolvent's 
Son—-à course almost certain to lead 
to litigation that could be avoidedby an 
immediate disposal of the question raised. 
As has been pointed out by my learned 
brother,this course was extremely irregu- 
lar. Then on the gth August the entire 
property was sold and Gurraju became 
the purchaser. What he purchased is de- 
scribed as “the immoveable property be 
longing tothe family subject toall disputes 
by the insolvent’s son." Oneof thecondi- 
tions of the sale was that one-fourth of 
the purchase-money should be deposited 
on the date of the sale. Gurraju was un- 
able to comply with this term. The Off- 
cial Receiver at his request gave him time 
tillthe 23rd August 1921. It isnowalleced 
that in spite of this extension Gurraju 
failed to pay the amount and, therefore, 
that on the 30th August 1921, the Official 
Receiver rescinded the sale It must 
be noticed that the Official Receiver 
before .rescinding the sale did not give 
notice to the creditors of the insolvent, 
though. they are thepersons vitally a fect- 
ed by.theorder and theobligation togive 
notice wasallthe more incumbent, especial- 
ly in view of the fact that Gurraju had 
tendered the entire .amount within the 
15 days of the date of sale. 
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On the 6th September Gurraju appealed 
to the Court from the order of the Official 
Receiver dated 30th August 1921. This 
appeal was from his order adhd he certainly. 
should havebeén aware of thefact that an 
appeal was pending before the District 
Judge. Notwithstanding that, he proceed- 
edto sell one-sixth share of the insolvent 
on the 26th November 1921, and Linga 
Murthi became the purchaser of this one- 
sixth share. The Official Receiver who 
knew that an appeal from his order was 
pending, proceeded to sell the property 
and by hissale introduced a complication. 
As events turned out, the order of the 
Official Receiver was set aside by the 
District Judge on the Ist December 1921. 
The Official Receiver was thus 1esponsible 
for there beiug two purchasers, one of the 
entire property and the other of a sixth 
share, putting forward their rival conten- 
tions before the Court. I must add that . 
Garraju made several allegations which 
tended to show that he did not make 
default and the Officia] Receiver does not 
appear fto havetaken any steps to bting 
to the notice of the District Judge what 
the Official Receiver's view of the matter 
was and whether the facts stated in the 
affijavit were correct or not. Finally 
the District Judge himself made his order 
cancelling the order of the Official Receiver, 
without giving notice to the second pur- 
chaser whom his order aífects. 


One more observation I would like tó 
make,anditis this. Sofaras Ramachandra 
Rao, the insolvent’s son, is concerned, 
an order was made by the Offcial Re- 
ceiver on the26th April 1921, which practi- 
cally amounted to necativing his conten- 
tion that only the insolvent’s share could 
be sold by the Cfficial Receiver. “From 
this order the insolvent’s son did not prefer 
an appeal to the District Court. It was 
not, thefefore, open to him to have raised 
this question at the subsequent stage in 
the insolvency proceedings. Of course his 
right to assert in a regular proceeding 
that his interest in the property did not 
pass tothe purchaser was not affected 
but so tar asthe proceedings before usare 


‘concerned, beput himself out of Court. 


The question before us must be, therefore, 
decided after notice to the creditors, to 
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the ‘second purchaser and to the Official 
Receiveranda decision must bearrived at 
by the. District Judge on materials to be 
placed before tfie'Court by these respective 
parties and I, therefore, ‘entirely concur 
in the order passed by mv learned brother. 


VN, y. „Order set aside. 


r 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


CIVIL MISCELLANEOUS APPEAL NO. 37 
OF 1920. 
December `I, 1922. 

Present : —Mr. Haillifax, A. J. C, and 
Mt, Kotvel, A. J. C. 
VITHOBA—DEPENDANT—-AÀPPELLANT 
versus 
LALSINGH—PLAINTIFF—RESPONDENT. 

Hindu Law—Gonds, whether Hindus— Burden 
of proof. 

A Gond is not a Hindu and is not governed by 
the Hindu Law. In the case of any particular 
Gondit can be proved that his family or any large 
body cf Gondsin which heis included has adopted 
any particular custom of all the principles of Hindu 
Law, by becoming converts to the Eindu religion 
ot otherwise, so that they are now bound by that 
custom or those principles, butitis for the party 
who alleges this to proveit. [p. 982, col.2.] * 

Miscellaneous appeal against a .decree 
‘of the District Judge, Chhindwera, dated 
the 14th July 1920, remanding the case to 
the Court of the Senior Subordinate Judge, 
Chhindwera, dated the 27th Februasy 
"19209, 

‘Mossts. M. B. Kinkhede, R. B, 

| N. G. Bose, R. B., for the Appellant, 

"Mr. M. Gupia, for the Respondent. 

JUDGMENT.— The question propounded 
for the decision of the Benchis “ Whether 
the plaintiff Lal Singh and Musammat Sengo 
who “are Gonds are governed by the 
‘Hindu Law of Succession." The plaintift- 
respondent Lal Singh Gond claimed a 
‘declaration’ that a mortgage by his muther 
'Sengo of an absolute occupancy field 
which she had inherited from her father 


and 
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was valid only for her lifetime and would 
beinoperative after her death. The claim 
is based on the principles of Hindu Law, 
and it is perhaps natural that the plaint 
assumed without asserting that the plaint- 
iff is governed by those principles. Lal 
Singh’s motherhas for some reason not 
been made a party to the suit. The 
first plea taken by the defendant mort- 
gaeee was: "Plaintiff isnotgoverned by 
Hindu Law, because he isa Gond,” and 
an appropriate issue was framed. : 


(2) The only evidence given on the 
point was the deposition of Lalji Gond, 
a man of forty, who appears to live 
in the same Tahsil as theplaintiff ibut 
not in thesame village. He was called 
by the defendants. The deposition may 
usefully be quoted in full. "I am Gond 
by caste. I worship Mota Deo. I do 
not worship Gods of the Hindus. In my 
caste no Shradha is performed. We do. 
not observe suiak. We donot observe 
Hindu holidays. In my caste the prop- 
erty of a propositus descends to his 
daughter. She can sell and mortgage. 
She has, bowever, no life-interest, In my 
castethe wife acquiresan absolute interest 
in the property of her husband after nis 
death. Gondis called Bhumak. Bhumaks 
worship Maroti. Maroti is the God of 
Hindus. The law of inheritance amongst 
my caste is not written. If the father 
gives his property to his daughter, she 
acquiresaninterestinitafterfather's death. 
If the father has a wife the  propeity 
will go to her first and then to his 
daughter. If he hasgot a son, daughter 
and wife, then the property goes to his 
son. Ifa Gond des possessed of property 
leaving behind a son, a daughter and wife, 
the property will go to the widow first 
and then to his son. I have got son, 
daughter and wife. My property will go 
to my son. My wife will not be entitled 
to sell my property so long as-my son 
lives. After my son, his son if in exist- 
ence will inherit the property. If my 
wife inherits any property from her 
father and without any reasorf sells the 
said property, my son wil have a right 
to recover the property after my wife's 
death.” In addition to this evidence we 
have the various treatises on the Gonds, 
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mainly included in the earlier Settlement 
Reports of the Central Provinces, to which 
we can refer under section 49 and the 
penultimate clause of section 57 of the 
Evidence Act. e 

(3) lt is important to be sure at the 
beginning of any such discussion where 
the burden of proof lies. It is beyond 
controversy that if any person asseris in 
a Court of Jaw that heis a member of 
a certain section of the community and 
this fact is denied, he must prove his 
assertion before it can be accepted. If 
the opposite party chose to deny that 
Shioshankar Brahman or Zalim Singh 
‘Rajput was a Hindu or that Muhammad 
‘Islam Khan was a Musalman it would 
technically be necessary for Shioshankar 
or Zalim Singh or Muhammad Islam Khan 
to prove that he was governed by the 
personal law by which he claimed to be 
governed. The task would in those cases 
be as easy as the proverbial one of falling 
off a log, but it would still be there. 
Similarly in this case it was for Lal 
Singh Gond to prove that he and his 
mother are governed by the Hindu Law, 
at least in respect of the one matter to 
which this suit relates, He could only do 
this by showing that the section of the 
general commtnity of which he is a 
member, the whole of his raceor no more 
than his own family, is so governed. 
That could be done by proving one of 
these things, that the religion of that 
section.is the Hindu religion or that it 
is ordinarily classed among ` Hindus al- 
though itsreligion is slightly or entirely 
different or that it has adopted the 
principles of Hindu Law and followed 
them long enough and consistently enough 
to make them its own Customary Lew. 
Under the last of these three heads it 
would, of course, be sufficient if he proved 
that the particular principle which he seeks 
to haveappliedto himself bad become his 
Customary Law. 

(4) The most ambitious of all these tasks 
-has been selected by the present plaintiff 
and by the learned ‘Counsel who appeared 
for him in this Court, that of supporting 
the contention that the religion of the 
whole Gond race is the Hindu 
religion, though some reference was also 
made to the contention that even if they 
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are not Hindus by religion they have 
always been classed among Sudras, It 
will be convenient to take the second of 
these contentions first, thoggh it was not 
very seriously pressed. It rests wholly 
on the alleged fact that the Manu Smriti 
classes every aboriginal or nom-Áryan 
either as a dasa or slave, which is the 
same thing as a Sudra, or as a dasyw 
or enemy, which is not, and the list of 
enemies does not mention the Gund, 
This is b sed on an entirely incorrect 
statement anda further assumption which 
could not possibly be made even if that 
statement were correct. 

(5) The reference was to verses 44 and 
45 of Chapter X of the Manu Smriti, 
which have been completely misread. 
The list in verse 44 does not refer 
to verse 45 but to verse 43. The transla- 
tion of allthreeas given in Max Muller's 
Sacred Books of the E; st isas follows :— 

"43. But in consequence of the omission 
of the sacred rites and of tneir not cor 
sulting Brahmans, the following tribesof 
Kshatriyas have gradually sunk in this 
world to the condition of Sudras; 

“44. (V1z.} the Paundrakas, the Kodas, 
the Dravidas, the Kambogas, the Yava- 
nas, the Sakas, the Paradas, tne P hlavas, 
the Kinas, the Kiratas, and the Darades. 

*45. Allthosetribes in this world, which 
are excluded from (the community of) 
those born from the mouth, the arms, the 
thighs, and the feet (of Brahman), ore 
called Dasyus, whether they speak tke 
language of tbe Mlechhas (barbatians) or 
that of the Aryans.” 

‘Lhe list is a list of Kshatriyas who be- 
came Sudras, not of non-Aryans who re- 
mained Dasyus, and it is very far from 
being exhaustive, so that even if it were 


.a list of tribes who were not Sudrgs no 


argument could be based on it. 

(5) We come next to the contention 
that the.Gond religion cf to-day is the 
Hindu religicn. It is admitted by 
everybody that the Gonds were originally 
not Hindus by religion and did not 
observe any of the laws or customs of the 
Hindus. It is further admitted even by 
the learned Counsel for Lal Singh in 
this Court that there are still many, 
those living in the wider parts of the 
Provinces, who have not even yet become 
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"Egndus in any ‘sefise:of the word and have 
not adopted any-patt.of the Hindu re- 
ligion or any Bindu.Custom. That seems 
a full admissign “of .complete failure in the 


ambitious ‘task. already.» mentioned of 
proving that all Gunds are Hindus or 
‘even that the great majority are. It 


would still be . open to any paitcular 
Goud to prove tnat he himself or his 
family or his tribe’ or all the Gonds in his 
village or tract or Tahsil or District had 
been converted to the Hindu religion, as 
some tindoubtedly : nave, but an admission 
that all have’ not done so throws the 
burden of proving that any stated section 
-has, on him who alleges it. In this 
particular case, as has already been point- 
ed out, no attempt whatever has been 
“made to do anything of the sort. 


— (6) We are prepared to go further and 
to say that it is by no means shown on 
the authorities that have been cited that 


‘even a large number of Gonds have be- 


come Hindus and have abandoned either 
their religion or their own - customs. In 
support of the contention that they have 
done so it was stated in argument that 
‘their own tradition is that they are de- 
scended from Mahadeo and Paibati and 
they worship Mahadeo, a Hindu. god, 
and  Bhimsen, one of the  Pandava 
brothers, and further that the hig her classes 
‘of Hindu Sudras and even in some places 
‘Brahmans willtake water from their hands 
and they are nowhere regarded as ‘‘un- 
touchable" by the Hindus of the twice 
born class, whereas many of the lower 
‘classes of Sudraswho are certainly Hindus 
'ate so regarded. 

: (7) It is incorrect to say that the head 
‘of the Gond pantheon is the Hindu gôd 
‘Malmdeo. A Christian talking Hindustani 
to a Hindu would call his own god 
Mahadeo or Bhagwan, andif he were 
talking to a Musalman would ecall bim 
‘Allah or Khuda. So also the Gond would 
speak of his own greatest god in Hindi 
as Mahadeo, though as a matter of fact 
‘he uses the term Mota Deo in Marathi 
and Bara Deo in Hindi more often tran 
the word Mahadeo, each of the three 
being an exact translation of the Gondi 
name of Penda Pen. We are unable to 
findany warrant-for -the statement that 
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Gond mythology attributes their otigin 
to Mahadeo. and  Parbati, and there is 
good authority for the statement’ that 
the Gond patheon is entirely male and 
does not include a single goddess. But 
the adoption of the name of 
the wife of the Hindu god Mahadeo for 
the wife of their own god of the seme 
title in the tradition of their own origin 
would not be a matter for surprise among 
so wild and primitive a people, nor 
would the inclusion of a mythical 
hero like Bhimsen in their pantheon. 
But even if the Mahadeo and Parbati 
and Bhimsen of the Gonds are iden- 
tical with the Hindu deities bearing 
those names, the very smallness of their 
number is proof that the Gond religion 
is still distinct from that of the Hindus. 
In the early days of Christianity many 
Observances and beliefs’ were imported 
into it from the ancient religion of Egypt 
and from Mithraism, which was ə de- 
velopment ofthe ancient Zoroastrianism, 
but it still remained the Christian re- 
ligion. So also the addition of a few 
deities or tenets teken from the Hindu 
religion without the abandonment of 
any of their own. would not change the 
religlon of tbe Gonds into Hinduism. 
(8) We are unaware of the an- 
thority for the statement of fact trat 


-many Hindus will take water from the 


hands of a Gond and no Hindu regards 
him as untouchable, thovgh it may tke 
true. But the argument that a Gond 
must be a. Hindu because be is.toucha ble, 
though members of some admittedly 
Hindu -castes are not, is very easily met 
by the fact that Christians, Parsis and 
Musselmans are also touchable, at least 
to the same extent as that alleged in 
the case of Gonds. Our conclusions are 
as follows. A Gond is not a Hindu and ~ 
ig not governed by the Hindu Law. In 

the case of any particular Gond it can 
of course be proved that his family or 
any large body of Gonds in which he is 
included has adopted any paiticular cus- 
tom or ali the. principles pf Hindu 
Law, by becoming coverts to tle Hindu 
religion or-otherw‘se, so trat they are 
now bound by that custom or those prin- 
ciples, butit is for the party who alleges 
this to prove it. In. tnis particular case 
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the plainti has given no evidence wrat- 
ever in proof of his allegation tlat tke 
principle of Hindu Law on. which he 
relies has been adopted in his family 
So as to become a binding custom. The 
answer to the question referred to the 
Bench is therefore in the negative. 


Answered in negative. 
N, H, i 


ALLAHABAD HIGH COURT. 
SECOND CIVIL ÁPPEAI,NO. 1281 OF 1920, 
; November 28, 1922, 
Present :-—Mr. Justice Stuart and Mr. 
Justice Ryves. 
SURAJ MAL AND ANOTHER- DEFEND- 
ANTS—APPELLANTS 
i versus 
NATHWA AND OTHERS—PLAINTIFFS AND 
AMIN KUNWAR AND ANOTHER— 
.DEFENDANTS— RESPONDENTS. 


eot 


^ Hindu Law-—Self-acquived property-—-M ortgage, 
fictitious—Death of alienoy—Declaration, suit for, 
. by reversioners, maintainability of. 


. A separated Hindu possessed of ample means 
executed a fictitious mortgage of certain self- 
acquired property in favour of some relatives 
‘of his wife at the latter’s instance. After his 
.death his reversioners brought a suit for a declara- 
tion that the mortgage was fictitious and would 
not affect their reversionary rights: 
Held, (1) that although the alienorhad full power 
‘of disposal over the property the plaintiffs were 
entitled to expose the real nature of the trans- 
„action and show that there had been no valid 
disposition of the property; [p. 984, col. 2.] 
E? (2) that the widow of the alienor being in col- 
lusion with the alienees and unwilling to act in 
the matter, the, reversioners were competent to 
maintain asuit fora declaration., [p. 984, col. 2.] 
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months before, stated that he left surviving 
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Rani Anand Kunwar v. Court of "Waras, 6 
C; 764 (P. C) 8 C. L. R. 38/5 8 I A. 14 4 
Shome In R. 78; 4 Sar. P. C. J.i95 §Iud. Jur 
161; Rafique and Jackson's P. C. No. 63} 3 Ind. 
Dec, (N. 8.) 495, Teferred to. — ' 


Second appeal from a decree of the District 
Judge, Meerut, dated the 4th of August 
1920, confirming a decree of the Second 
Additional Subordinate Judge,  Meerut, 


dated the 17th of September 1910. 


Mr, J. M. Banerji, for the Appellants, 
Dr. Surendra Nath Sen, forthe Respond- 
ents. 


JUDGMENT.—The facts of thiscase are 
somewhat unusual and our decision is 
based on the facts as found by the lower 
Appellate Court, 

It appears that one Nathwa, a separated 
Hindu, possessing ample means, died 
in November, 10919. 

The suit was brought by- four persons, 
who claimed to be the next revers oners 
of Nathwa, and it was filed on the 6th 
of January 1920. The plaint, after re- 
died childless two 


him two widows, Musammat Amin Kun- 
war and Musammat Hardei, who were 
entitled toa life-estatein the property and 
that the plaintiffs were the next reversioners. 
The plaint goes on to say that on the rst 
of March 1916, Musammai Amin Kunwar 
persuaded  Nathwa to execute a fictitious 
deed of mortgage in favour of Lakhi and 
Suraj Mal, her two nephews, defendants 
Nos, I and 2; that this bond is caleu-- 
lated to prejudice the rights of the 
plaintiffs if itis allowed to subsist, Musam- 
mat Amin Kunwar was in collusion 
with defendants Nos. 1 and 2, and 
Musammai Hardei refused to join as 
a plaintiff and so was madea defendant. 
The prayer was " thatit may be declared 
that the Lond dated the ist of Ma:gh, 1016, 
executed in favour of Lakhi and Suraj 
Mal, is null and void and ineffectual as 
against the plaintiffs and the property 
hypothecated." Musammai ^ Hardei did 
not appear and has taken no partin the 
Mitigation. Lakhi and Suraj Mz] in their 
written statement contested the suit on 
the ground (1r) that the plaintiffs were 
not reversiOners and f2) that the bond 
had been lawfully executed fora teal debt 
and that they had already instituted a 
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guit on the 6th of January, 1920 (the very 
day om which , the plaintifis instituted this 


suit), to recover the money due: to them 


On the .moftgage-bond They denied 
that Musamnlat —— Hatdei was a widow 
of Nathwa Musammat Amin Kunwar 


put in.a similar defence denying that she 
had instigated Nathwa to execute the 
mortgage. She. also denied that Musam- 
mat Hardei was-a widow of Nathwa. 
- ‘She Courts below have found, and 
the finding is conclusive in second appeal, 
that Nathwa was a separated Hindu 
possessed.of ample means and that the 
plaintiffs are the next reversioners ‘They 
also found that Lakhi and Suraj Mal, 
the defendants: Nos, I and 2, were near 
relations of Musammat Amin Kunwar 
and were living in great poverty . in an- 
other. village. Asevidence of this it-was 
found. that .in order to satisfy a petty 
debt they had to give up a small occupancy 
holding which they - had, and, in execu- 
tion of a decree for about. Rs. 100 "had 
to sell their home. Musammat Amin Kun- 
war had brought them to live with her 
and had. persuaded : Nathwa to execute 
this document, in their favour. 

The document was executed fora consider- 
ation of Rs. 4,000 of which Rs 1,500 was 
said to be due.on a, previous mortgage 
made by Nathwa in favour of Lakhi and 
Suraj Mal ‘The deed further recited that 
the balance of the money was required 
to construct a well, purchase bullocks 
and buffaloes, and to meet the expenses 
of a karao marriage. In the wofdsot the 
Trial Court: “AH necessities known to 
ordinary laymen were pressed into ser- 
vice." 'The Courts below found that 
Nathwa wasin no need of money as he 
was carrying ona successful banking busi- 
ness and was possessed of ample 2amindart 
property, that he was 6) years of age and 
already had two wives; so that there was 
no: foundatioon for the allegation that he 
wished to contract a third karao mi triage. 
Having found that Nathwa had no oc- 

casion whatsoever to bortow money, 
it was found that the defendants could 
not possibly have advanced any money 


at all to Nathwa on the occasion of this | 


bond or previously. In fect they found 
that  Musammat Amin Kunwar had 
persuaded her husband to execute this 
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fictitious bond in order t9 benefit ier 
nephews. They also found. that Musam- 
mat Amin Kunwat was acting in colfusion 
with Lakhi and Suraj Mal, and this fact 
was corroborated up to the hilt. by the 
circumstance that, on their suit for sale 
On the mortgage, she had confessed jüdg- 
ment anda decree had been passed against 
her, On these findings the plaintiff's suit 
was decreed. 

Lakhiand Suraj Mal come hetein second - 
appeal and urge that Nathwa being a 
sepatated Hindu without childten was 
entitled to do whatsoever he pleased 
with his property and that the plaintiffs 
ate not entitled to sue during the life- 
time of the widows, and that, in any case, 
they can only get the property subject 
to the encumbrance created by Nathwa. 
It is no doubt perfectly correct to say 
that Nathwa could have made a valid 
gift in favour of Lakhi and Suraj Mal, 
if he had so wished, and if he had done 
so and put them in possession of the prop- 
erty during his life-time, the gift could 
not have been. contested by the plaintiffs, 
Simila riy he might ha ve madea Wil! leaving 
property to them to take effect aftef his 
is th; but he did not do anything of the 

ind, 

With tegatd to the second ground, it is 
enough tosay that M usammat Amin Kunwar 
by herconduct in colluding with Lakhi and 
Suraj Mal and Musammai Hatdei; if she.is 
a widow cf Nethwa (a point which has not 
been decided in this case as.she did rot 
appear), has, by her conduct in réfusing 
to join in the suit, opened the way, for 
the plaintiffs to bring this suit, having 
regatd to a long course of rulings and dė- 
cisions of the Privy Council of which 
it is only necessary to note Rant Anand 
Kunwar v Court of Wards (i), 

On the third point it is necessaty to ob- 
serye that this suit was brought with the 
object of establishing the real nature of 
the transaction evidenced by the deed 
of the rstof March 1916 That document 
on the face of it; cfeated a mortgage on 
the property, The widows às téprésent- 
ing the estate could have Sued-tó Set it 

(1) 6C. 764 (P. C; 8 C. L. R. 381; 8 L-A. 14 
4 Shome L. R. 78; 4 Sat. P.C. J. 195; 5 Ind. Jar 
r61; Rafique and Jackson's P, C. No. 63; 3 Ind. 
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aside, but, as shown a bove, they deliberately 
made it impossible for them to do sa. In 
thé cfféunistances, we do not see why the 
fevérsiónefs should nòt be allowed tò 
bring this suit now when the evidence 
isftesh so às to énable the Court to de- 
éide exactly what ‘was done. It would 
be, it seems to us, inequitable to hold 
that they must wait until the widows 
afé both dead, an event which may not 
happen for many yeats befote they can 
bring their suit, Whether the ‘decree 
which they have obtained wil be of any 
praétical use to them is a matter tipon 
which we arè not called upon to give an 
opinion, müch less a decision. 

In our opinion the appeal fails, It 
is dismissed with costs. 

X.X.& N.H.  ' Appeal dismissed. 


‘pr 


_ ,. CALCUTTA HIGH COURT. 

ORIGINAL Crvit, Suir No. 890 oF 1977. 

Jime 1, 1922. 
Preseni:—Mt. Justice Greaves. 
. PROMATHA NATH MULILICK-— 
PLAINTÍYY 
ue ; YESUS 
PRADYUMNA KUMAR MULLICK AND 
ANOTHER —D EFENDANTS, 

Hindu Law— Religious endowment— Family idol 

-Restriction as to locaiion-—Shebaits, subsequent, 
Powers of. 
.. Where the founder of a Thakur (familyidol) has 
imposéd no restrictions as to its location, it is not 
open io any subsequent shebali tó impose such 
testrictions so.as to bind those who, as heirs of 
po mm become shebatis after him. [p. 987, 
col. 2, 


JUDGMENT.—The  pleintift in this 
suit seeks a declaration .that he 
is entitled to remove certain deities 
named respectively Thakur Sree Sree 
Radha Shamsunderjee, Thakurani Sree 
Stee Radharanee and a  Saligramsila 
known as Sree Sree Rajrajeswar from 
the Thakurbari, where they are ordinarily 
located, to His residence duringthis turn 
of. worship. ; J 
, The delties above named were ‘estab- 
lished bye onegMoti Lal Mullick, the grand- 
father of the plaintif and of the second 
delendant and the great-grandfather of 
the first défendant, During Moti Lal's life- 
time the deities were located in hi$ -family 


. $ 
dwelling house in Pathuriaghatta Street- 
Moti Lal died in 1846 leaving a widow 
Sreemutty Rangomoni Dassi and an adopt- 
ed son, Jadu Lal Mullick*aged two years. 
Moti Lall left 4 Will dated the 3rd September 
1846 and thereby appointed his wife 
ṣo longas Jadu Lal did not attain the age 
of 20 malik or proprietor and attorney 
for the protection and care of the whole 
of his estate. And he left certain funds 
out of which his wife was to defray the ex- 
penses of the daily sheba and of the festi- 
vals of the Thakur and Thakurani so long 
as hisadopted son had not attained the 
age of 20, upon the happening of which event 
he directed his wife to make over the whole 
of the property to him fully, Jadu Lal, 
who attained his majority, pulled down the 
family dwelling house and rebuilt it partly 
on No. 60 Pathuriaghatta Street and partly 
on No. 7 Prasanno Kumar Tagore Street, 
Jadu Lal, who on Moti Lal's death became 
shebatt of the deities, acquired a piece of 
land No. I Prasanno Kumar Tagore Street, 
and erected thereon a Thakurbari for the 
Thakur Radha Shamsunderjee and located 
and worshipped this deity there. By a 
declaration of trust dated the 26th April 
1888, Jadu Lal declared that he, his heirs, 
executors, administrators and representa- 
tives should for ever hold this land to and 
for the use of the Thakur Radha Shan- 
sunderjee to the extent that the Thakur 
might be located and worshipped in the 
premises, A power wasreserved by the in- 
strument tothe settlor, his heirs, executors, 
administrators or representatives to revoke 
the trusts upon providing and dedicating 
for the location and worship of the 
Thakur another  süiteble Thakurbari 
,of the same or greater value and the settlor 
provided that unless and until this was 
done the Thakur should not on any &ccount 
be removed from the said premises. The 
settlor further provided that he should be 
thesolé shebaw of theidol during his life 
time and that his male heirs should alone 
be the skebatts after his death and that in 
case of disagreement between any future 
shebaits the worship should be conducted 
by yearly turns. Jadu Lal died on the 
sth February 1894 leaving him surviving 
his widow Sreemutty Saraswati and three 
sons-Anathnath, who Has since died leaving 
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the first defendant his heir, the plaintiff 
andthe second defendant and four daugh- 
ters. He left a Will but I understand 
that the provisiens are not material for 
the purposes of this suit. Ig a subsequent 
appointment of new trustees of the Will 
the Thakurbari appears as secular property 
of. the estate. An amicable partition 
took place between Jadu Lals 
three sons and the Commissioner of 
Partition, the late Mr. W. C. Bannerjee, 
made his award as Commissioner of 
Partition, on the 3rd June 1899. By the 
said award the properties which formed 
the family dwelling house of Jadu 
Lal were allotted to Anathnath Mullick 
and to the defendant Manmathanath 
‘Mullick and: the plaintiff got. no part 
therein. and ultimately built himself 
a residence in Cornwallis Street where 
he now resides, Disputes arose between 
‘the parties to this suit with regard to 
the provisions of the Will of Sreemutty 
Rangomont Dasi, the mother of Jadu 
‘Lalwho had devised certain property for 
the worship of the Thakur Radha Sham- 
'sunderjee and in Suit No. 799 of xg04 
Mr. Bhupendra Nath Basu was ap- 
‘pointed to frame a scheme of worship 


of the deity and to partition the residue | 


of Rangomoni’s . estate Mr. Basu directed 
that the worship of the deity should be 
performed by the parties and their heirs 

by turns of one year each, the first turn 
‘commencing from the first Baisack 1317 
and going to the ist defendant in the 

| present suit, the 2nd turn going to the pre- 
.sent plaintiff and commencing on the 
ast Baisack 1318 and the ard turn going 

| to the second defendant and commencing 
ontheist Batsack 1319. 


. The dispute in this suit arose in this 
. way. "It appears that the plaintiff during 

his turns of worship in I9IXx and I9I4 re- 
. moved the deities to his house in Cornwallis 


Street and ‘worshipped them in the Pa . 


. Dalan which he has made there but when 
: his turn of worship came round in 1917 
the first defendant, who was then of age, 


: and the second defendant refused to allow . 


' the deities to be. moved relying upon the 
. provisions of the deed poll, executed 
: Jadu Lalon the 26th April 1888, j 


| ;1 The:dispute which I have got to decide 
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by ` 
. conduct from questioning 


pea - 
is whether the defendants were right in 
their refusal or whether the plaintiff 
is entitled at his recurring turas of worship 
each 3rd year to move the deities to Corn- 
walls Street and worship them there. 

The plaintiff says, amongst other things, 
that the accommodation is not adequate 
at the Thakurbari and that there is no 
sleeping accommodation for him there 
and no conveniences and that he cannot 
properly carry out the worship there. "The 
plan of the Thakurbari is Exhibit "No. r 
and the other plan, which is before me, 
shows the position of the Thakurbari with 
regard to the premises allotted to the 
second defendant and to the first 
-defendant’s father, 

The issues framed were as follows :— 

(I) Was the deed of the 26th April 
1888 a pretended document? Was it 
executed with a view to getting exemption 
from Municipal rates and taxes as alleged 
in paragraph No. 8 of the plaint ? 

(2) What is the effect of this deed upon 
the true construction thereof? 

(3) Did the taking of the Thakurs to 
the Thakur Dalan constitute a removal 
thereof within the meaning and intention 
of the said deed? 

(4) Was the Thakurbari ever treated 
as the secular property of Jadu Lal, if so 
‘what is the legal effect thereof? . 

(5) Was' there any understanding as 
alleged in paragraph No, 14 of the plaint? 

(6) Was there any concensus by all the 
members of the family as gei e in 
paiagraph No. 23 of the plaint? “What is 
‘the effect thereof? Did the concensus, if 
any, extend beyond the temporary 
taking of the Thakur from the 'Thakurbari 
to the Thakur Dalan ? "A. 

(7) Could the Thakur Radha Sham- 
sttnderjee be severed from his consort the 
Thakurani and from the other ancilliary 
“deities ? Id 

(8) Were the Thakurs established b 
Moti Lal Mullick, Radha Shamsunderjee, 
Radharani and Saligram ? 

9) Is the plaintiff entitled to remove 
the Thakurs to his residence 129 Cornwallis 
Street during his turn of worship? ¢ bi; 

(10) Is the plaintiff estopped by his 

the validity 
of the deed of dedication? 2 


- 
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(ii) Has the defendant No. 2 
replaced the silver articles referred 
to “in paragraph No. of the 


plaint? Which of thesearticles came into 
the hands of defendant No. 2 ? 

(i2) Is the pleintiff entitled to any 
and what damages ? 

Sofaras issues Nos. 1 and 4 are concern- 
ed the only evidence is that of the 
plaintif who stated that the Thakurbari 
was, really secular property and that the 

-deed of 1888 was prepared to avoid pay- 
ment of rates and that his father on princi- 
ple (what principle is not clear) applied 
for remission of rates thereon and not be- 
cause it was dedicated property, He elso 
stated that the Thakurbari was treated 
‘by himself and the other trustees as secular 
property and that his father told him in 
.1892 that he had made the deed of 1888 
to exempt the building from taxation and 
that to effect this he had to state that the 
Thakurs would be permanently located 
there and that he did not mean to keep 
the Thakurs there himself, I am not pre- 
pared to accept this evidence as correct 
and as sufficient to displace the express 
provisions of the deed poll of 1888. I 
answer issues Nos. 1 and 4 in the negative. 

The 3rd issue deals with the removal 
of the Thakurs andit willbe convenient 
to.state here the evidence with regard to 
this. The plaintiff stated that when No. 67 
was demolished the Thakurs remeined 
in one room which was not demolished and 
that they were removed from room to room 
as convenience required during the re- 
building. That subsequently they were 
movedírom No, 1 fo No.7and to No. 67 
passing through the public street evenin his 
father's lifetime. The defendant Pro- 
dyumna den'ed that when they were moved 
to No. y andto No. 67 they were taken 
through the public street and stated 
that since heattained his majority they had 
not been moved from the Thakurbari. 
He stated that when they were moved 
they were kept in the Puia Dalan and taken 
back to the "Thakurbari as soon as the 
ceremqnies were over, 


-` Upon the evidence it would appear 
thatsince the Thakurbari was buit the 
Thakur? were not removed therefrom 
“(apart from the removals by the plaintiff 


Of 1911 and 1914) extept for the purposes 
of festivals when they were taken back 
to the Thakurbari at the conclusion of 
thefestivals andit wouldappear that this 
has been discontinued. ° 

Iam not prepared to say that the re- 
moval for festivals constituted a removal 
within the meaning of the deed or that 
it affects the question which I have to de- 
cide. 

With regard to the 5th and 6th issues 
the evidence does not support the under- 
standing alleged in paragraph No, 14 of the 
plaint or the consensus alleged in para- 
graph No. 23. 

With regard to the zoth issue no question 
of estoppelarises. The answer to the first 
point of issue No. rr is in the affirmative 
and the second point of this issue does 
not arise, 

The real quest'ons that arise for deci- 
sion are contained in issues Nos. 2 and 9. 

There is no dispute that the Thakurs 
were established by Moti Lal and that 
he imposed no condition as to their 
location and consequently I do not 
think that it was open to any subsequent 
shebatt to imposerestrictions which would 
fetter those who subsequently as heirs of 
the founder became shebait, 

But itis said that itis not open to those 
whoare shebaits to take forthe Thakurs 
the benefit of the Thakurbari founded and 
built by Jadu Lal without conforming 
to the restrictions which he imposed by 
the deed with regard to the removal of the 
Thakur Sree Sree Radha Shamsundarjee 
and 1eliance is placed on the case of 
Gossam$ Sr — Gridhari v. Romanlalji 
Gossam (x). 

Butin the present case no queston arises 
as arose in  Gossami Sri Gridhartji’s 
case (x) where the claim was to the 
Shebaitship and to the temple. 
The only question that arises for my decision 
is whether JaduLalwho was not the founder 
of the Thakur could impose a condition 
as to the location of the Thakur which would 
bind shebatts who came after him I 
tihnk he could not and 'I answer 

issues Nes. 2 and 9g accordingly, It 


(1) 37 C. 3; 161. A. 137; 13 Ind. Jut. a11j g Sar, 
P. C. J. 350; 8 Ind. Dec. (N, 8.) 54x (P. C.). 
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may be that some day the question 
máy atise? for decisión whether the Tha- 
kür'camchánge his location every 3rd yeat 
and stillkeep his Tliekurbari and he may 
be put to his election with regafd to this 
but as already stated this question does 
not arise in the pfesent suit as no claim 
is béing made to the Thakurbari adversely 
to the Thakur. In the view I take issues 
Nos. 7and 8 donotarise. Withregard.to 
the r2th isstie this has not been argued 
and the only damages that I tan see the 
plaintiff "has suffered ate the loss of such 
spiritual benefit as may ensue from worship- 
ping the Thakurs and this can not.be 
meastited ih Money, I accordingly declare 
that the plaintiff is entitled to move the 
Thakurs front, the Thakurbati during his 
turn of worship and the defendants must 
pay the costs to be taxed on Scale No. z. 
N. H, Order accordingly. 


" PATNA HIGH COURT. 
 Yxnmsr CIVIL Appear NO. 147 OF 1020. 
February 8, r923. 
` Present-—Sir Dawson Miller, KT., Chief 
Justice, and Mr. Justice Foster. 
Babu BISHUNATH SAHAY— 
DEFENDANT—APPELLANT 

A TT Yesus 

Babu NANKU PRASAD SINGH— 
PLAINTIFF AND Babu NANHE AND 

ANOTHER—DEFENDANTS—RESPOND- 
NA ENTS, 

. Contra Act (IX of 1872), s. 43— 
Promissory note, sult on—Promisee, whether may 
sue only one of joint promisors. 

. Asuit ona promissory note jis not bad merely 
because, one only of the joint promisors hag -been 
sued. [p. 989, col. 2.] 

Appeal from a decision of the Subordi- 
nate Judge of Pátna, dated the 22nd 
March 1920, E 
PTWNresers. Li N. Singh, P. Dayal and Jadu- 
bans Sahay, for the Appellants. 

Messrs. S. Mc" Mullick, B. C. Sinha, 
Jalgobind. Prasad and R. T. N. Sate, 
for the-:Respondents; 
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Ligas. 


JUDGMENT, © 

Miller, €. J.—This jis qn -appeal 
on behalf of Bishunath Sahay the first 
defendant ina suit instituted bef¢rethe 
Subordinate Judge of Patna and decided 
on the 22nd March 1920. The plaintiff 
Nanku Prasad S'ngh lent money to the 
defendant Bshunath Sahay under 
a  hand-note dated the 3rd August 
1917, Themoney wasrequired as appears 
from the terms of the hand-note itself 
to deposit in Court as the ptirchase price 
of certain property in respect to the sale 
off which the defendant hed obteincd a 
decree for specific performance. He also 
apparently required the money to pay 
off certein sma loans and for th’s purpose 
borrowed Rs. 4,000 from. the plaintiff 
at the rate of 4per cent. per mensem simple 
interest. The interest was no doubt very 
high but at the same tine no security was 
given forrepaymerit oftheloan. ‘The hand- 
note recites that Bishunath Sahay 
borrowed the money in tlie capacity of karta 
and managing member of the joint family 
to which he belohged and borrowed fot him- 
self and as guardian of his younger brother 
Nanhe who is the second defendant in the 
suit. he alo apparently hed a son but 
about him nothing is stated in the hand- 
note. 
After the sitit was instituted, the amount 
at that time having risen with interest 
to Rs. 6,400, the plaintiff appl'ed that the 
defendant No. 2, H's step brother, might be 
removed from the category of defendants 
ashe nolonger wished to proceed against 
him, he having been a minor at the date 
when the hand-note was executed. An 
order was thereupon made that the defend- 
ant No. 2 be “ exonerated’? from 
the category of defendants by which 1 
take it that the learned Judge meant 
that the defendant No. 2’s name should 
be removed from the record as a defendant. 
Subsequently the first defendant, the pte- 
sent appellant, filed a supplementary written 
statement objecting to the removal of 
the name of the defendant No. 2 and plead- 
ing that unless his ng'me remained eas a de- 
fendant the suit ought to be disirissed. 
Iought to have mentioned thatin addition 
tothe appellant and his step trother the 
minor son of the appellent. wes also 


Vd.76] 
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BISHUNATH SAHAY-0, NANKU PRASAD SINGH; ' 


impleaded as à defendant on the ground, I 
presume, that he was joint with the 
defendant in estate. 

. When the case came for trial various 
issues, wereraised and they were all de- 


cided by the Subordinate Judge in 
favour of the plaintif, and he granted 
a degree in these terms. “That the 


suit be decreed against the defendants 
Nos. I and 3, thatis, Bishunath Sahay and 
his son, with costs and interest at 6 pet 
cent, per annum until realisation" and 
then added, "The plaintiff w'll realise the 
dectetalamount first from the defendant 
No. 1 and.then from the co-parcenary pto- 
perties o? the defendant No. 3. The de- 
tend int No.2 hasalready been exonerated." 
I do no: know why the learned Subordi- 
nite Judze entered in his order at the end 
of his judzntent thatthe decretal amount 
should be realised from the co-parcenary 
properties of the defendant No, 3 but how- 
ever that may be, that defendant has not 
joypad from uc m It was stated 
0 d3 In argument that it was th an 
oversight that his ‘name was iat rcd 
in the Memorandum of appealas an appel- 
lant but however that may be there has 
been. sufficient time from the date when 
‘the memorandum of a Ppeal was fled until 
‘the present time to apply foran amendment 
„So that the defendant No. 3 could. also 
appeal, That not has been done and there- 
fore, ut P concerned in this appeal 
fendi Nos | S Or liabilities of the de- 
e two points which have been ur 
before us in.this. appealare that the ent 
cannot proceed in the absence of the de- 
. fendant No. 2 and secondly that the inter- 
est agreed in the hand-note is excessive, 
unconscionable and by way of penalty. 
With regard to the first point assuming 
that the defendant No. 3 incurred any 
liability at all then one must treat him 
and the appellant .as joint promisors and 
under the terms of the Contract Act sec- 
tion 43 where two:or more persons make 
a joint promise, the promisee may, in the 
| absence of express agreement to the 
Contrary, compel any ohe. or more 
of such joint  promisors to perfortu. the 
whole of the promise, Some argument 
was urged before us in support of this 


part of the appealendeavouting to point 
out that each of the promisors. was only 
liable for a proportion,of the debt, As 
already, stated we are not concerned now 
with the. question whether the defendant 
No. 3 incurred any liability atallbut even 
on the assumption that he did I confess 
Iam entirely unable to follow the argu- 
ment that the suit is bad merely because 
one of the joint promisors has been sued. 
In sucha case each of those liable under 
the hand-note is-liable to the full extent 
of the loan unless there are some special 
terms in the contract which in some way 
limit or restrict their liability and under 
the provisions of section 43 of the Contract 
Act it is quite within the competency 
of thelender insucha case tosteall or any, 
as he may choose, of those who haveincurred 


the liability, There is nothing in the Civil 


Procedure Code which militates against 
such a course and I am unable to find that 
the learned Judge was wrong in refusing 
to dismiss the suit upon this ground. 
The second question relates to interest. 
I think that the interest charged, namely, 
4 per cent. per month or 48 per cent. per 


Annum was excessive and possibly uncon- 


scionable whatever that expression may 
mean, but un'ortunately we have no power 
under the law applicable to this case which 
arose before the passing of the Usurions 
Loans Act of rgr8, whatever our own 
opinion might have been, to interfere with 
a contract of this sort entered into 
by parties at arms length. There is no 
suggestion in the evidence of any undue 
influence and the only point which might 
have been available to the appellant on 
the question of interest is that which 
now arises under the provisions of the 
Usurious Loans Act. That Act, however, 
as I have said, is not applicable to the 
present case. Nor are cases such as that of 
Ram Bujhawan Prosad Singh v. Nathu Ram 
(1) decided on appeal from this Court by 


their Lordships of the Judicial Committee 


onthe rrth December last. The questions 
decided in that case with regard to interest 
merely related .to the authority of the head 


M. L. T. 129; 44M. L. J. 6r 5; 25 
, ) M.W, N. 382; a Pat. 285; 
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ofa family, on the ground of legal necessity, 
toborrow money at what would otherwise 
be an excessive Mate of interest and it was 
held that the necessity which validat- 
ed a contract such as that was one 
which went not merely to the occasion 
for borrowing but also to the amount of 
the interest upon which the money might 
be borrowed, and it was held that the au- 
thority of the kasiz of a family to borrow 
money ata high rate of interest only ex- 
isted in cases where there was necessity 


to borrow at that high rate. There is 


no question in the present case, however, 
of that sort. Itis nota case of charging 
family property over which the  de- 
fendant would have mo ostensible 
authority. Here he was dealing with 


-his own ` property and had authority 


to deal withit inany way he thought 
fit. I am constrained, therefore, to come 


to the conclusion that we have no power 
‘in this case to interfere with the rate of 


interest. 

A further point was mentioned, although 
not seriously urged, namely, that the rate 
of interest was by way of penalty. having 


looked atthe contract itself it is quite 


clear that the rate of interest was not in- 
troduced by way of penalty. Thecontract 


‘is simple and straightforward and merely 
‘recites that the appellant took a loan of 
“Rs. 4,000 withinterest at the rate of 4 per 


cent. per month untilrepayment. There is 
no provision for any increased payment 
of interest in the event of default and the 
interest is payable fromthe very commence- 
ment of the loan. In these circumstances 
it seems to me that this appeal must be 


- dismissed, I think that in this case the. 


Aa 


appellant must pay the costs of both the 
respondents who have appeared. The 
respondent No. 2 who was the second de- 
fendant in the suit certainly was,struck 
out of the case before it came on for trial 
but theappellant objected tothat course 
and in appeal before us raised in h's grounds 
of appeal certain points by which he con- 
tended that this defendant ought not to 
have beenstruck out and that he was still 
liable for a portion of the amount which 
had been.awarded against him, the ap- 


' pellant. Eealso made lima party. tothis 
'appeal and he has appeáred to defend his 
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interest’ in case we should have been 
inclined to take a different view from that 
which we have taken. In these circum- 
stances I think theappellant must pay the 
costs of both the respondents who have 
appeared. BEC 


Foster, J.—1 agree. 
K, 8. D. Appeal dismissed. ` 
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CALCUTTA HIGH COURT. i 
APPEAL FROM APPELLATE DECREE NO. 75 
OP 1921. . l 
May 22, 1923. 
Preseni:—Mr. Justice Walmsley and | 
Mr. Justice Suhrawardy.  - 
MIDNAPORE ZAMINDARY COMPANY, 
LImMrrep—PLAINTIFFS—APPELLANTS | 
Versus B 
JAGAT CHANDRA DOBEY AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
Landlord and tenant —Mukarrati, tenure-holder— 
—Right to cut trees. 
"Mukarrari tenure-holdets have a tight to cut trees 


from the land comprised in the tenure. [p. 991, 
col. x.] 


Appeal against the decree of the Subordi- 
nate Judge First Court, Midnapore, . 
dated the 7th July 1920, affirm- 
ing the decree of the Munsif, Additional 
Court, at Garhbata, dated the 2ist March 
1919... 

Mr .U. N. Sen Gupta and Babu Probode 
Kumar Das, for the Appellants, . 

Babus Mohendra Nath Roy, Narendra 
Krishna Boseand Suresh Chundra” Das, 
for the Respondents. ^ ^  . 

JUDGMENT. 

Walmsley, J.—This appeal is preferred 
by theplantiffs landlords and the question 
raised is whether the tenure-holders have 
a right to cut trees from the land comprised 
in the tenure. As to the status of -the 
tenure-holders, the findings ` of the lower- 
Courts are that they are permanent tenure- 
holders at a fixed rate of rent, The cor- 
rectness of these findings has been chal- 
lenged but, in my opinion, without 
success. The pattah has been placed be- 
fore us and althoughit does not sty speci- 
ficially that the rent is fixed in perpetuity, 
it appears to convey that meaning and, 
it contains nothing to convey “a contrary 
impression. The’ Judge also: points .out 
that in the Record of Rights the tenure 
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has been described as Mukarrari and he 
saya that, in his judgment, the presump- 
tion has not been rebutted. I take it 
therefore, that the tenures are permanent 
and that the rate of rent is fixed. Then, 
the question is whether as Mukarrari tenure- 
holders the defendants have a right to 
cut trees. In the first place, it has been 
found by both the Courts below that for 
many years, that is to say, ever since 
the creation of the tenancy, the tenure- 
holders have been in the habit of cutting 
trees. Dispute arose between the parties 
and on one occasion the landlords’ inter- 
ference was the subject of a prosecution 
in the Criminal Court. Apart from this 
evidence as to what the tenure-holders 
have done by virtue of their position 
as tenure-holders, it appears to me that 
the question as to the right to cut trees 
has been settled. It was discussed as 
affecting vadyats holding at fixed rates 
in the case of Radhtha Nath Roy v. Samér 
Fakir (I), and, in that decision 
reference was made to the decision of 
Sharoda Soondari Debia v. Gonee Sheik (2). 
I am not prepared to agree with 
the learned Counsel for the landlords in 
his ‘contention that the recent decisions 
of the Privy Council as regards’ the Sub- 
soil rights affect the principle on which 


the case of Sharoda Soondari Debía vy. 


Gonee Sheik(2) was decided. In my judg- 
nient, the Courts below are right and this 
appeal must be dismissed with costs. 
Suhrawarly,.J.—I agree. 
S. D. Appeal dismissed. 


(1) 38 Ind. Cas: 49; 2x C. W. N, 636. 
(2) 10 W. R. 419. : 
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PATNA HIGH COURT. 4 
CIVII, REVISION NO. 234 OF 1922. 
February 217, 1923. 
Present:—Mr, Justite Das and 
Mr, Justice Kulwant Sahay. 
BAIDYANATH AND OTHERS— 
PETITIONERS | 
Ue€/"Sus ‘ 
BHOLANATH ROY AND OTHERS— ; 
‘: * OPPOSITE PARTY. 


Civil Procedure Code ( Act V of 1908), O. X I, 
YF. 12, 14-—Production of documenis— Procedure, . 


An order for the production of documents under 
O. XI, r. 14 of the Civil Procedure Code can be 
made only after an order directing discovery of 
documents has been made under r. x2 of O. XI 
of the Code. f [p. 992, col. 1.] . 

Civil revision from an order of the Sub- 
ordinate Judge, Dhanbad, dated the 


Messrs. P. K. Sen, S. C. Mozumdar and 
A. B. Mukherjee, for the Petitioners. 

Messrs, S. M, Mullick and S. N. Bose, 
for the Opposite Party. 


JUDGMENT. 

Das, J.— This application is directed 
against an order of the learned Subor- 
dinate Judge of Dhanbad, dated the roth 
The learned Subordinate 
Judge directed the defendants Nos. 2 and 
3 to ptoduce the account books of certain 
collieties which are the subject-matter of 
the dispute between the parties. O3 


Now the suitisiora declaration that a 
certain compromise to which the plaintiff 
wasa party wasfraudulently entered into 
and for partition of the joint family prop- 
erties. The plaintiff is a step-brother of 
defendant No. I, the defendant No. 2 is the 


.xgth June 1922. 


Son, one Bireshar the brother, of defendant 


No. 1 and defendant No. 3 is the wife of 
defendant No. 1; It appears that there 
wasa suit by Bireshar and Butto Kristo 
Roy, defendant Na 1, as against 
the mèmbers of a committee that 
were appointed to manage the joint family 
properties by the Will of their father, In 
that suita Receiver was appointed to take 
charge of the jointfamily properties. The 
petitioners allege that in September 1914 
Ramkanali colliery, which is one of the 
properties in dispute in this litigation, 
was settled with Bireshar, the father of 
defendant. No. 2 and with one Barat 
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defendant No. 4. Subsequently it appears 
that a formal lease was granted to Bires- 
har and it isalleged by the petitioner that 
Baidyanath the son of Biteshar who has 
been cited in this litigation as defendant 
No. 2 has taken a conveyance of Barat's 
interest, As regards the other colliery 
which is referred to asGanshdiha colliery, 
the facts are these. - 

In 1916 there was a suit for partition by 
the plaintif against the defendants and 
that suit was compromised upon terms 
that the colliery should be sold to the 
wives of Biresharand Butto Kiishto. The 
colliery was infact sold subject to certain 
incüinbráncés to Satya Dasi Devi, the wife 
of Bireshar and Asokalata Devi, the wife 
of Butto Kristo. Satya Dasiis dead and 
her interest has devolved on defendant 
No.2. Asokalata Devi has, as I have al- 
ready mentioned, been cited as defendant 
Mo. 3 in the action. Now itis obvious 
that in order to succeed the plaintiff must 
first of all get rid of two transactions, 
firstly, the transaction of September 1914 
by which the Receiver settled Ramkanali 
colliery with Bireshar and Barat, and 
secondly the compromise decree passed in 
the ‘suit of 1916. 

The order which is complained of was 
passed in an application by the plaintiff 
to compel the defendants to produce the 
account books relating to Ramkanali 
colliery and Ganshdiha colliery. The lea Tn- 
“ad Subordinate Judge thought that there 
was no reason why defendants Nos.2.and 3 
should not produce the account books 
of the collieries in question, and he has 
passed an orderupon them to produce those 
books without delay. 

Now inmyopinion theofder of theleafn. 
ed. Sube tdinate Judge cannot for a moment 
be supported. The question of production 
of documentsis dealt with in-O. XI, T, 14, 
Civil Procedure Code. Now an 
order as to production of documents 
must follow an order as to an affidavit 
of documents whichis -dealt with in 
O. XI, t. 12 of the Code. There is, so far as 
Iam awate, no order upon the defendants 
compelling them to file an affidavit of 
documents, and if an order had been passed 
upon the defendants- it would have been 
open to them to say that so long as the 
plaintifi had not established his.title to, 
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the collieries in question it was not open 
to the Court to compel him to disclose 
his account books relating to those.col- 
lieries, Butitis contended before us on 
behalf of the plaintiff that he has grave 
apprehension thatthe defendants may 
tamper with theseaccount books, Mr. P" .K 
Sen on behalf of the defendants agrees to 
produce theaccount booksfrom 1916 to.1922 
before.the Court so that the Court may 
affix thesealof the Court on every page 
of these books of account. We, therefore, 
Order by consent of the parties that the 
defendants do produce these .books of 
&ccount from 1916 to 1922 before the Court 
in order to enable the Court to affix its 
seal upon every page of these books. of 
account, "That being done, the books of 
account willbe returned to,the-défendants. 
It is understood that the plaintins, will 
not be entitled ‘to an inspection of these 
books of account: until they succeed in 
establishing their title to these collieries 
which they can only do by inducing the 
Court to, hold that the compromise decree 
was fraudulent and that the transaction 
of Septeinber rjr4 does not bind them,’ 
^ There will bè no.otder asto costs.  . 
Let the record be sent down:at once, 
‘Kuiwant Sahay, J.—I agrée, ^^ 
C 0 Records veinrued.. 
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MADRAS HIGH COURT. 
Crvm, Sum No. 465 oF 1922. 
April 20, 1.923. 
Present —Mr. Justice Coutts-Trotter. 
JAYAMMAL- —PLAINTIFF 
UVefStts 
TRE MADRAS AND SOUTHERN 
MAHRATTA RAILWAY COMPANY, 
LIMITED—DEFENDANTS. 
Tori—Damages for: injuries— Negltgence—- 
Trespassey and  licensee—Childven and adults, 
difference between—Contributory negligence. 
Plaintiff, a child seven years of age, went through 
a wicket gate and crossed a Railway line at a 
point where the villagers habitually crossed the 
line and was run over by a passing Railway Loco- 
motive Engine and sustained perscnal injuries. 
The Engine dtivez and foreman were negligent 
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n not keeping a ptoper look out on the left side 
of the Engine at a point where they knew there 
was special. dagger to be apprehended from 
people crossing the line. In asuit by the plaintiff 
for damages against the Railway Company: 
DH, that the plaintiff was not a trespasser 
bat a licensee and the Company through their 
servants were guilty of negligence and were lia- 
ble to the plaintiffin damages. [p. 994, col. 2.] 

If a Railway Company allows children to stray 
ower its lines, it has to take all the precautions 
which would be unnecessary in dealing with an 
adult but which are required to protect children 
agunst their own thougatlessness. [p. 995, col. 2.] 

Whereas in the case of a licensee who is an adult, 

the owner of the premises will only be liable 
if he has on those premises what the cases call 
a “trap”, im the case of children, he will be liable 
not merely if he maintains a trap but if he is 
guilty of ordinary negligence. [p. 995, col. 2.] 
, Aa invitation to children to cross a Railway 
line cannot be taken to be an invitation to do 
so only when acconipanied by an adult capable 
of looking after them. [p 996, col. z.] 

Any negligence of the parent or guardian in 
allowing a child to get into the danger zone can- 
not be imputed to the child as something in 
a nature of contrihntory negligence. [p. 996, 
col. r. 

- Burchell v. Hickisson, (1881) 50 L. J. Q. B. 
rot; Lynch v. Nurdin, (1841) 1 Q. B. 29; 4 P. & 
D. 672; 10 L. J. Q. B. 73; 5 Jur. 797; 113 E. R. 
1041; 55$ R. X. 191, Glasgow Corporation v. Tayl», 
(1922) 1 A. C. 44; 9t L. ]. P. C. 49; 126 IL T. 
202; 86]. P. 89; 20 L. Q. R. 205; 38 T. L. R. t02; 
SHefsohn v. Brooke, Bond and Co. (1838) 5 T. L. 
R. 534; Cooke v. Midland Great Western Railway, 
(1909) A. C. 229 at p. 238; 78 L. J. P.C. 76; 25 
T.L. R. 375; 150 L. T. 626; 53 S. J. 319, con- 
sidered. . 

- Messrs. Nugent Grant, T. S. Ramaswami 
Aiyar and V. Sundaram Atyar, tor t.e 
Pli ntiff, 

_ Mr. Vere Mockeit instructed by Messrs. 
Brightwell and Morseby, ior the Defend. 
ants, 

JUDGMENT.—This is a suit brorght by 
a little gir] aged seven called Jayammal 
for dimages for persunal injures rg inst 
the Madras and Sout: ern M hratta R l- 
way Comp iny, Limited. I confess tht I 
hive felt little cific uty abort the facts 
which I miy briefly summiurize as follows. 
The village of Amoor lies on both sides 
of the defendant’s Railway line and the 
Wfajah Road Railway Station isin the 
middle of the vill:ge. To the north of 
the line lie most of the inhabited houses 
which mfke up the villige, and in one of 
those the plaintiff lived with her father, a 
toddy contractor named Jayamuni Na du. 
The Post Office and certain shops lie to 
the south of the line. On the 15th June 
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I921, the plaint.ff went on an errand 
from the northern to the southern part 
of the vilage, and for the purpose she 
would have to cross the line. "There ate 
two recogmsed lcvel crossings with gates 
where Riilway servants are stationed to 
look after the public, one considerably to 
the east and the other considerably to 
the west of the station platform ; but 
the evidence is that it is the habit of 
people who go ffom one partor the village 
to the other to crossthe tine at the point 
where theaccident happened, It happered 
when the child was on her retum journey, 
and the route which she took is quite 
clear from the pl:n. There is a wicket- 
eate close by the Assstant Station 
M:ster’s horse on the extreme south 
side of the line. It is said that is only 
me:nt to be used by the Assistant 
Station M.ster asa meensof Teaching 
his house, but iti: clear that no attempt 
was made to keep it locked with a key 
for bis exclusive use. The plaintiff went 
through this sete and walked westwards 
alon: the side of the line until she got 
oppos te to the platform which she desired 
to teach in order to cross the bridge 
and soo home, She then turned sharp- 
ly to the right and stepped on fo the 
track and was immediately knocked down 
by a hcom te of the defendant Com- 
panv. Toe t.c motive bad brought in the 
tran from Raripet (from the west) and 
the ev dence s that as soon as the train 
comes into the staton the engine is un- 
co. ped and runs eastwards diwn the 
line, until it comes to some point; then 
it ch:nges its d recton ‘and is brought 

ack alung t.e locp-ne (tle southern- 
most of Il the !n's of rails) on which 
dhe child stepped wen s.e was hit, 
to re.ch an eugmnesbed to the west 
of the station for tle p'tfpose of®water- 
ing The ev‘derce ‘s thit as soon as 
t e eucne was uncot pled the whistle was 
sounded. That would obviotsly not 
h.ve helped the little grl, because, if 
the wh'stie lad direct.d her attention 
and caused her to torn her be.d, she 
would have seen tbe engine going away 
fron kerand notapproaching her. It is 
further said, thorgh this is disputed, that 
tie engine wh'stie was sounded again 
after it got on to the loop-lirie at the 
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southern most end” of the two sets of 
rails and” when it was 70 yards away 
from the, scene of the accident. I am 
not convinced ,that the’ witnesses who 
speak to ‘this were speaking with a de- 
finite Te-collection on the particular inci- 
dent on this day rather tban of the, 
general practice which might baye been 
omitted:on any particular occasion, When 
the, engine returned and came alon, the 
loop-line the driver was on the right-hand 
side of the foot. plate, I am ‘satisfied 
that those of the plaintiff's witnesses 
who ‘suggest that he stayed on the. plat- 
form and left the engine to be reversed 
and taken to the shed by the fireman, are 
giving evidence which’ is either untrue or 
inistiken.".l.am quite satisfied that Le 
was in charge of the enrine; but fam 
eqüally; satisfied that, standing on the 
right-band side’ of “the foot-plate, le 
could tot have ‘seen this little girl walking 
afongside the loop-line as soon as tle 
engine got at all near to her, for the 
intervening body, of the engine would 
obviously lave obstructed his view, The 
tw fitemen .were also in the cab, and 
I think’ it is quite clear that they kept 
. RO. sort Of looksout, on the left side of the 
engine, for one of them, Manihkam, the 
fat fireman, saw notling and Duraiswami, 
the second. fireman, only saw the cl.ld 
when she wasfour or five feet away from 
the Engine.. p 
-I have no difficulty in Holding on the 
evidence | before me that the practice of tle 
villagers was to take the short-cut acróss 
the line which the Lttle girl was taking 
when she met with her injuries and that no 
serious steps were taken by the Railway 
Officials to prevent either adults or child- 
ren from going that way. The Statun 
-Mastes no doubt has tried to say that 
when he Saw people doing it he prohibited 
them, but I do not believe him, and John- 
sou, the Enziné Driver, frankly admitted 
that he tried to keep a, special look-out 
when he nea red the wicket-gate, bec. use he 
knew. that people did take this s ort-cut 
habitually. I entertain no manner of 
‘qoubt that if a proper look-out had been- 
kept on the left-band side of the foot- 
plate, that on the other side of the wicket- 
gate,- thia accident coula almost certainly 
have been avoided. A second whistle 
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might: have béen given" to wam thé 
chid if she had been Seen and, if it were 
observed to be unheeded, “the Engine 
could have been stopped as soon as 1t 
got into dangerous proximity ^to the. 
child, I take that Johnson, the Engine 
Driver, who admits that he knew that; 
the villagers used this -short-cut’ babi 
tually so as to put h'm on his guard to^ 
be careful at that spot, must be , taken’ 
to have known, if he had seen the child, 
that she would be- morally. certain "to 
attempt to cross the lite at exactly the 
point where she did cross it, and that 
it was incumbent upon bim, if--he had. 
seen her to take measures to ‘avoid an 
accident. The result seems to ‘be - (1). 
that the Railway Officials connived at. 
the practice of the villagers in crossing. 
the line at this point: and (2) that the 
Engine’ Driver and’ the” firemen- were. 
negligent in not keeping a proper - look-out 
on the left side of the Engine at. a 
point where: they knew that there was 
spécial. danger to'be apprehended from 
people crossing the Iine,. both” adults and 
child: en. c diede Nr ay i 

Such being my findings of fact, I have’ 
to apply the law to. it. as enshrined. in 
numerous reported decisions, -My fitidings 
amount to: this, that ther plaintif was 
not a trespasser but at least a licensee, 
and that the: Company. ‘through’ their 
servants were guilty of‘ negligence. The 
question is whether that necligence gives 
a remedy tu the plaintiff' in law. After 
a long'and instructive ar-ument in the 
course of which almost every. reported 
case whieh could conceivably: have any 
bearing on this matter was, cited to: me, 
I am stil in considerable doubt as to 
what is the real legal position. I go not 
think it can be reasonably expected that 
a Judge of first instance in' this: cour.try 
should go through in review all the cases 
which were citei to him, Lut rather that 
he should summarise the couclusjons which 
he reaches as the result of his ` perysal 
of those cases and leave it to a Court 
of Appeal to put him right ifhe is wrong. 
Two considerstions aprear to me to be 
capable of being dealt with at the outset, 
I make no question but that if this, 
had -been a caseof an adult, the Railway, 
Company would have ‘been entitled to rely 
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upon a plea of contributory negligence. 
And there is an expression of opinion by 
Fry, I] J., im the case of Sitefsohn: v. 
Brooke, Bond &.Co. (x) that contributory 
negligence can be imputed to a child. It 
is urged upon me thatin the cose of a 
little girl of seven years in this country 
where children arecalled upon at a very. 
early age to take a sharein such out- 
doof, duties of a village household as 
tending, cattle and the like, I might 
reasonably find that this child was of 
anage and understanding to have contribu- 
tory negligence imputed to her directly. 
My own opinionis that the later deci- 
sions of.the English Courts have left no 
foom. for such a: doctrine, and I wonid 
especially refer in this connection to the 
words of Lord Atkinson in Cooke v. Midland 
Great Western Railway (2). He says “The 
duty wh ch the owner of the premises owes 
to the persons to whom he gives permis- 
sion to enter upon them must, it would 
appear to me, be measured by his know- 
ledge, actüal or imputed, of the hibits, 
capacities, and  propensities of those 
persons," For the purposes of this case 
I translate that to mean that if the 
Ownets of premises like ə Railway line 
allow children to take short-cuts across 
the line, they must be taken to know 
that a child of seven is likely to cross 
the rails Leedles:ly without looking to 
see whether thereisa dangerous object 
such as a train Or an engine approach- 
ing.’ Two other phrases which occur in 
the cases also, I do not think I am 
called upon to ‘consider here, The one 
is 'allurement' aud the other is ‘trap.’ 
The doctrine of 'allurement? as I under- 
stand it is really equivalent to justifying 
the presence Of the injured plaintiff not 
merely on tbe landowner's premises in 
general but on the pirticular portion of 
it at which he received the injury com- 
plained of. Lynch v. Nurdin (3) is a 
familar instance, and the doctrine is fur- 
ther illustrated by Cook's case itself and 


(r) (1888) 5 T. L. R. 684. 
(2) (1909) A. C. 229 at p. 238; 78 L. J. P. 
C. 76; 25 T. I. R. 375; too L.T! 626; 53 S. 


319. 
- (3) (1841) 1 Q. B. 29; 4 P. & D. 672; ro L J. 
3.72 5 jur. 797; 113 B. R, 1043; 5g R. R 
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by thecase of the Glasgow Corporation v. 
Taylor (4). The only thing that could 
possibly be desctibed as an allurement. 
here is the mete invitation to take the 
short-cut by leaving the wieket-gate un-, 
locked which gave access to the Com- 
pany’s premises, A short-cut is in- a 
sense an allurement to every one: but, 
I doubt if it is so in the sense in 
which that phrase is used in the cases. 
The other doctrine that  figüres promi- 
nentlyin the Englisn cases is expressed in. 
the familiar term ‘a trap’, which bas 
been frequently defined as a danger which 
is known or ought to be known to the 
owner of the pfemises andis not known 
or could not reasonably have been known 
to the licensee, Once more, if this had 
not been the case of a child, it would 
be impossible to say that this wasa trap. 
A Railway Company which invites persons 
of ordinary intellivence to cross its lines 
of rails cannot, I think, be supposed to 
have invited ot licensed them not to look, 
and see whether there was an approach- 
ing Engine or train before they step 
on to the track. The difficulty arises in 
thiscase because the licensee wasa child 
of tender years;and the way in which the 
case, is put to meis this, that if. a 
Railway Company impliedly licenses 
children of tender years to cross their 
lines, they must eXercise a degree of 
care sufficient to counteract the necessary. 
heedlessness of such children. After much 
hesitation, 1 have come to the conclusion 
that that argument is sound and that I 
must accept the proposition that if a. 
Railway Company allows children to 
stray Over its lines, it has to take all 
the precautions which would be  un- 
neeessary in dealing with an adult but 
which are required to protect children 
against their own thoughtlessness. Thet, 
I think, amounts to this, and I do not 
shrink from it, that whereas, in the case 
of a | censee who is an adı I, the owner 
of the premises will only be liable if he 
has on those premises wl,at the cases 
call ‘a trap’, in the case of children he 
will be liable not merely if he maintains 


4) (1922) x A. C. 44; ot L. J. P. C. 49; x28 
A 262; 86 J. P. 89; 20 L. G. R. 205; 38 T. La 
R, 102. 
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a Strap but if he is "guilty. of ordinary. 


feelipence. Or perhaps one’ may say 


that what in. the case of an adult would. 
in the case of 


be | merely meblig ence 
children may be Iegarded as a trap. Ii 
1 am to put it in ‘words, I would 
endeávour to phrase’ it thtis:—to invite 
children to cross. lines of Railway over 
which trains run is to exposethem to the 


datizer of being run over by a passing. 


train or Enzine which must be apparent 
to the Railwiy Áuthorities and is not 
apparent to a child, «nd the scele 
appears to me. tò be turned - wnen you 
have this added factor which to my mind 
i$ clearly revealed by the facts of this 


case, that tie cond'ct of those in charge 


of. the Engine.on this occasion was pal- 
pably negligent 
One last: point 
Railway ` ‘Autnofities which I tlink I can 
deal with ‘very shortly, It was s: gested 
that if there was an invitetion to 


cülldren to cross the Te, it could caly, 


be takeni to bean invitation to them to 
dó so when accompanied. by an aduit 
capable ‘of looking after them, and for 
this prop osition ‘reliance was placed’ on the 
case ‘of Burchell v. Hickisson (5). 

“That. was a case of a ‘defective stair case 


and. 1 think it is obvious that totally: 
apply on the. 


different ; “considerations 
question _ PE license or invitation toa 
thing like a stair-case and a tiing like a 
sli»rt-cüt across a set of Ra lwa 
Tne case has” been invoked to establish 
a sort of d/emma that there is either 
no invitation ‘at all to a chid orat most. 
an invitation" to a child when accom- 
panied by a guardian capable of looking 
after it. That won d seem to afford a 
c.mplate dilemma, bit- I think the later 
cases* negative. the soundness of suc, a 
view..I-also thnk, and I gather the 
same view: is taken by Sir Frederick 
Py: lock i in the later ed tions of his stand rd 
work onthe Law of Torts, t at the view 
that any. negligence of the parent or 
guardian in allowing a child to get into 

what I' máy calf the d.nzer zone can be 
iriputed '£c the child as something in the 
nature of contributory negligence, is ex- 


ploded: by "thé. decision “of ‘the House of 


T,otds in Cooke's Case. ~- 
(s) (1887) so In J, Q. B. xot: 


wis teken by the 


lines.. 


s {1923 

On the whole, I come to the cndi 
sion that the Réilway Company are 
liable in damages to the plaintiff for the 
reasons which I have given 

It: only remains for mein this case 
to fix the amount of damages. With: 
the "consent of the perties I have dis- 
cussed. the matter with my -learned 
brother Ramesam, J. whose knowledge: of’ 
the conditions of lif e of such people is so 
much gre ter tan my own and with his’ 
help and the best consideration I cen give 
to it myself I fix tre dimages at 
Rs, 3,500. That sum wili be paid to the 
Official Trustee and the capital wil be 
retained by him, pending the result of: 
any appeal or pend ng tie attainment of 
m-jority by tie child. The funds | will 
be invested et the discretion of the 
Offic al Trustee and the income wll be 
paid by him to the child’s father during 
the child's minority. Tue plaintiff, w. 1 
have her costs. 

WON. V. Decreed for plaintiff. : 

Z. K. 2E MES 
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PRIVY COUNCIL. : 
APPEAL FROM THE BOMBAY HIGH Court. 
May 15, 1923. : 
Preseni:—Viscount Haldane, Lord Shaw, ., 
Lord Parmoor, and Mr. Ameer Ali; 
‘PUTLIBAI AND OTHERS— APPELLANTS | 
versus 
SORABJI.NAOROJI GAMADIA AND. 
OTHERS— RESPONDENTS. 
Succession Act (X of 1.65), $s. 100, IOI, 102— 
Construction af Wili— Parsi fostator— Right. of resi- 
dence— Invalid stipulations —Present right in residu- 
ary heirs—Principle.of joint family, application of. 
“A Parsi testator, who ‘left large inimoveable. 
properties, after making certain provisions in the 
first 8 clauses of his Will, pil ee by clause 9 
certain residential houses along with furnitures 
“Upon trust to pergit my daughter duting her 
life and until het death of marriage Whiche yer 
shall first ‘happen, and also all my sons anc also 
their respective families during as well-as after 
the respective Lifetime of snch respective sons 
including ‘the widows’ of any’ of my male lineal 
descendants” to ‘occupy the said premises and 
make use of the said furniture and effects free 
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‘of rent during their respective lifetime and until 
-the youngest of my grandsons living at the death 
jof the last survivor of my sons shall attain the 
"age of 18 yeats and from and aftersuch youngest 
of my grandsons as aforesaid shall attain 
‘the’ age of 18 years to sell, realise and 
“convert the same into money and divide 
“the sale proceeds after deducting all expenses 
among such persons as shall be entitled to the 
"proceeds ‘of my other properties under the direc- 
tions in that behalf contained in clauses 11, 12 
and 13 hereof, provided always and I hereby 
direct that the right of residence hercby granted 
to every member of the family as aforesaid js 
strictly personal and will entitle such member 
personally to right of residence and use of the 
furniture and effects, but that such rights shall 
not entitle any member entitled thereto to 
transfer or alienate the same.” 

There then followed provisos that on any 
attempted alienation or transfer the right should 
cease, and also provisions directing that in 
case of any son marrying a daughter of 
son's daughter of a certain person or ceasing 
to profess the Zoroastrian faith or marrying 
& person who did not profess that faith or was 
not born of Parsi parents professing that faith, 
“then and in such case the trust in favour of 
such person and his family for the right of resi- 
dence and nse of furniture herein contained 
shall. forthwith cease and determine and be- 
Come void." 

By clause 10, the immoveable properties 
including the residential houses, subject to the 

‘trusts affecting them already mentioned, were 
devised on trust to expend the netincome for 
the maintenance and unkeep of all such of his 
children and their respective families entilkd 


to the right of residence under clause 9 as should, 


reside in the premiscs there reserved for their 
residence, unti] the expiration of ten years irom 
‘his death or until the death of his last surviving 
“son, whichever should first happen. 

Clause Ir directed that on the expiration of 
‘the first-ten years from the testator's death, 
or from and after the death of his last surviving 
son, whichever shall first happen, the trustces 
should divide the properties (but the residential 
houses subject to the right of residence therein 
gtanted), or the sale-proceeds thereof, and the 
investments for the time being representing 
the same, into five equal shares, end should 
hold each such share as that of each such son 
upon trust to pay the income of each such share 
to such son until his death, and from and after 
the death of each son, or if he should have died 
previously, to pay the same to such persons as 
shonld be presumptively entitled to the corpus 
under the provisions in that behalf therein- 
after contained, until the death of his last sur- 
viving zon, and from and after the death of the 
last sutviving son to hold, each of sych shares 
upon such Trusts as such son m ght have putsu- 
ant to the power in that behalf thereinafter given 
in clause 12 directed. . 


Clauses x2*authorsised, every son whose in- 
terest chould not have ceased under clause 10, 
to dispose by Willor deed upon such trusts and 
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upon such condition with such restrictions, powers 
and provisions as he might think fit, but sub- 
ject to the proportion of shares and order of 
priority thereinafter provided «ind subject to 
clauses 15 and 16in favour of dis issue, widow 
ot next-of-kin, of the share which should be treat. 
ed as allotted to him as afcresaid, provided that 
he should exercise the power in the mannet 
following :— < 
(1) If the son hed sons or lineal descerdants 
of sons, then in their favour only. . 
(2) In default of these, in favcur of his widow 


and daughters or lineal descendants of dau: 
ghters. 

(3) Only in default of any lineal des- 
cendants male or female in favour of any 
other  next-of-kir. 


Clause £3 directed that, in default of the 
exercise of the power so given, each scn’s share 
Should devolve on his sons or their issue per 
Stirpes, and failing such sons or issue, on his 


‘sons’ widow and daughters or the issue of the 


latter. In the event of failure of sons and daughters 
and their issue the widow of any son was fo 
take one-fourth of his share, and the testator's 
remaining sons were to have the remaining 
three-fourths added to their shares. 

Clause 14 devised the residue of the testatcr’s 
property to the executors upon trust to ccn- 
vert for payment of funeral and testamentary 
expenses, debtr, and legacies, and to divide the 

alance into five equal parts, and to pay one 
part to each of his sons for his absolute uce with 
a proviso that the trustees should not be bound 
to sell for ten years, and should in the meann- 
time be entitled to carry on the business of the 
testator, : : ` 

Clause 15 directed that in care any pereon 
beneficially entitled to any share in the income 
OT Corpus of the estate should (1) alicnate or 
Charge his interest; or (2) become Larkrupt; or 
(3) should have decree passed against him for 
over Rs. 25,coo; ef (4) should beecme indebted 
In any sum or sums exceeding Re 25, 00, bis 
interest should thereupon cease and become 
void, and it was directed how suchinterest shevid 
be applicd according as it was a share in the 
income of in ihe ccrpus. 

Clause 16 directed that if any beneficiary sLould 
cease to profess the Zoroasttien faith, or þe- 
come a convert or marry a person not born of 
Parsi parcnts, his interest — «eov  ferilwith 
cease and bercme veid as if ke orshe kad dicd, 
and the trustees  sbovld held such interest in 
trust for such percens or persecu es skevld be 
entitled to it on the death cf such berclieit?y, 
but subject to the provisicrs of Clauscs 15 end 
16. 

After the death ot the testator a question 
arose as to the legal effect of ihe Will: - 


Held, (1) that underthe provisionsin fhe Will 
relating to the residenticl hceuses, the title ceriti- 
red on the sons to occupy them extended fo ocer- 
pation along with their wives ard familics, (kor 
servants also being included cn mere genesal 
‘grounds, and the daughter alse being cntithd, 
if ske resided therein, te have a cack ord tte 
servants necessary for a honsehold; [p. 1001 ,¢ol.T.] 
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. (2) that the expression “personal” used in 
eonnection with the right of residence significd, 
in the light of words prohibiting alienation which 
followed, merely that the testator desired to 
prohibit nttempts at alienation of, a son's title; 

. IOOL, Col. 2. í 

(3) that the. limitations :imposed by the 
rest of the Will contravened the provisions of 
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the Succession Act, and the sons of the 
tetstator, whom. had been given residuaty 
estate, were entitled to have it divided 


among themselves at once, provision being made 
for the residence and maintenance of the testator’s 
daughter. fp. 1002, col. 1.] 
The provisions of the Succession Act, appli- 
cable as they are to persons subject to a variety 
of systems of jutisprudence—being applicable 
to all except the Hindus, Muhammadans or Bud- 
dhists—must be construed according to the 
enerally current meaning of the words used and 
apart from such technical considerations as are 
only appropriate in the law of England. fp. 
1000, col, 2; p. 1001, col. x.] . 
Althongh the principle of joint family may 
not apply to a Parsi with the rigidity with which 
it applies, for instance, in the case of a Hindu, 
still the conception of joint family rights which is 
common in oriental countries ought not to be left 
wholly out of right in interpreting the words 
of a Parsi testator. [p. roor, col. r] f 
Appeal against the decree of ihe High 
Court, Bombay, dated the 8th April 1920. 
Messrs. Upjohn, K C., and E. B. Raikes, 
for the Appellants. 
Messrs. J Simon K. C. J. Wood, 
De Grynther and  MoNasw, for the 


Respondents. 

; JUDGMENT. 
_Vigeount Haldane —This is an appeal 
from a dec ee, made on tbe 8th April 
1920, of the High Court at Bombay, in 
its appellate capacity, affirming with 
variations a decree dated the 14th March 
1919, of Macleod, J., the Judge of first 
instance. The questions decided arose in 
a suit forthe construction and administra- 
tion of the trusts of the Will of the 
late Naoroji Jehangir Gamadia, who left 
a large estate, moinly in Bombay. The 
ehiet questions, which their Lordships 
have to decide - are whether certain pro- 
visions made by the Will fog persons 
other than the  testator's sons and 
daughters, relating to residential property 
ate valid, and whether other and more 
‘general dispositions also made by the Will 
. can be treated as effective, 

The Courta below have decided that all 
the dispositions referred to, with certain 
limited exceptions, are invalid, aid thet 


consequently the property is now present- 


re -[r923 


: a T ; 


ly divisible between. the testator’s sons 
equally under a gift of the residucty 
estate, but subject for a limited period 
to a right of maintendnce out of the 
income Of such pefsOns as during that 
period may be entitled to the benefit of 
such of the excepted dispositions .of 
fesidential property as have been found 
to be valid. l ~ 

The sait was originally brought by th 
first respondent against the respondents 
Nos. 4, 2, 3, 5 and 6, and the present 
appellant. The respondents Nos. 7, 8 
and 9 were addec as defendants by order: 
The respondent No. 10 isa child of the 
first appellant, and was added as a de 
fendant during the proceedings in the 
Appellate Court below. 

The first appellant is the daughterin- 
law, and the second and third appellants 
are sons ot the testator, who left, in 
addition, three other sons and a daughter, 
who are respondents, The second and 
third appellants were defendants to the 
suit, and by an order in Council of the 
27th March 1923, were ordered to te 
added as co-appellants, c: 

By the Will the testator, after declar- 
ing certain charitable trusts of a house in 
Bombay, ss to which no question now 
arises, disposed by clause 9 of other 
houses in Bombay described as the 
Mahalaxmi Bungalow and 56 Homjee 
Street, along with certain furnitnre and 
other effects :— 

0. . “upon trust to permit my 
daughter during her life and until her 
death or marfiage whichever shall first 
happen, and also all my sons and also 
their respective families during as well 
as alter the respective lifetime of stch 
respective gong, ineluding the widows cf 
any of my male lineal descendents, to 
occupy tbe said premises and meke use 
Of the said furniture and effects free of 
rent during their respective lifetime end 
until the youngest 0f my grandsons living 
at the death of the last survivor of my 
sons shall attain the age of 18 years and 
fromand after such youngest of my crerd- 
sons as aforesaid shall attain the are 
of 18 yeass to sell, realise crd convert 
tles:me into mo: ey and divide the sale 
proceeds, alter deductirg all experses, 
among such persons as shall. be entitied 
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to the proceeds of my other Bombay 
properties under the directiors in thtt 
behalf contained in clauses ri, 12 and 
I3dereof, provided always and I hereby 
direct that the right of residence bereby 
granted.to every member of the family,as 
aforesaid, is 'strictly personal and will 
entitle such member personally.to right 
of.residence and use of the furnitrre ard 
effects, but that such rights skall nof 
entitle any member entitled thereto to 
transfer Or alienate the same.” 

There then followed proviscs that on 
any attempted allenation or transfer, the 
tight should cease. and also provisions 
directing. that in case of any son marry- 
ing a daughter or son's daughter of a 
certain person .or ceasing to , profess the 
Zoroastrian faith or marrying a person 


who did not profess that faith. or.was . 


not born of’ Parsi parents professing that 
faith, .“ then-and in. any such case the 
trust in. favour of such person and his 
family for the right of residence and rse 
-of furniture herein contained shal) forth- 
‘with cease and determine and become 
„vold. ” à s 
By ‘clause. Xo the immoveable prop- 
efties in Bombay, including the bunga- 
low: and the -Homjee Street houses, 
subject to the trusts affecting them 
already mentioned, Were devised on trust to 


expend the n. t income for the maintenance - 
and upkeep of all such of his children. 


and their: fespective families entitled to 
the fight of residence under clzuse 9 ês 
should reside in the. premises there re- 
served for their residence, until tbe ex- 
^pifation of fen years ircm his death or 
‘until the death of hislast surviving son, 
whichever should first heppen. 
| Jt:'is on these two clauses that the 
first question to be decided arises. 
will, however, be convenient before frr- 
. thet reference to this question, 10 set cut 
so much of the fest of the Will as is re- 
‘quired for the decision -of the other 
questions. 


Clause II directed that on the expira- 


tion of the first ten. years from the test-- 


ator’s death, or from and after the death 
of hig last surviving son,» whichever srel 
first happen, the trustees slculd div'ce 
the Bombay properties (Lut the Malali smi 
, Bungalow and the Homjee Street House 
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subject to the right ef residence therein 
granted), or the sale prcceeds therecj, 
and the investments for the time teing 
repte:enting ‘the srme, into five equal 
shares, and should hold each such skere 
as that of each such son upon trust to pay 
the income of each such shere to such son 
until his death, and from and after the 
death of each son, or, if fe sreuld beve 
died previously, to pay the same to such 
persons ss should be prestnptively en: 
titled to.the corpus under the provisiers 
in that behalf thereinafter conlaired 
until the deeth of his last survivine son 
-and.from and after the deeth of tke lart 
surviving son te bold cack of stch shares 
“upon Such trusts as such son might have, 
-pursuant to the power in that bebelf 
therein: {ter given in clause 12, directcd. 
Clause 12 futhorised every son whose 
interest should not nave ceased under 
clause 16 to, dispose by Will or deed 
-upon such trusts and upon such con- 
ditions with such restrictions, powers 
and provisions es he might think fit, but 
subject to the proportion ot stares: end 
order of priority trereinafter provided 


cand subject to clauses 15 and 16 in 


favour of his issue widow or next-of-kin, 
.of the share which should be treated as 
allotted to him es aforesaid, prex‘ded 
.that he should exercise the power intle 
manner following :— : 

(1) If the son bad sons or lineal de- 
scendants of sens, tken in ther favour 
only. 

. (2) In defavit of thee, in faveur of 
his widow end davgltets or neal de- 
scendants of daughters. 

(3). Only in default of any lineal de- 
ccendants Male o: female in favour of any 
other next-of-kin. 


e 

Clause 13 directed that, in default of 
the exercise of tke power so given, each 
son'sshare should devolve on his Sons cr 
their issue per stirpes acd failing such 
sons or issue, on his sons’ widows and 
daughters, or the issue of the latter, In 
the event of failure of sons and dangh. 
ters and their issue, tke widows of any 
Son was to take one-fcurth cf his skerte, 
and tke testator’s remaining sons werfe to 
have the remaining three-fcurths added 
to their shares, — pas ; 


e x 


& 
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Clause I4 devised the residue of the 
testator's. property to the executors uj on 
trust to convert for payment of funeral 
and testamentary expenses, debts, and 
legacies, and to divide the b:lance into 
five equal parts, and to pay one part to 
each of his sons for his absolute use 
with a proviso that the trustees should 
not be bound to sell forten years, and 
should, in the meantime, te entitled to 
carry onthe business ot the test::tor. 

Clause 15 directed that in case any 
person beneficially entitled to any share 
in the income or corpus of the estate 
should (1) alienate or charge his interest; 
or (2) become bankrupt; or (3) should 
have decree passed against him for over 
Rs. 25,000 ; or l4) should become in- 
debted in any sum or sums exceedirg 
Rs. 25,000, bis interest should tler«v pen 
cease and become void, and it ws d xect- 
ed how such interest should ke :pplied 
according as it was a share in the income 
or in the corpus. 

Clause 16 directed that if any benefic'ary 
should cease to profess the Zoroastrian 
faith, or become a convert, or merry a 
person not born of Parsi parents, his 
interest should forthwith cease and be- 
come void as if he or she had diec, and 
the trustees should hold such interest in 
trust forsuch persons of person ag should 
be entitled to it on the death of such 
beneficiary, but subject to the provisions 
of clauses 15 and 16. 

The questions taised in this apreal fall 
under two heads. The first relates to 
the persons entitled to the rights of 
fesidence given by clause 9. "The second 
is concerned with whether the five sons 
of the testator to whom he has given 
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were two hear'ng5, the first of wirch re- 
suited in 2 judgment mainly concerned 
with procedure and encing witha drec- 
tion for a re-hearing to be concerned 
withthe merits, The re-hearing took pi: ce 
in tbe spring of 1920. The outcome 
was thit the decision of Mcleod, J. ws, 
so far as tie substance was concerned. 
affirmed, but for somewLat different 
reasons, and with declarations . which 
differed in form from thore 1m. de by h'm. 
The learned Judges in both Courts below 
delivered »pinions characterised by much 
knowledge and consideration, and from 
the work put into those judgments their 
Lordships have derived much assistance. 
If they have arrived at conclusions on 
certain points divergent from those reach- 
ed below, it is notfrom want of «.pprecia- 
tion of the weight attaching to the v ews 
there expressed. ` 
Turning, in tke first plece, to the ponts 
raised on the construction of Causes 9 
and ro, these are whether the rights of 
residence ond maintenerce under there 
clauses exterd to anyone exccpting the 
sons and d uhters ot the test.ter, Soff ras 
the question is one of more than mere con- 
struction, account must he teken of the pro- 
visions in theIndian Succession Act under 
which, by section roo, “where a bequest 
is made to a person notin existence at 
the time of the testator’s death, subject 
to a prior bequest contained in his Will, 
the later bequest shall be void, unless it 
comprises the whole of the remaining in- 
terest of the testatorin the thin; bequeath- 
ed." Section 101 oi the Act inv:lidztes 
any bequest whereby the vesting of the 
thing bequeathed may be delayed beyond 
the life of a person living at the test:.tor’s 


his residuary estate have become entitled’ death, and the minority of some person to 


to have it divided among them at once, 
provision being made only for the main 


tenance and residence of the testctor's 
daughter, the right to such an immediate 


division being based oa the invalidity of 
the limitations and powers in clauses II to 
16, inciusive. 

The case was elaborately argred in the 


Courts of Bombay, first Lefore M. ded, J. 
and afterwards Lefore tle High Ccurt 
-at Bombay in its appell te Ju isd ctc n 
Heaton, Acting C. J., and Marten, J. being 
the Judges, In the Couzt oi appeal, there 


t 


be in existence at ihe expiration of that 
period, and to whom, if he attcins full 
age, the thing bequeathed is to belong. 
Section 102 provides that if a bequest 
is made to a class ot per ons, with regard 
to some ot whom it is inoperative ky 
reason of the rules in the two preced- 
ing sections or either of they, such 
bequest is void. 

The rrlesjust quoted corsttute the law 
of British India app'iczLle to gs: ccession 
to the property of everyore except 
Hindus, Muhammadans os Buddhists. They 


. 
* 
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are, therefore, applicable to those subject 
to a variety of systems of jutisprude: ce, 
and must, therefore, be constrred according 
to the generally current mecning of the 
words used and apart from such technical 
considerations as are only approprizte in 
the law of England. Tre Will, in the pre- 
sent case, was that ofa Parsi, ard al- 
though the principle of joint fc mily may 
not apply to a Parsi with the ricidity 
with which it applies, for eximple, in 
the case of a Hindu, stijl the concep- 
tion of joint family rights, which is com- 
mon in Oriental countries, cought not, in 
their Lordships’ opinion, to Le left whol- 
ly out of sightininterpretipg the words 
of a Parsi such as the auther of the 
Will before them. When, therefore, the 
Question crises as to the meaning of 
the direction in clause 9 to the Execut- 
ofs to permit occupation to tte daughter 
until death or merrige, cyd to el] the 
sons and also all their respective 
families, duting as well as after tle res- 
pective lifetimes of the sons, includirg tle 
widows of the testator’s lineal male de- 
scendants, tle testctor cup} t to be cen- 
templated as having before bis mind 
the family arrangements which would 
be naturalin the case cf hisown sons. 
As to the daughter no question arises. 
No reference is made to a family in her 
case, and it may well be that she could 
not properly claima right to bring in 
husband and family if sbe had them, But 
in the cases of the sons, their Lordsl ips 
thirk that on 2 trie corstructicr of the 
words tle title conferfed on them to 
occupy extended to occupation along with 
their wives and families. The question is 
one purely of intention as shown by the 
particular words vsed in this Will, 
and tbeir Lordsbips think that so regard- 
ed the words give the right to tle sons 
themselves,. and that it is only throvgh 
them that it extends to those they would 
naturally "bring in for the purposes of 
" occupation. Servants must be inclrded 
on more general- grounds. Even the 
daughter must be entitled if she resides to 
have a cook and the servants necessary 
for a household. But white in Fer case 
it is not gatura! in tie same way tkat 
. She shot ld bring with her a family , of 


Which she;is not the head, in the cases, 


. 
*, 
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of the sons, they May ‘have such families 


and be bound by feligion as well as kw 


to hive these resident with them. The 
individual right of occupa[ion is, tlere- 
fore, although «made strictly personal by 
the proviso to the clause, one which 
while given to the sons themselves, is 
of this character. The expression '' per- 
sonal'"in the proviso sienifies, in the 
light of the words prohibiting alienation 
which follow, merely that the testator 
desired to prohibit attempts at aliene ticn 
of a son’s title. As the sons are all 


alive, no question so far arises as to the 


title to reside which can Le claimed ‘for 
the  widows or families of deceased 
Sons. 

Their Lordships, therefore, atstain frem 
expressing an opinion on the title in 
such circumstances. They desire merely 
to point out that sections 99, 100 and 
Ior may give rse to difficulty in the 
claim ofa widow and iamil who have 
survived a son. It is not clear that 
the whole of the testator’s interest in 
the thing Lequeethed wis comjriscd in 
the bequest in such a case in their favour. 
All thet is decided on this cccasicn is 
that the words used import a gift to 
the sons of the right to occupy for them- 
selves and their wives and fem‘Jies, 
along with such servcnts asare r quired. 
The appellant, Putiitai, !s the wife ct 
the appellant, Tehargir, and it is clear on 
this construction that she ought to be 
allowed to occupy along wtk ler rus- 
bend who stpports her claim. if he de- 
sires it. But the title is in law that 
of Jehangr, the husband, and mot hers. 
It does not, however, appear that serious 
additional expense hes leen incurred 


*tkroueh her having joined with her I us- 


band in this appeal, and the course taken 
has its convenience frem the point of 
view of the Courts. What has now been 
said disposes also of the analegous question 
raised under clause Ioas to the perscns en- 
titled to tbemaintenarce allowances pre- 
vided by that clause. : 

As 10 the other questions raised in tl e 
appeal their Lo dships have arrived at 
substantially tle sne results eg the 
learned Judgesin the Courts below. Th y 
think -that, subject to provision. teirg 
made for the valid bequests as to which 
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no question arises, and ior giving effcct 
to the rights of occupation and mainte- 
nance just considered, the five sons of the 
testator have, ¢ present title to have 
the ré idue of ‘the testator's estate divided 
between them. The Will by clause II 
directs that at the expiration of ten years, 
"Or after the.death of the last surviving 
son, ‘whichever should fist happen, 
the Bombay properties and their pro- 
ceeds (subject to the rights of residence 
already referred to), are to be divided 
into five shares, of which one is to go to 
each son, But he is to have @ life in- 
terest only. If he dies, the persons pre- 
sumptively entitled to the corpus under 
subsequent provisions are to have the 
income until the death of the last sur- 
vivor of the five sons. . Then. by clause 12 


each son may by deed or Willappointin - 


favour of his own sons or their lineal 
descendants, - and on faijure of suchissue 
then infavour of his widow and daughters 
‘or their lineal descendants. By clause 
13, in default of the exercise of' this 
power,’ the’ share of each son, if he has 
deft a son or issue of such son living at 
the death of the . last survivor of the 
testator’s sons, is to be held for the sons 
of such soñ and the isse of his predeceas- 
ed sons fer stirpes, and if the son of the 
‘testator has left no such son or issue 
then for his widow and deuehters and 
the issue of predeceased d. :ughter, 

Their Lordships concur in the view ex- 
pressed in the judgments of the Court 
of Appeal thet these limitations contra- 
vene the provisions of section roo. The 
- bequests to ` the sons, daughters, widows 
and issue of the testator’s sons thus made 
do not, in all possible instances, dispose 
of the subject-matter to which they apply 
and So fail to comprise the whole of 
the remaining interest of the testator, It 
is obvious that he has reserved contingent 
tights which might well prove to be of 
value. The unborn beneficia res do not take 
“the whole interest undisposed of by reason 
of the title of his own sons being only for 
their lives. But the difficulties ate not 
exhausted by these considerations. Clause 
'X5 gives over tbe share in income or 
corpus alike ‘cf any beneficiary who 
aliewates, in amy of a number of ways, 
. and in that event creates a discretionary 
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trust, which may extend, so iai as the 
income is concerned, only, to a part of 
it, for the benefit according to selection by 
the trustees of some others of a class 
of beneficiaries somewhat wider thanthat 
of those who areto take under the clauses 
just referred to. The r6th clause also 
puts an end to the title of every bene- 
ficiary who ceases to profess, or marries 
anyone not professing the Zoroastrain 
faith, and gives the interest over infavour 
of those who take onthe death of stich 
beneficiary. In the face of this clause, it 


cannot be contended successfully that 
section Ioo is complied with. -For the 
whole of the remaining interest need 


not pass out of the hands of the trustees 
if there is a forfeiture of the income 
of the sons of the testator. : à 
It wasargued that, even if these qttes- 
tions may’ arise, they do not arise’ now, 
and that the Court ought to have refused 
to decide them in accordance with. the 
principle that declarations are not usually 
made as to merely future interests. But 
the interests are not merely futute- in- 
terests. If the argument based on tle 
invalidity of the subsequent limitátions 
iust considered is well founded, the five 
sons have a present. title to the residue 
subject only to the minor provisions‘ al- 
ready referred to, which title. they are 
now in a position to enforce. 

It follows from this conelusion: that 
in so far as there js a direction in 
clauses Io, 11 and I4 implying æ post- 
ponement of the division of the residue 
for ten years, or until tte death of 
the last surviving son, that the direction 
is inoperative, tle interests to wh: ch it 
attaches being absolute. 

Their Lordships think that shah es 
have said disposes of all tke questions 
that were atgued at theBar. The reasoning 
of Macleod, J. is somewhat different from 
that of the Court of Appeal although 
the result he reached wasin essentials 
not different. Their Lordships have not 
thought it necessary to express an opinion 
on the grounds on which Mecleod, J. 
nimself arrived at a conclusion that tle 
five sons were presently entitled to 
absolute interests. But theve : Cpprec'ate 
the acuteness which guided him in tle 
distinetions he drew, andihey do fot 


* 
* 
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desire to be understood as differing 
from his mode of approaching the ques- 
tions he decided, merely, because they 
have themselves adopted what seems to 
them .the simpler argument which pre- 
-vailed -with the Court of Appeal. 

There remainsthe question of theform 
of. the decree. After putting the procedure 
into what seemedto them a somewhat 
better: shape by the first judgment they 
‘delivered, the Court of Appeal declared in 
a final judgment, to begin with, that 
the right of residence given by clause 9 
to each son was strictly personal and 
did not entitle him to take with him 
his wife and children as residents. With 
‘this declaration tleir Lordships are un- 
able 1o.agfee for the reasons already 
assigned. They are of opinion that the 
tight is one which is givenat all events 
to each of the sons now alive indivi- 
dually, and is a right which entitles each 
son to occupy not only by himself, but 
with his wife and family and such servants 
as he requires. A declaration to this 
effect must. be made. As to the rest cf 
the decree of. the Court of Appeal, their 
Lordships see no reason to disturb any 
part of it, and it stands affirmed. That 
Court dealt with the costs of the suit 
and of the appeal ina fashion to which 
their Lordsh'ps take no exception, ex- 
cepting so far as concerns the direction 
that the appellants and the second res- 
pondents ip the Court of Aprneal shovld 
pay. costs. Their costs in the Courts below 
must be provided for out of the estate. 

As to the costs of the appeal to the 
Sovereign in Council, they have given tc 
this question considerzticn. T} e litizaticn 
has been occas'cmd by dispos tions made 
bya wealthy testator in contravention ef 
thelaw of India. The points so raised 
have given rise to much d'ffüicuity and 
complication. 'The first appellant may 
not, strictly speaking, have been extiiled 
to sue or to brng this appeal. But her 
husband has Joined with herin a way tat 
gets over any serious consequences aring 
from tnis. Under these circumstances, ther 
Lordships think tlat the costs of cll 
patties of thisappeal as, between Solicitor 
and client should be paid out of the 
estate. The case wil go beck to the 
Court of first instance, with direetigns 


*. 
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to very the decreein accordance with 
what has been now said. 


They will humbly advise His Majesty 
accordingly. 
N.H, 


: ‘Decree modified. 
Solicitors for the 


Appella nts:— Messrs, 


solicitors, for the Respondents — Messrs. 
Kenneth Brown, Baker, Baret, AMshwist, 
Morris, Crisp & Co. | 


MADRAS HIGH COURT. 
SECOND Civi, APPEAL No. 286 or roar, 
July 3, 1922. 
Present: —Mzr, Justice Odgers and 
Mr. Justice Hughes. 
RANGASWAMY AYYANGAR— 
DEFEN DANT— APPELLANT 
Versus l 
VEERARAGHAVACHARY—PLAINYFE 


— RESPONDENT. 

Pleadings Appeal, second—Suit cn MOVE LAL mame 
Objecticn as to mon-attestation, mainiainatility of 
— Construction of document Movigage-ceede—Per- 
cod déco ds pay. 

e objection that a mortgage-bend js rct 
duly attested cannot be allowed to be taken dor 
the first time in the Appellate Conzt, as it raises 
a mixed question of Jaw ard fact. fp. 1004, Col, 2,] 

S5richaran Bhandari v. Makhan Lal Bhandari, 51 
ane Cas. 378; 34 P.R. 1919; 78 P.L. R. 1910, relicd 


Shamu Paler v. Abdul Kadir Row 
Ind. Cas. 250; 35 M. 607; 16 C. W. ga 
M. I. J. 323; 12 M. L. T. 338; (1012) M. wW. N. 
935; I0 A. L. J. 259; 14 Pom. L. R. 1024; 16 C. 
(P. C.; Vadla Nagiak ~v. 
Valuru  Divakara Mudaliar, 41 Ind. Cas. 585; 
(1917) M. W. N. 563; 6 L. W. 147; Muniapfa 
Chettiar v. Vellachamy Mannadi, 49 Ind. Cas 
278; (1918) M. W. N. 852; 25 M. L. T. I9; 9 A 
W. 5; Satish Chandra Mitra v. Jogendra. Nåh 
Mahalanobis, 34 Ind. Cas. 862; 44 e 2457 20 C 
W. N. 1044; 24 C. L. J. 125, distinguished. l 
Where it is a question of the construction of 
a document, precedents are not very helpful] 
for each document has to be considered on its 
md [p. i905, eol, 1.] 
ceca of usulructuar Molttggve c in- 
ed the following nne —"You "ua Soe: 
self enjoy the said land frem this, date in 


leu of interest and  bavin id 
aniount of the principal by 7th July Yo js 
endorsed on thus deed, T shall enjoy the 1 


land. If the amcunt be re-paid at the Give: 


tion season of any Ani monih.after the g. 
date on which it falls due the game E. 
receivcd in full and the land restored te my 
session." "gt aim 
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it" Held,: that the clause contained a personal 
covenant to pay. [p.roos,col.a.] . 
..Case-aw discussed. —— 

-' Second ‘appeal against a decree of the 
Court of theSuberdinate Judge, Kumba- 
konm, in Appeel Suit No.* 118 of 1919, 
‘preferred against-the decree of the Court 
of the District Munsil, V:langaman, in 
'OriginalSuit No. 18 of 1918. 


' Messrs. K.S. Krishnaswamy , Atyengar 
and P. S. Ramaswamy Atyengar, for the 
Appellant. 

Mr. T M. Krishnaswamy | Aiyar, for 
the Respondent. - 


: JUDGMENT. 
. Hughes, J.—The first question argued 
in this appeal relates to the alleged in- 
validty of the mortgage on the ground 
that it was not pruperly attested, This 
question, ^n my opinon, has mot really 
been considered by the District Munsif in 
his judgment and he has given nu dec sion 
about it. He'says no doubt in paragraph 10 
«P.W. Nos. r and 2 have’ both attested 
UExhibit A ` Ther evidence shows t.at 
“they attested Exhibit A at the request 
of defendant and that they were not 
‘oresent at the time of execution of 
Exhibit A by the defendant. In his writ- 
ten statement, d»fendont did not put 
' pla ntiff.to proof of the suit mortgage- 
‘deed, Exhibit A. Plaint f appears to 
have put these two witnesses into the 
‘box only tp prove the cons deration for 
Exhibit A. Thefactthat P. W. Nos. 1 and 
2 ‘did not see the defendant execute Ex- 
hibit A by itself dues not count much for 
defendint. Taking the evidence and the 
probabil ties into cons deration, I came to 
the conclusion that defende nt has miser- 
. ably failed to prove his case: I, tl ere- 
' fore, find, the first issue against the defer- 
dant." ‘The first issue dealt only wth 
-the question, of consderttion. Nuw the 
Distrct Munsif wis quite right in gving 
no decision as to the question of val dity. 
The defendant did not raise this point in 
his written statement in the suit;in para- 
graph 6 of that statement he treateq the 


mortgage as valid; he said nothing about. 


its invalidity in his own evidence; tte 
trial proceeded on the footing tlat the 


deed, was a valid mortgage and on that 
' basis the whole trial- was closed, If, 
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as is stated, the matter was referred to 
in the arguments before the District 
Munsf, no request was made that’ an 
issue siculd be framed. If an issue had 
been framed the witnesses P, W. Nos. 1 and 
2 and the defendant might havebeen pro- 
perlv questiuned about it. The evidence of 
P. W No.2 on the po‘ntis ambigu us, and 
certainly requires amplific.tion. “Tere wes 
another attestur wh» was not axam ned 
asa wtnes: in the case ond tke pla.nt.ff 
nrght certa'niy have been able to prove 
that there was proper attestation. In the 
czse reported as Sricharan Bhandari v; 
Makhan Lal Bhandari (x) it was held that 
the objection that a mortgage-bond is. not 
duly attested cannot be allowed to be 
taken for the first time in tre Appellate 
Court, as it raises a question of law and 
fact. In the present case, the objcction 
was notra/sed properly before tle District 
Muns'f and the Subord nate Judge ‘was 
rightin d'sallowing it. Welave been 
referred by the appellant to some cases. 
Shomu Patter v. Abdul Kadir Rowthan (2), 
Vadia Nagiah v. Valuru Divahara Mudaliar 
(3, Muniappa Chettiar v.. Vellachamy 
Mannadi (4) but in the cases an issue 
had been fremed in tke Try ng: Court 
with reference to the questen of valid- 
ity. and that d'stinguishes. those - cases 
from the present case. he respondent 
has referred us to Setish Chandra Mitra 
v. Jog-mdra Nath Mahclanobis ` (3). . That 
wasa case which dealt with the ques- 
tion of proof of execution «nd not w.th 
the question of validity but it is there 
pointed out that the admission of the 
party to the document of ‘its execution 
would dispense with the necessity of ell 
further proof as against him. This is of 
Some importance as ind'cating that in 
such: a case it is only where tre question 
of invalidity is raised that it would be 


(1) 51 Ind. Cas. 378; 35 P. R. Igro 78 
P. I. R. 1919. : 

(2) 16 Ind. Cas. 250;.35 M. 607; 16 C. W, Nt 
1009; 23 M. L..J. 321; 12 M. L. T. 338; (1912) Mi 
W. N. 935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 
16 C. L. J. 596; 39 I. A. 218 (P. C). - 

(3) 41 Ind. Cas. 585; (1917) M. W. N. 593; 
6 IL. W. 147. a. 

(4) 49 Ind. Cas. 278; (1918) M, W. N. 853; 
25 M. L.T. 19; 9 L. W. 5. .e , 

(5) 34 Ind. Cas. 862; 44 C. 345; 20 C. W. N. 
1044) 34 C. L.'J. 129 ^ v. Sw s 
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necessary to go into evidence with res- 
pect'to the  attestatión. ' Tre question 
was’ not pfoperly raised before the Dis- 
trict Munsif. The evidence on tnat point 
before him was incomplete, and even as it 
Stood, did not establish the fact that Ex- 
hibit A. was not duly attested,and on tke 
record the District Munsif was not bound 
to frame an issue and he was not asked 
to do so. The Subordinate Judge riglt- 
ly disallowed the question and it cannot 
be allowed to be raised here. The second 
point argued . in this appeal is that in 
Exhibit A, the mortgace-deed, there is no 
personal covenant on the pert 'of defend- 
ant to pay. Several cases have been 
referred to, but where itis a question of 
construction of'a document cases are not 
very helpful, fur each document has to be 
considered on its own merits, Exhibit 
A recites ““1 have this dav usufructuarily 
murtga:ed to yuu Survey No. 500 A 1 acre 
and 5 cents of land which my wife 
Rintamiyakiammal . was ` enjoying and 
which I have got by exchange and am 
enjoying in the village of Poundareeka- 
puram attached to Th'ruvadamarudutr 
Miganam, TiruvadamarudurSub-District in 
Kumbakonam Talukand theamount, which 
I got thereon as a loan, is Rs. z,000,***** 
you shall yourself enjoy the said Jand 
from this date in lieu of interest and 
having paid the amount of the principal 
by 7th July 1917 having endorsed on 
this deed I shill enjoy the s:id land. 
If the amunt be re-prid at the cultivation 
season ot any Aui month. after the due 
date on which it lalis due the same must 
be Teceivedin full and the land restored 
to my possession. 

The case in ' Pale Muhammad 
v.  JDuvood 6) has been referred to 
but in that case it seems to have been 
taken for granted that there was no 
covenant to piy. In the case Ranga 
Pillai v. Narasimma Ayyangar (7) the report 
does not-contain the full terms of the 
document and the judgement only con- 
strues the proviso . which is similar to the 
last sentence in Exhibit A, and states 
that there ‘are no other recitals in the 

(6) . 30eInd. Cas. 569; 39 M. 10:0; 18 M. L. 
T. 209,29 M. L. J. 325; (1015) M. W. N. 852,7 
- (y) 47 Ind. Cas. 852 (1918) My Wi N. 672. 
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deed to suggest that there was any. 
personal covenent, I- -do not thnk that 
the case in Kunhimai -Kutty Beari v. 
Halekote Aisabi (8) hgips us: But the’ 
case in Sivakami Ammal Y. -Gopala Savun- 
dram Ayyan (9) is useful, as it. shows 
that the proviso at the end of Exhibit 
A is simply to limit the- discretion. of 
the mortgagor to re-pay, the‘ money at a' 
seeson when the land could not-be brirg | 
ing the mortgagee any profit. The- cése 
in Kangaya Gurukal v. Kalimuthu Antiave 
(10) seems to me very ,much “in: Point. 
It deals with a document drawn up -in 
terms very similar to the deed ander 
consideration, and decides that there was a 
personal covenant to pay. Exh bit A fixes’ 
a date for payment, and recites that the 
moftgagor having paid the money by the 
date will take back the Jand, I ám 
satisfied there is a personal covenant to 
pay. The appeal must, therefore, “be 
dismissed with costs. 
. Odgers, J.—With rega d to tte first 
point, I would content myself with say- 
ing that it is not proved on t]e evidence 
that the mortgage-deed (Exh: bit A) was 
not duly attested eccord.ng to rw.: The 
pla intiff’s witnesses were called to prove 
a totally different point, now given upby 
the appellant, and the evidence of one 
of them may not be inconsistent with due 
attestation. Tlere was also admittedly a 
third attestir who was not called. The 
question of the valdity f the mortgage 
was never put in issue, was infact admit- 
ted by the defendant in his written 
Statement, It is obvicus, that it would 
be dangerous tọ remit the case ‘tor a 
fnd.ng on this qvestion now, even süp- 
posing it were open to usto do so. The 
point fails. As to the covenant in Exhibit 
A we have had the material parts "of 
Exhibit A re-translated'. by e Chief 
Interpreter. Ti.ey now appear as tereu nder 
set furth. The mortgage is either a pure 
usuffictuary moftgage or a combination 
of s.mpleand usufructuary as recognised 
in section 98, Transfer of Property Act. 
Tie appellant contends it is the former 
and that the clauses ‘‘ having paid: the 


(8) 62 Ind. Cas. 723; 13 L. W. 


: 434- 
(9) 17M.1i31; 4 M. L. J. 50; 6 Iud. Dec. (N. S.) 


go. E 
- . (xo 27M 586 (P; B) 
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principal aniount before the 7th of July 
1917, and having credited (endorsed) on 


this deed, I shall enjoy the said land’ 


aid “if even. after the fixed time money 
is paid at the euftivation season of any 
Ani month (you shall) receive infulland 
deliver the land to my possession” (the 
Chief Interpretor's translation) are un 
doubted proof of the benefit of the mort- 
gagee, namely, that he may have (1) the 
benefit of a fixed sum and (2) may not 
be called upon to deliver up possession in 
the middie of a. cultivation season. I 
cannot agree. The document Exhibit A 
is executed by the mortgagor Rangaswamy 
Aiyangar (the appellant) alone and the 
reasonable construction is in my opinion 
that he took upon himself obligations by 
these clauses.. The: words used are very 


similar to those considered in Kangaya, 


Gurukal v. Kalimuihu Annavi (xo) where 
it-was held they constituted a proviso to 
pay. c. f. also Sitvakamt Ammul v. Gopala 
Savundram Ayyan (9) also a Full Bench 


ruling The case in Patte Muhammad. 
v. - Davood (6) . was an instance of 
an.. anamolous Mortgage under sec- 


tion 98, Transfer of Property Act, and the 
Court held that the words of the docu- 
ment. must prevail and that section 6o, 
Transfer of Property Act, had no appli- 
cation. In Ranga Pilah v. Narasimma 
Ayyangar (7) there was no definite date 
fixed for re-payment as here and it was 
held that. the wordas to re-payment were 
entirely for the benefit of the mortgagor 
who Could pay when he liked. In Luch- 
meshar Singh v. Dookh Mochan Jha 
(x1) the stipulation was in a different 
form and the learned Judges held that 
the words used only preserve a tight of 
redemption to the mortgagor, Ifthis case 
conflicts with the Madras Full Bench 
decisions? we are, of course, bound by the 
latter. As my learned brotber has pointed 
out, a document of this sort must be 
construed with reference to its own terms 
and circumstances. I think here there is 
a distinct promise in Exhibit A to pay 
by the 6th July 1917, and that thesecond 
clause is not inconsistent with this view 


(1) 24 C. 677; 12 Ind, Dec. (5, $) 11231. r o 7 


as held by the Full Bench in Sévakammt. 
c iid v. Gopala Savundram |. Ayyan 

9). ‘ : 

I, therefore, agree tbat the second 
eppealfails and must be dismissed with 
CoSts. 

VN. V. 


Ze K, Appeal dismisses... 


MADRAS HIGH COURT. 
APPEAL, AGAINST ORDER NO. 106 
OF 1022. 
August 6, 1923. 4 
Present:—Mr, Justice Spencerand . - 
Mr. Justice Devadoss. — . 
KOLLURI VENKATARATNAM-— 
APPELLANT ` 
VENSUS 
THE OFFICIAL RECEIVER, 
GODAVARI DISTRICT— 
RESPONDENT. n P 
Provincial Insolaency Act (V of 1920), 8. 531— 
Transfer by insolvent—Purvchase from transferee 
—(Good faith—Consideration. ; =. 
Within three months prior to the presenta- 
tion of a petition in insolvenay, the insolvent 
nominally sold a property in favour of a person 
with a direction to discharge a mortgage on 
the property. The adjudication which followed 
was annulled by the District Court on a com- 
position, but was restored on appeal.. Pending 
the appeal a near relation of the insolvent, who 
was aware of the proceedings, purchased the 
property from the original vendee and’ paid 
up the mortgage: ° 
Held, that the purchase was not made in good 
faith and for valuable consideration and waa 
voidable under section 53 of the Provincial Insol- 
vency Act, [p. 1007, Col. r.] 
Appealagainst an order of the District 


Court, Godavari, at Rajahmundry, dated 


the 6th December 1921, and made in 
I. A. No. 578 of 1918, in I. P. No. 8 of 
1910 (C. R. No. 28 of 1914 on the file of 
the Official Receiver, Goda vari D.strict.) 
Mr. P. Somasundaram, fox the Appellant, 
Mr. P. Narayanamurthi, for the Res- 
pondent, i 


JUDGMENT,-—One Maradugual Venkata- 
ratnam applied to be declared insolvent 
on the 24th of March 1910 and he was 
adjudicated an insolvent on “the 31st 
August 3912.. Within. thre? _ months, of 


+ 
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the petition in insolvency, the house 
which is the subject of this appeal, 
was nominally transferred for Rs. 4,000 
on the 4tn of January Igio to one 
Perrizu, who is the second respondent. 
Admittedly,the consideration for this sale 
remiined unpaid. On the 22nd of August, 
1912, the same property was sold to the 
appellant, forthe same priceof Rs. 4,000 
by tne second respondent. There was a 
composition of the claims of the creditors, 
approved by the District Court upon which 
the District Court annulled the adjudica- 
tion, onthe 19th December 1912. There 
wis an appeal to the High “Court, the 
rasult of which was that the adjudication 
was restored on the 24th of Mirch 1914 

‘The lower Court has found that the 
transaction, by which the appellant 
purchased the house in question, was 
voidable, under section 53 of Act V of 
1420, as being a transfer of property, 
not made-in good faith and for valuable 
conaidetation, within two years of the 
trinsferor being decle red insolvent. 

The important facts in the case are that 
the first sale was ‘without consideration 
that the appellant isthe nephew and 
son-in-law of the fisrt insolvent, and that 
he admitted in his evidence that he was 
aware of the presentation of a petition 
by his father-in-law, to be adjudicated 
insolvent soon after that petition was 
filed. One Asuram hada mortgage decree 
against the insolvent in Original Suit 
No. 10 of 1g09 and one of the terms of 
Exhibit I (a).was thet the sale amount 
should be paid towards the mortgagee 
decree-holder's decree. The appellant paid 
Rs. 4,700 to Asuram, on the I2th of 
February 1914, and it is now argued that 
payment was . bona. fide, because it was 
made ‘according to the terms of the 


transfer deed, in favour of the appellant’s ` 


vendor; but the appellant must have 
been aware at the time that an appeal 
was pending from the District Court's order 
aunulling the adjudication, and therefore, 
if he paid any part,of the consideration; 
for his transfer, during the pendency of that 
appeal fo a stranger, he did so at his 
own risk. He was not personally bound by 
the covenant in Exhibit A, which was 
executed Ufore the insolvent had applied 
for -adjudication, as regards the promise 
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to pay the mortgagee Rs. 4,000 of the 
putchase-money. Any such covenant 


that was contnined in the document was 
subject to the result of the property 
passing away out of the ihsolvent’s con- 
trol and becoming vested in an Official 
Receiver, The eppellant, in ignoring tle 
fact that an appeal was pending against 
the annulment of adjudication and in 
paying the unpaid purclase-money to a 
stranger, in order to benefit his own fa ther- 
in-law, evidently acted without good faith 
and at his own risk. 

We, therefore, agree with tke lower 
Court that the transaction was voidable 
under section 53, corresponding to section 
36 of the Old Insoivency Actand dismiss 
the appeal with costs. | 

V. N. V, l 

Z.K. Appeal dismissed, 

. LABORE HIGR COURT. 
Civi, Revision No,258 orrig22. 
December 15, 1922. 

Presenj ;—Mr, Justice Broadway. 
MANGSA RAM AND ANOTHER—DEFENDANTS 
—PETITIONERS 
VZYSUS 
KARTA RAM-—~PLAINTIFF —KESPONDENT. 

Arbitration in suits— Agreement to refer by parties 
—Matters extraneous to suit included — Refeyence,. 
validity of— Arbitration— Award containing eg- 
tyaneotts | mallers—J2M codification of award—Several 
arbityators—Disagreement about awayd—W ith- 
drawal from arbitration of disagreeing arbdirator— 
Award, validity of. 

An agreement by the parties to a suit to 
refer their disputes to arbitration is not bad 
merely becanseit includes disputes other than 
those before the Court, if the arbitratoris required 
to report to the Court his decision in regard to the 
subject-matter of the suit only. [p. 1008, col. 1] 

Where an award deals with a matter extraneous 
to the reference, which matter can be separated 


etherefrom, the Court may modify the award or 


remitit to the arbitrators for correction. [p. 1008, 
col. 2. e 

Whore one of several arbitrators withdraws from 
an arbitration merely because he is not in agree- 
ment withthe award made by his colleagues, such 
withdratval does not invalidate the award. 
[p 1008, col. 2.] i 

Civil revision of a decree of the Munsil,. 
dated the27th February 1922. 

Mr. Har Gopal for Mx Shamair Chand, 
for the: Petitioners. , 

Mr. Badri Das, for the Respondent: 

JUDGMENT. —One Karta Ram sued 
Mansa. Ram and Motu Ram for possession 
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of one-sixth of a hopse situated at ‘Lohana. 

The defendants,denieg the plaintiff's cleim 

and afterissues had been settled, an agrec- 

ment to refer their disputes to  arbitre- 

tion was entered iùto by the parties. This 

agreement referred not only to the dispute 

relating to the house at Tohana but to other 
property as well and contained a clause 

to the effect that the arbitrators who were 

three in number, would report their decision 

qua the Tohana house to the Court, and thet 

the parties would be bound by the award 

quz the other property. The award was 

filed on the 5th April 1921, under which the 

plainfiff's suit was dismissed. Objections, 
were filed to this award which was remitted, 

as it was considered that the arbitrators 
should oñit that part which related tothe, 
kalat property. The second award was 

filed by two of the arbitrators on the both 

June 1921; and the suit was decreed. The 

third arbitrator Ram Sahai - Mal. did not 

sigo thisaward but on the 15th June 31921 

tendered his resignation. ^" . ` 

The defendants filed objections te this 
new award alleging misconduet .as -well 
as other points which were duly considered 
by the learned Munsif who dismissed the 
objections and granted a decreein thetetms 
of theawatd. Against this decree the defend- 
ants have -comeupto thisCourt in revision 
and ontheirbehalf Ihave heard Mr, Har- 

gopal, atid Mr, Badri Das has addressed me 
on behalf of the plaintifi-respondent. 

The first point taken by Mr, Hargopal 
was that the agreement to refer was bad 
inasmuchasitalso related to disputes which 
were not the subject-matter of the suit and 
Peddapalayam Bodachari v. Peddapalayam 
Muniyacharl (t) was cited in support 
of this contention. With this authority 
I have no quattel, but I am unable to see 


that the agreement to refer was bad merely ' 


for the*reason that it included disputes 
other thàn that before the Court, for there 
` was a distinct clause to the effect that the 
arbitrators would only report to the Court 
their decision on the subject-matter of the 
suit. , 
Mr, Hargopal admitted that the copy 
of the agreement to which he was referring 
did not contain this. particular clause 
Next it was contended that the order 
(1) 65 Iud. Cas. 92; (1921) M. W. N. 756; 
14 le W. 666. mE 
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remitting the first award was wrong, end: 
reference was made to paragraphs Nos. 12 ; 
and 14 of the Second Schedule. to. the Civil. 
Procedure Code. Hereagain I am unable , 
to seeany ground forinterference. When an 
award deals with a matter extraneous, 
to the reference, which matter can be 
separated therefrom, the Court may modify. 
theawardormay remititto the arbitratots 
for correction, and in this cage the letter 
coufIse was adopted by the learned Munsif. , 

“Finally if was urged that as the'fhird , 
arbitrator had resigned, the award itself - 
was bad inasmuch as the intention ,of the | 
patties wasthatalithethree persorsappoirt-, 
ed should decide the matter. The leatred . 
Munsif has found that the award. was 
actually written on the 14th June 1921, 
although it was not sent to the Court till: 
the 16th; but even if it be considered. 
that.the award was.actually signed by the 
two. other arbitrators on the r6th June 
1921, it seems to me that Kamia Prasad v., 
Jodha Singh (2) cited by .Mr. Badri Das | 
isin point, It seems to me fairly obvious. 
that Ram Sahai Mal, finding that his brother 
arbitrators had agreed and did not see eye, 
to eye with him, decided, to. adopt tlis, 
method, in order to. save his wounded. 
pride which isthe kindest interpretation tq 
place on hisaction, He would undoubtedly 
have been bound by the opinion of the 
majority, as the other arbitrators were 
unanimous and I am unable to see that 
Ram Sahai Mal’s action invalidated the. 
award. ZEN 

In this view of the case it is not necessary 
for me to discuss Mr, Badri Das's conten- 
tion that no revision was ccmipetent on the’ 
ground that the question for decis‘on did 
not relate to the jurisdiction of the Court, 
Amir Hassan Khan v. Sheo ` Baksh’ Singh 
(3), Katrooth Parakote Ammukutiy v. Mand- 
vikramat (4). I accordingly dismiss this 
petition with costs. l 

W, C.A. & N. H. Petition dismissed. ` 

e 7 Ind. Cas. 99; 7 A. X. J. 890. ibis 

(3) 11 C. 6; xr I. A. 237; 4 Sar. P. C. J. 559; 
Rafique & Jackson's P. C. No. 833 5 Ind. Dec. 
(N. 8.) 760 (P. CJ. 

(4) 59 Ind. Cas. 568; 43M. 793; 12 I. W. 331. - 
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CALCUTTA EIGH COURT. 
. APPRAL FROM ORDER No. 308 OF 
i 1021. 

May 17, 1923. 
Present: — Justice Sr Asutosh Mookerjee, 
Kr., and Mr, Justice Rankin. 
RADHIKA NATH, BISWAS— APPELLANT 

VET Sus 
RATI KANTA BAKSHI—RESPONDEN'. 


_ Administration bond—Sureiy— Release. 

Itis open toasurety to an administration 
bond, with the sanction of the Court, to obtain 
. a discharge from future liability upon good cause 
Shown but heis not entitled as a matterof right 
to be relieved of future obligation at his choice. 


Appeal against the order of the Dis- 
trict Judge, Nadia, dated the rrth of 
June 1021. 

Babu Upendra Narain Bagchi, for the 
Appellant. 

Babu Bijan Kumar Mukherjee, for the 
Respondent. . 

JUDGMENT.—We are invited in this 
appeal to consider the propriety of an 
order of dismissal made by the District 
Judge on an application bya surety to 
an administration bond to be released 
from future liability thereunder, It 
appears that Letters of Administration, 
with a copy of the Wil! annexed were 
granted to one Rati Kanta Bakshi in 
respect of the estate of one Harish Chandra 
Sarkar, Radhika Nath Biswas became surcty 
and undertook to pay any amount not ex- 
ceeding Rs. 11,524 for which the adminis- 
trator might be found liable under 
his bond in the event of a breach of 
covenant thereof by him, The estate is 
still under administration by Rati Kanta 
Bakshi. and the widow of the testator 
has instituted an administration suit 
on the allegation that the estate has not 
beenproperly administered by him. During 
the pendency of that suit, the appellant 
made the present application to the Dis- 
trict Judge to be relieved of future liability 
under his bond, on the allegation that as 
the administrator had not properly ad- 
ministered the estate, he could snot any 
longer continue as; surety with safety 
to himself, The District Judge has re- 
fused the application, on the ground that 


- the allegation made by „the petitioner: 


against the administaratot has not been 
established. 
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In support of the present appeal,.re- 


lance has been plzced* on the decision 


in Rat Narain Mookerice y. Ful Kymari 
Debt (1) which appears to have been quoted 
Without disapproval in In, the goods.of 
KanatLal Khan«(2).. ‘Thecase, however, is 
Of no assistanceto theappellant. It is not 
an authority for the unqualified proposi- 
tion that a surety to an administration 
bond is entitled. as a matter of right, to 
be relieved of future obligation at his 
choice. We may add that e en the limited 
view expressed in this decision cannot 
be reconciled with Ba? Som? v. Choksht 
Ishvardus Mangaldas (3) and has been 
doubted in Swbroya Chetty v. Ragam- 
mal (4) and Kandhla Lal v. Manki (5). 
In the case before the Madras 
igh Court, section 130 of the Indian 
Contract Act was held inapplicable to the 
special contract of suretyship entered into 
by a surety to an administration bond 
on the analogy of the deci ions in J the 
goods of Stark (6), Calvert v. Gordon (7) 
and Llyod’s v. Harper (8). It is not neces- 
sery for our present purposes to pronounce 
a decision unon this conflict of judicial 
opinion, which was noticed in Surendra 
Nath v. Amrita Lal Pal (9). Let it be 
conceded that it is open to a surety, with 
the sanction of the Court, to obtain a 
discharge from future liability, upon good 
cause shown. In our opinion, such cause 
has not been established in this case. It 
would indeed be unfortunate if, during 
the pendency of an administration suit 
the Court were to give judgment ina.sum- 
mary proceedings, on the alleged. mis- 
conduct of the administrator. E 


e 
^ 


(1) 29 C. 63; 6 C. W. N. 7. A l4 

(2) 24 Ind. Cas. 447; 18 C. W. N. 320. s 

(3) 19 B. 245; 10 Ind. Dec. (N $.). 166. 

(4) 28 M. 161; 14 M. L. J. 482. "i 

5) r*ind. Cas. 143; 31 A. 56; 6 A. L. J. 19; As 
W. N. (1908) 288. a 
(6) (1866) xı P. 76: 55 L. J. P. 42; 13 L. T. 682; ° 


I4 W. R. 349. ‘ 
(7) (1828) 7 B & C809; 3 M. & Ry. [124 7. 
T. o. S.) K. B. 77; 10» E. R. 925. 1 
(8) (caso) 16 Ch. D. 290; 50 L. J. Ch. 140; 43 
I, T. 481; 29 W., R. 452. iu 
(9) 51 Ind. Cas. 936; 29 C. L. J. 496; 23 C. W. N: 
403; 47 C 115. 


“Order upheld by first Appellate 
4o éxercise furtsdstian— Revision, 


tere 
BALIYA V. BARKAT ALY. 


The result is that the order made by 
the District Judge is affirmed and this 
appeal dismissed with costs, We assess 
theleiting “ea i£ two gold mohurs. 

$, D, _¢ Appeal dismissed. 
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- LAHORE HIGH COURT. 
^ Cxvit, REVISION No, 293 OF 1922. 

pes January 6, 1923, 

Present :— Mt, Justice Campbell, 
- DALIPA AND OTHERS—PLAINTIFFS— 
PETITIONERS 
versus 

BAREAT ALI AND OTHERS— DEFENDANTS 


< —RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), s. 115 (b), 
(c) — Triál Court deciding it has no jurisdiction— 
Court —PFailurs 


Where a Trial Court decides that it has no 


‘jurisdiction toentertain the suit, and the order 
i$ upheld by the first Appellate Court, the High 


‘Court can nader section 115 (8) of the Civil Pro- 


.gedure Code take up both orders of the Courts 
_ below fead together,on the question whether the 
. Trial Court has failed to exercise a jurisdiction 
- vested in it. (p. torr, col. -.] 
` ObBeri—Wherealower Appellate Court, inthe 
, exercise ofits jurisdiction as such Court, erroneous- 
iy decides that a i 
‘jurisdiction to entertain a suit, the High Court 
- has jurisdiction under section 115 (c) of the Civil 
. Procedure Code to interfere. [p. roro, col 2; 
, Pe LOL, Col. rj c 


Trial Court has or has not 


Civil revision of an order of the 


` District Judge, Jullundur, dated the r1th 
JjJanuaty 1922. - 


. Lala Fakir Chand, forthe Petitioners. 
, Messis. K. J. Rastomjland Ghulam Mohi- 
#d-Din, for the. Respondents, 

JUDGMENT.—The present petitioners for 
Yevision, Dalipa and Jai Ram, sonsof Mula, 
instituted on the 6th August 1927, in the 
Court of a  Munsif, rst Class, Jullundifr 
Disttiet, a suit to the following effect, 

“Mula and Ishar were joint occupancy 
tenants under Barkat Ali and other land- 


.'lotds. On the 18th May ror8, thee defend- 


ants sued Mula and Ishar in a Revenue 
Court for commutation of. rent f rim cash, 


. to kirfd and got a.decree on the rirth Sep- 


a 


` tember ror8. At that time Mula had 


abandoned the world and was civilly dead. 


and we, the plaintiffs'were in possessi n 


of his tenancy as his heirs. We were not 
made parties to the suit. The defendants 


^ knew that Mule wasaiviliy dead but in spite 
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of this, fraudulently got summonses issued 
azainst him and fraudulently caused Ishé t, 
who was childless, to file pleas on’ behalf 
of Mula, The tesult was that the decree 
was not ex parje against Mula, We are 
not bound by that decree and are entitled 
to get it cancelled, Mula died on the sth 
May 1921, and we ask for a declaration 
that the decree in the Revenue Court was 
obtained byfraud and misrepresentation.” 
The Munsif held that the suit cauld not 
be decided without decision of the point 
whether the p aintiffs were bound to pay 
cash rent or rent in kind, and under the 
proviso to sub-section (3) of section 77 of 
the Punjab Tenancy Act, returned the 
plaint for presentation to the Collector, 
The petitionets appealed to the District 
Judge who held that the Munsif’s order was 
correct and refused to interfere, They have 
now come to this Court on revision. 
Notice was issued in view of the fuling, 
Rahmun v. Hasham (r), but the learned 
Counsel for petitioners before me concedes 


that Rrhmun v, Hasham (x) was disapproved 


in Jiwan Das v. Piran Ditta (2), and he. 
n0 longer relies upon it, He contends, 
however, that the plaint does not ask the 
Civil Court to decide finally any question 
specified in the various headings under 
section 77 (3) and that, this being so, undef 
section 9 of.the Code of Civil Procedure 
a Civil Court could not refuse to entertain 
the suit. He points out that the plaintifis 
sue mefely for a declaration that fraud 
and misrepresentation wete practised by 
the defendants in the previous suit, 

The fitst objection raised for the respond- 
ents is that this Court has no power to 
interfere in revision since the learned 
District Judge had full jurisdiction to hear 
and decide the appeal and his decision, if 
erroneous in law, did not entitle the peti- 
tionets to apply to this Court for revision, 

"here is, however, authority in a Full 
Bench decision of the Madras High Court 
reported as Vuppuluri-Ajchuyya -v~Srt 


-Kanchumarit Vensata Seetarama - Chandra 
- Rao (3)that the High Court has jurisdiction 


to interfere undes section -115 fe) when a 
lower Appellate Court erfoneously decides, 

(1) 7 Ind. Cas. 717; 73 -P. R. 1910; 103 P. Wi 
R. 1910; 144 P. L. R. 19 o. 

(a) 48 Ind. Cas. 384; 110 P. R. gor8, 

(3) 18 Ind. Cas. 555; 13 M. L. T. 603 24 M, I4 
J. 1x13; 39 M. 195; j 
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in the exetcise of its admitted jurisdiction 
asan Appellate Court that the Court of first 
instance hasorhasnot jurisdiction 10 entet- 
tain a suit. In any case it appears to me 
that this Court can take up under section 

Ir5 (b) both ortters of the Courts below 
tead together, on the question whether the 
First Court has failed to exercise a 
jurisdiction vested in it, 

“At the same time I find no reason for 
interference The object of the petitioners’ 
suit clearly isto obtain a decree which shall 

. enable them to pay rent in cash according 
to the old conditions of tenancy prevailing 
befote the Revenue Courts’ decree of Sep- 
tember 1918 The wotds of section 77 

(3) of the Punjab Tenancy Act ate:—‘‘ No 
oiher Court shall take cognizance of any 
dispute or matter with respect to which 
such suit might be instituted." The peti- 
tioners might have instituted a suit for 
commutation of rent under section 77 (5) 
(b) ox (f) pleading that the previous decision 
was not binding upon them because they 
were not parties to it and because Mula 
their ptedecessor-in-interest was civilly 
dead and, therefore, wasnot a party either, 
It may be true, as urged on behalf of the 
petitioners, that the learned District Judge 
in his order has somewhat confused the two 
questions (a) whether such a suit could 
be broughtin a Civil Court and (b) whether 
a Civi] Court having accepted jurisdictior. 
ought to or could grant the decla tation 
prayedfor,but his ultimate decision that 
the plaint was rightly returned for present- 
ation to a Revenue Court appears to me 
to becorrfect.. . 

I dismiss the petition with costs.  - 
wW, C, A. & N.H. Petitiondismissed, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 59 OF 1923. 
August 20, 1923. 

Present “—Sir Walter Salies Schwabe, KT., 
Chief Justice, and Mr, Justice Krishnan. 
ANGLO PERSIAN OIL.CO., LID., By 
THEIR AGENTS MESSRS. SHAW WALLACE 
& CO., MADRAS'—APPELLANTS 

i VEYSUS 
P. S, PANCHAPAKESA AYYAR— 
* RESPONDENT. 
Arbitration Act (I X of 1899), s. 19— Arbiivation 
clause—Siay of suti—Burden of prosf— Praciice. 


Where a contract contains*an arbitration clause 
referring any question or dispute to arbitration 
and cne of the parties to the contract chooses 
tobring a suit, theother party can then decide 
whether or not he wll remaist before the Court, 
which he indicates, by taking some steps in the 
action, or whether he wll avail himself of his 
contractual rights to have the dispute referred 
to arbitration. If he had msled the plaintiff in 
some way into bringing the snit, it might be good 
ground for punishing himin costs and if the mis- 
leading had been definite enough to amount to 
a particular statement that he would not apply 
to have the matter referred to arbitration and 
would submit to the jurisdiction of the Court, 
it might even amount to an estoppel, so as to 
ptevent him from making an application there- 
after. The mere fact, however, that the defend- 
ant had been threatened with legal proceedings 
for along time and had not drawn the plaintiff's 
attention to the arbitration clause or expressed 
w llingness to refer to arbitration and object to 
the litigation is not a ground for refusing to stay 
the suit on an application on the part of the de- 
fendantafterthe actionis brought. [p. 1012, col. 1.] 

The onus is on the party resisting an application 
for stay of asuit to show some sufficient reasons 
why in the particular case the parties should be re- 
lieved from the obligation which they have contr- 
acted, namely, that their case should go before the 
arbitrators selected by them and not before the 
ordinary tribunals of the land. [p 1012, tol. 2] 

Except in special cases such as where there 
ate serious allegations of fraud, or where the 
point involved is a novel one, or there is a dif- 
f cult point of law which is bound to come 
back by way of aspecial case to decide, or where 
the sending of the case to the arbitrator will 
involve a waste of time and expense, the ordinary 
course is to stay proceedings where the parties 
have contracted toreferthe disputeto arbitration. 
(p 1012, col. 2.] : 

Appeal from the judgment of Mr. Justice 
Kumaraswami Sastriar, passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court on the Judge’s summons 
filed on the 6th of April 1922, praying for 
an ordet ditecting stay of proceedings in 
C. S. No. 88 of 1923. 


e Mr. Vere Mockett instructed by Messrs. 
Short Bewes & Co., for the Appellayts. 
Mr. T.S. Anantarama Iyer and P. S. 
Panchapeyesa Iyer. ior the Respondent. - 
JUDGMENT 


Schwabe, C. J.—This is an interlocu- 
tory appeal from the order oof 
Kumataswami Sastriar,] ,tefusingte slay 
an action on @n application made under 
the Arbitration act, the suit being on a 
contract which contains an arbittation 
clause referring any question or dispute 
which may arise under the contract to - 
two European merchantsresidentin Mad 
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and-in the event of their disagreeing to 
an umpire chosen By the arbitrators before 
commencing the reference, 

‘Lhe view expressed by the learned Judge 
in his jud zmegt ts that as the defendants 
had baen threatened with legal proceedings 
fora considetable time and had not then 
called the attention of the plaintiffs to the 
arb. tration clause or said that they were 
willing to refer to arbitration and objected 
to the litigation, thati sa ground for refus- 
ing to stay on an application on the part 
of the defendants after the action was 
brought. Idonotegree, Theteis noauthor- 
ity in support of the proposition which 
has been adduced before usand I am setisfi- 
ed that the reason is that there is no such 
authority and I see no ground on principle 
for so holding. ‘he law provides that if 
there is a submission for a reference to 
arbitration, and a party chooses to bring 
his suit, the other party can then, decide 

‘whether or not he will remain before the 
Court, which he indicates by taking some 
stepinthe action, or whetherhe will a vail 
himself of his contractual rights to have 
the dispute referred to arbitration. If he 
had misled the plaintif in some way into 
bringing the suit, it might be a good ground 
for punishing him in costs; and if the mis- 
leading had been definite enough to amount 
ioa particularstatement that he would not 
apply to havethe mattet referredto arbitra- 
tion and would submit to the jurisdiction 
of the Coutt, it might even amount to an 
estoppel, so asto prevent himfrom making 
an application thereafter, But I can see 
nothing of the kind ia this case 

“Lhe question then remains as to whether 
or not this is a case where the discretion 
of the Court undersection 19 of the Arbitra- 
tion Act should be exercised in favour of 


the dafendantsby referting to arbitration' 


or whe&her this is a case which should be 
kept before the Court, In that matterthe 
learned Judge has not exercised any. dis- 
cretion put On appeal as we ate disagreeing 
with the grounds which he has given, it 
is open to the unsuccessful party to ask 
us to "exercise the discretion : which he 
could have asked the leatned Judge to 
exercise there, We, therefore, consider it 
for outselves. As I understand the prin- 
eiple in England and here, the Court, 
where thefe isa submission to asbitration, 
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in order to refuse to stay the proceedings. 
must be satisfied that there is no sufficient 
reason why the matter should not be refet- 
red to arbitration in accordance with the 
submission, that is, really saying in other 
words that the omusison the patty resisting 
the application for stay to show some 
sufficient teason why in the particular 
cese the parties should be relieved ftom the. 
Obligation which they have contracted, 
namely, that their case should go before. 
the arbitrators selected by them and not 


before the ordinary tribunals of the land . 
There are some well-defined instances where * 


a Court almost invariably refuses to stay, 
such as a case where thete"aze serious. 
allegations of fraud. '[hete ate cases where 
the point involved is & novel'ór difficult. 
point of law, which the Court is satisfied 
is bound to come beck by way.of a special 
case 10 it to decide, or where it comes to the: 
conclusion thet the sending of the case 
to the arbitrators will involve 2 waste 
of'time and expense. 

Having considered this case, I am not 
satisfied that thiscese is a case which it fs, 
not ptoper to refer to arbitration, From 


several aspects of the case, it is cleaTthat: . 


evidence will have to be gone into, unless 
the arbitrators are persons who have know 
ledge of their own, so as to make it un- 
necessary to have the whole evidence before 
them. ‘Lhe actual point of construction, 
as I understand it, is not a point which 
seems in any way beyond the powers of a 
commercia] man to grapple with, If at 
any time there is a really difficult point 
of law in which the opinion of the Court 
is required, there is ample provisión in the 
Arbitration Act for taking the opinion of 
the Court m o.w. PROS 
In these circumstances, this order is 
wrong and the appeal must be allowed 
with costs here and the action stayed. 
The costs of the application before the 
learned Judge will follow the event of the 
arbitration, (Certified for the Counsel im 
the motion before the learned Judge) 
Krishnan, J,—[his case iş governed 


T 
vi 
PM 


by section r9 of thé Indian Arbitratiom,. 


Act of 1899. Undef that section éhe Court 
should referin accordance with the a rbitra- 
tion- clause in*the contract a case like this 
to arbitrators unless it is; setésfied thet 
there is a. sufficient reason why it should 


a 
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not do so. The section puts the burden 
upon the person who seeks to get the stay 


tefused to show good reason for taking 
such action, The learned Judge in his 


judgment has given two reasonsforrefusing ^ 


the stay in this matter and for going on 
with the suit in Court. He says thet there 
is no sufficient indication in the corres- 
pondence ‘nor even in the replies to the 
lawyers noticesthreatening legal proceed- 
ings, that the defendants were ready and 
willing to have the matter arbitrated upon. 
'"Appatently this refers to the last clause 
of section 19 which lays down as oue of the 
conditions for the exercise of the discretion 
. underthe section that the applicant wes at 
the time when the proceedings were com- 
menced, and thereefter, ready and willing 
to do all things necessary for the proper 
conduct of the arbitration. The mere fact 
‘that in the replies to letters sent by the 
Opposite:side threatening legel proceed- 
-ings the defendant company did not write 
back to say “No, you cannot take legal 
‘proceedings against me" is no ground fot 
holding that they "were not reódy and 
‘willing to submit to atbittetion, if it be- 
‘comes necessary fo do so. The pleintiff 
‘in this case never asked the defendant 
to nominate his arbitrators, or do anything 
in connection with the arbitration in this 
case. Ifheheddoneso andifthe defendant 
"had refused to agree, it might well be said 
that he was not ready end willing to do ali 
things necessaty, for the proper conduct 
of the Arbitration, I em unable to accept 
the learned Judge’s view, that in this 
case there is any indicetion either in the 
correspondence or in the reply to the law- 
year's notices that the defendant was not 
ready and willing to have an arbitration. 

. The othet ground taken by the learned 
Judge is that already 2 heavy stamp fee 
has been paidforthecaseandthat it would 
be a waste of money if the case is now sent 
to the arbitrators. "I hatise matter which 
the defendant could not have helped. 
Ifthe plaintiff knowingfull well that he was 
bound by the arbitration clause rushed 
into Court and spent money in Court-fee, 

. thetcouldnotin any way affect the defend- 
ant’stighttoapplyforstay under section 19, 
forall thatthe has to do under. the section 
is to apply to the. Court before. filing his 
written statement to stay the suit. The ex- 
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pense of paying the Court-fee would have 
been incurred already.in every case and 
it cannot well betreated as a good ground 
for refusing to stay the omse. 

These are thé two grounds upon which 
the learned Judge has based his order fefus- 
ing the stay, ‘The respondent before us has 
taken another ground as well in support 
oftheotdetof the learned Judge. He con- 
tends that the question which has -to be 
dealt within the present dispute being the 
construction of a written contract between 
the parties, itis à matter more fit for the 
Court to dispose of, thanfor thearbittators 


“and that, therefore, the Court:should retain 


the case-on its own file and not referit to 


the arbitrators, As regards that point 


the lea fned Chief Justice. has fujly -deelt 
withit and I need hardly po over the same 
grounds as Iagree with him in whet he has 
said on the point, 'Thelearned Judge has 
not put the case on that gtound at all so 
that we cannot say that he exercised his 


. discretion on such a ground as.thet We 
ate, therefore, free to exercise Our Own 


discretion on this point and in exetcising 
that discretion I am setisfied that this is 
a fitcaseforstaving the action andforsend- 
ing it to arbitratots as the construction 
of the document as well as the facts to be 
found in the case seem to be more fitfor 


two European merchants who ate familier 


with oil contracts to dca] with, than forthe 
Court. 

In these circumstances, I agree with the 
learned Chief Judstice that this appel 
must be allowed and that the stay applied 
for should be ordered. I. agree- alco 
asto the order about costs proposed by 
the learned Chief Justice. - 
VNV. Appeal allowed. 

N.H. > - l Er 
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LAHORE HIGH COURT. | 
SEcoND Crvi, APPEAL NO. 410 OF, 1922, 
^ December I3, 1022. 
Present :—Mzr. Justice Le Rossignol. 
NIHALA AND OTHERS—PLAINTIFFS—- 


APPELLANTS : 3 
VETSUS 
SHAHAB DIN AND OTHERS—DEFENDANTS 
—RESPONDENTS. 
Landlord and tenani—~Non-payment of venj— 
Occupancy rights. i : 
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~ ^ VAMANACHARYA RAMACHARYA V. GOVIND MADHAVAGHARYA: 


A person who is recorded as a tenant-at-will 
and who pays no rent, but is liable to render 
service in lieu of rent, has no occupancy rights 
in thé land he holds, his possession being on suffer- 
&uce. 


Second. appeal from the decree of the 
District Judge, Hoshiarpur, dated the 8th 
November 10921. 

Mr. Badri Das, R. B., for the Appellants. 

Mr, Asim Ullah, for the Respondents. 

JUDGMENT.—‘The question in this case 
is whether defendants should be turned 
out of a small area of village shamllat hither- 
to used as a threshing floor. 

The defendants are occupancy tenants 
but they are also carpenters and their main 
occupation is carpentry, though they have 
a very small occupancy holding other 
than the area in suit. 

The contention in second appeal 
is that the defendants have es- 
tablished an occttpancy right over this 
land as it is an adjunct of their 
other occupancy, but this is a matter which 
cannot be raised in a civil suit. Then 
reference is made to Narain Singh v. Hamir 
Singh (1), Sheoji Ram v. Paukar (2),and 


Bhaw v. Bhag Mal (3), but those are cases. 


which were decided on the basis of custom, 
and custom is not pleaded here, nor could 
it be urged in this Court without a certi- 
ficate. 

These are undoubtedly authorities for the 
proposition that when a non-proprietor 
has occupied common land (generally abadi) 
for several years with the consent of the 
proprietary body he canonot be ejected so 
long as he uses that area for the purpose 
for which it was granted, but the present 
case is different, for the defendants have 
throughout been recorded as tenants-at- 
will and though they have paid no rent 
they have been liable to render service 
in lieu of rent. Their possession has been 
- on stiiferance and they have no occupancy 
right in the land. 

I dismiss the appeal with costs. | 

wW. C. A. Appeal dismissed. 


(x) 936 P. R. 1882. 
(2) x132 P. R. 1884. 
(3) 65 P. R. 1885. 
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BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No, 21 OF 1922, 
Match 29, 192%. i 
Present-—Mr. Justice Prattand Mr. 
Justice Fawcett. 
VAMANACHARYA RAMACHARYA 
AND OTHERS~~PLAINTIFFS— 
APPELLANTS 
versus 
GOVIND MADHAVACHARVA— 


_ DEFENDANT— RESPONDENT, 

Cil Procedure Code (Act V of 1908), Sf. 2, 
97—Suit for vedemplion— Preliminary — decree— 
Appbeal—Dehkhan Agriculturists’ Relief Aci ( X VIZ- 
of 1879), s. 2—'' Agriculturist,” meaning of— Income 
derived from district io which Aci does not apply. 

The tight of appeal under section 97 of the 
Civil Procedure Code only arises when a pre- 
liminary decree is drawn up, and itis the duty 
of the Court, not of the parties, to see that a 
decree is actually drawn up in the suit, where 
this should properly be done. [p..1oxs, col. 2.) 

The drawing up of a decree or the omission 
to do so must be taken as conclusive on the ques- 
tior whether the Court has in fact passed, of 
a preliminary decree, and this js 
the only proper test to apply in «considering 
whether the ptovisions of section 97 of the Civil 


Procedute Code are or are not applicable. 
[p. 1016, col. 1] 

Case-Law discussed. . 

To constitute a person an  *''agriculturist'". 


for the purposes of the Dekkhan Agticulturists' 


Relief Act, he must earn his livelihood principally; 


by agriculture carried on within the limits of 
a district to which the Act applies; income de- 
rived from lands in a district to which the Act 
does not apply cannot be taken into account 
as income derived from agricultural sources 
in determining whether a person is or isnot an 
argriculturisk. — [p. to17, col. 1.] 

Letters Patent Appeal from the sum- 
mary dismissal by Macleod, C. J., in 
Second Appeol No. 43 of 1922, against 
the decision of the Assistant Judge, 
Satara, in Appeal No. 190 of 1920, 
varying the decree passed by the Second 
Class Subordinate Judge at Islamprr. 

Mr. K. N. Koyajee (with him Mr, A.G. 
Sathaye), for the Appellants. 

Mr. S. 5. Patkar, Government Pleader, 
for the Respondent. l 

JUDGMENT. . 

Fawcett, J.—The plaintiffs-appellants 
sted asagriculturists f-r redemption ef 
two mortgages after taking accounts 
under the Dekkhan Agricultrr’sts’. Relief 
Act, The, first two issues were: 
(1) are tne plaintiffs agricultvrists? and 
(2) is any of theplaintiffs an africulturist ? 

August 26, 1919, the Subordinate Judge 
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gave findings on these two issues with the 
reasons, Ke held thit the plaintiffs were 
not agriculturisís at thit time, but plain- 
tiff No. xr and his deceased brother were 
agricultu ists when the mortgages in suit 
were passed and when the mortgage-debt 
was incurred. On the same day he 
appointed two JAtrkuns as Commissioners 
to take accounts under the Dekkhan 
Agr.culturists’ Relief Act, and added that 
findings on the remaining issues would 
be ‘recorded after the return of the 
comm‘ssion. His findings on those issues 
are given in a judgment of April 8, 
1920, when hepassed orders forredemp- 
tionin favour of the plaintiffs, fixing 
the amount payable. etc. The plaintiffs 
made an appeal from his decree, object- 
ing that theamount found due on taking 
the account wisexcesslve, that the terms 
of redemption should be lighter, an-. that 
the lower Court should nave held the 
plainiiffs to be agticulturists at tne date 
of suit. The respondents filed a cross- 
objection that the plaintiffs were not 
agricultursts and were, therefore, nof 
entitled to accounts at all under the 
Dekkhan Agr culturist?’ Relief Act. On 
this cross objectiun the Assistant Judge, 
who heard the app-al decided that the 
. ple ntiffs were not agriculturists even at 
the time of the mortgage transactions. 
At the hearing before him it was argued 
that the respondents’ cross-objection in 
respect of the finding of thelower Court 
on the question of status was time-barred 
as not having been filed within thestatu- 
tory period fromthe date of the finding 
oa the prelim'nary issue as to status. But 
the Assistant Judge held that, as no 
preliminary decree for the taking of an 
account had been drawn up after the 
finding about the plsintiffs being 
agriculturists, there was no obligation on 
the respondents to appeal. A second 
appeal was made to this Court, in which, 
among other-things, the same objecticn was 
taken to thé cross-objection of the respond- 
ents as had been unsuccessfully urged 
in the First Appeal Court. The appeal 
was, however, summarily dismissed by 
the learned Chief Justice. The present 
appeal comes beforeus under the Letters 
' Patent, 

‘The main contention of Mr. Koyajec 


for the appellants is that, though n° 
preliminary decree was actually drawn 
up, yet the case falls within tbe rülinE 
in Municipal Committee of. Nasik City vo 
Collector of Nasik (1) that a” finding on a 
preliminary issue as to status under the 
Dekkhan Agriculturists' Relief Act shculd 
be regarded as a preliminary decree, when 
that finding at once necessarily involves 
the result that accounts should be taken 
under the Dekkhan Agriculturists’ Relief 
Act. He contends that the actual draw- 
ing up cf a preliminary decree in such 
a case is a mere formal and ministerial 
act, not affecting the provisions of sec- 
tion 97 of the Civil Procedure Code, whict 
only ‘speaks cf a decree being "passed'f 
and not of its being "drawn up.” He 
also relies upon Akmed Musaji v. Hashim 
Ebraltm (2). In my cpinion, the latter 
case does not lend any real support to 
Mr. Koyajee’s contention, for it seetrs 
clear from tle reported facts ofthat case - 
that therehad beena forme! pieliminary 
decree drawn up from which an appeal 
could properly be made, and tle point 
in dispute in that case was really grite 
a different one, namely, whett er section 67 
did not apply because the decretal 
part of the adjudication wes tased On a 
matter not contested end the reference 
objected to mightlave been made tepa- 
fately as an otder, It seems io me tLat 
the present questiom is reallv determined 
by the rulings cf this Court in Sakharam 
Vishram v. Sadashiv Balshet (3) and 
Kalutam v. Gungaram (4). These 
cases definitely dec ded that the right cf 
appeal urder secticn 07 cf the Chil 
Procedure Code only arises when a pre-. 
liminary decree is drawnup. It is also 
there pointed out that it is tre dity of 
the Court, and not of the partigs, to 
see that a decree is ecttally drawn tp 
in the suit, when this should properly te 
done. , 


(1) 29 Ind. Cas. 589; 39 B. 422; 17 Pom, Is 


R. 324. š i 
(2) 28 Ind. Cas. 710; 42 I. A. 91; 17 Ecm. 
L. R. 432; ro C. W. N. 449; 17 M. 1. T. 312; a 
L. W. 377; 21 C. L. J. 419; 13 À. L. J. 540; 29° 
M. L. J. 70; (1915) M. W. N. 485; 42 C, ory (P. C). 
(3) 19 Ind. Cas. 804; 37 B. 480; 15 Pcm. L. 
R. 382 : 
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(4) 23 Ind. Cas. 605; 


16 Rom. L. R. 67; 
38 B. 331. m 
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These decision§ virtually dissent from 
the wiew as to waiver of the right of 
appeal taken in Govind Ramchandra vw. 
Vi hal Gopal 45) which is the only sub- 
stantial authority for Mr.Koyajee'sc nten- 
tion. It seems to me that the drawing up of 
a decree, cr the omission to do so, 
must be taken as conclusive on the ques- 
tion whether the Court kas in f ct passed, 
or not passed, a preliminary decree, and 
that this is the only proper test to apply 
in considering whether the ptuvisons of 
section 97 are, or ere not, appl cable. 
Reference may also be made to Stdhanath 
Dhonddev Garud v. Ganesh Govind (6) and 
Bat Divali v. Vishn v Manerdas (7) where 
this test was so applied, The Full Bench 
ruling in Chanmalswami v. Gangadharappa 
(8 only overrules the former case, in so 


far as it Feld that decisions as to mis- 


joinder, limitation and jurisdiction (thovg h 
.not disposing of the suit) were adjudi- 
cations, in respect of which a preliminary 
decree ought to be passed. The Fuil 
Bench decision leaves the other point 
entirely untouched. And it is clear from’ 
the remarks of the learned Judges’ in 
Municipal Commitee of Nasik City v. Col- 
lector of Nasik (1), ttat they would not 
have admitted the Appel No. 293 «f 
10912, if the adjudication ti at tle pla‘nt- 
iff was an agticulturist, lad not been 
formally expiessed. in a decree. There 
is, therefore, the clearest autlority aga nst 
our accepting the contention of Mr. 
Koyajee. 

The decisions in the lost mentioned case 
and Dattatraya Purshcttam Parnekar v. 
Radhabat Balkrishna Trimbak (9) are also 
conclus've onthe point that no preliminary 
decree Should be drawn up. in a suit 
like tbe present, unless the Court cont 
Sidersethat there is a proper case for 
passing 2 preliminary decree directing 
an account to be taken under O. XX, 

= 

(5) 16 Ind. Cas. 159; 36 B. 536: 14 Bom. 
"X. R. $60. 

(6) 17 Ind. Cas. 637; 37 B. 60; 14 Bom. L. 
- gro. ` : 
D 4 Ind. Cas. 829; 34 B. 182; 11 Bom E, 
.. 1320, 

(8) 26 Ind. Cas, 885; 39 B. 339; 16 Bom. 1,. 


R. 954. 
(9) 60 Ind. Cas, 885 45 B. 627; 23 Bom. 
Li R. 921, 
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r. I6, of the Civil Procedure Code. I 
have already in tre latter-case expressed, 
my opin'on that th's skould seldom be 
necessary in a suit where the accounts ale 
to be taken under section 13 of the 
Dekkhan Agriculturists’ Relief Act. And 
I doubt whether O. XX, 1. 16, can. 
ever be properly applied to the case ofa . 
redempt'on suit, The provision .of the 
Civi] Procedure Code which regulates the 
granting cf a prel’minary decree in such. 
a cas? is O. XXXIV, 1. 7, which 
clearly contemplates there being only one: 
ptelimirary decree, (a) directing an account 
to be taken (if the amount due cannot. 
be at once declared), and (b) giving direc- 
tions as to payment of the sum certified on 
that account to be due in respect of the 
mortgage-debt &c. The same applies to, 
other mortgege suitsunder rules 2 and 4. 
Otherw'se there world be two preliminary 
decrees, a thinz which is clearly not con. ` 
templated by the provisions of the Civil 
Procedure Code. 

As laid down by the Privy Council .in 
Rangoon Botatoung Co., Lid. v. Collector: 
ofRangoon (10) a party has no right of 
appeal unless it is specifically given by: 
Statute. In my opinion, sections 2 and 
96 of the Ciil Procedure Code, upcn | 
which alone the right of appealin a case 
like the present can he based, must be 
construed with reference to section 33, 
which distinguishes between a judgment: 
and a decree, and O. XX, r. 6, which 
prescribes the contents of a dectee. If 
no stich forml document has been drawn" 
up then, in my opinion, no decree has 
been “passed,” from which an appeal 
can be broug:t under section 96 or 
section 97. For these reasons, I hold that 
Mr. Koyajee’s contention is not correct 
and that the Assistant Judge was justi-- 
fied in treating the respondents’ ` cross- 
objection as one that could properly be 
made. 

The only other point is whether the 
Assistant Jude was justified in his finding 
that the appellants ‘were not “agricri- 
turists,” as defined'in the Dekkban Agri- 


(ro) 16 Ind.*Cus. r88; 40 C. 21; 14 Bom. L. 
R.. 833; 16 C. W. N. 061; 32 M. L. TL ros; (1912) 
M. W. N. 781; 16 C. L. J. 245; 23 M. In J. 276; 
IO A, L. J. 271; 5 Bur. L, T. 205; 6 I. B.R. 
150; 39 1. Ac 197 (Pi C.) 
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culturists’ Relief Act. The Subordinate 
Judge has -treated tie plaintifis’ income 
from lands in Kolhapur State as income 
from’ azricultural sources, which can be 
taken into account in favour of theplaint- 
iffs, but it is clear that the Assistant 
Judge.correctly held that no income from 
lands xot in a district, to which the 
Dakkbhan Agriculturists’ Relief Act applies, 
can properly be s» treated: for, to con- 
stitute a person as "agriculturist" for the 
purposes of the Act ke must earn his 
livelihood principally by agriculture carried 
on’ within the limitsof a district to which 
the Act applies. Also it follows that the 
income from the Kolhapur lands must 
be treated as income on the other side 
of the account, f. 2, as non-agrculturel 
income. It was contended that the lower 
Court was wrong in deducting the assess- 
ent of the lands from their gross 
income, but obviously the Court must 
take into account only the net income, 
just asit does in the case of any other 
sotirae of income. 
In my opinicn, therefore, the appeal 
must be dismissed with costs, 


Pratt.J.—I concur and Lave only a 
few words.to! add on. the point raised 
by Mt. Koyajee under section 97. 

.A decree follows cn the judgment Lut 
a decree is totally distinct from the judg- 
ment. ` Sections 96 end 97° give an appeal 
from the decree; but there is no appeal 
from the judgment. ‘For instance, the decree 
may bein favour of a party in spite 
of findings .against the party in the 
judgment as in Anusuyabai v, Sakharam 
Pandurang (11) atid, as there held, there 
would be no right of appeal from the 
judgment. It isidle, therefore, to contend* . 
that a decree is implied in the judgment. 
Unless a decree is drawn up there is no 
appeal This i» made further clear by 
the provision in the definition of the 
decree for formal expression. The neces- 
Sity for formality was emphasized in 
Khadem Hossein v. Emdad Hossein (12), 
the case. which led,to the insertion in 
the Code of th: section dealing’ with 
preliminary decree. On this ground alone 
the objection under section 97 fails. 


at) 7 B. 454; 4 Ind. Dec. (N. 8.) <3 
(iz) 29 C. 758 at p. 760; 5C. Wi Ne 6 27 (E. B )s 


* 
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Again, the finding on the issues as to 
status and the order of refefence to 
the Commissioner are not 2 judgment 
whch could be the basis of a decree. A 
decree involves a conclusive determiration 
of tle nghts of parties, Lut it is pre- 
liminary when in spite of that corclu- 
sive defermiration the sut is not cm- 
pletely disposed of. This distinction was 
clearly made in Counsel’s argument 
adopted by the Courtin Dulhin Gulab Koes 
v.Radha Dwlari Koer (13). 1t occurs when 
after decid ng the suit the Court has to 


stay its hand in order to work cut the 


consequences of the decree on which the 
complete disposal of the suit depends. 
[here may be arithmetic asin a suit 
for accotint—Ruhimbnoy Habibbhoy v. 
Turner (14) or execution as in a suit for 
partition—Khadem  Hossein's case (02). Yn 
each of these cases the tights of the parties 
as to accountabilty and severaltv have 
been conclusively deterniined. 

But here the suit was for redemption 
aud the taking ofan account would be 
ancillary to a decree forredemption. The 
Court, however, ordered an ecccunt. to 
be taken without making an order for 
redemption. It seems clear, therefore, 
that there wasno determination of the 
rights of the parties and. no judgment 
wh ch could be the basis of a prelimi nary 
decree. 

Appeal dismissed, 


(13) r9 C. 463; 9 Ind. Dec. (N. S.) 753 (Œ. B.) 
(14) 15 B. 155; 18 I. A. 6; r5 Ind. Jur. 35; 
5 Sar. P. C. J. 639; 8 Ind. Dee, (N. ze (P. C. 


Z. E. 
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Where one of several co-sharets reconstructs 
joint propery without protest from the others, 
it is equitable that when the other co-sharers 
demand theirshares of the property they should 
pay the proportiogat® expenses of the recon- 
struction. e : 

Second appeal against tbe judgment 
and decree of the Additional Judge, 
Fyzabad, dated the rst July 1922, modify- 
ing that of the Munsif, Fyzabad, dated 
the 25th July 1921. . 

Mr. D. K. Seth, for the Appellant. 

Mr. H. N. Das, for the Respondent. 

JUDGMENT.—The plaintiff Saraswati 
"Devi sued for the possession of two 
houses on the ground that she was. 
auction-purchaser and the defendant was 
a trespasser, Who had recently rebuilt 
one of the houses inspite of her protest. 
The Court of first instance held thet the 
defendant was owner of half the property 
and gave the plaintiff a decfeefor joint 
possession to the extent of one-half, but 
on conditon of her paying Rs. 250 to 
the defendant, that is, half the cost of 
the construction made by the defendant. 
In appeal by the plaintiff the learned 
Additional Subordinate Judge of Fyzabad 
deleted from the decree the order for 
the payment of Rs. 250. Tho defendant 
hasin consequence come here in second 
appeal. 

I think that the order of the Trial 
Court was equitable. The plaintiff's own 
witnesses stated that the defendant had 
Spent Rs. 500 in rebuilding one of the 
two houses. The plaintiff did not at 
the first opportunity prevent the defend- 
‘antfrom making the construction. The 
construction is not of such a nature as 
to raise a presumption that the defend- 
ant made it in order to deprive the 
plaintiff of her share of the property. 
When ene of several co-sharers re- 
constructs joint property without protest 
from the other co-sharersit is equitable 
that when the other co-sharets demand 
their share of the property they should 
be called upon to defray the proportion- 
ate expense of ‘the new constructions. 
The argument of the lower Appellate 
Court has no force that the defendant 

T 
ng the construction. The detendant 
specifically mentioned that he had spent 
Rs. 700 in. making the construction, end 


demanded proportionate payment . 
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there was no necessity for him to. raise 
that plea in the written statement if he 
did not desire repayment of à' portion oi 
the expensein. case of a portion of the 
property being decreed to the plaintiff. 
Itis in evidence that only one House is 
reconsttucted. 

I, therefore, decree to the plaintiff joint 
possession to the extent of one-half .of 
the house which has not been altered 
and joint possession to the extent 
of one-half in the other honse on pay- 
ment by her to the defendant of Rs. 250. 
The plaintiff shell pay costs of this 


Court and of the lower Appellate 
Court, ia 

Order accoreudigly. 
N, H, 


..-. M^DRAS HIGH COURT. 
SECOND CiV1i1i APPEAL No. 368 OF rg2r. 
APPEAL AGAINST ORDER No. 348 OF 1921. 


July 24, 1923. 
Preseni:—Mr. Justice Odrers and 
Mr. Justice Hughes, 
SELLAPPA GOUNDAN— APPELLANT 
VETSUS : 
MASA NAIKEN AND OTHERS— 
PLAXINTIFES— RESPONDENTS. . 
Civil Procedure Code (Aci V of 19c8), O. 
XXXII, r. 4—Mtnor-Guardian ad litem— 
Adverse tnteveste Decree, whether binding on mincr. 
Where in a suit on a mortgage: executed. 
by a Hindu father not for discharge of any 
antecedent debt but for purchsing new lands, 
the father himself was appointcd guardian for his 
minor sons and failed to put forward the defence 
that the mortgage was not binding on the sons : 
Field, that the interestsof the father were 
adverse to those of his sons and the latter were 
not legally represcnted in the suit and the decree 
therein was not binding upcn them and was liable 
to be set aside at theirdnstance. [p. 1021, col, a] 
Case*Law referred to. Te 
A: minor represented in a suit by a guardian 
whose interest jt adverte. to the minor is not 
represented at all and any decree pagsed in the 
suit is a nullity so far as the minor is concem- 
ed. [p.xze2z,.col, 1] . 


Ces \ 


-— | * 
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Seeond appeal against a decree of 
: the Court of the Subordinate Judge, 
- Coimbatore, in Appeal Suit No. 8o of 1920, 
preferred against a decree’ of the Court 
of the Additional District Munsif, 
Coimbatore, in Original Suit No. 552 of 
1918, and appeal against an order of the 
Court of the Subordinate Judge, Coim- 
batore, in Civil Miscellaneous Petition No. 60 
of rg21,in Execution Petition Revision 
NO., 133 of 1917 (Original Suit No. 156 
-of 1915). 

Mr, A. Krishnaswami Iyer, for the Ap- 
pellant. 

Mr. T. Narasimha Iyengar, for the Re- 
spondents. 


GMENT. 

Odgers, J.—This was a suit shortly fora 
declaration that the decree in Original 
Suit No. 156 of 1915 on the file of the 
Sub-Court of Coimbatore is not binding 
-on the plaintiffs in this suit. The lower 
Appellate Court kas found that the decree 
is not binding on the ground that the 
minor plaintiffs were not properly re- 
presented in that suit by their father as 
guardian ad iiem, as tne interest of the 
latter was adverse to theirs, I think the 
iower Appellate Court further intended in 
paragraph 2r of the judgment to find tbat 
the guardian did not Taise the proper 
defences to the suit on the minors' behalf 
thus imputing negligence to him in the 
conduct of the suit. The appeal is by 
the first defendant as purchaser in 30918 
from the  decree-holder in Original Suit 
No. 156 of 1915 and the plaintiffs are the 
sons of the second defendant. ‘The suit, 
` Original Suit No. 156 of rgr5, was in re- 
spect of a mortgage (Exhibit C) and the 
Money advanced was utilised for the 
purchase of new lan ds—thisis admitted. The 
suit was brought in I9r15end the final decree 
(Exhibit E) was passed in February 1917. 
It isagainst the father and his minor sons 
(4nler aida) and directs sale of the property 
and if necessary a personal decree against 
the father, the first defendant in that suit. 
The written statement of the first defend- 
ant (Exhibit B) settled by his Vakil 
Mr. N. Ramaswami  Aiyar—alleges dis- 
charge and points aS to ,payment of in- 
terest. The point made agsinst defend- 
.ant No.*ris tnat be ought to have pleaded 
that the mortgage was not bimding om 
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the minors, not being for an antecedent 
debt. Leading up to the appointment of 
the father as guardian we have E>Libit F, 
the pla'ntif's affidavit, asking for the 
appointment,of himself and stating tkat 
he had no interest cdverse to that of 
his mincr sons. He was duly appointed 
by the Court, On tbe roth December 
1915 the defendant on behalf of himself 
and his minor sons, appointed Vakil, Mr. 
N. Ramaswamy Áiyar to appear forbim, 
The present suit was filed on 5th July 
1918, by the minors through their mother, 
none ci them having yet attained majority. 
Mr. A Krishnaswamy Aiyar's first point 
for the appellant is thet tLere was no 
disability on the pert of the father and 
that, evenif he was not a proper person 
to be appointed on the ground of interest 
his appointment was a Mere irregularity. 
Some of tke cases cited for the appel. 
lant turn on the distinction as to whetker 
the proceedings against minors, where their 
guardian's interest is adverse, are mere 
nullities or only voidable (See Per Sadasiva 
Aiyar, J. in Appeals Nos. 347 and 348 of 
1919 (unreported) and Kuppuswam Iyengar 
v, Kamalammall (1), Munna Lal v. Ghulam 
Abbas (2). Tiis distinction is without im- 
portance in the present case. 


In Second Appeals No. 407 of 1919 to 
which my learned brother was a party 
it was held on the facts tlat there was 
no divergence of interest and in Seccnd 
Appeal No. 10902 of 1918, to which be was 
also a party, it was held relying on Rasnid- 
un-nisa v. Muhammad Ismail Khan (3), 
that representation by a guardian wLose 
interest is adverse ‘s nu representaticn at 
all. It is trie thattle Privy Council in 
Wahan v. Banke Behari Pershad Singh (4) 
decided that defects in Procedure are mere 


(1) 59 Ind. Cas. 662; 43 M. 842; 12 L.W. 243; 
39 Wa L. J. 375- 

(2) 6 Ind. Cas. 788; 32 A. 287; 11 C, L. J. 557; 
12 Bom. L. R. 439; 14 C. W. N. 744; 8 M, X. T. 
2p ca M.L.J.591; 37 ILA. 77; 1% O.C; 123 


(3) 3 Ind.Cas. 864; 31 À.572; 13 C.W. N. 1182 
IoC.L.]. 318; 6 A.L.J. 822; 11 Bom.XL.R. 
2235 6 M. L.T. 279;19 M. kb. Ja 631; 36 LA. 
168 (P.C). 

(4) 30 C. 1021 atp. 1038; 7 C. W, N. 774; 
5 x L. R. 822; 30 I. A. 182; 8 Sar. P.C. J. sx 
(P. C:). "A 
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irregulagities. In tnat case there was no 
formal order of appointment and neither 
minors nor. their Mother were 
served with notfce and in Munnu Lal v. 
- Ghulam | Abbas (2) the absence of 

an; affidivit was held not sufficient to 
render the proceedings illegal and void. 
In Bent Prasad v. Lajja Ram (5) it wes 
held that a decree against the minor pro- 
perly represented cannot be set aside save 
on proof of fraud OT collusion by the 
guardian, See also Raghubar Dyal Sahu 
v. Bhikya Lal (6). Here in my opinion 
we have much more then a mere irregu- 
larity. It. was improper and in fact 
illegal to appoint the father guardian at 
all. See Murli Dhar v. Pilambar Lal (7) 
‘and Ramjiban ;Sahah v. Dhiku Singh (8). 
was manifestly to, his interest to throw as 
much of the burden,of the mortgage debt 
. as he could on the .minors' shares and to 
. exonerate his .own share prop. ttionetely. 
It is difficult to imagine a case wireTe une 
defendant's interest could be more adverse 
to that of another than tke' present case. 
‘The debts; not being antecedent, and 
‘the money haying been borrowed for tke 
purpose of buying new lends, the defence 
that the minors; shares were not lable 
ought tc have ptevailed if it had been set 
up on their. "behalf. The father and bis 
Vakil musthave kaown that this defence 
was open and I am prepared to holdif 
necessary that the guardian showed gross 
‘negligence in not sett ng up this defence 
within the decision in Chunduru Pon niyya 
' v. Rajam Viranna (9). However a decisicn 
“asto this may be unnecessary as I ho'd that 
the law goes to this length that a ‘minor 
‘represented by a guard’an whose interest 
is adverse is nct legally represented at 
“ali. Thig is I think the result of the 
decision in Rashid-un-msa v. Muhammad 
Ismail Khan (3) as followed in Second Appeal 
‘No. 1002 ‘of 1918 (supra) in this Court, 
. In. the former case the Privy Council 
laid down that.as.the guardian ad litem 


^9. , 


~ 
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Ind. Cas. 63; 38 A. 452; 14 A. R. J. 438. 
i oe 69; 6 Ind. Dec. (N.8.) 48. . 

. (y) 661nd.Cas. 372; 44 A. 52520 A.L. J. 329; 
(1922) A.I. R. (A.) 91; 4 U.P. EL. R. (A.) 170. 

` (8) r6Ind.Cas.246; 16 C. L. J. 294. 

. (a). 70 Ind. Cas..668; 45 M. 425; 15 L.W. 427; 
(1922) M. W. N. 213; (1922) A.I. R. (M) 273; 4; 
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had an adverse interest to. that, of the 
minor, the. litter was never *à party to 
the suit in, the proper sense of the . term. 
“In that case the so-called guardian ad litem 
bought up the decrees obtained. against 
the estate of -his deceased-brother, whose 
daughter Le represented as. gvardian ed 
litem." | He thus appeared eas . the. -repre- 
sentative of the- debtor end as the sole 
creditor of the estate in. his own right. 
Their Lordships thereupon keld thet the 
daughter was never represented at; all, 
This disposes of the main point | argued 
before us. ‘here are two. other points 
which may be briefly disposed of, . . 

(1) That the District Munsif’s Court 
had no jurisdiction to entertain the suit, 
Mr, A. Krishnaswami Aiyar admitted we 
were bound by the ruling in Arunachalam 
Chetty v. Rangasami Pillat (10) but desired 
to keep the point open in the event of 
a further appeal. eo AM E 

(1). Appellant may ask.for partition 
without being driven to a fresh suit; in 
order to secare at- least -the share .of 
the father second defendant here—Davud 
Beevi Amu:al v. Ramakrishna Adyar (xx). 
Tois is not resisted by .Mr. T, Narasimha 
Iyenzar for respondents and will be dec- 
reed. i NS 

The appellant has feiled on- tre majn 
question raised befere us ard I would 
dsmiss the appeal with costs, : The 
decree of this Cotrt will.coníaina provi- 
sion to carry cut tie effect of the 
preceding paregraph of this judgment, 
The civil miscellaneous appeal 's tLerefcre 
allowed but there will be no order as to 
costs. , - ' 

Hughes, J.—I agree. The interests of 

ethe father and the sons in Original Suit 
No. 156 cf 1915 were divergent. .A defence 
was open to tke sons which wes not 


“open to-the father and could not be 


pleaded by the father himself; and. the 
father would profit at the. sons’ expense, 


if that defence were not raised in the 


suit as in fact it was not. The questign 
therefore is whether the decree - passed 
in that suit, in which the father repre- 


(10) 28 Ind. CaS. 79; 38 M. 922; 28M. 1. J.118; 
(1015) M. W.N. x18; 17 M. L. T. 154 (5. Bj). 
(tx) 72 Ind. Cas.81; 44 M. L. J.309; 17 L. W: 
332; (1923) M. WSN. 202; 32 M. E: T. 263; (1923) 


A. I; R. (M.) 467. 
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sented his sons as their guardian ad litem, 
is a nullity so far as the suns are Cun- 
cerned and” I think it is. In Second 
Appeal No. 407 «f 1919 (unreported) there 
was as a matter of fact no edverse 
interest and thet settled the question 
there. In the case in Kuppuswami Iyengar 
v. Kamalammail (1) it is nyt clear trat 
there was any adverse interest on the 
part cf the mother. In Second Appeal 
No. 1002 cf 1918,in the juggment to 
which I -was a party, it wes Leld that 
the appointment of a guardian whose 
interests were adverse, gives no legal 
representetion at all and the decision 
obtained in such proceedings isnull and 
‘void. That decision is based on Rashid- 
um imsa v. Muhammad Ismail Khan (3) 
. The effect of the decison in Rashzd-un- 
nissa v. Muhammad Ismail Khan (3) was 
d'scassed in Pasumarti Payidunna v. Ganti 
Lakshminarasamma (12) and Wallis, J., (as 
he then was) . appears to have thouglt 
thet a Uecree passed against a minor, 
not properly represented, was a nuilty, 
whereas Sadasiva, Aiyar J., was of op'nion 
that the Privy Council' did not definitely 
acide whether thesales in that case were 
void or merely voidable. 

In Second Appeals Nos. 347 and 348 
of rgrg (unrepotted) Sadasiva Aiyar, J., 
expressed the opinion tkat the view 
taken in Second Appeal No. 1092 of 
1918 (refetredto above) is erroneous and 
Napier, .J., agreed with him, But both 
the learned Judges in that case found that 
there wasas.a, matter of fact noadvetse 
interest on the part of the guardian 
appo.nted. So the 
was really unnecessary. , 

In the case in ^ Rashid-un-misa v. 
Muhammad Ismail Khan (3) in the appli- 
cation for Execulion Mauladad was the 
real applicant and yet he was the 
guardan ad litem of the minor respondent. 
It was held that the minur was not a 
party to the proceedings in the proper 
Sense of the term. It was true that 


Mauladad was apparently not appointed. 


guardian qd ltem by the Ccurt but I do 
not think that affects the question. A 
plaintiff cannot represent 9 minor defend- 


(x2) 29 Ind) Cas. 311,38 M. r076; 28 M. L: J. 
525: | a 
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further discussion. 


Loar. 


ant as guardien ad litem. That is an 
extreme case. But tle same dsabilty 
exists toa less extent when the interests of 
a guardian are in other cases adverse to 
those of the minor. 

In the present case the debi was not 
antecedent debt and in the plaint it 
was alleged that the transaction was 
not binding, while in the written state- 
ment there is no allegation’. that there 
was any prior contract such as would 


make the debt an-ecedent, though it 


has been suggested in arguments beloreus 
that such a contention might possibly have 
been raised, 

It is clear, therefore, as already stated, 
that the interests of the father were ad- 


verseto those of his sons and the sons were . 


not legally represented in the suit and 
the decree does fot bind them, and this 
appeal fails; but provision may be madefor 
partition as this has been agreed to. 


lagree wth the order proposed in the, 


last part of the judgment of my learned 
brother. 


Y. V. 


N, Appeal dismissed, 
Z. K. 
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July Io, 1923. 
4 Present'—-Mr, Cuming, A. J. C, 
RAM KUMAR—PLAINTII-$ 
APPELLANT 
DErSUs 
HAR PRASAD AND OTHERS— |, 
DEFENDANTS—-RESPONDENTS. . , 


Custom—Wajib-ul-arz, entry in— Interpretation . 


Prima facie evidence. e 
The only evidence for or against a custom of 


pre-emption, in a village in respect of mortgages. 


was an entry in the wajib-ul-avz made more 
than fifty years before the suit which ran: 
" Every co-sharer has the right to transfer 


his share by sale or mortgage," but if a co-sharer: 


is ready to.take it, he cannot sell or mortgage 
it to a strengeri" 


} 


kas ca 

1042 
RAM KUMAR 9. HAR PRASAD? 
` Held, (1) that in the ‘absence of any proof to 
the contrary the entry must be held to have 
been meant, as such entries prima facie were 
meant, to be a record gf an existing custom; 

[p.1022, co. 2.] e 
(2) that, however,in the abseace of any evi- 
dence that, in the long period which had elapsed 
siuce the record of the entry, the embodied right 
in respect of mortgages had ever been enforced, 
the entry standing by itself did not establish 
a Custom of pre-emption in respectof mortgages. 

[p. 1022, Col.2.] 

In Oudh an entry in a wajib-ul-arz, in the absence 


of rebutting evidence, is not, as a matter of law,. 


considered sufficient proof of the existence 
of the custom which it records. All that can 
be certainly assumed in respect of such an entry 


is that it contains the information received by the’ 


Settlement Officer as to the custom and no more 
than this. fp. 1022, Col. 2.] 

Muhammad Hasan v. Munna Lal, 8 A. 4343 
A. W. N. (1886) 166; 5 Ind. Dec. (N. s$.) zor, 
Fazal Husain v. Muhammad Sharif,24 Ind. Cas. 
46436 A. 471; 12 A. L. J. 800 and Pragi v, Baiju, 
'4 0. C. 71, followed , 

Second appeal against the judgment 
and decfee of the Subordinate Judge, 
Unao, dated the 27th July 1922, Tevers- 
ing that of the Munsif, Purwa at Unao, 
dated the 30th November 1021. 

Dr. J. N. Misra, for the Appellant. 

Mr. Salig Ram, for the Respondents. 

JUDGMHNT.—1n this case a co-sharer 
ina village hes executed a mortgage 
wito possession of his share for a term 
of 15 yearsin favour of a stranger. The 
plaintiff sues to ‘‘ pre-mortgage’ the 
share, claiming that, being a co-sharer, he 
is entitled by the viilage custom of pre- 
emption to do so. Both in the Court 
of first ingtance and the lower Appellate 
Court the only matter substantially in 
issue between the parties was the exis- 
tence or  nomexistence of the custom 
set up by the plaintiff. The learned 
Munsif found it to be established, the 


learned Subordinate Judge reversed this ° 


finding ud dismissed the suit. The only 
evidence for or against the custom is an 
entry in the Village Wajib-ul-arz 01 1867, 
which rtüns:— . 

'" Every co-sharer has the right to 
transfer his share by sale or morteage, 
but if a co-sharer is ready to take it, 
he cannot sell or mortgage it to a stranger." 

Whether the evidence which is afforded 


by this entry is oris not sufficient to . 


establish the custom set up by the 
plaintiff is,-of course, a question of fact, 
and as Sich cannot be entertained in 
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second appeal, But a certain amount of 
difficulty arises from a fiyding which 
the learned Subordinate Judge has re- 
corded in the course of his discussion of 
this question (which?) is that this entry in 
the wajib-ul-arz is not the record of a 
gentine custom, buf is “no more than a 
note of what some of tbe co-sharers who 
were responsible for it, wished to be a 
rule for their future guidance and action,” 
and he appears clearly to bese. his 
conclusion upon this finding. Thatis to 
say that the entry does not amount to 
an allegation of the existence of a custom 
but to the record of a contrect between 
the co-sharers entered into at the time, 
ot settlement or something of the kind. 
Whethet an entry in the wajih-ul-arz is 
a record of an alleged custom or of a 
contract, being a question of the cop- 
struction of a document, has always 
been treated as a question of law which 
Must be entertained in second appeal. 
Entertaining it, it appeats to me im- 
possible to doubt, in the absence of. 
any proof to the contrary, that this 
particular entry is Meantas such entries 
prima facie ate meant, to be the record 
of an existing custom. 

In Agra it might, perhaps, be held 
that the entry must accordingly, as a 
matter of law, in the absence of re- 
butting evidence, be considered sufficient 
proof of the existence of the custom 
which it records. That this is so would 
appear from the cases of Muhammad 
Hasan v. Munna Mal (xy and Fasal Husain 
v. Muhammad Sharif (2). But I think 
that itis not so in Oudh and ‘that the 
correct view is expressed in Pragi v. 
Baiju (3), viz. that all that can be 
cettainly assumed is that “the entry con- 
tains the informairon vecetved by the 
Settlement Officer as to the custom, and: 
no more than this.” I think that in the : 
absence of any evidence that, during the 
long period which has elapsed since the 


.entry was: Made, the embodied right was 


enforced, (except in - the case: of sales, 
which of course ase expressly ,provided. 
for by section 9 of the Oudh Laws Act 


(1) 8 A. 434; A. W. N. (1886) 166; 5 Ind. 
Dec, (N. S.) 201.. e - 
(2) 24 Ind. Cas. 464; 36 A. 471; 1a A, L. Js 800. 
(3 4 O. C. 7r. ; 


- 
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XVII of 1876)it is not possible to say 
whether the information conveyed to 
the Settlement Officer was or was not 
co!fect and that the entry, therefore, 
standing by itself, does not establish the 
custom, 

. The learned Subordinate Judge, further 
intimates that assuming that this entry 
in the wajtb-ul-avz correctly recites ən 
‘actually existing custom applying to 
mortgages, it could perhaps not be pos- 
sible to construe it in the sense in which 
the plaintif would construe it. That is 
to sıy thət it would not confer aay 
right in the case of the temporary 
transfer of possession which takes place 
in the execution of a mortgage, but only 
the right to intervene when it was 
sought to. foreclose that mortgage. In 
other words, that it gives no further 
sights than are given by section 9 of the 
Oudh Laws Act. I think that this view 
of the learned Subordinate Judge has 
ptobably much to commend it, but it 
was not discussed before me, and in 
view of having endorsed his finding 
that the entry itself cannot be felied on, 
itis neither necessary nor proper for me 
to go into the matter. 

The appeal consequently appears to fail, 
and 1 dismiss it with costs. 

N, H. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
ÁPPEAIL FROM APPELLATE DECREE 
NO. 709 OF 1922. | 
í July 12, 1923. , 
Preseni:— Sir Lalubai Shah, Acting Chief 
Justice, and Mr, Justice Kemp ` 
DATTATRAYA VITHAL GARWA RE— 
ÅPPLICANT— APPELLANT 
VEYSES Š 
WASUDEV ANANT GARGATE AND 
OTHERS—ÜPPONENTS—RESPONDZENTS, 
Civil Procedure Code ( Asi V of 1908), 3. 104 
(d; Q.XXXIV,r.2,0. XLI,v,i1, O.ALIII, 
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f. Y (o)—Mo origage decree— Time for payment ef 
decretal amount, extension of, application gor—Dis- 
missal of apphcaiion— Appeal, second— Appeal, 
summary dismissal of, effect, of. 

An order refusing to extend time for payment 
of the decretal Amount under O. XXXIV, r. 8 
of the Civil Procedure Codeis appealable as an order 


- under O. XLIII, r. x (o) of the Code, anda second 


appeal is not, therefore, competent against such 
an order under section 104 (c) of the Code. 


[p. 1024, col. 1.] | 

Where an appeal against a mortgage decree is 
admitted and heard on the merits and ultimately 
the decree appealed from is confirmed, it has the 
effect of extending the time fixed for payment of 
the decretal amount under the decree thus confirm- 
ed in appeal, and in such a case time would run 
it. 


from the date of the decree confirming 


[p. 1024, col. 1.] 

Salvaji v. Sakharlal, 26 Ind. Cas. 754;39 B. 
175; 16 Bom. L. R. 778, followed. 

But the summary dismissal of an appeal under 
O. XLI, r. rr of the Civil Procedure Code leaves 
the decree appealed against untouched and has not 
the effect of extending the time fixedin that decree 
for payment of the decretal amount. [p. 1024, 


col.2. 

“hla Nath Bhuttackarjee v. Kanti Chundre 
Bhuttacharjee, 25 C. 311; 1 C. W. N. 671; 13 Ind. 
Dec, (N. S.) 208 and Bapu v. Vajir, 21 B. 548; 
11 Ind. Dec. (N. 8.) 368, relied on. 

Second appeal against the decision of 
the District Judge, Satara, in Miscellane- 
ous Appeel No. ro of 192r. 

Mr. Y.N.Nadrarni for Mr, K. H. Keal- 
kar, for the Appellant. 

Mr. M. V. Bhai, fot Respondent No. x, 

JUDGMENT.—In this case the few 
materia] facts are these. A decree was 
passed by the lower Appel ate Court on 
the 27th November 1917 under which the 
mortgagor was to pay a certain sum within 
six months and in the event of his fail- 
ure to pay he wasto be debatred from rte- 
deeming That time expired on the 27th 
May x918, In the meanwhile the mort. 
gagor preferred a second appeal to this 
“Court from that decree on the 12th March 
1018 which was dismissed under @ XLI, 
r rr onthe gth July 1918 On tbe ap- 
pication of the mortgagee the dectee was 
made Absolute onthe 31d Octoberrgr8, 
after notice to the mortgagor. The mort- 
gagor tendered the money payable under 
the decree passed on the 27th November 
1917 in Court on the 231d October 1918 
and made an applicaton for execution 
ofthe decree cla ming redemption, But 
his application was rejected and his 
further, prayer for extension of time 
under O, XXXIV, r. 8also was digallowed, 


iod, 


From this order ofthe Subotdinate Judge 
rejecting his application he appealed to 
the District Court and the learned Dis- 
trict Judge of Satara dismissed his dppeal 
with costs accebting the yiew taken by 


the Court of first instance on both the 
points, l 
From that decree the appicant has 


appealed: io this Court and it is urged 
by way of pteliminaty objection that the 
appeal so faras it telates to the prayer 
for extension of time under O. XXXIV, T. 
8'is not competent because the order te- 
fusing to extend time is appealable as 
an order under O. XLIII, r. i (o), and 
that no further appeal is allowed from an 
otdetinadein appeal. Section 104, sub- 
section (c)of the Civil Procedure Code 
is clear on the point, The preliminary 
obiection seems to be good so far, 

But the teal point “that the appellant 
urges in support of his appeal is that the 
.time for payment must be taken to run 
from the .date .on which his appeal was 
‘dismissed by this Court. So fates that 
contention is concerned his application 
was an ordinary application fot execution 
of the decree, and the second appeal would 
be competent.: We have, therefore heard 


the learned Pleader in support of the ap- 


peal -on this point. | 

` The question that has been urged is whe- 
ther the effect of the dismissal of the ap- 
peal preferred to this Court under O, XLI, 
f. ri is to extend the time fixed under 
the decree of the lower Appel ate Court 
which was passed on the 27th November 
1917; It is clear that the tender of the 
money under the decree on ‘the 23rd 
October. rgr8 would bein time if 
the time is calculated from the date of the 
summary dismissal of the appeal by thig 
Court. æ "M 

` No authority has been cited in support 
of the proposition that the time fixed 
under a decree appealedfrom is extended 
by such dismissal. There are decisions 
£o the effect that where the appeal isadmit- 
ted anti heard on the metits, and where ul- 
timately the decree appealed from is con- 


firmed, it has the eiect of extending. 


the time fixed under the decree thus con- 
firmed in appeal, and in such a case the 
time wou d fun from the dateof the dec- 
ree confitm ng it. It will be enough te 
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refet to the decision of this Court in Sat- 
vaji v. Sakharlal (x). Several decisions 
have been referred to in the judgment cf 
the learned Chief Justice in that case, but 
theteisnotasingleonein which the sumnia ry 
dismissal of an appeal is held to have 
the effect which the appellant in this case 
contends for. The decision in Bhola Nath 
Bhwiacharjee v Kanji Chundra Bhuita- 
charj;2 (2) is against the contention of : 
the appellant; and the observations in’ 
Bapu v Vajiry (3) also go to show that 
the dismissal of an appeal under’.O, XLI, 
r, 11, cannot have the effect of extending 
the time as argued on behalf of jhe appel- 
lant. Speaking with reference to the dis: 
missal undersection 551 of the Civil Proce- 
dure Code of 1882, Pa tran, C. Jobserves:-— 
“The change of Janguage made in 1866 
in that section by the ,Legislature 
shows, we think, that it was intended thet 
there should be a difference between the 
results of a dismissa] undcrit and of a con: 
firmation under section 577; 8$, ‘indeed; 
we think, there must be. Dismissing:.an 
appeal is, we think, refusing to entertain it 
as inthe case of an appeal dismissed as bes 
ing time-barred. Where an appeal is dis- 
missed under section 551, thereisno decree 
of the high Court whichcan be executed, 
andthe reasoning in the cases to which we 
have been referred does not apply.’’. ` 

The rule as to the exiension of time has 
been held to epply where the decree 
under which tke time is fixedis confirmed 
in appeal. Where it is dismissed under 
O. XLI, r. 11, the decree appealed. from 
cannot be.taken to have been confirmed 
under r, 32. The dismissal of the appeal 
leaves that decree untouched, 

We must, therefore, confirm the decree 
of the lower Appellate Court and dismiss 
the appeal with costs, 


ZK. oe, Appeal dismissed. 


(1) 26 Ind. Cas. 754; 39-B. 175.16 Bom, I. 
R. 778. 4 
(N. $.) 208. l 

(3) 2x B. 548; 11 Ind, Dec, (N, $.) 368, 
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` ALLAHABAD HIGH COURT. 
CRIMINAL REvistoN No. 600 OF 1922. 
January I2, 1923. 
Present:—Mr, Justice Walsh. 
MAHADEO PRASAD—APPLICANT 
Versus 


EMPEROR—Opposit& PARTY. 

Evidence Act (I of 1872), s. 30— Criminal 
Procedure Code (Act V of 1898), s. 164— Proving 

.conféssion, meaning of— Joint trial—Statement of 
co-accused, whether admissible against other accused. 

The only thing that an accused person has to 
meetin a criminal trialis the case for the prosecu- 
tion and such additions thereto as he may volun- 
tarily add by his own statement and those of 
the witnesses whom hé callsin his defence. [p. 
1026, col.2 ] 

The legislature has, however, created an excep- 
tion to this rule in section 30 of the Evidence Act, 
but whatis.contemplatedin that section is formal 
proof by the prosecution of a confession previously 
made, and not a statement made in the dock by 
one accused against the other ina joint trial. 
[p. 1026, cols, . & 2.] , 

The expression “proving a confession’ in sec- 
tion 30 of the Evidence Actis inapplicable to the 
procedure where the Judge asks questions and an 
accused prerson gives explanations under a special 
section provided for that purpose. To prove 
& confussion made by a person evidence myst 
be tendered at the trial that on some previous 
occasion he did, in fact, make a confession and that 
is the only thing which is contemplated by sec- 
tion 30 of the Evidence Act. [p. 1026, col, 2.] 

Queen-Empress v, Pirbhu, 17 A... 524; A. W. N. 
.(1895) 111; 8 Ind. Dec. (N. S.) 661, Queen- Empress 
v. Paltua, 23 A. 53; A. W. N. (1900) 192 and 
Qusen- Empyess v. Chinna  Pavuchi, 23 M. 151; 2 

Weir 335 & 747; 8 Ind. Dec. (N. 8.) 503, referred to, 

Criminal revision from an order of the 
Sesi ons Judge, Cawnpore, dated the 
oth of November 1922. 


Mr. G. W. Dillon, for the Applicant, 
Mr. R. Malcomson, Assistant Govern- 
ment Advocate, for the Crown. " 


JUDGMENT.—This conviction cannot 
stand. As an Appellate Court one would 
be bound to overrule it without hesitation. 
There is, certainly a strong element of 
doubt. The fact that this is a revision 
application does make. a diiference and 
compels me to express an opinion about 
the procedure as well as about the actual 
findings. ; P 

The case is so exceptional that nothing 
like it will probably occur, at any rate, 
‘foc some time, and I am, not doing 
more than expressing an opinion, 
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x 
although I have had the e advant- 
age of arguments from two. of the 


leading members of tite Bar and have been 
referred to “one or two cases. The case 
against Mahadeo was built upon 
two statements of one of the original 
thieves, a man named Jhit, who has. al- 
ready been sentenced to a well-merited 
thrashing which I hope he has received. 
"These. two statements must be clearly 
differentiated. The theft took place on 
the r4th of August. On the 16th, Jhit, 
who was only a carrier, confessed and 
made a formal confession under section 
164, There is not a word against the 
present applicant, Mahadeo, in that state- 
ment, Jhit was not made an approver, 
but was put upon his trial together with 
the receiver, and evidence was called, 
which, if you accept a subsequent story 
told by Jhit, contained certain statements 
tending to support parts of Jhit's state- 
ment though also tending to support 
Mahadeo’s defence. But the evidence 
of the witnesses at the trial before the 
Magistrate contained not one word tend- 
ing to show that Mahadeo had bought 
or taken possession of these goods know- 
ing them to be stolen. That being so, 
the case for the prosecution closed with- 
out a scrap of evidence against Mahadeo. 
Nobody seems to have noticed this singu- 
lar fact, but the Magistrate’s duty un- 
doubtedly was to dismiss the case against 
Mahadeo at the close of the case tor the 
prosecution, The trial proceeded and 
the detence was opened and the state- 
ments of the accused were taken under 
section 364, and then, ror the first time, Jhit 
made a statement implicating Mahadeo, 
as a matter of fact treating Mahadeo as 
the principal person concerned in pur- 
chasing the goods. This statement has 
all glong been called a confession and has 
been treated as a confession admissible 
against the co-accused Mahadeo under 
section 30 of the Evidence Act. + In other 
words, the legal proposition may be simply 
stated in these words, that where there 
is no evidence at all against a receiver, 
at the closs of the case for the prosecution 
a statement made by the thief 
in ‘his own defence may be taken 
account even against* the receiver 


i 
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under section 30. To my mind that is 
an untenable proposition, It is certainly 
contrary ‘to the iwndamental principles 
upon which Criminal Law is adminstered 
in England and,-I believe, also in India, 
where the procedure, though diferent 
in detail, is largely based upon English 
ideas. In the first place an accused is 
entitled to know what the evidence against 
him is before he is called upon fora defence 
at all, and the closing of the case for the 
prosecution is no mere form but, with 
certain exceptions, closes the door. to 
any further evidence against the accused. 
In the second place, the prosecutor can- 
not re-open his case and make additions 
to it except.such voluntary additions 
as the accused may. make himself. Now, 
according to the established practice in 
Hui:nd andthe established practice con- 
sistent with the first principles of Criminal 
Law, evidence cannot be received against 
an accused person which he has no power 
to sudmit to cro3s-examination. Second- 
. Iy, an accused person cannot himseli give 
evidence. No»ody could pretend that the 

ad.ninistration of justice would be assisted 
if. upon one accused making a confession 
implicating his colleague in the dock, his 
coli-ague were thereupon allowed 1o 
cross-examine . him, and there is nothing 
in the P ocedure Code. suggesting such 
a proceeding, Every Judge in sucha 
case in England, where statements are 
‘made irom the dock after the case for 
the prosecution is closed, warns the Jury 
that they must not take into account 
anything which one accused in the dock 
‘May say about the other. To use, there- 
fore, a statement made in the dock by 
‘one accused against the other in a joint 
‘trial, oiemds against at least two of the 
fundamental principles of the Criminal 
Law. The Legisla ture in India saw fit 
‚to create an exception which is contAined 
-in section’ 30 ot the Evidence Act, In 
my opinion that must be construed with 
reference to the fundamental principles 


„to which it creates an exception. If the | 


section is carefully read, I think nobody 
bering, in mind the ‘fundamental oan 


an 


conclusion that what" is REA 
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ds formal proof by the prosecution of a 
confession previously made. THe only ob- 
jection I can see to suchan interpretation 
is that I am insertiag in the section the 
words “‘as part of the case for the prose- 
cution." But such words would be tauto- 
logous, and a draftsman, in my opinion, 
would consider it superfluous to insert 
them, because the only thing that an ac- 
cused person has to meet in a criminal 
irial is the case for the prosecution and. 
Such additions thereto as he may have 
volunatarily added by his own state- 
ment and those of the witnesses whom 
he calls i in his defence. My view of the 
meaning of the language may be stated 
in this way. A prudent prosecutor, when 
the date is fixed for trial asks himself : 
'" What have we got to prove?” The daty 
of the prosecution is to prove all relevant 
facts essential to establish the guilt of 
the accused person, But matters of proof 
must be facts which are in existence at 
th: time when the charge is made, and 
the  exoression “‘pfoving a confession " 
is, to my mind, inapplicable to the pro- 
cedare where the Judge asks questions 
andan accused person gives explanations 
under a special section provided for that 
pirpose. The two decisions which have 
beén referred to by Mr. Dillon, which seem 
to me to strengthen my view, asa matter 
of general  pricnciple, but which have 
really proceeded on another ground, 
‘are the case of Queen-Empress v. Pirbhu 
a and the case of Queen- Empress v. Paltua 
2) Iam aware that in the case of Queen- 
Empress v, Chinna Pavucht (3), a difterent 
view has been taken, but with due 
respect to the learned Judges who dealt 
with the point there, they do not seem 
to me to have noticed the difficulty which 
I feel, At'any rate it was not argued, 
possibly nobody thoughtit worth taking. 
"Phey proceeded on the question. whether, 
in the case of a man who has pleaded guilty, 
‘his trial:is over at a particular moment. 
‘Alla habad and Madras differ upon that 


e 
+ 


I7 A. 524;*À. W. N. (1895) 111; 8 Ind. 
(N. 8.). 661. 


23 A. 53; A. W. N. (1900) 192. 9 
; 2 Weir 335 & 7475 
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point. It does not seem to me -to turn. 
on thé question at what period the trial 
is Over, It seems to me to depend ‘on 
what was meant by thelanguage in the 
Section as to “proving” a. confession, 
made by one of. such persons. It seems 
to me that when you ptove a confession 
made by.a person, you tender. evidence 
at the trial that on .some -previous 
Occasion. he did, in fact, make a confession, 
and-to my mind, ‘that is the only thing 
which.was ever contemplated by the sec- 
tion. Thetefore,in myjudgment, although 
1n one sense of the word itisnot necessary 
for me to come to a conclusion, to proceed 
in this way was.irregular, and there.was 
no evidetice upon which Mahadeo could 
be convicted at all.. But I think that 
I ought not to pass it by as though 
|t wasa proceeding which met with my 
approval, because it meets with my very 
strong disapproval. : a 
On the assumption that the evidence 
was admissible, there’ is some sort of a 
case against Mahadeo, It is.very thin, 
Itisopen tomanyctiticisms. rorexample, 
the story that Jhit told.on the second 
Occasion, during “his trial, is not only 
inconsistent with but ütterly. destructive 
of the first story that he told, and except 
that he got sever &nnásas wages, lie does 
not pretend to allege what price" Mahadeo 
gave for the goods, whom: , he paid, or 
what. became of the money. ‘It is diff. 
cult,’ therefore, to deal‘ with a story 
which is merely a thing of shreds’ and 
patches, atid’ the two Courts ` between 
them appear to have filled up what was 
‘wanting in “Jhit’s second statemént," ‘by 
assuming that the statements of Maha deo 
were untrue. ‘Even if the ~Mazistrate’s 
decision were right,” hefound that Mahadeo 
had -dishonestly bought the goods | from 
‘Babu Lal. -It didnot occurtothe Sessions 
Judge that when he acquitted- Babu < Lal, 
this knocked.the ‘bottom -out-of the case 
against Mahadeo as the Magistrate- had 
found: it. Sitting as. an- Appellate Court 
.Ishould haye differed from the unfavour- 
able inference which the Judge has drawn 
from the alleged partnership o& Musammat 
-Janki and Mahadeo. , He may be sight, 
but before-One -cOnvicts a. possibly res- 
pectable man, one. ought to be quite . sure, 
.and.if itis possible ..and.consistent with 


-deo’s -bdok, - when 
“denied -that-- any 
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all the evidence that Janki, being nof too . 
well off and. already being assisted with. 
either advances or help from Mahadeo, 

approached Mahadeo, seeing “her wey - 
to making something out of the, stolen 

property, and used him asa tool in order 

to ena ole her to complete the fraud, and | 
if he trusted her, the fect that she came 

with the goods would, of course, ne‘utally 

encoutage him and increase his sense of 
security. I thinkan unfair method of deal- 

ing with the case has been adopted in 

both Courts in treating the case against 

Janki and Mahadeo as though they neces- 

sarily stood orfelltogethe . They ought 
to have been examined quite independent- 

ly. Itis trae, of course, that Mahadeo's: 
admission that the goods were brought 
tO his premises and were handled for 
the purpose of selling, and even unpacked 
and te-packed on his premises, is corro- 
boration of Jhit. Butit is only cortobora- 
tion of a part of Jhit's story. Itis no 
corroboration of that part of Jhit’s ‘story. 
which, if he ever said it, consisted of the 
statement that Mahadeo knew ‘thet the 
goods were stolen of pürchased property 
which he suspected to be stolen. ' Judges 
should use some discrimination when 
they are dealing with ambiguous evidence 
which may have an honest, or a dishonest 
interpretation. In such a case there is 
no coftoboration . ünless' the conduct of 
the accused, of the admission of the accused, 
goes to the full length of something in- 
consistent with honest dealing, ‘The 
mere fact of the presence of some raisins 
ang some of the packing material in which 


=” 


the goods were originally packed fortransit 
by the consignor, is no corroboration of 
M*hadeo's guilty knowledge. It is corro- 
boration of the statement that the goods 
were unpacked at his premises. But thatis 
Mahadeo’s defence and his teason for 
not haviwg entered into’ this transaction. 
Another iltustration “is ‘that -whereas. no 
body .said “ that he had bought the goods * 
at all: he himself said that he had agreed 
to buy- them and eventually decided 
not to and sent them away. Under these 
circumstances thé tematk-of the learned 
Jadgé in his judgnient about the absence 
ofan.entry of the transaction in . Maha- 
.Mahadeo himself 

such —trehsactioü 


~- 
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took ®lace, can Only be due to a sort 
Of instinctive feeling on the part of the 
Judge that Mahadeo’s guilt was made 
out and a desire to supbort that view 
by some sort of logical reasoning. As 
a matter of fact, books in such a case are 


utterly unimportant because if no transac- 


tion took place, there would be no evi- 
dence. On the other hand, if the transac- 
tion wasa dishonest one fot a contemptu- 
ous ptice, the entry would probably be cook- 
ed in order to conceal the disproportionate 
fice. There is another matter which 
both Coutts failed to investigate, namely, 
whether, on any showing, Mahadeo dealt 
in these goods at a price which showed 
he must have known he was running a 
considerable risk. If anything, the evi- 
dence points tather in the other direction, 
but as no transaction is proved to have 
taken place, it would be hard to come 
to a definite conclusion even on that 
point. In my view the conviction is 
pad and must be set aside. I, therefore, 
allow the application in revision and ac- 
quit the accused. The bail bond is dis- 
cha tged. 
“TI may say that if anybody connected 
with this case comes before me in conse- 
quence of anything I have said to-day, 
1 shall ptobably hold that he is too late 
to apply for revision. 
, Z. X. Appltoation allowed. 


Ix 


LAHORE HIGH. COURT.. 
; QRIMINAL APPEAL NO, 1131 OF 1922. - 

February 20, 1923.  . 

e Preseni;—Mr, Justice Campbell. . 
PIR MUHAMMAD—CONVICT—AÀPPELLANT 
l Ver SUS 
, EMPE ROR-—RESPONDENT, 

Penal Code (Act XLV of to60), c. 
Lonviction under— Inte nition, 

In order to support a conviction under section 
307 of tae renal Code, itis iecessary tó prove that 
the accuSed uid the act with such intention or know- 
ledge thatif he kad caused death by that act He 


307, 
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would have been guilty of murder. fp. 1029, 
col, 2.) . ; 


Criminal appeal from an order - of the 
Sessions Judge, Lahore, dated the 16th 
October 1922. 

Mr. S. C. Chaiterjee,for the Respondent. 

JUDGMENT.—The appeal is against a 
conviction under section 3c7, Indan Penal 
Code, by the Additional Sessions Judge, 
Lahore. : 

The appellant, Pir Muhammad, was a 
Police Sowar attached’ to the Punitive. 
Police Post in the village of Sobhra.: On 
the 15th of April r922, he was sent with 
two other Sowars to arrest two persons 
named Sardara Singh and Gujjar Singh 
who were wanted by the Police and who were 
reported to bein the vicinity. ‘The appellant 
was armed with a rifle and five cartridges. 
The persons to be arrested were said to be 
in a, field cutting wheat on the other side 
of a branch of the river Sutlej irom the 
vilage abadi of Sobhra, The party proceed- 
ed to the field and found Sardara Singh and 
his brother Tara Singh. Tara Singh was 
not wanted on this particular occasion but 
he was a man who was restricted to the 
limits of his village. He doubtless thought 
that the Police might accuse him, of being 
where he was not allowed to be and he took 
to his heels, Harnam. Singh, one of the 
Sowars pursued him for a short distance, 
but, recognising that he was not one of the 
persons wanted, turned his attention to 
Sardara Singh and arrested hint. Mean- 
while Tara Singh ran past the place where 
the appellant had been posted in order 
to cut off the re-treat of Sardara Singh and 
Gujjar Singh. The appellant, no doubt, 
under the impression that Tara Singl was 
one of the wanted men, chased him on 
horseback, In the course of the pursuit 
three shots were fired by the appellant. 
Tara Singh reached the branch of the river 
and jumped in and has never been seen 
since. 


^ 'Theappellant was sent up for trial charged 
-for an oxence under section,302, Indian 


Pena] Code, the case for the prosecution 


-being that*he had fired at Tara Singh when 
. he was in the water and had,hit and killed . 


him, ‘lhe appellant’s own story was thet 


. Tara Singh had attacked him witha ca! 


and that in order to protect himself he had 


^ua =A ha 
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fired three shots-in the air with the object 
of frightening Tara Singh. 

On returning to the Police Post the appel- 
lantreported tHat he had fired off three of 
the cartridges which had been issued to him 
in the morning and related his story. 
Apparently therelations of Tara Singh and 
other village people of Sobhra jumped im- 
mediately to the conclusion that Tara Singh 
has been killed and a complaint to that 
'effect was made to the Circle Inspector, 
Patti, by.Sham Singh, Lambardar, the next 
day: On the ryth of April the branch of 
theriver where Tara Singh was said to have 
disappeared was dragged in the presence 
of the Circle Inspector and of Mr. France, 
Assistant Stpérintendent of Police. No 
trace of any -dead body: was found but a 
pagri and “a sickle were brought to light 
and the fagri was identified as that of 
Tara Singh. The ,pagri had holes in it 
and Mr. Banfield.of Messrs. Walter Locke 
& Co., Lahore, gave'the opinion, which he 
repeated as a witness‘in the Sessions Court 
that they were caused by a bullet. 

The opinion of the Assessors wes that 

“Tara Singh was not.proved to have been 
killed and that it was not.certein.thet the 
‘pagri produced had belonged to Tara Singh. 
They added that they were inclined toaccept 
the theory that the accused had fired in 
self-defence, 

he learned. Additional Sessions Judge 
agreed that there wes no presumption that 


Tara Singh hed been killed, but he accepted , 


the evidence that the pagri had belonged 
to him-and egreed with Mr. -Banfield’s 
- opinion that the holes were caused-by a 
bullet. Hefurther accepted the statement 
of a witness named Chogatta and held thet 
 £he shots fired by the appellant were not 
fred in self-defence or in the air but were 
fired at Tara Singh in order to prevent 
his escapeanti that the third shot had passed 
through Tera Singh's pagr. On this find- 
ing the learned Additional Sessions Judge 
held that section 307 applied and-convicted 
the appellant accordingly. 
.'The evidence of Chogatta, whois a Guiiar 
of the village of Rodewala, is'that onthe day 
* in questiow he-was sittiry-in a tree close to 
the river bank watching cattle when he saw 
"Tara Singh conte along pursued. by the 
appellant ondorseback, Bef ore this he had 
AUS cues wel arse Mg ME SEE ae 


x 


- 


. INDIAN CASES. 


read 


heard the sound of a shot, A second shot 
was fired by the appellant in the view of 
the witness from horseback. ‘Tara Singh 
then jumped into the water and the appel- 
lant dismounted and fired a third shot, 
After the third shot was fire? Tara Singh, 
who was then standing up to his waist 
in the river disappeared under water. 
‘Chogatta, it will be observed, does not 
state that the appellant aimed at or pointed 
his rifle in the direction of Tara Singh. 
Another -witness Viru, a boy ofeight or ten 
yearsof age, whosays that hewasalso herd» 
ing cattle at the same place,says that he 
saw three shots fired by the appellant but 
oe not say in what direction they were 
fired, 
' It appears to methat there 1s no suffi- 
cient evidence to support the conviction. 
It was necessary to prove that the appellant 
did an act with such intention or knowledge 
that if he had caused death by that act 
he would have been guilty of murder. 
The only act which he is clearly proved 
to have committed is to pull the trigger of 
-a loaded rifle three times, It was just as 
likely on the facts disclosed that he would 
have fired into the air in order to frighten 
and stop Tara Singh as that he would fire 
atTara Singh. Mr, Banfield's opinion that 


the holes in the pagri were caused by a 


bullet is after all only an opinion and the 
learned Counsel for the Crown does not rely 
upon it very strongly. I have seen the 
pagni and, although the evidence that it 

elonged to Tera Singh may be genuine, 
the witnesses mentioned no particular marks 
of identification, and it is a little difficult 
to see how they could be positive on the 
point. The appellant's story of the attack 
by Tara Singh with a chiavi may be false 
and, doubtless was false, as held by the 
leirned Additional Sessions Judge but, 
that fact does not take the nroseeution 
any further in its task of establishing a ffir- 
matively that the appellant when he fired 
his rifle did so with the intention of causing 
the death of Tara Singh or of causing to , 
him such bodily injury as he knew to be 
likely to cause his death, 

I accept the appeal, set aside the convic- 
tion and sentence and acquit the appellant 


‘who will be released from jail. 4 


W. Q. A, Appeal accepted, 


Io30: 
GOPORBONDHU 8. VENKATESAM PANTULU, 


MADRAS HIGH COURT. 
Criminal REVISION CasE No. 743 
OF 1922. 
CRIMINAL, REVISION PETITION NO. 623 
* OF 1922, . 
August 17, 1923. 
Present-—Mr. justice Krishnan, 
GOPOBONDHU BEHARA—ComPLAINANT 
$ —PETITIONER ` 
, versus n 
D. VENKATESAM PANTULU AND 
OTHERS—ACCUSED— REPONDENTS. 
Criminal Procedure Code (Act V of 1898), ss. 
39—Revision—Ditscharge— Further inguiry— 


9 . * 
Remedies before Sessions Judge or District Magis- 


trate,’ whether must be exhausted—Practice. — 
Before applying to the High Court to revise an 
order of discharge by a Deputy Magistrate and to 
direct a further inquiry, the applicant must 
exhaust all his remedies before the District Magis- 
trate or the Sessions Judge. i 


^ Petition, under sections435 and 439 of 
the Code f Criminal Procedure,. 1898, 
praying the High Court to revise’ the 
judgment of the Court of the Joint 
TFisst Class Magistrate, Berhampore, in 
C: C. No. 43 of 1922, dated 12th July 1922. 

Dr. S. Swaminadan and Mr. C. 5. Ven- 
Aatachariav, for the Petitioner. 

Messrs. V. L. Ethiraj and C. Sambasiva 
Rao, for the Accused. . E" 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 


ORDER.— It is not denied that so far 
as this application is for getting a fur- 


ther enquiry ordered it was open to the : 


petitioner to goto theDistrict Magistrate 
or the Sessions Judge. That being so, 
even though this Court has concurrent 
jurisdiction in the matter, I think, it 
cis a right course to adopt,’ to ins'st on 
the party exhausting Ell his remedies in 
.an inferior Court before he comes upe to 
tnim Court. 
Qucutta High Courtin Emperor v. Abdus 
“Sobhan (x) and by the Allahabad Hgh 
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See the view taken by tne: 
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Ás regards the order for compensation; 
no doubt it has been held that this 
Court alone can revise it, But as the 
order on the petition for further enquiry, 
if in favour of the petitioner, may have 
a material bearing on it, no order cam 
be properly passed on itat this stage. The 
petition will be dismissed with liberty to 
the petitionerto move this Court again if 
so advised. 
V.N. V. 


S. D, Pettiton dismissed. 


ipa S — a 


CALCUTTA HIGH COURT. . 
CRIMINAL REVISION NO. 400 OF 1923. 
; May. 25, 1923. mE 
Preseni:—Mr. Justice C. C. Ghose 
. and Mr. Justice Panton. . 
ABDUL JABBAR-—PETITIONER 
versus 


; EMPEROR-— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of. 1898), s; 


:a57— Refusal to summon wilnesses—Prejudice ‘to 


accused — Revision. 

Where a Magistrate does not record his grounds 
for rejecting an application for summoning witness - 
es under section 257, Criminal Procedure Code, the 
High Court will set aside the conviction and direct 
a re-hearing ifitis of opinion that the accused has 
been prejudicedin his defence. 

Criminal Revision. . 
Babus Dasarathi Sanyal and Harend a 
Nath Dutta, for the Petitioner. 


. JUDGMENT.—One of the grounds taken 
.in the application on which this Rule was 
issued is that the petitioner has been seri- 
‘ously prejudiced by the refusal of the 


learned Magistrate to summon material 
witnesses on his behalf, namely, the Court 
Inspector, Babu Upendra Lal Roy, and a 
Muktear, named Moulvi Fizul Rahman. 
On examination of the record, it appears 
that a ‘petition for ‘examination of the 


. Court in Sharif Ahmad v. Qabud Singh (2). two witnesses was put in before the Trying 

u The petition, therefore, so faras it asks Magistrate, The Trying Mag'strate rejected 

* for further enquiry is dismissed. The ‘the application but did not record as 
petitioner may, if so-advised, move the e was bound to under section 257, Criminal 

. District Magistrate or the Sessions Judge. procedure Code, his grounds for rejection 


of this application. We are unable to 


| ` 
(x) 2 Ind, Cas. N. 753! -gay that the petitioner has not been pre- 


46; 36 C. 643; 13 C. W. 
ic Cr. L. J. 190. x 


o es Dad Can. 875; 43 A. 497; 19 Av I, Ji -judiced by the refusal of. fhe Magistrate 
42 A Ü. P, LR. (A) 77 22 Ct. L. J. 713. to examine these two witnesses and in 


t 


v 
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that view of the matter, we set aside the 
conviction and sentence and direct that 
the matter be re-heard after giving the 
petitioner *a suitable opportunity for 
the examination of the two witnesses named 


above. 
S. D. & N.. Rehearing ordered. 


"UPPER BURMA JUDICIAL COMMIS- 


SIONER’S COURT. 
CRIMINAL REVISION PETITION No. 388 

OF 1922. 

May 19, 1922. 
Present:--Mr, MacColl, A. J. C. 
HMPEROR-PROSECUTOR 

versus 

NGA THA SHWIN—OpposiTE PARTY. 

Criminal Procedure Code (Act V of 1898), 
s. 557— Pleader appointed Magistrate — Prohibition 
jo practice. 

A Pleader, who has been appointed a Magistrate 
in any Court, cannot, under section 557 of the 
Criminal Procedure Code, be prohibited from 
pract sing in that Court but he cannot sit as a 
Magistrate in that Court orin any Court within 
the jurisdiction of that Court if he continues to 
practise thetein. 

ORDER.—The order prohibiting Maung 
Po Sein from practisingisof course wrong. 
Section 557, Criminal Procedure Code, 
does not forbid a Pleader to practise in 
any Court butforbids him to sitasa Magis- 
trate in certain Coutts. If Maung Po 
Sin practises in the Honorary Magistrate's 
Court orin the "Township Magistrate’s 
Court, within whose jurisdiction that 
Court is, he is debarred from sitting as g 
Mavistrate in the Honorary Magistrate's 
Court. 

N. H. 


4 


Order accordingly. 


INDIAN’ CASES; 


1031 
EASATULLAEMIAN Y; EMPÉROR;: 


CALCUTTA HIGH COURT. 
CRIMINAL, REVISIÓN No. 424 OF 1923. 
May 29, 1923. e 
. Present:—Mr. Justice C. C. Ghose 
and Mr. Justice Cuming. . 
Iss the matter of EASATULLA MIAN 
alias PRAMANI K—PETITIONER 
Versus 


. EMPEROR—OPPOSITE PARTY. 

Criminal Procedure Code ( Act. V of 1898), s. 436 
— Dischavged eo-dccused examined as pyosects- 
tion witness— Fresh enquiry after examination, 
regality of. 

To order a fresh enquiry against a discharged 
Co-accused after examining and cross-examining 
him as a prosecution witness and thus gathering 
from his own mouth the evidence against him, is 
api tothe traditions of justice in Criminal 

ourts. 


Rule against the order of the District 
Magistrate, Raishahi, 
Mr. Asraf All. Babu- Satish Chunder 
Munsht for the Petitioner. 
JUDGMENT.—The present’ Rule was 
issued calling upon the District Magistrate 
of Rajshahi to ‘show cause why the pro- 
ceedings taken against the petitioner should 
mot be quashed in the circumstances set 
out in the petilion. I$ appears that two 
persons named Keramuttulla and the 
. present petitioner were sent up for trial 
in connection with a half portion of a 
Government Currency Note for Rs. roo. 


“The petitioner was discharged at the trial 


and cited as a witness for the prosecution 
and examined as stich in the case against 
‘Keramuttulla, After the prosecution had 
closed their case against Keramuttuha 
and after the petitioner had been examin- 
ed and cross-examined es a witness for 
the prosecution the Magistrate of his own 
motion took cognisance of the case against 


..the petitione: and ordered a fresh enquiry 


into the case against Keramuttulla and 
the petitioner and made over the case 


cto another Magistrate for disp$sal. Now 


it seems to us that after the petitioner 
had.been discharged in respect of the 
case started against him and Keramutuila 
and after the petitioner had been examined 
and cross-examined as a witness for the 

rosecution in the case against Kera- 
muttulla it was not proper that proceedings 
should have been taken agalust the pet- 
tioner. Whateyer evidence could be 


* 
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adduced against the petitioner had really 
been gathered from fhe examination and 
cross-éxáinination of the petitioner and 
after tibt had been done, the petitioner 
should not have been placed on his trial 
again. We thinle the course which was 
adopted is contrary to the traditions 
of justice 'in Criminal Courts as they now 

obtain, — 

In this view ‘of the matter, we make 
"the Ride absolute and quash the proceed- 
ings egainst the petitioner, 

S. D. Rule made absolute, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No.-185 OF 1923. 
May 4, 1923. 
Présent:—Mr, Justice. Walsh and Mr, 
Justice Kanhaiya Lal. 
MOHAMMED YAKUB ALI—APPLICANT 
" VErSUS 
EMPEROR—OPPOSITE PARTY. | . 
Criminal Procedure Code (Act V of 18398), 
ss. 32, 423—Appellate Courit—Enhancement of 
sentence, ` ` 
, An accused was tried and convicted by a Second 
'Class' Magistrate on a charge under section 406 
of the Penal Code and sentenced to thtee mcnths’ 
smple imprisonment. On appeal the Appellate 
Court affirmed the ‘conviction but varied the 
sentence passed to a fine of Rs. 400 with an 
alternative'sentence of rigorous imprisonment : 
Held, that the séritence passed by the Appellate 
Cóurt was ultra vires and, ‘therefore, illegal. 
Criminal Refetence by the Sessions Judge, 
Saharanpur, 
The Assistant Government Advocate, 
for the Crown., __ < 
REFERRING ORDER.—This isan appli- 
cation for revision of an appellate order 
. of the Joint Magistrate of Roorkee, dated 
Ist February 1923. The applicant was 
tried and convicted by a Second Class 
Magistrate on a charge under section 406 
of the Indian Penal Code and sentenced 
to three month's simple imprisonment. 
The learned’ Magistrate on appeal affirmed 
the conviction, but varied the sentence 
passed. He altered it from one of three 
months’ simple imprisonment. to à fine 
of four hundred rupees. “The Second Class 


— 
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Magistrate:who tried the case could have 
imposed a fine of two hundred  rupees 
only under section 32, Criminal Procedure 
Code, It is argued that the powers of an 
Appellate Court’ to vary a' sentence must 
be measured by those of the Cou t of first 
instance. A'Tuliig of the Judicial Com- 
missioners Court Nagpur, Sita Ram v. 
Emperor (x), has been referred to. I think 
that the argument. -cannot be refuted, 
Apart from this, six months’ imprison- 
ment must be deemed to be equivalent 
to two hundred rupees’ fine in view of. 
section 32 (x) (b), and it isa moot question 
if theimposition of a fine of four hundred 
Tupees would not be an enhancement of 
the sentence.!cf. Empress v.-Meda (a). It 
will be noticed ‘that in the appellate order 
which is attacked ‘the imprisonment in 
default of the paytment of the fine 
has been made ‘rigorous while the 
origina] sentence was one of simple 
impfisoninent. It was ‘said in Oueem- 
Empress v, Peman, (3), that the imposition 
of solitary confinement “is an enhancement 
even though the setitence of imprisonment 
be feduced. On the same principle, the 
substitution of rigorous Pimprisorment 
might be held to be an enhancement, But 
I take it that the lower Appellate Court, 
in varying the sentence, was bound by the 
limitations imposed by section 32°on the 
Trial Court. On the facts, whieh @re 
seldom open to re-examination án'revisicn, 
I see no good ground for interference.‘ I 
would refer the order ' to the Hon’ble Hish 
Court, as I hold that the Joint Magistrate’s 


order was wira vires and, therefore, 
illegal. ? ` 
JUDGMENT. —We accept this Refererce 


and restore the sentence to the origiial 
three months’ simple imprisorment given 
by the Magistrate who tried the case. 
The fine, if paid, will be regarded. | 
` N. 8.. Reference accepted: 
^o (ry rr Ind. Cas! 788; 7 N. L. Ri r09; 12 Cr, 
L. J. 444. 

i A. W. N. (1887) 100, l 

3) A. W. N. (2850) 170: . 
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ABDUL SHAKUR V: EMPEROR, 


, OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL, APPLICATIONS NOs, 47 TO 5I 
: " OF 10923. 
July 19, £923. 
Present :—Mr Dalal, J. C. 
ABDUL SHAKUR—AccusED 
APPLICANT 
- Versus 
EMPEROR THROUGH BHAGWAN DIN— 
COMPLAINANT, 

Penal Code (Act XL V of 1860), ss. 441, 448— 
Criminal trespass— Illegal — dispossession— Inten- 
tion fo  annoy—Presumption. 

_ ‘Trespass is an offence under section 44r, Penal 

Code, only if it is committed with one of the in- 
tents specified in the section and proof that a 
trespass committed with some other object 
was known to the accused to be likely or certain 
to cause insult or annoyance is insufficient to 
sustain a Conviction under section 448, Penal 
Code. Intention is in every case a question 
of fact. [p. 1033, col. 2.] 

Vullappa v. Bheema Row, 43 Ind. Cas. 578; 
4I M., 156; 6 L. W. 704; 33 M. L. J. 729; (1018) 
M. W. N. 81; 19 Cr. L. J. 162 (E. BJ), followed. 

Where the servant of a landlord illegally takes 
possession of the tenants' land, with the main 
object of ejecting the tenant, the fact taken by 
itself, is not sufficient to raise a presumption 
of an intention to annoy within the meaning 
oi section 441 of the Penal Code. [p. 1034, col. x.] 

Application against an order ot the 
District Magistrate, Sultanpur, dated the 
rsth Mareh 1923, upholding that of tke 
Magistrate, Third Class, Tehsil Musafir- 
khana, District Sultenpur, cated the 22rd 
December 1922, 

Mr. M. Wasim, for the Applicant. 

‘The Government Plea''er, for the Crown. 

JUDGMENT.—Abdul Shakur Tas applied 
in revision from his conviction under 
section 447 of the Indian Penal Code. 
The learned District Magistrate has taken 
considereble trouble in arriving at tke 
true facts and these applications for re- 
vision must be decided on the findings of 
fact arrived at by him. The complain- 
ants are Bhagwan Din, Ram Sarup, 
Ganga, Behari ond Mahabir. Their com- 
plairts are similar and what has been 
found by the lower Appellate Court .is 
that the applicant Abdul Shakur - acted 
as Ziladar of the landlord, who is the 
talukdar of Mahona, and forcibly took 
possession*of tte fields'of these men who 
were really tenants of the plots, over 
which Abdul Shakur. took: unlewful pos- 
session. Itewas argued on behelf:.of the 
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applicant tliat tafing possession of land 
unlawfully does not establish the crime 
of criminal trespass defined in sectiog 441. 
Whoever enters into or tpon property in 
the possession of another. with intent to 
commit an offegce or to ifitimidate, in- 
sult or annoy any person in possession 
of svych property, or having lawfully en- 
tered into or upon such property un- 
lawfully remains there with intent there- 
by to intimidate, insult or anuoy any 
such person, or with intent to commitan 
offence, is said to commit criminal tres- 
pass. The learned Counsel who argued 
the law on thesubject before the Court 
with considerable ability quoted rulings 
of different Courts to establish the pos 
tion taken up by him that the intention 
to intimidate, insult or annoy must 
be proved and cannot be laken to 
follow from the citcumstorce that the 
applicant took unlawful possession of 
land in the pos:ession of the diferent 


complainants. It was held in Emperor v. 


Jangi Singh .(1) that when a zemindar 
under the pretext that one of his tenants 
had left the villzge and abandoned his 
holding tvok possession of the tenant’s 
holding wrongftlly the zemindar could 
not properly be convicted of crimiral 
trespass in the absence of evidence of 
one of the objects specified in section 44r 
of the Indian Peno] Code because his 
intention appsren!ly was merely to get 
possession of the land. In Vullappa v. 
Bheema Row (2) the majority of the Full 
Bench gave the op'nion that trespass is 
an offence .under section 441, Indian 
Penal Code, oniy if it is committed with 
one of the intents specified in the scction 
and proof theta trespass coin mitted with 


‘some other object was known to the 


accused to be likely or certain to 
cause insult or annoyance is insufficient 
to sustain a conviction under section 
448, Indian Penal Code. The distinction 
was pointed in the judgment of the 
Chief Justice between intention and the 
knowledge of likelihood of annoyance. In* 
a More recent case of the Allaha bad’ High 


(1) 26 A. 194; A. W. N. (1903) 230. 
(2) 43 Ind. Cas. 578; 4x M. 156; 6 L. W 
M, W. N. 81; 19 Cr, 


t% 
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Court Chhote Lal v. Emperor (3) several 
rulings on the subject were reviewed. 
Intenficn was held in every cese to be 
a question of proof of facts. The ques- 
tion there was.whether a man entering 
the house of Another in pursuance of an 
intrigue with a female living there had 
the intention or not of annoying the 
owner of the house. The observations of 
one of the learned Judges Mr. Justice 
Walsh may be quoted to sum up the law 
on the subject. “I think," says thelearn- 
ed Judge, “it is a question of fact in 
each case. As Lord Justice Bowen once 
said ‘the state of a man’s intention isas 
much a question of fact as the state of 
his digestion,’ and the real question of law 
is whether when there has been a convic- 
tion tkete is any evidence of intention 
justifying the conviction. There is no 
conflict between the reported cases and 
I venture to sum up the result of them 
in this way. They come to this, that if 
there is an invitation or complicity by the 


‘woman, combined with an intention to 


preserve strict secrecy, then it is difficult 
to say that there is any intention to an- 
noy a third person, but if that third per- 
son has expressly prohibited the accused 
then his act becomes a direct defiance of 
an express order, and it is impossible to 
gay that you cannot infer from it an 
intention to annoy the author of the 
order." i 

. Tne conclusion I draw from all these 
rulings is that if the facts stand by 
themselves thai, as in tke present case, 
the servant of a landlord illegally takes 
possession of tenants' lend with tbe main 
object of illegally ejecting the tenant, an 
inteution to annoy cannot be presumed; 
at the same time there may be circum- 
stances which may raise a direct inferenee 
of aneintention to annoy the tenant. I 
have gone through the evidence on the 
record because the point of law hes not 


‘been considered by the lowen Courts. 


, Possibly the matter was not argued there 


moyonce can be presumed. 


as ithas been argued here. In three cases - 
‘Bhagwan Din, Ganga end Mahabir there 


is sufficient material on whicl an intention 
onthe part ofthe applicant to cause an- 
All three of 


lnd.' Cas. 103; 40 A, 331; 16 A. X. 


{3) 49 
Ji 153; 20 Cr. L. J. 110: 
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them say that on finding the applicant 
take unlawful possession they  protested 
whereupon he threatened to beat them. 
When such were the circumstances the 
applicant's desire at the time must have 
been to annoy and intimidate the three 
complainants. In those cases the fact of 
an intention to take illegal possession does 
not stand by itself. I dismiss those three 
applications. 

In the case of Ram Sarup and Behari 
there is such evidence. Ram Serup 
admits that on seeing the applicant, in 
possession he did not approach through 
tear. Behari in his complaint did allege: 
that he protested but no such allegation 
wes made by him in his examinetion-in- 
chief in the Trial Court. In those two 
cases there is no material on which the 
finding can be based that the applicant's 
intention was to annoy of to intimidate. 
The conviction and sentence in the cases 
of Ram Sarup and Behari are set aside 
and the fine, if any recovered, shall be 
refunded in those cases. 


N, H. 
Applications dísmissed. 


LAHORE HIGH COURT, 
CRIMINAL REVISION NO. I4170F 
December r9, 1022. 
Present — Mr. Justice Moti Sagar. 
ABDULILAH—ACCUSED—PETITIONER 
UOVSTES 
EMPEROR-—xESPONDENT, 
` Criminal Procedure Code (Act V of 1898), 
s. IIo, scope of-—Security for good behavtour— 
Association with bad characters. ° 
The provisions of section 110 of the Criminal 
Procedure Code should not be used indiscriminate- 
ly. There should be reliable evidence against a 
man, before he oughtto be called upon to furnish 
security; the mere fact that he associates with 
persons of bad characteris not enough to bring 
him within the purview of the section. *[p. 1035 
cols, x &2.] e 
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Criminal revision under section 430, CTi- 
m nal Procedure Code, for revision of the 
order of the District Judge, Gujrat. 
Mr, M.°L. Puri, for the petitioner. 
" JUDGMENT.—Thisisen application to 
revise an ofdet of the District Magistrate 
of Gujrat calling upon the petitioner to 
execute a bondfor Rs. 300 with two sureties 
fot his good behaviour fora period of one 
year under section rio of the Criminal 
Procedure Code. 
The evidence forthe prosecution consists 
-of the statements of a Sub-Inspector oi 
Police,a Sufed-Posh,a Zaildar, some Lambar- 
'dars, and of one Fazal, who have stated 
thai the petitioner is a habitaual thief, 
and that he associates with persons of tad 
‘chatacter. Itisfurtheralleged that in 1922 
the petitionet was suspected on three 
occasions under section 457, Indian Penal 
Code, and that on two of these occasions 
his house was searched. It is, however, 
admitted by the prosecution that though 
‘the petitioners house was searched on two 
Occasionsno stolen property wasever found 
in his house. As to hishaving been suspected 


‘of having committed an onence under sec- : 


‘tion 457, Indian Penal Code, the petitioner 
was never criminally prosecuted and no 
"written complaints were ever made to the 
Police against him. Fazal is admittedly 
not on good terms with the petitioner and 
“no reliance can be placed on his statement. 
The petitioner has produced 17 witnesses 

. some of whom ate Lambardars of neighbour- 
ing villages, some military pensionets 
vand other fespectabe persons belonging 
_to hisown vilage. They all testify to the 
-petitionet’s : good character and depose 
.to the fact that he is not a habjtual thief 
"by reputation. In Masti Khan v, Queen- 
Empress (1), it was held that when security 
is taken from a man under section TPO, 

' Criminal Procedure Code, on evidence of 
genera] repute only, the repute should be 
proved to be universal, and there should be 
no doupt aboutit. In the present case the 

' evidenoe on the record is that of general 
+ repute only, andf rom the evidence produced 
” on behalf of the defenceitisclearthatit is 
by no means universal, The fact that the 

- petitioner associates with persons of bad 
"chatacteris not enough tp bring him- with- 


(1 2 P.R. 1897 Cr. 
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in the purview of section rro of the Criminal 
Procedure Code, ‘The petitioner is admitted- 
ly a man of some property, andis a young 
man of about 18 years of ageand itis difi- 
cult to imagine that.he has at this age 
acqvired the reputatiogof a habitual thief. 
It is important that the provisions of sec- 
tion 110 should not be indiscriminately 
used and there must be reliable evidence 
against a man before he can be called upon 
to furnish security. 

In my opinion the evidence on the record 
is not sufficient to justify action being taken 
against him under section Iro, and I ac- 
cordingly allow the revision and quash 
the order of the learned District Magistrate 


calling upon the petitioner to give 
security, 
W.C.A. Petition allowed. 


BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 8 OF 1922. 
March 29, 7922. 
Present:—Sit Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Shah, 
EMPEROR— PROSECUTOR 
VETSUS 
SHANKAR BALKRISHNA 
DESHPANDE—AccusEp— 
OPPOSITE PARTY, l 
Criminal Procedure Code (Act V of 1898), 
S5. X95, 307, 537—Trial by Jury—Reference to 
High Couri—-Powers of Court—Sanction to prose- 
cute, absence of, effect of— Pailure of justice. 
When hearing a reference under section 307 of 
the Criminal Procedure Code,the whole case is open 
to the High Court, and in dealing with the refer- 
ence itexercisesall the powers which it exercises 
on appeal. Under section 537 of the Code, there. 
fore, it is not competent to the High Court, when 
destine with such a reference, to take any action 
in consequence of a want of any sanction required 
by section 195 of the Code, which would take the 
form of an order quashing the whol* of the pro- 
ceedings and directing a re-trial, unless such want 
has occasioned a failure of justice. [p. 1036, col. 2.) 
Reférence made | by the Assistant 
Judge, Thana, under section 307 of the 
Criminal Procedure Qode, > 
4 : 
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' Mr, S. S. Patkar, Government Pleader; 
for the Crown à 

Mr Amin, with him Mr, A. R. Gadkari), 
forthe ‘Accused. 


JUDGMENT. l 
Macleod,- C, J.—This is a reference . by 
the aditional. Sessions Judge of Thana 
under section 307, Criminal Procedure 
Code. The two accused were charged 
bifore the Additional Sessions Judge 
Sitting with a Jury under section 467 
or sections 467 and 109 of section 114, 
Indian Penal Code. It was alleged 
that they had forged a Will of one Kashi- 
‘nath Shanker, deceased, or. had abetted 
a fotgery thereot:’-The Jury disagreed, 
three were in favour of an acquittal and 
two were ot opinion that both the accused 
were guilty of abetment of forgery. The 
Judge, in meking the reference, has ex- 
pressed the opinion that both the accused 
were guilty, and has given “his reasons 
therefor. 


At the outset a point of law has Feen 
raised, founded on thefactthet ro sanction 
was obtained prior to the prosecution. 
The Will, which itis alleged was forged, 
was produced on the r9th Octobeer 1920 
by the first „accused in the Small Cause 
Suit “No. 824 of.1920. No objection was 
taken at the triel on the ground of want 
Of'senction and ifithe accused had been 
convicted, and had filed an appeal to this 
Court there can be no doubt that under sec- 
tion 537, Criminal Procedure Code, that 

entence could not Have been reversed or 
altered for want of, òr any .irregulatity in, 
. eny sanction’ Teguired under section 195 
unless ‘such want oritregularity hed cece- 
‘'sioned a failure. of justice, : But it has 
been argued that because the case comes 
before us under section 307, section 537 
is ‘not applicable, Under section 207 
sub-section (3):— 

"In dealing with the case so submitted 
the High Court may exercise any of the 
powers which it may exercise on an appeal, 
andesubject theretoit shall, after consider- 
ing the entire evidence and after giving 
due weight to theopinionsof the Sessions 

Judge and the Jury, acquit orconvict the 
accused-of any offence of which the Jury 


-could have convicted him upon the cha rge. 


E 
`~ 


framed and placed befoteit,” p 
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The whole case, thetefote, 1s open tothe 
Court when -hearing a refererce under 
section 307, Criminal Procedure Code, and 
in dealing with the tefeterce,*the Court 
exercises all the powers which it exercises 
on an appeal. But it would not have 
the power, if.it were an appeal, of dealing 
with the case by altering or reversing tbe 
finding, sentence or order passed by a Court 
of competent jurisdiction for-want of of 
any irregularity in any sanction required 
by section 195, Criminal] Procedure Code, 
unless such wantorirregularity hed:occa-. 
sioned a failure of'justice, and-it would 
appear to follow that it is not competent to 
this Court.totake any actionin consequence 
of a want of sanction which would .take 
the form of an order quashing the whole 
of the proceedings end directing a re-trjal 
since we do not think.that any failure 
of justice has been occasioned. Such being 
the case, I think that we are entitled, 
although section 537, Criminal Procedure 
Code does not directly apply to a refetence 
under section 307, to hold that the -fact 
that there wasa want of necessary sanction 
before the pfosecution was instituted.is no 
ground for ‘our declining:to interfere in this 
reference, : 

[Aftet discussing the evidence 
ship concluded :—] A T 

Iagree, therefore, with the Sessions Judge 
that the -eccused must be convicted under 
section 467, read with section 109, Indien 
Penal Code, -The first aceused issentenced 
to two years' rigorous imprisonment end 
the second accused, considering-his age, to 
six months’ simple imprisonment. ° 

Shah, J.—I agree. I have nothing to edd 
as regards the merits of the case. 

I desire to.deal briefly with the -peint 
of law which has been raised for the. first 
time in this reference on behalf cf the ac- 
cused. The point is that as the Will wes 
ptoduced inacivilsuit,andas no sanction 
was obtained as required. by section 195, 
Criminal Procedure Code, the Court could 
not take cognizance of this offeyce. Ad- 
mittedly this point was not raised either 
be ore the Committing Magistrate or before 
the 'frialvouxt, and the whole question 
is whether itis open fo us to give effect 
to it at this, stage when the case is,before 
uson feference under section 307, Criminal 
Procedure Code, HEN M MENT 


His Lord- 


x, 
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' It is clear from the provisions of. section 
537 -that. in appeal we could not’ reverse 
or ater any finding, - sentence of 
order passed Dy 4° Court of competent 
jürisdiction for want of any sanciion..re- 
quired.by section 195, unless we wete setis- 
fied that such want, had occasioned a fai- 
lute of justice The section does not tn 
. terms apply to'a, reference. under, section 
307. But section 307, sub-section (3), 
' ptovides that “the High Court may exercise 
any of the-powers whichit may exercise 
on an appeal, and subject, theteto it shall, 
after considering the entire evidence and 
after giving due weight to the opinions 


of the Sessions Judge and the Jury, acquit’ 


ot convict the accused -of any offence of 
which the: Jury could have convicted 
Him upon: the charge- framed and placed 
befote it.” It seems to me that these 
words ate wide enough to cover the limi- 
tations’ which exist upon our powefs in 
dealing: with' appeals. as the section 
provides that subject to the powers which 
we nev éxeteisein appeal, we ha veto acquit 
orconvict the accused, I think it is neces- 
sarily implied: that what We cannot ‘do on 
appeal'in virtue of the provisionsof section 
537, we cannot :do-on teference under, sec- 
tion 307. 

The point is not free from. difüculty, 
as we have to infer “by implicetion 
a limitation on our powers as regards 
procedure and as.the Legislature has 
omitted to provide in terms for 
such: a case, though there is .express 
provision as tegatds cases coming up 
for confitmation of sentences or by way 
of appeal or revision before this Court. 


But I think the implication is clear, and | 


I do not see‘how.we cau refuse to give 
effect to that opinion in view of the terms 
of sub-section (3) of section 307. Subject 
to the powers which we may exercise 
on appeal this Court must consider the 
entire evidence, andafter giving due weight 
to the opinions of the Sessions Judge and 
the Jury either acquit or convict the'ac- 
eusede .I think, e therefore, that the 
limita tion contained in section 537 
applies to proceedings ufider section 307. 
It is xot suggested in this case that” 
the want of sanction has occasioned any 
"failure of justice. It is unforunate, 
however, that the need for sanction, which 


2 


“INDIAN GASES: 


effected. 
briefly as ‘below: r 
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wasobvious, was not realised bythe com- 
plainant or by the prosecution or by the 
lower Coutts intime. JT donot think that 
the want’ of sanction hasany effect upon 
the present proceedings now. 


Z. K. Conviction and sentence confirmed. 


Ld 


LAHORE HiGH' COURT. | 

(CRIMINAL APPEAL NO. Iorr OF I922,' ' 

January 13,'1923. ` 
- ` Preseni:—Mr. Justice Zafar Ali, ^ 
HUSSAIN KH AN —CoNvICT— APPELLANT 
VET SIS 
EMPEROR— RESPONDENT, |", 
Oaths Act (X of 1873), ss. 6, 13—— Child witness 
—. Evidehce without oath or affir mation, admissibili ty 
of—JD1uty-of Court. . 
Although thee vidence of a child recorded without 
oath or affirmation is. not inadmissible, thé Court 

should only examine:a, child of tender years as, a 

witness after it has satisfied itself that'the child 

is sufficiently develeped intellectually to'under- 
stand whatit has.seen and to afterwards inform 

the Court. [p. 1038, col. 2.] 

Dhani Ram v. Emperor, 31. Ind. Cas. 1005; 

384.49; x3 A. L. J. 1072; x6Cr. L. J. 829, relied on. 
Criminal appeal from the order of the 

District. Magistrate, Gurgaon, dated. 5th 

September 1922. 

' Mi, Nanwa Mal, for the Appellant. 
Mr. M, N. M ukherjt, fot the Respondent. 
JUDGMENT.—Lussain Khan appellant 

‘has been convicted of rape under section 

376, Indian Penal Code, and sentenced to 

rigorous imprisonment for five years and 30 

stripes. Ie is a.youth of about x8 yeais 

of age while the girl hiussaini stated to have 
been violated by hinris only eight or nine 


years’ old. On mediéal examination Made 


on.the 4th day after the occurence her 
hymen was found torn: and the Doctor was 


„of opinion that she had been raped,'and 


that partiel penetration . was probably 


The prosecution theory was 


M isammat Exussa ihi was returning home 
in the afternoon when the accused waylaid 


* 
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her near the pond outside the village and 
proceeded" to ravish her. Bhamru and 
Kalwa heard her cries,but as they a pproach- 
ed her the accused “was hurrying away, and 
the girl was standing up and crying. They 
enquired from her why she was crying but 
she went on crying and did not tell them 
‘anything. Asshe came home shetold her 
widowed mother- Gharibi that Hussain 
Khan had ravished her. She examined her 
pryate parts and then went to Saleem 
Lambardar who was a relation of hers and 
apprised him of what had befallen the girl. 
In the meantime the accused came to the 
village and Saleem attacked him with 
a lathi. Nawaz brother of the accused 2nd 
others interfered and stopped further fight. 
A Panchayat was heldin the evening but 
could settle nothing as the accused and 
his brother denied the whole thing and 
offered no terms. Therefore Saleem reported 
the matter to the Police the next day. 


It is contended on behalf-of the appellant 
that no rape was committed because the 
tape story was not supported by the mother 
of the girl, and also because no blood was 
found either on the spot or on the skirt 
of the girl. I am of opinion that there is 
no force in this contention. The mother 
for some reason best known to her did not 
disclose the whole truth, but -the-fact that 
the charge of rape was brought against 
theaccused immediately after the occurrence 
cottpled with the medical evidence and the 
fact that he was assaulted by Saleem and 
arraigned before the Panchayat there and 
then lead strongly to the conclusion that 
the tape story was no fiction. Obviously 
the penetration was partial and, therefore, 
was not followed by a copious haemorrhage. 
The friends of the girl being ignorant rustics 
were not wise enough to look for blood 
or to preserve it as evidence in support 
of the charge. Another question nr by 
the dearned Counsel for the appellant was 
one of law He argued that the testimony 
of the girl was inadmissible because it had 
been recorded without any oath or affirma- 
tion. According to the English record 
of her deposition it was made on solemn, 
affirmation, but in the vernacular record 
there is a note to the effect that no oath 
was administered to ber .on.account.of her 


(1923. 


tender age. In Qween-Empress v. Maru (1) 
it was held that as section 6 of ‘the Oaths | 
Act (X of 1873) imperatively requires that 
no person shall testify as a witness except . 
on oath or affirmation, the evidence of a. 
child of eight or nine years of age inspite of : 
section 13 of the same Act is ine dmissi ble 
if it has been advisedly recorded without 
any oath or affirmation. But the same 
High Court did not follow this view.in. 
Dhani Ram v. Emperor (2) and held thet -. 
though the evidence of a child recorded, 

without oath or affirmation was not in- 
admissible, the Court should only examine . 
a child of tender years as a witness after 
it has satisfied itself thet the child is suff- 
ciently developed intellectuelly to under- 
stand what it hes seen and to afterwards. 
inform the Court thereof. The same view 
was held in Sheikh Fakir v. Emperor (3). 
In the present case the child was sufi-. 
ciently developed intellectually to describe. 
what she had suffered and, therfore, her 
testimony or account of it before the Magis-. 
trate cannot be brushed aside as inodmissi-. 


-ble. 2 


Considering all the evidence I conclude. 
that it is sufficient to bring the oience- 
home to the accused and that he was right-- 
ly convicted. "s 

The sentence, howevet, seems to me to be 
excessive, having regard to his age. I 
reduce it to rigorous imprisonment for four. 
years only, and set aside the sentence - of. 
whipping. i ; 
‘WC. A. Sentence reduced. 

(1) 10 A.207; A. W. N. (1888) 86; 6 Ind. Deci 
(N. S.) 139. | 1 

(2) 3r Ind. Cas. 1005; 38 A. 49; i3 A. L. Je 
1972; 16 Cr. L. J. 829. 

(3) xri C. W. N. 51; 4 Cr. E. J. 412. 


Vol. 76] 
KARIM BAKHSH U, EMPEROR. 


LAHORE HIGH COURT, 
 CRIMINAL APPEAL NO. 941 OF 1022. 
. January I7, 1923. 
Present — Mr, Justice Scott-Smith and 
Mr. Justice Moti Sagar. 
KARIM BAKHSH—Convicrt— 
BE APPELLANT 
in VErSUS ` 
#3}  EMPEROR—RESPONDENT. 
Penal Code ( Act XL V of 1860), s. 396—M urder 


in commission of dacoity—Murderby dacoits while 
escaping. 
A murder committed in the compound of a 


at 
* 

ve 

Fox 


p me 


house raided by dacoits when they were making 


good their escape is murder committed in the 
commission of dacoity within the purview of 
section 396 of the Penal Code. i 


Lashkar v. Emperor, 63 Ind. Cas. 623; 2 L. 275; 
-22 Cr. L. J. 687, relied on. | " 


Appeal from the order of the Sessions 
rudge, Rawalpindi, dated 23rd August 
TO22 a5 

JUDGMENT, —Karim Bakhsh; appellant 
has been found guilty of the offence of 
dacoity with murder, and has been 
sentenced by the Sessions Judge of 
Rawalpindi to transporation for life 
under section 396 of the Indian Penal 
Code. Tne convict has appealed. 

- It is clearly proved that on the night of 
. the 28th February last a serious dacoity 
was committed at the house of one Midat 
Khan (P. W No. 4) at the village of Dhok 
Chirbian, Dakhli Bajnial in the Rawalpindi 
District in the commission of which dacoity 
a villager named Nur Muhammad Teli 
who came to the assistance of the inmates 
of the house raided was killed. There is 
evidence showing that the: appellant was 
armed with a sumba and that he inflicted 
injuries on one of the prosecution witnesses 
with this weapon. The evidence leaves 
no doubt that the appellant was captured 
on the spot, and that he was one of the 
members of the gang of dacoits engaged 
actually in that dicoity. The only question 
necessary for consideration is whether the 
fact that the murder was committed in the 
compound of the house raided at a time 
when the dicoits were making good their 
escape is sufficient to take his case out of 
section 396. In the case of Da hkar v. 
‘Emperor. (x1) a Bench of “this Court said in 
judgment that a murder committed by 
27 63 Ind. Cas. 623; 2 I, 275; 22 Ct; Ln J. 
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dacoits while carrying away the stolen 
property is murder committed in the tom- 
mission of dacoity, and that every offender 
was, therefore, liable for «nurder com 
mitted by one of them, In the present 
case the learned Sessions Judge has found 
that a large amount of cash and jewellery 
was taken away from the house raided 
and that Nur Muhammad was killed while 
the culprits were engaged in carrying off 
their booty. We see no reason to diiler 
from this finding, and are of opinion that 
the murder in question was committed 
in the commission of the dacoity within 
the purview of section 396, Indian Penal 
Code. In our opinion the appellant was 
properly convicted of an offence punishable: 
under section 396 of the Indian Penal Code. 
We uphold the conviction a nd the sentence 
and dismiss the appeal. 
JW. C. A. Appeal dismissed, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER S COURT. 
CRIMINAL REVISION NO. 416 oF 1922. 
May 29, 1922, ; i 
Present: —Mr. MacColl, A. J. C. 
EMPEROR-—APPELLANT 
YEH SS 
NGA SEIN AND OTHERS—RESPONDENTS. 
Burma Village Act (V I of 1907), s. x9— Head- 
man's ordev—Removal to another site in village. 
A villager refusing to obey an order of the 
headman to remove to another site in the village 
is not guilty of an offence under section1gof the 
Burma Village Act. 


ORDER.—This case has heen referred 
by the Sessions Judge of Mandalay with 
the recommendation that the con victions 


'and sentences: be set aside. 


VWhirteen villagers have at one triel 
baen convicted under section 19, Village 
Act, for refusing to obey an order givin 
them by the headman to remove to an- 
other sitÉ, which had been provided for 
them and have been fined Rs. 5 each., 
The conviction is bad in more ways than 
One. In the first place supposing that the 
disobedienceof this order was an oftence, 
each of the villagers committed a separate 
offence and the joint trial was illegal. In 
the ‘second place the Magistrate did not 


explain to the accused the particulars of 
. the oftence of which they. were accused, 


LI a 
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as heewas tequitéd to do by section 242, 


Criminal Procedure. Code; to merely tell 
them that they Were accüsed of an oftence 
putishable under section *r9, Village Act, 
was not a compliance with the provisions 
of that section. Lastly il the Magistrate 
had attempted to teally explain the parti- 
culars of the oftence of which they were 
accused he would have seen that the facts 
alleged did not constitute . any offence, 
* Section r9, Village act, provides for the 
punishment of persons who contra vere 
the provisions of sections 17. and 18 Sec: 
tion 17 prohibits persons from building 
any house, hut'or enclosure orfrom taking 
up his residence in a village tract of which 
he is not a. tesident ' without the per- 
mission of the headman, and.section, 18 
prohibits the establishment of a new 
village: or group of houses without the 
. permission of the Deputy Commissioner. 
It is not alleged that these villagers did 
any of these things 

The convictions and sentences are set 
aside and it is directed that the fines, ii 
paid, he refunded. 

.N. K. Conviction and sentence set aside. 


A— a enti 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO, 210 OF 1923. 
Apri I3, 1923. 
 Preseniz—NM. Justice Ryves. 
ASGHAR ALÍ—APPELLANT 

|^ 5 DESUS 


EMPEROR--RESPOND ENT. 
. Workman’s Breach of Contract Aci (XIII 
of 1859), s. 2--Agreement ta work for one year, 
breach of— Application under Aci—Limisaiion, 

The accused contracted to work for the com- 
plainant for twelve months from day to day. Mére 
than tree months after the expiry of the year 
the complainant applied to have action taken 
against the accysed on the ground that he had 
failed to work for 365 days: 

Held a) that under the agreemente the maxi- 
e mum period during which the accused was bound 
* to work for the complainant was one' year, and 
that fle was not bound to work for him for 365 
days at odd intervals; - 

à) that the complainant could make an 
application against the accused under the Act 
within three months of any. day during’ the year 
on which the accused had failed to work; 

(3) “that the latest daté on which such an 

application could be made was three , months 
from: the, last day. of the, yeat;, 
" (4) that, thereióre, the’ present ‘application 


which had been made mêre than three E ngos" 


after the expiry of the year was barred; 


tabo - 
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. Reference made by the Sessions Judge, 
Mora dabad, datedthe 15th February 1923. 

BEFERRING ORDER.—This is 
revision’ ` from, the order of a 
Special Magistrate of Moradabad order- 
ing the applicant to return Rs, 300 in 
three instalments under section 2 of Act 
XIII of 1859 2s amended by Act XII 
of 1920 which is the .Workman’s Breach 
of Contract Act. 

Admittedly, the applicant and the conl- > 
plainant in the case had executed an’ 
agreement by which the -accused had 
‘undertaken to work day afterday ior twelve 
months. This agreement’ was dated the 
22nd June r921. ‘The complaint was 
brought in November 1922 and it was. 
broüght on the ground that the total 
number of days th: 4t the accused worked 
did not amount to 365. This does not 
in any way seem to me tobe the, same 
as the terms of the agreement, 1. €., tO: 
work every day without fail for, the 
term of one year, The maximum period. 
fixed by thatagteememnt was one calendat 
year and the failure. to work, any. day. 
during that period was a breech of the 
agreement on , which. the. complainant 
could take action, He. could, : therefore, 
take: action at any time duting the year 
which began with the agreement on the 
22nd June 1921 and the penod of limita - 
tion was three, months from‘ any breach 
of the agreement. $, e., any neglect or 
refusal to work’ which fook plage within 

the calendar year starting on the day of 
the agreement. Therefore the last date 
for him to lodge, a complaint was the 
2rst September 1922 and this case is 
time-barred. It appears to me that it.is 
not open to the complainant to say that 
the agreement that the acnüsed should 


"wOrk every day for a year | should be 


transiormed by the. Court into an apree- 
ment to work for 365 days. at. odd ins, 
tervals, if the complainant, so chose, when 
the accused should fail fo work One day 
after the other, - 

I, therefore, forward the repord to the 
Hon’ ble High Court with a recommenda- 
tion that the, order of the lower Court 


A should be set aside. 


JUDGMENT.—I accept the reference and 
get aside the order ‘of the Magistrate., 
2. X. Reference acceptéd." 
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l MARRAS HISH COURT- 
APPEAL AGAINST ORDER NO. 366 OF IQ2I. 
: October 20, 1922. INE 
Preszni-— Mz. Justice Spencer and: Mr. 
Justice Venke'asubba Rao. 
MÜNUSAMI NAICXEN—DEFENDANT 
—- APPELLANT 
i | yersus. 
MUNUSAMI. NATGKEN-—PLAINTIFEF— 

RESPONDENT. `’ 

Civil Procedure Code( Act: V of 13908), O. XL I, 
rri 245.2 5-—Suit- dismissed on one issue— Findings- 
OR all tssues—Appeal— Remand-— Procedure. 

. Where in a suit the first Court decides‘ all: the 
1ssues* but: dismisses'it on- one issue, holding 
that: the suit is mot maintaináble, and on appeal 
the-Appellàte Court holds that the suit is not bad 
on that:account, am order by the Appellate Court 
remanding‘the whole suit for fresh:disposal on the 
merits is erroneous and-cannot be supported. The 
proper -course forthe Court to adopt is:to dispose 
of: thè- appeal: under O.-XLI, r. 24 of the Civil 
Procedure. Code, or,if the evidence.is insufficient 
ora fora finding under O: XLI,r.25 of the 

ode. ` ne. oe 

Appeal agdinst the order of the Subordi- 
nate Judge, Vellore; dated the 22nd‘ July 
I921i,i1n Appeal Suit No. 880f 1921, prefer- 
red against the decree of the Court. of. the 
District Munsif, Tirupatur in Original 
Suit No’. 205 of r9rc. 

Mt, V. C. Seshachariar forthe Appellant. 

Mr, G. Krishnaswami Iyer, forthe Res- 
pondent;  —— DON 

JUDGMENT.—The District Munsif ii 
this suit decided 2311 the issues in 
the: suit and finally dismissed the suit 
on his finding. on issue No. VIII that 
the’ suit was one in effect for partial 


partition The Subordinate Judge décided 


only the eighth issüe which related to the 
question. of maintainability of the suit 
as being one for partial partition, rightly 


taking the view that the sulit was nol ba d 


one that account, and he remanded: the 


suit to..the.Jower Court for' fresh diposal;* 


mhi, order of remand to the lower Court 
fora frésh disposal on the mé tits cánnot bê 
supported. It is inconsistent with the 
jeatned Subordinate Judge’s view that the’ 
suit was mot‘one for par'ial p rtition, as 
hefound inthe first part of his judgment. 
Itisclearthat noamendmént of the plaint 
was. necessety.. He should, therefore, 
have’ disposed: of the appeal- under’ O. 
XLI, r 24, Civil Procedure Code, as the 
evidence upon the recotd had been found 


sufficient” py the District Munsif to. find- 
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upon 3 | theissues. Issue No. IV raised the 
question, "What are&he {amily properties 
and debts, if any; to be divided?" The 
District Muns‘f, in patagtaph No. 7, says 
that he had mentioned all the properties 
and debts ta be divided® but that they 
cannot be particularised until a Cemmis- 
sioner has gone to the spot and reported. 

If the finding of the Disttict Munsif 
and the evidence upon this issue was not 
sufficient for passing a preliminary decree 
the’ proper course for the Subordinate’ 
Judge to adopt was to ceti fora finding 
from the lower Court under r.25 O. XLI, 
before disposing of the appeal, 

Wemüst set aside the Subordinate Judze's: 
order temandinug the whole case for fresh 
disposal end direct him io hear and de- 
termine the appeal, except on issue VIII 
in thelight of our remarks, The costs cf 
this civil miscellaneous 2ppeal willbe costs 
in the cause. 

Appeal remanded. 


V. N. V. 


BOMBAY HIGH COURT, 
APPEAL FROM ORIGINAL DECREE 
NO. 217 OF 10921. 
_ April Io, 1923. 
Pre ent:—Sir Norman Macleod, KY., Chief 
Justice, and Mr. Justice Crump. 
BABAGOUDA MALGOUDA PATIL— | 
ORIGINAL DEFENDANT NO. 2—OPPONENT 
—APPELLANT 
^— gersus 
TANI BAI BHRATAR RAMGOUDA 
BARGOUDA PATIL sY BECRANDAR 
RUPCHAND MOTICHAND GUJAR 
— ORIGINAL PLAINTIFE—APPLICANT— 
g RESPONDENT, | NM 
imitati (IX of 1908), Sch. fi. 182—— . 
uo eon i not j djaka 1o—Subseg uni 
application —Step-in-aià of execution. © 
If the holder of a decree for (i) possession and 
(it) mesne profits obtains possession by means 
of a darkhasi only for possession without any ob- 
jection on the part of the judgment-debtor, the 
letter cannot subsequently object to execution 
of the décree for mesne profits on the ground 


I042. 


that the previous darkhast for possession, not 
being “in accordance with law,” could not be 
considered as a step-in-aid of execution. 


Appeal against the decision of the 
F rst Class Subordinate Judze, Belgaum, 
in D.rka.st No. 419° of r9rg. 

Mr. G. 5. Rao, D. B., for Mf, B. G. Rao, 
for the Ap»elant. 

Mr. A. G. Desat, for the Respondent. 

SUDGMENT.—The p'aintiif got a 
decree on the goth March 1914 which 
was confirmed by the High Court on 
the 5th September 1917, The decree 
was in favour of the plaintif and 
the thir] de‘endant for possession against 
defendants Nos. xr and 2 together 
with profits for two previous years and 
future profits at a certain rate. The 
plaiatif by means of a Darktast obtained 
possession. Thereafter he assigned 
the dəcree to thə present applicant who 
souzht to execute the decree for mesne 
proüts with costs. The detendints o3- 
jected to the transfer of the decree and 
also contended thit the previous Darkhasts 
were not “in accordince with law” 
because they ware applications for pxttial 
execution. The learned First Class 
Subordinate Judge, however, drected exe- 
cution to proceed. 

We do not th.nk that there is any sub- 
stance in the suggestion that the previous 
Darkhasts for possessions were not “in 
accordince with liw" so thit they could 
not be conjid:red as ste s-in-aid of execu- 
tion. In Dalichind Biudar v. Bid Sai- 
hor (1) it was held that a judzmans-da>tor 
who did not anyel against a previous 
order for execution of a portion of the 
decree and who did not dispute the validity 
of such order, could not, in the m.tter 
of a subsequent application for execution 
of the remaining portion of tha dacree, 
contend thit the zst application was 
not “in accordance wich liw.” In this 
case as there was no ‘objection to the 
valdity of the previous Durkuasts, ethe 
present objection cannot be sustzined. 

‘The appeal, therefore, is dismissed with 
costs, « 
Appeal dismissed, 
5, D. : 

(x) 35 B. 242; 8 Ind. Dec. (N S.) 164, 
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MADRAS HIGH COURT. 
Civit Suir NO. 544 OF 1921. - 
November 22, 1922.. T 
Present — Mr. Justice Kumar aswatmn1 - 
Sa.triar. 
PERIANAYAGI AMMALC--PLAINTIFR: 
—APPEILLANT 
Versus 
pA. RATNAVELU MUDALIAR AND 
ANOTHER—DEFENDANTS— RESPONDENTS. 
Will, consiruction of—Fensale, bequest in favour 
of—Esiaie taken—Inention—Hindu Transfers 


and Bequesis Act (VIII of 1921), whether ve-. 


tyros pective, 

A Wiüexecuted by a Hirdu in 1911 devised 
a certain house in the following X words;— 
“The house shall be taken by my daughter L. 
and the rentalincome derived therefrom enjoyed 
by her. Sae shall collect tne rental income and 
herself meet the tax, repairs, etc......Sae¢ shall 
have no power to make sale, gilt, or mortgage. 
After ner, nerissue saall use and enjoy it trum 
son to:grandson and so on ia succession with 
power of gift, sale, mortgage, ete.” The 
testator died in 1912. In October 1918 
L. gave birtn to a male child who died the day 
after birth and L, nerself died a few days after- 
wards. Jn a suic by tne surviving daughter of the 


testator as his heir forrecovery oí tne house as 


agaiast the nusband of L.: 

Held, that tne Wil aid not give L, an absolute 
interest aad then cut it down by limitations,it gave 
heronly a iiie-interest with ‘a clear disposition 
of absolute estate to ner children. [p« 1040, col. 2.) 

Tne Hindu Transfers and Beqtienis Act ol 1921 
is retrospective in its operation and under that 
Actitis not uecessary that the un born issue should 
be inexistence at the date of the termination 
of tne life-estate. The child on its birth acquires 
a v.sted intercstin the property, the gift to him 
b.ing valid under the provisions ot the Act, 
and succession, onthe chilu’s death, would have 
to be traced through the child and not through the 
heirs of the testator. |p. 1047, col. 2; p.1048, Col. 1.) 

in considering the nature of the interest con- 
ferred bya Will on a Hindu female, one has to 
take the words in each Will and see whether the 
intention was to confer an absolute estate or 
not. jp. 1046, col. 1.) 

Ramachandra Rao v. Ramachandra Rao, 67 
ind, Cas. 405; 43 M. L. J. 78; 30 M.L. T. 154; 20 
C. W.N. 713; 45 M. 320; 35C. L. J. 545; 10 I. 
W.r; (1222) M. W. N.359; (1922) A. L. R. (P. C.) 20; 
20 A. lr. J. 084; 24 Bom. Le R. 963 (P. C), Suraj- 
mam v. Rabi Nath Ojha, 35 I. A. 17; 5 À. L.J. 
07; 12 C. W. N. 231; 18 M. L. J.7; x0 Bom. L. 
R.59;7 C. L. J.131;3 M. LT. 144; 30 À..84 (P.C.), 
Sasiman  Chowdnurain v. Shib Narayan Chow- 
dhury, 66 lnu. Cas. 193; 49 LA, 25; 26 C. W. N. 
423; 15 L. W. 434; 42 M. Iw J. 492; 30 M. L. T. 
242; 20 A. L. J. 302; 35 Q L. J. 427; 24 Bom. L. 
R, 279; (1922) H.W., N. $08; (1922) A. 1. R. (P. C.) 
03; I Pat. 305; 3 P. L. T. 134(P. C), B aidas 
Shivdas v. B.i Gab, 605 In.. Cas. 974; 49. 1. 
A, 1; 46 B, 153; 26 C. W, N. 125; 15 LW. 412; 
a0 A. la J.a89; 42 M-L J. 3854 28 "C. D. Jo 384; 
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24:Bom. L-R.: 551; (1922) A.L R. (P.C) 109: 
(P. C.), referred to a poteit i au 
_ Wilis in India should not be examined in the 
light of the rules of construction which have 
oe laid down in English decisions. [p, 1046, col. 


2. - 

Messrs. Radhakrishmayya, C. L. Nilakania 
Mudaliar and V. Swaprakasa Mudahar, 
for the Appellant. 


_ Messrs. V. Ramanatha Sasin, 
Kamath and Chohanatha Chetti, 
Respondents. 


JUDGMENT.—This is a suit by the 
pleintif ror a declaration that she is entitled 
to tne possession and enjoyment oi house 
ani groini No. 65, Kilava Chetti Street, 
Catntadripet, Madras, jointly with the second 
defeniant as daugater and heitess of her 
decease, father Siunmaga Maudaliar; for 
directing the first defendant to deliver 
possession of the sai] premises and to pay 
the plaintif Rs. 378 for past mesne profits 
anl future mesne profits at Rs. ro-8-o0 a 
month; for.a division of the house betw.en 
the plaintiff anj tne second defendant; for 
costs and other reliefs. 

Tae case for the plaintiff is that Shunmuga 
Mudalier, her: father, died in: December 
I912, leaving a Will, dateq'the rrth of 
November. 1911,” wheteby' he bequeathea 
to ‘his daughter, Logambal, Ammal, wife 
ofthe first defendant, the house specified 
in the plaint, to be enjoyed by ker awing 

her liie anu to devolve on ker cLildren at 
ber death; that tne Will coes not contain 
any gift over ip the cise of Logambal 
Ammal dying without issue; thet Probate 
of the Will was obtaived by one of the 
executors; that after the eath of Suunm ga 
Muwaliar, Logambal Ammal came into 
possession of the plaint house in wiich 
she had only a life-estate an; enjoyea tie 
same till her geath; that as  Losambel 
Ammal giei on the Ist of October 1918, 
lea ving no issue, the house an! ground 
devolve. in law on the plaintif ani the 
seconi aelenjant whoare the nearest heirs 
of. Saunmuga Mudaliar; that the first defend - 
ant has been setting up a false claim and 
title -to the property onhis own behalf as 
heit to his deceased wife, and bas been in 
unlawful and wrongful possession of the 
property aad enjoying the renis aad profits 
thereto ani that the seceni celen ant Las 
been resiuing insthe house of the first 


Sanjwt 
for the 


+ 
4 


defendant and has been colluding with 


. him. e 


Tue first defendant filed a written state- 
ment admitting the Will ang, stating that the 
executors distt#butea the estate according 
to the provisions of the Will in the year 
1913, that Lozambal Ammal was in posses- 
Sion and enjoyment of the same till her 
deeth in the year 1918, and that he has 
been in enjoyment ever since. He denies 
the construction placed on the Will by the 
plaintiff and states that Logambal Animal, 
had an absolute estate in tne bouse under 
the bequest of her father, thet she aied on 
the 2ni of October 1918, having given 
birth to a male child on the 30th of Sep- 
tember 1918, that the child also died on 
the rst of October 1918, that he is, therefore, 
entitled to the property as heir, ana that, 
even assuming that Lozambai Ammal 
bad only a lite-estete, the absolute interest: 
vested in the child at its birth and on the 
death of the child anj of Logambal Ammal 
he became entitled to all the rights. - 


He denies that he is colluding with the 
second defenuant, but states that the second 
defeniant is colludipg with the plaintiff. 
He denies that the plaintiff is entitled to 
mesne profits and states that, in anv event, 
the mesne profits claimed are excessive. He 
also stetes thet he improved the property 
and pala taxes and executed repairs. 

Tue secon, «efen_ant filed a wiitten 
statement wenying collision with the fist 
cefen ant anu stating that sLe is entitled 
alo:g with tue plaintiff to the possession 
an, enjoym nt of tLe plaint property and 
toasLaretberein. Snepraystiat tle bouse 
may be divi eu and her half share given. 
to her. 

* Te following issues were settled :— 

I. W..atiutetest did tle v eceased kogam- 
bal Ammal acquire in t] e suit Louse un er 
the Will of tne late C, Suunmuga Mucaliar ? 

2. Di the ceceased Logambel Ammal 
give birth toa male ciili on the 30th Sep-, 
tember 1918 anu, 1: so, what interest aid 
the c.ilq acquire in tre suit house under 
the soid Will? 

3. Is the plaintiff entitled to succeed 
to the suit Louse along with the second 
defen_ant ? 
` 4. Is tLe first cefendant liable to pay 
any mesne profits, anu if so,to what amount? 
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. .5. Isthefistdefengant entitled to any 
improyements, end if so, to w.iat amount ? 

6. To wuat relief is tne plointid en'itie] ? 

Waen the case was taken up ior trial, 
it was admittéd that Loiambal Ammai, 
the wife of tie first ae'eudani, gave birta 
to a caill o1 tae 3otà of Ge»texber I9I8, 
anit attiecidlidielontiersto: October. 
It is also a mitte] taat Lozambal Ammal 
herself died on r3th of October  r9r8. 
It is not dispute] that the testator left 
aa Will on the Irth of November r9rr and 
“died on the 20th of November r9r2. No 
Probate of the Will was applied for tiil 
1920 anl Probate was granted to Kuppu- 
swami Malali, oue of the executors men- 
tione] in tae Will, on tae 6th of January 
IQ92r. Itis, nowever, ajmiltel taat Lozam- 
bal Amm] was in possession an] enjoy- 

ment of the property till her death even 


thoigu Probate was not appliel for. Wuat 
happene | was taat everytaing weat on 
wit 1041t Probate eviiently wita the in- 


tention of savin? stımp-Juty. By his W.ll 
tie teastator appoin ei five persons to be 
executors an] directed them ‘o take care 
of hi; moveable an 1 immovea ble properties 
after his lifetims anl {ill his fitst anni- 
versary anl tuen to divide an} give his 
daugaters the properties as per directions 
mentione] in the Will ari otherwise d- 
minister the properties. Tue material por- 
tion runs as follows :—'' Out of the Louses 
meationel in tae first parag apa, supra, tie 
ne tilel house buillding built on No. 25, 
Agranaram Street, val ad Tupees two 
thousan| shall be taken by my first qaughter 
Sowbnagyavathi Perianey. ‘ki Ammal and 
the rental income derived therefrom en- 
joyed (by her). Tne one terraced (or 
storeyei house) buil ling built on No. 63 
in Kilava Coetty Street, veluei rupees 
two taoisani saall be taken by my tnitd 
daugater Sowbzagyavatii Lokanayaki Am- 
mal an] tne rental income deriven there- 
from enjoyed (by ker). "Tuese twoepersons 

Sall withoat fail collect the rental in- 
tome of the respective houses allotted to 
them but of the aforesaid two houses and 
grounijs and themselves meel the tax, re- 
pairs, eic., of their respective ho.ses an] 
enjoy. In the course of doing so, my tijee 
daughters shall remain joint ani perf osm. 
without fail yeat after year the three c re- 
Monies, namely, the annual ceremonies 


of my wife Lakshmi (r), the annual cere- 
monies of my decease) el est caughter 
Bala Ammal (2), and my ann'al'cere- 
monies occurring after my lifetime (3), 
by properly giving to not less than five 
Branmins for eacu ceremony in the manner 
I have done. Tuese have no power to 
mik: sele, gi.t, Mortgage, etc., of these two 
ho ises an] grounis. After these, their issues 
shall use -n1 enjoy them from son to grand- 
son an] so on in succession as long.as the 
sun nd the moon may last with the power 
of gift, mortgage, exchange and sale and 
they shall every year without default 
perform the aforesai] ceremonies, etc.,’’ 

P 3agraph 13 runs as follows:—‘‘ After my 
lifelime one of my aforesaid executors, 
namely, V. Tuan avelu Muaaliar, shall, 
in respect of the ceremonies to be perform- 
ed until my first anniversary, t take on my 
accoint, oat of his pocket, rupees two 
hunlrel ani fifty an] speni without stiut- 
ing from the date of my death up to my 
first anniversary, collect the amount of 
reat derived from my two houses meptio zed. 
11 thefirst paragraph mentioned aboveup to. 
my first auniversery, pay tbe taxes for both 
these houses and, accotaing to that account, 
appropriate therefrom the sum of rupees: 
two hunitea ani fifty spent by him and 
the interest thereon and after my first 
anniversary is over Shall pay the bala nce; 
if any, to my af oresai| two daughters tLat 
is, deliver to them respectively, ihe afore- 
sal] hou:es an] the amount of balance 
left after the expenses as directed above.” 

Tne first quescion is, what is the interest 
taken by Logombal Ammal under, this 
Will. Tue Will is clear. It gives Logambal 
a life-interest in the property, 

Sue i is to enjoy the rents of the. bouse, 
but is given no power to sell, mortgage. 
or give it. Tie property is to, go to her 
clildren with absolute power of Cisposition 
so that, treating tre Will as if stanis,. 
it is an ordinary case of a gift to a daughter 
for life am] to her chiluren: absolutely. 
If she had children left at tLe date of her 
death, there would have been uo difficulty 
at all in the matter.» But the whole trouble: 
has arisen owing to her only child having 
pre.eceased ker, It is contended by Mr. 
S. en i for the first cefen «n that, although 
un er tie terms of tie Will, Logan belis 
only empoweted to enjoy the rents ard. 


` Vol; 76] 


INDIAN CASES 


1045 


PERIANAYAGI AMMAL 9, RATNAVELU .MUDALIAR? 


‘profits of the house and has ro tights to sell, 
mortgage or cispose of the property, yet 
.by reasor of the failure of the disposition 
in favour of her cliloren, she has acquired 
an absolute interest. It is argued by Mr. 
Sheni that, on a proper construction of 
the Will, an absolute estate has been given 
to the daughter, the right of aliemtion 
being voil Ss repugnont to the estate 
already conferred, that, in consequence 
of there having been no granccLild in 
existence at the time of the testator's 
death, the bequest in favour of the cLilc ren 
of Losamhal is invalid, thet the effect 
of the inveli ity is to con'er on the daughter 
an absolute estate and that there can be 
no intestacy as regards the property to any 
extent so as to give the other daughters 
of the testator a reversion on the death 
of Logambal. There can be no aoubt 
that if the gilt to Logamba! was an ab- 
solute gift in the first instance, with trusts 
imposed on that absolute interest which 
fail, the absolute gift takes effect in so far 
as the trusts have failed to the exclusion 
of the he'rs of the testator. In In ve 
Hancock, Watson v. Watson (1) it was Leld 
that where there is an absolute gift followed 
by a settlement of the subject of tle gift, 
but the trusts of that settlement for some 
reason wholly ot partially fail, there is, so 
fer as they fail, no intestacy, but an interest 
in the nature of a reversion: to the person 
who is the object of the previous absolute 
gift. This case was affirmed by the Court 
of Appeal in Hancock v. Watson (2). In 
Soundararajan v. Natarajan (3), Sir John 
Wallis, C. J., and Dinas J., dealt ex- 
haustively with the authorities and came 
to the conclusion that under ‘the terms 
of the Wil which they were consicering 
there was a clear intention to confer an 
absolute estate on the daughters followed 
by a Settlement in favour of their children 
and that in consequence of the failure of 
ihe bequest to the children the original 
absolute gift in favour of each of the 


"T (1991) 1 Ch. A go L. J. Ch. 114; 84 I: 


Ts 729; 50 W. 
(3) 62 gi. Cas. ee 44 M. e 40 M. L. J. 
354; 29 M. L. T. 210; (xo21) M. W, N, 210; 13 Li. 
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daughters remained good, the share of each 
daugl. ter passing to Lef leirs at Ler death. 
Debes 125 to 127 of tle Successson Act 

eal with bequests with direction es to appli- 
pores or enjoyment ard kave b en mace 
applicable to “Hindu Wills. If, therefore, 
there was an absolute estate intended to 
be given to the daughters there could be 
no coubt that the failure of the bequest 
to the grandchildren would not cut čcown 
the absolute estate grarted. But I am 
of opinion, thet in the present case no 
absolute estate was intended to be giver 
to the caughters at ell. Tle terms of tle 
Will are clear ana specific. The daughters 
ate only giver tke right to enjoy the rents. 
There are express words in the Will 
preventing them from selling, mortgaging 
or otherwise alienating the properties. The 
Tamil word used is only “ Anubavikha- 
vathu’’ that is, enjoy, the woras “ Anda- 
anubawvikharathu" being only applied to 
the gtandciilcren. Reference has been 
mace to Ramachandra Rao v. Ramachandra 
Rao (4) wlere it was Leld tlet unless a 
grant expressly. gives only a limited estcte 
or unless tlere is any uncertainty or ambi- 
euitvintLegrantastotheextent of interest 
conveyec, a gront to a Hin u female 
conveys an? bsolute estate. T is ccse wert 


up on eppeal to tle Privy Council and in 


Ramachandra Rao vw. Ramachandra Rao 
(5) their Lorcslips of tle Piivy Couucil 
cotrect some of tle misepprelensjons tiat 
appeared to exist as to tLe effect of certain 
decisions of ile Board, anc notably one in 
Surajmani.v. Rabi Nath Ojha (6) to which 
reference was made by Sir John Wallis, 
C. J., and Seskagiri Iver, J., in Ramachandra. 
Rao v. Ramachandra Rao (4). Having re- 
gard to the observations of the Privy Coun- 
, cil, tle rather sweeping observctions mace 
"in Ramachandra Rao v. Ramachandra Rao 
(4) as to the effect of the decisidh of the 
Privy Council in Swrajgmam v. Rabi Nath 
Ojha (6) have to be considerably modified. 


EU A Ind. Cas. 94; 42 M. 283; 36 M. L. J. 


06 

(5) 67 Ind. Cas. 408; 43 M. I. J. 75; 3o M. 
L. T. 154; E m N. 713; 45 M. 220; 35 C. L. 
J. 545; 16 L. W. x; (1922) M. W. N. 3-9; (1922) 
A. I. R. (P. C.) 86; 20 A, L. J. 634; 24 Bom. I, 
R. 963 (P. C.). 

*(6) 35 I. A. 17; 5 A. L. J. 67; 12 C. W. N. 231; 
18M. L VAST T iE L. J. 131; 
3 M, L: T. 144; 30 A. 84 (PC 
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Their Lordships of the Privy Council ob- 
.serve as follows:*- Ramachandra Rao vw. 
Ramdthandra Rao (5): "In the case Te- 
ferred to, Surajmani v. Rabi Nath Ojha (0), 
when originally heard before tLe High 
Court, it had been stated that under tpe 
Hindu Law in the case of a gift of immove- 
able property to a Hindu wicow, she had 
no power to alienate unless such power 
“was expressly conferred. “The decision of 
this Boara did no more tham establish 
that that proposition was not accurate, 
*and that it was possible by the use of woras 
of sufficient amplituge to convey in the 
‘terms of the gift itself the tullest rights 
. of ownership, including, of course, the power 
to elienate, which the High Court had 
thought required to be adced by express 
declaration. In that case it is true that 
there is some coMpatison drawn between 
-the gift to a widow and a gilt to a person 
not under disability, but that was not the 
foundation of the decision, which depended 
entirely upon the wige meaning attributeq 
.to the words in which the gift to the wicow 
was clothed. More recent cecisions of this 
Board in Sasman Chowdhurain v. Sib 
Narayan Chowdhury (7) anc. Bhardas Shivdas 
v. Bat Gulab (8) do nothing but repeat 
this same proposition in other words.” 
Te effect of tLis cecision of the Privy Coun- 
cil is thet we h-ve to take the words in 
each Will and see, whether the iptention 
was to confer an absolute estate or not. 
The English authorities as to the rules 
of construction applicable to particular 
cases co not afford much light. In Dinbar 
v. Nusserwanji Rustomp (9), their Lordships 
of the Piivy Council kelo, following Bhaga- 
bat. Barmanya v. Kahi Charan Singh (1o) 


(7) 66 Ind. Cas. 193; 49 I. A. 25; 26 C. W. N.s 

425; 15 L. W. 434; 42 M. L. J. 492; 3o M. L. T. 
242; 20 &. L. J. 362; 35 C. L. J. 427; 24 Bom. 
LI. R. 576; (1922) M. W. N. 368; (7922) A LR. 
(P. C ) 63; x Pat. 305; 3 P. L. 1. 133 (P. C). 
(5) 65 Ind. Cas. 974; 49 I. A. 1; 46 B. 153; 
26 C. W. N. 129; 15 L. W. 412; 20 A. If J. 289; 
42 M. L. J. 395; 35 C. L. J. 314; 24 Bom. L. R. 
5&1; (1922) A. I. R. (P. C.) 193 (P. C). 

(9) 6e Ind. Cas. 323; 31. M. L. T. 213; (1922) 

M. W. N. 787; (1922) A. I. R. (P. C.) 311; 4 U. 
P. L. R. (P.C) 105 17 L. W. 174; 27 C. W. N, 
199; 37 C. L. J. 420; 25 Bom, L. R. 625; 49 Q,’ 
1005; 45 M. L. J. 572 (P. C. 
. (ro) 10 Ind. Cas. 641; 38 I. A. 54; 38 C..468; 
15 COW. N. 390359 M. L T. 411; 13 C. L. J. 434; 
ar M L.].387 8 A. L. J. 433; 13 Bom, LR 
375 9) 9 M; W: Na a95 (Pi Che 


and Norendra Nath Sarcar v. Kamalbasint 
Das (1x1), that Wills in India should not be 
examineg in the light of the rules of con- 
struction wiich have been laid Gown in 
English decisions. In Norendra Nath *ar- 
car v. Kamalbasım Dast (11), it was poluted 
out that “tu Seatch and sift the heaps 
of cases on Wills which cumber our English 
Law Reports in order to understand ang 
interpret Wills of people speakinga different 
tongue, trained in different habits of thought, 
and brought up under different concitions 
of life, seems almost absurd.” It 1s, there- 
fore, unnecessary to go into the various 
English decisions which have construea 
Wills as either giving an absolute estate 
or a life-estate. In my view the present 
cose falls witkin the ruling in - Srinivasa. 
v. Dandayudapam (x2), and that the Will 
clearly did not intend to give the daughters 
an absolute estate ang then proceed to cut 
it down by limitations. On the contrary, 
it gave the daughters only a life-estate 
preventing them from alienating the prop- 
erties and making clear dispositions of 
the absolute estate not to the dicughters, 
but to their chil.ren. As Srinivasa v. 
Dandayudapani (12) was cecicea before the 
passing of Act I of 1914, and Act VIII of 
I9g21, the question arises as to the effect 
on the rights of the parties of tbe birth of 
asoutotiedaugbter of thetestator. Before 
the pessing of the Macras Act I of 1914 
and the Imperie! Act VIII ot 1921 it was 
clear that a gift to unborn chil ren 
was invalid uncer Hindu Law, and 
there having been no grandchildren 
in existence at the date of the 
testator’s death the bequest in the 
Will to the  erancclildrer is void. In 
Soundararajan v. Natarajan (3) it was held 
tlet the Madras Act I of 1914 was not 
applicable toceses witlin the Presi encey 
Town of Madras as the Local Legislature 
haa no power to pass an Act so as to affect 
the Hindu Law rights within that jurisdic- 
tion. The Imperial Act VIII of 1921, which, 
reproduces Act I of 1914, Lowever, kas got 
over the difficulty and a gift to unborn 
grandchildren would,be valid if it Goes not 
offend against the  provisious ‘of that 


(10) 23 C. 553; 23 I. A. 18; 6 dar. PG. Jy 
667; 6, M. L. J. 71; 12 Ind. Dec. (N. S.) 374 (P. C.). 
, Us) 12 M; 41131 4 Inds Deci (8 9.) 6367 | 
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Act. In Kudapa Venkayamma v. Kakarla 
Narasamma, (13), the testator who qied in 
1906 left a Will .which provi.ed that Lis 
-wife should enjoy all his properties for ber 
lite oni that after her death the estate 
sould be taken by his daughter's son then 
aliveani the other sons of his daughter 
thereafter to be born, Subbanm, the 
daughter's son who was alive at the time of 
thetestator's death, died in 1910. The suit 
was -by Subbanna’s wiiow for a declara- 
-tion that her husband obtained a vested 
interest, that the testator’s wicow only 
took a life-interest and that consequently 
.the plaintiff was entitled to » declaration 
that she was solely entitled to the propert- 
ties after the testator’s widow. It was 


held by Abdur Rakim and Stinivesa 
-Aiyangat, JJ., that under the terms of 


the Will Subbanna, the testator's daughter's 
son,took a vested interest in the proper- 
ties bequeathed, that the bequest in fa vour 
of the grandscn born after the ceath of the 
testator was also valid by section 2, clause 
(2) of the Hiniu Transfers and Bequests 
Act, and that the plaintiff as the widow 
of Subbanna, the deceased grandson, wes 
after the death of the testator’s widow 
entitled to share the property along with 
the sons who may be born to the testator's 
daughter after the testator’s ceath but 
during the lifetime of tle testotor's widow. 
After referring to the terms of the Will, 
the learned Juages were of opinion that the 
testator cid not intend to benefit orly the 
.sons of the daughter who might be born 
-at the time of his ceath but also the sons 
who might be born tLereafter and that the 
intervention of the life-estate prevented 
the general applicatior of the rule that only 
the persons born at tl.etime of the testator’s 
death were intended to take. With refer» 
ence to the question as to whether clause 
(2) of section 2 of the Macras Act I of 1914 
operates upon the ispositlons in the Will 
{hey observed asfollows :—" Tte language 
is general and has the effect of validating 
dispositions which are to come into opera- 
tion «t & future date in accordance with 
theintention of the testator. Whatis argu- 
ed on behalf of the appellant is that the 
testator cannot be said te have intended 


* 
(r3) 35 Ind. Cas. 150; 31 M. L. J. 33; 20 M; 
L, T. 222; 4 L. W. 189; 40 M. 540. 


that Lis disposition would be valid in 
fe vour of persons who were not in existence 
at lisceath. That is the very question we 
have already cisposed' gf. Claus (2) of 
section 2 of Madras Act I of r9r4 means, 
that, if the testator intended that his 
disposition should teke effect at a future 
date and that date happened to be sub- 
sequent to the passing of the Act, then, by 
virtue of this Act, the Cisposition would 
be valid and effective. The gift, therefore, 
to the respondents is valid. Tile resubt 
will be thet tle plaintiff, as the wicow of 
Subbanna, is entitled to the wicow’s in- 
terest in such shares as Subbanna would, 
if living, have taken along with persons who 
might be born to Lis mother at the time 
tke distribution takes place." In Muthu- 
samt Iyer v. Kalyani Ammal (14) the 
plaintiff's grandfather acopteda the plaint- 
iff ani executed a ceed of settlement giving 
certain properties to lis caughter for Jife 
and after her ceath absolutely to her sons 
and daughters who may be alive. The 
donee gave birth to a qaughter after the 
execution of the settlement-Geed and the 
question was whether, as she was unborn 
at the date of the execution of the settlement- 
deed, the disposition in ler favour was 
vali]. Spencer and Plilips, JJ.. teld, 
following Kudapa Venkayamma v. Kakarla 
Narasamma {13), that the provisions of 
Act I of r914 applied retrospectively to 
dispositions uncer the Will in favour of 
persons who were not in existence at the 
cate of the disposition. It is argued by 
Mr. Radhakrisl.nayva tor the plaintiff that 
the retrospective operation given by Act 
VIII of 1921 is not wide; that, but for the 
Act dispositions in favour of unborn cl.ild- 
ten would be invalid es the Act simply 
says that in the case of transfers ter 
vivos or Wills executed before the date of 
tlis Act, tle provisions of tlis Act skall 
apply to such of ite cispositions as are 
intemded to come into operation at a time 
wtich is subsequent to the 14th February 
1914; that the disposition is intended to 
come into operation only at the ceoth of 
the daughter, thet the object of the Act 
was to give property to children who are 
alive when the distribution takes place, 
«n4 that there is no necessity to give re- 


(14) 38 Ind. Cas. 223; 40 M, 818; 5 L.W. 334; 
M. RT 1 
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trospective effect to £he Act in cases where 
the obigct of the bounty cied before the 
period of cistribrtion as the intertion of 
the testator was to give it to lis granc- 

chilcren and théir cLilcren and not to tle 
heirs of the .granc children. to the cetri- 
ment of the surviving grandchiléren or 
‘his own heirs. Reference was Mace by 
Mr. Radahakrishnayya' to Varadaraja Mu- 
dahar v. Narayanasamt M du Ld (15), 
where Ikad to consi er the effect-of Macras 
Act I of rorg. In that case, the testator 
left a Will -on the 6th of August 1898 Cirect- 
ing that the sons and daughters shovld 
have no interest in the estate and that the 
income should be accumulated to’ ithe 
benefit of the testator’s  grancchilcren 
Who were to take the property. I was 
„of opinion that the Madras Act hes retros- 
pective effect only to the extent thet it 
applies to Wills mace betore the passing 
of the Act where the cispositions are in- 
tended to come into operation at a time 
which is subsequent to the passing cf the 
Act ani it has no application when the 

testator ċiea long before t].e pa ssing of the 
Act.ana accotcing to the law tLen in force 
property has vested intle Leits on the foot- 
ing that the aispositious are invalid, as 
being in favour of unborn persons. In 
that case no life-estate was given. to any- 
body and I was of opinion that it could not 
be said on the construction of that Will 
thet tle gift to the grancchilaren was 
intended to come into operation after the 
passing oi the Act. It was also argued 
by Mr. Rachaktisknayya. that uncer tle 
terms of the Imperial Act VIII of 76021, 

the grandchild should be in existence 
at the date of the terminationof the life- 
estate; but I do not see any such limita- 
tion in the terms of the section ana tke ce- 
cision in Kudapa Venkayamma v. Kakarla 
Narasamma (13) is cleatiy against that 
contention. The Imperial "Act simply re- 
produces sections 2 to 5 of the M.dras 
Act. Both the Acts provide 
revisions ‘shall apply to such of the dis- 
ositionf that are made by Wills , passea 
efore the pessing ot the Acts, “as are 
ended.to come into operation at a time 
ich is subsequent to thet ate.” 


27 Ind. Cas. 298; 27 M, I. J. 68 
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is a. matter for consideration whether the 
.<ecisions in Kudapa Venkayamma v. Kakarla 
Narasamma (13) ana Muthusani Ty. Y 
v. Kalyam Ammal(14) c.o not givetoo wice 
an efiect to the provisions of E e Act, by 
mi king it retrospective. T-fing it cifficult 
to see Low a testaetor-who.cdiedin  Decenrber 
1912. intended tke bequest to the grand- 
clildren to come into cpeatation ‘after the 

passing of. Act VIII of 1921. Sitting as 

Single Jucge, Iam bound by the cecisions 
ive my own views may be. In tle. 
present case, Logembal Ammal had: a lifé- 
estate and under the terms of ' the Will 
the property was to go ato her chiidzen. 
The moment, therefore, a cLila was born, 
according to the view taken in Kudapa 
Venkáyomma v. Kakarla Narásamma (13), 
the estate vested in the child and succes- 
sion would have to be traced through the 
child and not through the heirs of the 
testator. The first defendant would. be 
tke beir under the Hindu Law and not the 
maternalaunts. Iam, therefore, of opinion, 
that Legambel Ammal iook a. life-estate 
ancer the Will of Shuumuga Mucalier, 
that Ler son acquired a vesteg interest in 
tlhe property, ile gifi to Lim being valid 
by resson of the provisions of Act VIIL-of 
1921, and that on tke death of Alis clild, 
his heirs and not the heirs of the testator 
would be entitlea to the property. In the 
view I take, the plaintiff aud tke second 
defendant have notight. Itis, therefore, 
unnecessary to consider the fourth and fifth 
Assues:wlichreleteto mesne profits and to 
tLe value of the improveme: ts. 

In the result, tLe suit fails nd is dismiss- 
ed ‘but, under the circumstances, without 
costs. 


Suit dismissed. 


+ Vol76] 
' URAMPATE:RAUT:9, HANUMAN SARAN. 


`-  PATNA'HIGH COURT, 

(cc XS3PPEALS FROM A PPELLATE DECREES 
Nos. 624 113 AND II4 OF 1920. 

3 June 26, 1922. 

Preseni s— Mr, Justice Coutts and Mr. 
20s Justice Das. — 
‘RAMPATI RAUT AND OTHERS—PLAINT- 

lFFS—APPELLANTS. 
^ YRYSUS 
Mahant HANUMAN SARAN—DE- 
2 ' | FENDANT— RESPONDENT. 
|. Burden of proof—Benami transaction—Find- 
ing of faci—Second appeal. l ; 

The burden of proving that a transaction is 
benami lies on the person who asserts that a person 
"whose name appears as the transferee in a deed 
-of transfer is not the real transferee. 

- A finding by.the.Court that ajperson has. failed 
to show that a certain transaction was benams 
‘is a finding of fact which cannot be interfered with 


3n second appeal. 
Mr. Kulwant Sahai, for the appellants, 
© Mr Sarosht Charan Mitter, for the Res- 


pondenfsi ` 

. - JUDGMENT. 

Coutts, J.—These three appeals atise out 
‘Of ‘suits which were tried together, puit 
“No. xo, Out :of which Appeal No. 024 0f 
“1920 8rises and ir which kemypati Kaul 
and others, were plaintifs, was a ‘suit {cr 
-a declaration ofthe plaintitis’ rétyali right 
‘to end possession of certain lend in Chak 
Kudhtaman ‘They cl@imed to have de- 
-Tived their title in the following way:—- 

One Meni Sah had 2 annas share in this 
village, his :share was sold for arrears of 
road cess and was purchased by one Gaya 


Prasad, Out of the 2 annas purchased by. 


Ge ya Prasad the plaintiff and his brother 
klu purchased x anta 18 dams, the 
remainder of the 2 annas being purchased 
by Judazi and Ram Gulem who were dis- 
tant relatives, The'e was, however, only 
one deed of sale which was dated the 22rd 
of Decebmer 1899. Subsequent to this 
there was another sale for atrears of 
toad cess at--whichthe.2 annas share 
was purchased by- Mahabir Singh who 
in his turn: sold it to Agnu Sah by two 
deeds one for ranne 19 dams and another 
forz dams mékingin3l12annas, On the 
I7gth Jung 1996 agnu Sah sold by.a.deed 
oi sale to the „defendant Mahent Hanu- 
man Saran The plaintifi’s case, however, 
is that.so faras-one anne eighteen dems 
‘share’ weas'concerned the transaction was 
A benami öne and the purchase was by the 
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plaintiffhimself In the Record-of-Rights 
the plaintifi is recorded in respect $1 only 


 rànna 124 demsin two villages Nethopur 


and Chitna out of the feur villages which 
constitute the Chak. There wasa subse- 
quent partition which followedthe Record- 
of-Rightsand the plaintiff was given 1 anra | 
12$ dams only in the two villages. He 
‘accotdinely ‘brought the svit for a decla- 
ration of histitleto x anna x& dams in 
the fourvilleges. At the same time the 
Mahant brought a Suit No rogfor a declo, 
ration. that Rampati Raut had no share 
in. the Chak and that he was a purchaser 
of the whole ofthe two annas. The Mahant - 
also brought Suit No, 1718; acains! Rampati 
Raut for rent, So faras the rent suit is 
concerned it depends upon the decision 
of the otber two suits. : 

Inthe Courtotf first insta nce the Record- 
of Rights was followed, Rampeti Rant was 
given a decreeíor 7 anna 121 dams and the 
Mahant was givena decreefot 9 demsand 
odd only. On appeal to the District Judge 
the suit of Kampati Raut has been dis- 
missed and the Mahant has been given 
dectees in both the suits which were 
brought by him. The learred District 
Judge has found on 4 consideration of 
the whole of theeviderce that the Mahant 
paid the considetation morey forthe whole 
of the two annas share and that sirce 
then he has all along been in possession. 
This isa finding which has been ceme to 
a ter a-consideration of the whole of the 
evidence 0n the record and it isa finding 
of fact with which we cannot interfere 
in second appeal. 

"It has been urged, however, thatthe Court 


"hascome to thisconclusion first by wrorgly 


pacing the onus on ‘the plaintiff, ond 
secondly, that the Mahant has made an 
admission that aklu. wasa par owner 
ofthe property and thet he made a promise 
to executea Ladavi deed in favour of 
Rampati Raut. So far as the first 
contention’ is concerned I fail to see 
how the onus həs been wrongly placed 


on the plaintiff. admittedly tHe deed 


is the name of the Mahant 
and the onus was certainly on 
Rampati Reut to show that it wasa 
benami transaction. The learned District 
Judge has found that he has failed to show 


this and this. is a finding of fact 


in 


PA 
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with which we cannot interfere. 
In soar asthe second pOint is con- 
cerned the learned District Judge has con- 
sidered this and He saysthat the supposed 
admission was not an admission at all on 
thé partofthe Mahant but wasmerely a 
suggestion made inthecoutse of a negoti- 
ation andwas not even unconditional. 

In these circumstances there can be 
no douot, that the decision of the lee med 
District Judge iscorrect and I would dis- 

e;niss whole of these appeals with costs. 

Das, J.—Iertirely agree. 


Z. E. Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent APPEAIr, No. 10 OF 1922. 
May 28, 1923. 
Present:—-Mr. Dalal, J.C. 
DEBI PRASAD —DEFENDANT— 

_ APPELLANT 
versus 
LEKRHRAJ]—PrLAINTIFF— RESPONDENT, 


Oudh Rent Act (XXII of 1886), s. 126— 
Awulhorisation lo. collec! rent— Oval authorisa- 


Hon. l R 
- Oral authority to a co-shater to collect rent 
on behalf of the other co-sharersis sufficient for 
the: purposes of section 126 of the Oudh Rent 
Act; It is not necessary that such authority 
should be given in writing. ` 
Appeal agaiast the judgment añd decre- 
wf the District Judge, Hardoi, dated 27th 
November 1922, modifying the decree of 
the Honorary Assistant Collector First 
Class, Hardoi, dated 26th January 1922. 
Mr. H. K. Ghosh, for the Appellant. 
Mr, H.N.Das,for the Respondent. 
JUDGMENT.—The plaintiff Lekhrej "one 
of two. thekedars, sued the defendant for 


‘recovery-of arrears of rent. His suit was - 


SURAJ NARAYAN PRASAD 97. EAM GHULAM. 


decreed by the Trial Court and the de- 
fendant’s appeal distrissed by the lower 
Appellate Court. Inthis Ccurt I admitted 
the appeal only on the ground thatunder 
section 126, Oudh Rent Act, one of the 
two thekedars is not empowered to sue for 
the. recovery of arrears of rent. ‘The sec- 
tion runsas follows :— 

“A sharer in any tenure in which a 
division of land has not been madeamong 
the sharers, shall not exercise any of 
the powers conferred by this Act'in 
regard to the recovery of arrears’ of . 
rent otherwise than, through 4 manager 
authorised to collect ‘the rent on behalf 
of all the sharers.” The qvestion here 
is whether Lekhraj was authorised to 
Collect the rent on behalf of himself 
and the other thekeday Ram Charan. I 
think that he was, Ram Charan came 
to Court and deposed that he had 
authorised Lekhraj to make collections. 
It is not necessary thet such authority 
sh.uld be given in writing. No refer- 
ence is made in the section to any 
writing fo the purpose. If any writing 
had been necessary it would have been 
mentioned just as it is mentioned. in 
sections 59 and 60 where certain author- 
ity by a dlànd'ord may be given to the 
tenant oniy in Writing. In my opinion. 
oral authority is sufficient and such au- 
thority existsin this case. 

I dismiss this appeal with costs. 

N, H. 

Appeal dismissed. 


ALLAHABAD HICH COURT. 
FIRST APPEAL NO. 265 OF 1921. 
January I1, 71023. 
Present :—Mr, Justice Rafique and Mr. 
Justice Piggott, 
SURAJ NARAYAN PRASAD -PANDE— 
DEFENDANT-—-APPELLANT 
* e — TVEFSUS 
RAM GHULAM SHUKUL AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
Custom—-Pre-morigage, right of-——Waojih-ul-at, 


s s 
* 


X 


Yob, 76) 


‘The wajib-Al-are of a village provided that the 
co-sharers had an unlimited power of transfer 
subject to the condition that any co-sharer desir- 
ing to sell must fitst ascertain the wish of the 
other co-sharers, and incase none of the latter 
was prepared to purchase or to accept a mortgage 
of lease, he could sell to a stranger: 

Held, that this clause in the wajib-ul-arz did not 
purport to record a right of pre-mortgage but 
merely: imposed a further, and somewhat pecu- 
a and unusual, restriction on the right of 
“BAE, | 
<` The ordinary meaning of the word “ farokht’’ 
1s a sale, and the word cannot be interpreted as 
meaning a "transfer" generally. 

Hirst appeal against the decree of the 
Subordinate Judge, Gorakhpur, dated 
the 31st of May 1921. 

Messts, P. L. Banerjee and Harnandan 

Prasad, for the sppellants. 

Mr. N. Upadhya, for the Respondents. 
. JUDGMENT.—This is an appeal by 
the defendant vendee ina suit described 
aS one for pre-morigage f. e, cettain 
Semindari shares have been mortgag- 
ed to the appellant and the p aintifts 
came into Court claiming thatasco-she rers 
in the villages in question they possess 
& preferential right established by village 
custom to obtain a contract oi mortgere 
in theirfavour on the same termson which 
the mortgage had been g rentedto the eppel- 
lant. Thefe was contioversy in the Trial 
Court also as regards the amount of ‘he 
mortgage-debt and this point is also raised 
in the Memorandum ot Appeal before us. 
We areconcetned, however, mainly with the 
question whether the plaintifts have or 
have not established their preferential 
right on the basis of village custcm. The 
‘main evidence consisted of Recotds of Ris hts 
for the three vilages, namely, Kusn aha, 
Kanai and Doboli. as regards the Settle- 
ment Record of 1833 the entry would seem 
prima facie to tecord a customary right 
01 pre-mortgage in favour of any co-sharer 
in the village such asthat upon which this 
claim is based, but in respect of this very 
same village we have teore us also 
the Settlement Record of the year 1860, 
The custom there repo:ded is expressed 
in very peculiar terms. It is noted in the 
first instance that the co,;sherers-are in 
possession and occupatión of their own 
shares arid that there has been no sole, 
mortgageor lease, in 1ayvour of any person, 


INDIAN CASES. 
SURAJ NARAYAN PRASAD V. RAM GHULAM. 
; entry $n, interpretation of—" Fatokht', meaning 


1051 


Hereafter it is stated the said cg-sharers 
possess urlimited power of transfer subject 
only to the condition thet any co-sharer 
desiring to sali must first Ascerttain the wish 
of the other co-shaters. If the entry stop- 
ped there, it would be beyond question 
that it recorded no right of pre-mortrace. 
Thereis, however, onefurtherphrase which 
iscertainly not easy tointerpret. Litere]. 
ly translated it runs asfollow:—‘Tn 
case none of the co-sharets is piepared 
to purchase orto accept a mortgage ora 
lease then the co-sh@rersin question may 
sell toa stiange1.” As it stands thisentiy 
does not purport to recorda right cf pre- 
mortgage but merely imposes a further and 
certeinly somewhat peculiar and unvscol 
testriction on the richt of sale, The Tria] 
Court has come to the conclusicn thet the 
word “farokhi” as used in this passage 
must be given 4 general sense and read - 
as equivalent to “fntigal” ortransfer, We 
areaware of no other case in which 
such an interpretation has been 
put upon the word “farowht.” Itisincon- 
sistent with the ordinary meaning of the 
word and we are not prepared to say that 
anything in the particular text oblires us 
to put so unusual e meaning on the word, 
The conclusion we feel driven to 
is that the wajib-ul-arz in question does 
not record the existence of a customary 
right of pre-mortgage. The caseis exactly 
the same regarding the village of Kusmaha 
except that here we have before us only 
the Settlement Record of 1860 and rot that 
of 1833. The share in the village Dabdi 
isa very small one in proportion to the rest 
of the propery moftgaged and we may 
take it ftom the judgment of the Trial 


e Courtthat the existence of a custcmary right 


of pre-mottgage in that village, was not 
very setiously contested, We think it 
atleast doubtful whether the entry in the 
wajib-yi-arz of village Doboli made at the 
Settlement of 1860 ought in accordarce 
with the canonsof interpretation accepità 
by this Bench to be treated as & record 
of custom ora record of contract, But 
in any case if we are not prepared to decree 
this claim in tespect of the properties in 
villages Kusmahe and Kerail we have no 
materteis before us On which a decree could 
be framed regarding the small share in 
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Doboli, This suit must in our opinion 
succeed gf failasa whole. "Thete was very 
little ctherevidence in the case. The most 
important item apart from the entries 
in the settlemenf papers a/jesdy referred 
to wasa dectee in a contested svit deciced 
on the 25th of May 1920 in which the exis- 
tence ofa customary right of pre-em pticn 
was affirmed in favour of co-sharers in 
villages Kusmeha and Kanail. rrom the 
sudgment which is om the recotd it would 
seem that this was a claim of pre-mortgare, 
although the decree as printed suggests 
an ordinary claim to pre-empt a sale. At 
any tate itis quite certain that the lea tred 
Additional District Judge who decided 
that case inappeal did not touch upon ihe 


uestion which has caused ^ usmost 
dificu ty, namely the correct intet- 
Dretation of the entries. in the Wajib- 


ul-arz of 1860 for the vilages of Kusmaha 
and Kanail. He assumed throughout his 
judgment that if there wasacustomary 
tight’ of pre-emption at all in those villages 
it mustapply to mott;ages as well as to 
sales, Under the citcumstarces we cannot 
treat his decision as a particuleriy strorg 

iece of evidence in favour of the existerce 
of the customary rie Bt pleedeo oy the plain- 
tiffin This case. The conclusion we come to 
is that the plaintif has not proved to our 
satis[action the existerce ot the custcn ary 
right upon which hisclaim is based. We 
set aside the decree of the Court below 
and in tieu thereof dismiss this suit with 
costs throughout, including inthis Court 
feeson the higher scale, 


Z. E. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1974 OF 1920. . 
- January 16, 1923. 
* pyeseni:—Mr. Justice C. C. Ghose and - 
* Mr. Justice Panton. 
“SURENDRA NATH SOME AND 
OTBERS—PLAINTIFFS—- APPELLANIS 
; versus ; 
- RAGHUNATH DUTT AND OTHERS— 
^ ^* DEFENDANTS— RESPONDENTS, 
- Civil Procedure Code (Act Vof 1908), O. XLI, 


* 
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SURENDRA NATH SOME UV, RAGHUNATH DUTT., 
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VW. 51, 31— Appeal, dismissal of at preliminary 
hearing— Judgment, contents of. 

The dismissal of an appcal undeg O. XLI, 5. TI 
of the Civil Procedure Code Ey a Cuuit whore 
decision may be the subject of a seccnd appeal 
docs not relieve the Ccwt of the neecssitsy of 
writing a judgment, which, ‘howevet, necd rot 
be a long one. But the judgment, whatever 
it is, should show the points raised, the dc cision 
on those points and the reasons for the decisicn. 

Rami Deka v. Brojo Nath Saihia, 25 C. 971 
I C. W. N. 692; 13 Ind. Dec. (N. $.) 66; Rakhal 
Chunder Tewari v. Satindra Deb Rai, 5 C. X. 
J. 348: Pachi Dasi v. Bala Das, 2 Ind. Cas. 405; 
I3 C. W. N. 1031, followed. "1 

Apre:] against a decree of the Addi- 


tional District Judge, Hocghty, dated the . ` 


28th of July 1920, affirming that of the 
Munsif Second Court at Howrah, dated 
the 17th of June 1920. 

Babus Ram Chandra Majumdar and 
Nagendra Nath Ghose, for the Appellant. 

Babus Braja Lal Chakravarti, Haren- 
dra Nath Sarbadhikari and Gour Mohan 
Dutt, for the Respondents. 

JUDGMENT. —T ke judgment of the lower 
Appell.te Court in this case rens as fol- 
lows “Heard Vekil. The apper] is sum- 
marily dismissed.” Althcugh we have 
heard a brave and couragecus argument in 
support cf this judgement, we Lave no 
nesitation in coming to the conclus:cn that 
the terms of the judgment are not in 
accotdance with the interpretation which 


has been pleced cn O. XLI, r. 1I, 
Civil Procedure Code, by this Court, 
(See in this connecticn the cases 


of Rami Deka v. Brojo Nath Satkta 
(1), Rakhal Chunder Tewati v. Sattndra Deb 


' Rai (2) and the judgment of Mr. Justice 


Richardson in the case of Pachi Dasi 
v. Bala Das (3). As has been pcinted out 
in these cases the dismissal of an: preal 
under O. XLI, r. xri, Civil Procedure 
Code: by a Court whose decision 
may be the subject of.an appeal does 
not relieve the Court from the neces- 
sity of writing a judgment which however 
need not be a long one. But the judg- 
ment, whatever it is, should, show the 
points raised, the decision upon those points 
and the reasons for the decision. In the 
circumstances which have heprpered in 
this case we must set aside the’ decision 


(1) 25 C.:97; 1C. W. N. 692; 13 Ind. Dec. 
N. S.) 66. , 


(2) 5 C. L. Je 348. id 
(3) 2 Ind Cas. 405 13 C. W. N. 1031. 


S 
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‘of the lower Appellate Court dated the 
28th July 4920, and remand the case in 
orderthit the appeal before the lower 
A»opelate Court miy be disposed of pro- 
perly and in accordance with law.. ; 


Our attention has been drawn to the 
fact that the appeal te this Court has 
been abandoned as against defendant 
No.8. Thelearned Vakilfarthe respondent 
als> draws our attention to the fact that 
defendants No. 3 and 7 ate dead. It 
will be open to the defendants to take 
such objections as they may be advised, 
when the appeal is te-heard by the lower 
Appellate Court. 


The appeal is. allowed and the appel- 
lants are entitled to the costs of this 
appeal. . 


j£, K. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'5 
; COURT. | 


SECOND Civi, APPEAL NO, I94 OF:1922. 
August 8, 1923. ; 
Present:— Mr. Wazir Hasan, A. J. C. 

SANT BAKHSH AND OTHERS— ' 
DEFENDANT3-—APPELLAN TS 
' versus 
D:iLDARHUSAIN-—PLAINTIEF AND OTHERS 
—DE£&FENDANTS—RESPONDENTS. 


Construction of | document —M ortgage-deed— 
Post diem intervesi— Intention of parties. 

There is ho fixed construction of contracts 
to. be adopted in all cases where thereis a ques- 
tion of post diem interest, The determination of the 
question must depend upgn the construction of 
the terms «of the document of’ the particular 
conttact as à whole. [p. 1053; col. 2? p. 1054, col. 1.] 

Mathura Das v. Raja, Navindar . 
"9 A. 39; 23 I. A. 138; 1 C. W. N. 52; 6 M. I, J. 
214; 7 Sar. Pac, J. 88; 9 Ind. Dec. (N. 8) 25 (P. €), 
Bilwant Singh’ v. Gayan: Singh, 21. Ind. Cas. 
2353; 85 A» 534111 A. L. J829, relied: upong - 


CASES: 


. mortgase 


ahaduy, ` 
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Where a mortgage-deed provided, ixter alia 
that in the event of the snortgaggg making 
default in payment cf the principal. and the in- 
terest and the term of the mortgage expiring 
without such payment being made; the deed of 
mortgage would be deemed to be a deed of sale 
in lieu of the said amount.of principal and interest 
and the mortgagor would have no right 
left to redeem or to claim anything by way of 
the price of the propcrty sold, nor would the 
mortgagee have any rightto any increase either 
in, the principal or in the interest, and that 
the whole of the principal and interest due to 
the mortgagee would be treated as the whole 
of the purchase-money and from that momefit 
the right of.the mortgagee would become the 
right of a purchaser; 
, Held, that there was no intention of the parties. 
EN or charge post diem interest. [p. 1055, 
col. r.l ‘ 

Se-ond appeal against the judgment and 
decree of the Tuird Addtonel Distrct 
Judge, Lucknow, d.ted the oth Murch 
1922, modifying that of the Munsif, South 
Lucknow, dated the 17th Marclrigzr. ` 


. Mr. Daya Kishen Seth, for the Ap 
pellants.. l 

Mr. A. P. Nigam, for 
No. I. b us 


JUDGMENT.—'lhis is an appeal by thé 
defendints in a suit for redemption of 
a mortgage dated the 5th May 1887 
brougbt by the plaintiff-respondent. A 
large number of defences were raised to 
this suit but. finally the appeal was 
argued before me to-day only with refer- 
ence to the grounds Nos; 4 and 5 stated in 
the memorandum of appeal to this Court. | 
These grounds relate to the claim of the. 
dslendants-appellants for postdiem interest 
by virtue of tLe terms of the deed of 
in- suit. The plaintíff-respon- 
dent filed certain Objections to the decree 
of the Court below. hese objections’ 
have, however, been withdrawn and they. 
are Consequently rejected, i ` 


Respondent. 


Now I proceed to determine the ques- 
tion a$ to tlie defendants’ right fo post 
diem interest under the mortgage in suit. 
A large number df cases were eited at. 
the he.ring of the appeal by the Pleaders 
on both sides, It is, however, not neces- 
sary to refer to them at length. The 
determinaticn of the question must depend 


“ubun the ‘construction of the terms of. 


the. dacument as a.whole, I am unable 


to agree with the suggestion . thet there is’ 


\ 
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any fixed constructiqn for contracts of 
this nafure to be adopted in all cases 
where there is a quest.on of posi diem 
interest, I take my stand on the de- 
cision of the Puty Council.in the case 
of Mathura Das v. Raja Narindar Bahadur 
(1). In delivering the judgment of His 
Majesty’s Privy Council Sir Robert Couch 
said :—“ But it is not necessary to dwell 
further on this point, because their Lord- 
Ships think tlat the Cuurts below have 
mjsconstrued the deed. Indeed they do 
not find in the julgments any attempt 
to arrive at the Meaning of the deed by 
an examinition of its terms. Both Cuurts 
appear to have followed decisions in other 
'ciseS, according to which it would seem 
that in the High Court of Allahabad a 
fixed ruie of construction has been laid 
dwn for  transictions of this kind, 
w thout much resard to what the parties 
have actually said.” At page 49 of the 
report their Lordships analysed the terms 
of the deed of mortgage in that suit and 
cama to the conclus.on that “the strictest 
construction of the words is inaccordance 
with the usual intention of the parties 
to a simple Mortzaze, Why they should 
be. wrested from that construction in 
favour of an unusual and most impro- 
bable intention is not explained.” Their 
Lords3ips therefore held in that case and 
held s» on the construcliun of the docu- 
mentas a waolethat the mortgagee was 
entitled to pst diem interest. In the case 
of Bileani Singh v. Gayan Singh (2) a 
Division Bench of the Hizb Court of 
Alahabad, consisting of Chief Justice Sir 
Henry R chards and Mr, Justice Piggott, 
took the same view of the decision of 
the J,ord.ships of the Privy Council just 
now  referrel to as I have taken above, 
Tae learned Judge said:—''but a perusal 
of the judsment shows that their Lord- 
siips based ther jud:ment on the parti- 


culir terms of the Mortgage-deed and in - 


pagticular upon a covenant in that deed 
waich provided that the mortgagor would 
not transfer the mortgaged property until 


(1) 19 A. 39; 23.2. A. 138; x. C. W. N. 52; 6 
M, L. J. 214; 7 Sar. P. C. J. 88; 9 Ind. Dec, (N. Sẹ 


25 (P. CJ. 
< (2) -21 Ind. Cas. 253; 35 A. 534; II ALL. J, 
29. Y. * ? ` " : 
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the full principal and interest had been 
paid.” ` ; 
I now proceed to consder the terms 
of the deed in suit so far as they bear 
on the question under discussion. The 
principal amount for which the mortgage 
was made is tbe sum of Rs. 55; the 
mortgage is to be fora terim of seven years 
and the principal money is to carty in- 
terest at tLe r.te of Ks. 2 per cent, per 
mensem. The property mortgaged Curr. 
sists of four gruves and one house, By the 
provision No. 2 it was ¿gred that the 
mortgagee was to apply the profits of 
the mortgaged property to the repair of 
the ditch which served as a boundary 
to the property mortgaged. Provision 
No. 4 was to the effect that the mort- 
gagors shall have no right to redeem 
with.nthe stated periud of seven years nor 
shall the murtgagee be entitled to recover 
the prncipal or the interest within tbat 
period ; on the expiry of that period, 
however, and within a period of three 
months from the expiration of seven yeers 
the mortgagors shall pay off the whole 
of the principal and interest in a Jump 
sum from their own pockets and redeem 
the property mortgaged, The fifth clause 
provides tha: in the event of the mert- 
gagors Making default in payment of the 
pr.ncipal and the interest and the term of 
seven years expiring without such payment 
being made this d:ed of mortgage shall 
be deemed to be a deed of sale in Leu 
of the s:id amount of principal and in- 
terest and further that the  mortgago S- 
sha:l have no right left to redeem 51 to 
claim anything by way of the price of the 
property sold nor willthe morigagee ha ve 


“any rijbt to any increaSe either Jn the 


principal or in the interest, the whole of. 
the principal and interest due to the 
morigagee shall be tre.ted as the whole 
of the purchase-money and from 
that moment the rights of the mort- 
gagee Shall become the rights of a 
purchaser.. These conditions of the 
mortgage leave no reom for doubt in my 
mind thatthe intention of the parties . 
was that on the given date the mort- 
gage transaction sLall be closed, the re- 
lationship of mortgagots and faortgagee ` 


between the parties shall cease to. exist 
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and instead thereof their relationship from 
that date would be thit of vendors and 
vendes, It tellows taat there wes no 
intention on the part of the mortgagors 
to saddle themselves with any liability for 
interest cfter the due dite nor any 
intention on the part of the mortgagee 
to claim such interest. This conclusion 
is supported by the provision that the 
mortgagee shall bave the right to appro- 
priate the profits of the p operty mortgaged 
towards the repair of the ditch and tre 
mort, agors shall be liable for the interest, 
. This lia bility over and above the profits of 
the property could not have been intended 
to eontinue even after the period fixed for 
the re-payment of the mortgage money 
had expired and no re-paymert had been 
made, the reason being that according 
to the intention of the parties the mort- 
gage transaction wes to close as soon as 
term of seven yeats expired and no re- pay- 
ment wis made of the mortgage money. 
Tie resuit is tnat the appeal is dismissed 
with- costs. -- 


M. D. J. A ppeal dismissed. 


OUDH J inar." COMMISSIONER'S 


SECOND CIViL, APPEAL NO. I50 OF 1923. 
March 16, 1923. 
z^ Preseni;— andit Kanhaiya Lal, J. C. 
RARAN alias RATAN AND OTHERS— 
DREEANDANTS——ÀPPELLANTS 
. versus ' 
SHEO LAL AND QTEERS—PLAINTIEFS— 
è RESPONDENTS, e ” 

Hindu Law— Joint family—Morigage of 

 amily, property-— Antocedent-debt=— Legalg necessity. 
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No mortgage can be enforced against properly 
belonging to a Hindu joint family unless it is 
established that its consideration was taken 
for the payment of an antecedent-debt inde- 
pendent of the mortgage or fpr legal necessity. 
[p. 1055, col. 2; p. 1056, col. x] 

Second appeal’ against the judgment and 
decree of the Officiating Subordinate 
Judge, Unao, dated the 4th February 1922, 
revetsing that of the Munsif, North Unao, 
dated the 14th June roar, 


Mr. Daya Kishen Seth, for the Appel- 
lants. : 
Mr. Zahur Ahmad, for the Respondents, 


JUDGMENT.—This was a svit for the 
recovery of money due on a mortgage 
executed by Chandi in favour of Natha- 
mal, the predecessor of the plaintiffs, on 
the 2rst August 1908. The mortgage 
provided for payment of the mortgage- 
money with interest thereon at Rs. 1-8 
per cent. per mensem compouncable half 
yearly. It also provided for foreclosure 
in the event of the mortgage-m oney not 
being paid within a certaln period, 
The dete.dants-appellants are the sons 
and legal representatives of Chandi. They 
opposed the claim, contending that there 
was no legal necessity for the mortgage 
and that the rate of interest provided for 
was excessive and exorbitant. 


The Court of frst instance dismissed 
the claim. Its finding was that no regal 
necessity was proved, that even the p: v- 
ment of the consideration money was not 
proved and that the rate of interest stipu- 
loted ior in the deed of mortgage was 
unreasonable. The lower Appellate Court 
however, found that the payment of the 
consideration money was proved and that 
the question of legal necessity need not 
be determined, because Chandi ha died 
and there was a pious obligation on the 
defendants to pay tke debt due by their 
father. It did not determine whether the 
rate of interest mentioned in the deed of 
mortgage was feasonable or whether any 
necessity exist.d for borowing from 
Nathamal on the conditions therein men- 
tioned. It decreed the claim in its eg. 
tirety. 

No’ mortgage can, however be enforced 
against property belonging to a joint 
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family,- unless it is established that its 
consideration was taken for the payment 
of an antecedent debt independent of the 

m rtgage or for jegal necessity. There is ro 
evidence in this cage to show that Rs. 59-12 
Out o: the consideration money were 
taken for the satisfaction of a prior mort- 
gage-bond ot th: 24th July 1894 executed 
by Chindi in favour of Chote L2i, brother 
of Nathamal, and the balance was taken 


in. cash before the Sub-Registrar for the. 


epurchase of bullocks. The previous mort- 
gage is referred to in the bond im suit. 
The necessity for the rest of the loan is 
not recited, but the evidence produced on 
the point shows that Chandi wanted the 
money advanced on a Teptesentation of the. 
existence of that. necessity in the family. 

The existence of the antecelent debt and. 
the necessity aforesaid independently. of the 
mortgage is sufficient to render the otler 
members of the family liable to the extent. 
of the family property mortgaged. The: 
rate of interest was unduly high, particu- 
larly as it was com poundable half yearly. 

It will be ame in the circum- 


z 
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stances. to awatd simple interest ati per: 
cent. per mensem. 
* 

The appeal is accordingly Allowed and 
the decree of the Court below modified: 
in so far that the claim will be decreed fot. 
the principal money secured by the mort- 
gage with” interest thereon at I percent. ` 
per mensem from the date of the mort- 
gage till the date which isto be fixed for 
payment. The plaintiffs will have their: 
costs here-and hitherto in proportion to: 
their success. The defendants-appellants: 
will get their proportionate costs in this: . 
Court but will bear their own: costs in’ 
the Courts below. They will bë allowed: 
six months from this déte for the pay-- 
ment of the decretal money. In cie cof. 
non-payment the plaintiffs will be entitled’. 
to havethe decree made absolute for-fore- ` 
closure. The decree will be fremedin ferms. 
of O. XXXIV, r. 2. of. the Codeof Civil 
Procedure, . | EE SA 


Deeree modifiea....: 
N, H. i 


END OF VOLUME 76. 
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Abatoment; Ses Crvi, Procepure CODE, 1882,85. 
363, 366 914 


Abetmea at, conviction for, of 


each offence 
separately. 


See PENAL CODE, 1800, 5. 71 651 
Acts—General. 
Act 1856— XV. See Hinpy Wipows’ RE-MARRIACRE 


CT. 
-——1859-—XIII. See WomgxMAN's BREACH oF 
l Conrracr Act. 
om—w 1865-—-K LV. See PENAL CODE. 
em 1865-—-X. See Succession ACT. 
—— [867-—-III. See PUBLIC GAMBLING Act. 
———1867-—X XV. S-e PRESS AND REGISTRATION 
or Books Act. 
-—— 1869—IV. See DIVORCE Act. 
——-I1870—VIT. Sze Court Fess Act. 
———18723—I. See EVIDENCE ACT. 
—— I872--IX. See Contract Act. 
—— I8;73—X See OATHS Act. 
——1874-—-IX. Sse PRISONS Act. 
——— r877—I. See SPECIFIC RELIEF ACT. 
——187;8——VII. See Forest Act. i 
——— 1878—XI. See Arms Act. 
——— 1879—X VIIL.: See LEGAL 
ACT. 
——188 Ine See NEGOTIABLE INSTRUMENTS 
; : CT. 
-——r882—ITV. See TRANSFER or Property Act. 
—-——188a2—V. See EASEMENTS Act. 
—— [I812—XIV, See Crvin Procepure Cone. 
———.I882—XV, See PRESIDENCY SMALL Caust 
: Corrs A or. 
e——-1887—IX. See PROVINGIAT, SMALL CAUSE 
Courts Act. 
wa 1899-—VIII, Se; GuarpIans AND Warps 


PRACTITIONERS 


CTs 
we I89go—IX. See RAttwAYS Acs. 
—— 18 4-1. See GAND Acoursrrron Acr. 
——»r897-—-UX, See Paovioent FUND Acr. 
——. I898——V. Sie CaIMIN,L PROCEDURE CODE, 
———».I899—IX See ARBITRATION Act. 
——.1907—III. See PROVINCIAL INSOLVENCY ACT, 
we 19038-—-V. Se CIV, PROCEDURE Cong. 
——4908—IX. Soe LIMITATION ACH 
we we 1908 —X EV. See CRIMINAL Law (AMENDMENT) 


CT. 

—— 1908—XVI. See KEgrsSTRATION Act. 

—— 1909—III. Sze Prestpency Towns INsoL- 
i . vency Ack 

——i9rt—X. Se^ Prevention or SEpirIoUS 

MgngTINOS ACI. a 

——— 19:3—VlUI. Sze CoMpaNIÉS AC, 

——tgt4—VliI. “See Moron Vgaiengs ACT. 
swe 1gr8-—VIl. See Income Tax Act. 
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Aet r9?0-—V. See PnoVINCIAL InsorVency Acre 


-——-192r:—VIII. See Hinpc TRANSFERS AND 
BEQuEs7S Act. : 

——I922—XI. SeeiNCoME Tax Acr $ 
Acts—Bengal. 


—— 1884—1III. Sve Bencar, Munictpar, ACt. 

——1885— VIII See BENGAL Tenancy Acr. 

——— 1919-—-VI, See BENGAL FOOD ÁDULTERATION 
ACT. 


L 


Acts—Berar. i 
Act 1899—See BERAR LAND REVENUE Cons. 


Acts—Bombay. 


Act 1876—X. See BOMBAY 
DICTION ACr. 


REVENUE JURIS- 


——I1879—V. Se; BoMBav LAND Reventm CODE. 


——1879-—XVIlI. Sze DecCan  AGRICUETURISTS' 

: RELEF ACT. 

—-—18895—V. See BoMBay VATAN ACH 

——. 1886—VI. See KanaCur Porr Trust Act. 

—— ri9or—IlIIl. S: BomMBay Dysrarcr Mounie 
CIPAL Acr- 

1908—1I. See MAMLATDARS Courts Act. 

—— — 1920 —XVII. See BomBay PLEADERS ACY, 





Acis— Burma. 


Act 1898—II. See Burma FERRIES ACT. 

—— 13899—l. See BUrMsa GAMBLING ACT. 

-——-—1902-—ÍV. See BurMa FORES] ACT. 

——1907—VI, See BURMA VILLAGE ACy. 

——-1919—1I. Sze BURMA HaBIPgarn Orrenn- 
ERS RESTRICTION ACr. 

—— 1922—V. S: BURMA Anti-Boycort Act. 

———19:2—VI. Sez Rancoon MUNICIPAL AC, 

. 


Acts—0. P * . . 
Act 1883—XI. Sts CENTRAL PROVINCES TENANCY 
Cr. 


——tgrg--IlL. Seec. P. EXCISE ACr. 
wae 1917—1I. See C. P. Lanp Ruvenur ACI. 
———— 1920—1. See C P, TENANCY AC ^ . o 


Acts—Madras. 


Act 1902—I. See MADRAS COURT oF WARDS Act: 
——-1908—I. Sze MapRas BspATES Lann Act. 


— —1920—V. Sec MapraS Disrricr Mynie 
‘ Crpalirres Act ME 
we 1920 —X IV. o Mapras LoCAM ^ Boarps 

: CT. i 


t we 


Tos8 


Acls—Punjab; 


Aot 1$37—XVI. See PUNJAB TENANCY ACY. 
——-188;—XVII See PUNJAB Lanp REVENUE 


eT. 
—— 1900—XIIf. Sie PUNJAB ALIENATION OF 
É Lawp ACT. 
—— Iof3—1. See PUNJAB PRE-EMVPTION ÁCr. 
—— 1918— VI. Sie PUNJAB Courts ACT. 


Aets—U. P. 


Act 1869—I, See Ovpu ESTATES Acr. 
—— 1886— XXII. See Oupy RENT Act. 
—À1916—II. See U. P. MuNICIPALITIES A Cr. 


Regulation. 


1819—II. See MADRAS REGULATION: 
1896—V. See CHIN HILLS REGULATION, 


Statutes. 
1880 (52 & 53 Move 63). See 


CT. 
1890 (53 & 54 Vic. C. 27) See CoronzaL Courts 
CF À DMIRALTY BOT, 
V.C.6r. See GovERNMENT OF 
INDIA &Cr. 


Adjournment. See CRIMINAL, PROCEDURE 
1848,5. 259 
Administration bond—sSurety-— Release. 
Itis op.n to &surety to an administration 
bond, with the sanction ofthe Court, to obtain 
a discharge from future liability upon good cause 
shown but heis not entitled as a matter of right 
to be relieved of future obligation at his choice. 
Q. RapHiKA Nats Biswas v. RAI KANTA 
BAKSHI 1009 


Admiralty Rales, Bombay High Court—Wasrani 
ef arrest, issue of-Writ of summons, issue 
of, whether necossary—Sale, setting aside of— 
Irregular ity. 

Under the Admiralty Rules of the Bombay 
High Court the issue of a writ. f summons is not 
neces ary if a warrant of arrest is issued. E 

Under the Bombay Admiralty Rules a sale is 
not liable to be set asideon the ground of any 
irregularity or on the ground ot the sae being 
at an unde-r-value. B FREEMAN v. SS. CALAND^, 24 
Bom. L. R. 1167 ; (1923) A. I. R. (B) 5x 438 


Adoption. See Custom 256 


See RINDU LAW. “937 
9 —,afteralenation. See HINDU Law 6607 


—— —— AMONG Rors of Sutana. SeeCosrow 754 
by Hindu widow. See EVIDENCE ACT, 


INTERPRETATION 


1915 (5 & 6 GEO. 


CopE, 
. 88 











1872, S. 114 : 601 
Adultery, damages for. See HUSBAND AND 
WIEN 341 


Adverse possession. See HINDU LAW 217 
See LIMITATION Act, 1908, ScH. I, 
ARTS. 125, 144 915 
See LIMITATION ACI, 1908, ScH. J, 
ARTS. 142, 144 749 
- Co-owners— Hostile fille, asserison of— 
Receiver, appointment of, effect. of. 
Where a pers.n who is in pussession of certain 
property under the assertion of a hostile title sub- 
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*(:023 
Adverse possession —contd, 


sequently becomes a co-owner ix the property and 
continues to assert his hostile title and exercise 
possession to the exclusion of the other co-owners, 
his posses ion does not cease to be adverse merely 
because he is a co-owner in the property. 

The appointment of a Reciver does not 
interrupt adverse possession which had commenced 
against the proprietor before the appointment 
if the Receiver too is kept out of pcssession, 
Q. PANKAJ MOMAN Bar, v. BIPIN BEBARY CHaKLA- 
DAR, 38 C. L. f. 220; (1924) A. I. R, (C) 118- &11 


Morigagor and | morigagee-— Appeal, 
second—Duty of lower Couris— Execution of dbcrec 
— Prior and subsequent purchasers—~Priority. 
So long as a mortgagee is in possession of the 

mortgaged property his possession is to some ex- 

tent that ofa trustee, unlike an ordinary lessee 
he is bound to preserve the right, title and interest 
of the mortagagor and to prevent any invasion 
of that right by a stranger. The mortgagor 
having put the mortgagee in his stead in the posses- 
sion of the property enjoys immunity and believes 
that, so far as his possession is concerned, his interest 
wil be protected by the mortgagee. "Therefore, 
if the mortgagee has either by neglect orin collusiofi 
allowed any other person to come into posses- 
sion of the property, there will be 
no invasion of the tights of the 
mortgagor and when the time for redemp- 
tion arrives he will be entitled to treat the 
stranger as a trespasser, and the stranger’s right 
by adverse possession will not commence against 
the mortgagor unless and until the mortgagor has 
exercised his right of redemption and has redeemed 
the property. 

Where, however, rents and profits are teserved 
by the mortgagor there is no reason why the 
principle of adverse possession should not apply 
though in order to take advantage of adverse 
possession, it must satisfy all the necessary condi- 
tions, namely, it must be open, hostile and to the 
knowledge of the mortgagor. A mere non-payment 
of rent or forbearance to realise it for any length 
of time would not create adverse possession, nor 
a mere payment of rent to a stranger by duress, 
force or compulsion, unless such payment is made 
with the knowledge of the mortgagor that it is 
being made against his interest. 

In the case of a mortgages in possession, there- 
fore, where a rent is fixed, the circumstances oi 
each case will determine whether there can be 
any adverse possession or not in a stranger, 

As the High Court is not required to go into the 
evidence in second appeal, it 1s expected that the 
Courts below who have to deal with the facts 
and upon whose appreciat.on of, facts the High 
Court hasto go, should take’ great care to go 
through the documents and other evidence in the 
case So as to leave no’ loophole tor criticism being 
level.ed against the findings of fact or injustice 
being done to the parties. oo og 

Wnere a tenure is sold in execution of a decree, 
whether the decreeis a money-decree ora rent- 
decree, the right, title and interest only of the 
udgment-debtor in the tenure pé&ses to the pur- 
chaser, and consequently one who purchases 





APR uy, api 
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Adverse possossion-—concld.! 


mem 


first prevails against subsequent purchasers. 


Pat BINANAND SAW3SE v. TnurOO MAHTO, (1023) 
Pat. 249; 4 P. L. L. 659; (1923) A. I. R. (Pat.) 


592 
-— Possession, whether follows | Hile— 
| Adverse possession of equity of redemption. 
A'mortgage with possession was executed 
in 1898. The mortgagor died in 1899 when his 
eldest son sold the equity of redemption. The 
vendee redeemed the mortgage and got posses- 
sion in 1908. In 1918 a younger son of the mort- 
gagor, alleging that the sale by his elder brother 
was void, sued to redeem the mortgage. The 
vendee set up adverse possession : 


. Held, that if the sale by the elder brother 
was void, the title and such possession of the equity 
of redemption as was possible under the circum- 
stances continued with the rightful owner, and 





as the vendee did not come into possession 


before 1908, he had notacquired any rights by 
adverse possession. B. RAMALINGAPPA RUupRAPPA 
MUKKANAVAR v. DHONDISUBRAD KUTRE, 24 Bom. 
L. R. 1304 ; (1922) A. I. R. (B) 451 145 


See Hinpu Law 598 
See TRANSFER OF PROPERTY ACT, 
~ 1882, s. ro 16 


Alienation. 











See WAKE 959 

by guardian, Sce MUHAMMADAN Law 

556 

—— by reversioner. Sce Custom 48 
— by widow. See Custom 599 
by widow. Sze Hindu Law ` 598,997 

of endowed property by Mahant, Ses 
CHARITABLE ENDOWMENT 68 


—— -——ofmortgaged property. See TRANSFER 
` og PROPERTY Act, 1882, s. 52 896 
—-,right of att r-bornsen to contest. Sre 





CustoM 496 
Amendment of gecree. See CIVIL PROCEDURE 
CODE, 1908, 55. 115,152 198 
Amendment of plaint. See Civir, PROCEDURE 
CODE, 1908, 5S. 151,152 "96 


See CIVIL, PROCEDURE COpE, r9o8, 
O. If, rr. 3.6 4 950 
See EVIDENCE ACT, 1872,5. 101 847 


- Antecedent debt, whatis, See HINpu Liw 778, 
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Appeal, (Civil). See ADVERSE POSSESSION 277 
PIDEN See ARBITRATION $09- 
——— See Civil, PROCEDURE CODE, 1908, 
Q. XL, tr. 3,4 t 
See Civir, PROCEDURE Cope, 1908, 

O. KIT, r. 22 257 
— See, Civi, PROCEDURE Copr, 

1908, O. XLI, r. 20 285 





eet abahan 


— See EVIDENCE ACT, 1872, s. 101347 
Ses LIMITATION Act, 1908, Scr. I, 

: . 501 
Sce MISJOINDER OF PARTIES 207 
M ,ad litional evidence in., Sce CIVIL 
- PROCEDURE CODE, 1908, O. XLI, r$27 474 
against order of remand, See 
e CIVI PROCEDURE CODE, 1908, S. II 473 


am 





n masah, ama, BARI. 


. ART. 181 
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Appeal, (Civil) —concld. 


— against partial order of remard, 
Of XIT, 


See CIVIL PROCEDURE CODE, 1908, 
r.25and O. XLIII, r. 1 (4) $16 
, dismissal oft at preliminary 
See Cjvi, PROCEDUREK Copr, roo8, 


1053 
Patent. See LETTERS 








hearing, 
O. XLI, rr. 11, 3t 

—— —— — letters 
Prrext (Bom), cl. 36 . 217 
———-,tight of. See Oyunu RENTACT, 1886, 
S. 138, proviso 768 
—, right of, against otder setting 

aside award. Sce ARBITATION Act, 1899, SS, 13, 
525 


14, 15 
, tight of, on decree on award. See 
CIVI, PROCEDURE CODE, 1908, s.104 (1) (f), 
ScH, IT, PARAS, 20, 21 (2) 
—— — ———-tío Privy Council. See Civi Pro- 
CEDURE CODE, 1908, s. 112, O. XLV, r. 7 835 
Criminal) against compensation order. 
See CRIMINAL PROCEDURE CODE, 1898, ss. 250 
| (3), 422 R41 


ENDE against conviction under s. 304, 








= 





Indian Penal Code, to High Court, sentence 
altered to one under s. 302. See PENAL CODE, 
711 


1860, SS. 302, 304 
————, Court of; cnhancement of 
sentence, See CRIMINAT, PROCEDURE CODE, 1898, 

SS. 32, 423 1088 . 
—— ———-— for prisoner, Court-fee, See 
Court FEES ACT, 1870, s. 19 (xvii) Scu. II, 
ART. I 869 
— --——— (Second.) See BURDEN OF PROOF 1049 
-e See Civi, PROCEDURĘ Cong 
1908, s, 100, O. XXI, rr, 13, 17 " "50 
See CIVIL PROCEDURE CoDE, 14908, 





ma iN 





m 








s. I04 (c), O. XXXIV, r. 8, O. XLI, r. 11: 
O. XLIII,r r (o) 1023 
—— ——À See EVIDENCE ACT, S. 35 449 





See PLEADINGS 00 
= See PUNJAB COURTS Act, 1918, 
0 





8. 4I (3) 
— —— See REGISTRATION ACT, 1908, 

S. 49. | 747 
Appoztionment—Old English Law, application of 

— Principles applicable— Intention of settlor—C on- 

struction of seitlement—-Discontinuous payments; 

The English Apportionment Acts have no ap- 
plication to India. The principle of apportion- 
ment applicable to India is that, of the original 
English Law as it stood apart trom Statute. 
' The old English Law on the subject of appor- 
tionment is traceable to two propositions, $hat 
an entire contract cannot be apportioned and 
that under such an instrument as, for instance, 
a lease with a reservation of periodically payable 
rent, the contyact for each portion is distinct and 
entire. But, however clear the principle which 
governed the character of proprietary and con- 
tractual rights under the old English Law,it wes 
always open to a testator or settlor, with full 
power of disposition, to exclude its practical 
consequences. He had only to say that it was 
liis intentions that the person entitled to the 
fixed sum, payable only after the determing. 
tion ofthe intermediate title, should account 
to those in whom that intermediate title 
was vested or their representatives. Such an 

* 





~ 


* 
* 


e payments, to pay 


1060 EP INDIAN CASES, (1923 
Apportlonment—conc'd. ; Arbit:ation—tontd. 


expression of intention had, at Ies:+, the caret 
ot creating a trustin equity, and m ght, in certain 
cases, be operatiye ‘at law, by giving a special 
character to the title to the periodical payments. 
It had the effect of making the question,in most 
instances, one merely of construction of the 
instrument, 


Under a settlement, the trustees were to get 
in the income of the whole of the property setticd 
"arising" from whatever of the sources specific d in 
the schedules, and, after making certain 
the balance to the 
settlor for and during the remainder of his life, 
‘and down to his death", The trustees were 
to pay the widow of the settlor within thirteen 
months of his death, a certain sum of money out 
of the balance of the “income accruing within the 
first thirteen months.” The trustecs were further 
directed to divide the remaining balance oi the 
income “arising or accruing” during the first thir- 
teen months after the settlor’s dcath amcig fcur 
named beneficiaries in equal shares. The directicn 
in the deed operated under the form of a trust 
for sale. The balance of the procecds of sale 
and theincome to be derivcd fromit, were to be 
held for the bencfit of certain other beneficiaries 
“except theincome arising or accruing due for 
and within the first thirteen months after the 
settlor’s death." The settled property consisted 
oflandand immoveables, shares, bonds, and securi- 
ties and oustanding debts due to the settlor: 


Held, (1) that the character of payments direct- 
ed being prima facie discontinuous at Common Law, 
this character could not be modified in the absence 
of clear and unambiguous directions on the part 
of the settlor which were not to be found in the 
deed; 

(2) that, therefore, excepting “as to interest 
on the debts due to the setilor and such of 
the securities as bore intcrest, the principle 
of appoitionment was not applicable to the 
income of the settled properties. P. 0. 
PurrozsHaw BomANJEE PETIT v. Bar GOOLBAI, 
(1923) M W.N. 616; (1923) A. I. R. (P.C.) 171; 


47 B. 790; 18 L. W.940; 26 Bom. L. R, 76 929 
Approver. See CRIMINAL PROCEDURE CODE, 1898 
8. 339 185 


— , corroboration of. 
1872, s. 133 





See EVIDENCE Ac", 
“698 





mamba resiling from pardon. See CRIMINAL 
PROCEDURE CODE, 1898, s. 339 642 
—————,corroboration of. See EVIDENCE AC, 
1872,8. I4 A 716 
Arbitration. See CIVIL PROCEDURE CODE, 1908, 
Secu. Ji, paras. I, 12 2 

: see Civil, Procrourr CODE, 1908, s. 115, 
Scu, LI, para. 16 867 


——— —— See CIVIL, PROCEDURE CODE, 1908, s. 104 
(1) (/), Sen. LL, paras. 20, 21 504 


Set LIMITATION Act, 1908, S. 6, Sew. T, 
ARI 1758 ` » 498 
———-- Award—Chjections to award— Limita- 
#lon— Acceptance of award—Estoppel—~Evidence 
Act (I of 1872}, Se 31. 








A Court bas no power to cut short the pericd 


of limitation provided by Statute for filing objec- . 


t:ons against an award. 

On an award being fled in Court the plaintiff 
stated that he agreed to the award. Within ten 
days, however, he filed objections to the award ; 

Held, that there was no rule of law or pros 
cedure whereby the plaintif was estopped frcm 
filing objections to the award within the time 
preseijibed by law for that purpose. 

Svikishin Rochumal v. Reumal Partomal, 34 
Ind. Cas. 845; 9 S. L. R: 183, relicd on. O Kamta 
PERSHAD y. UMAR PERSHAD, 9 O. & A. R.R. 793 


—-———-— Parties to suit agreeing moi to lead. 


evigente—Decision of Court io be based cn in- 

spection o! locality—Decision, whether arbitration 

award— Atpeai—Remand jor further evidence 

— Procedure. 

When parties agree not to adduce any evidence 
and ask the Court to inspect the locality and then 
give its judgment but there is no agiecment that 
the judgment wou'd ke regarded as fina) by eitEer 
pay cr that the party adversely cfle'icd by it 
woud not appeal, ibe judgment is not in the 
nature of an arbitralor's award and an appeal 
against it is ccmpetent. 

Sita Nath Goswami v. Baikuntha Nath Gosweard; 
9 Ind. Cas. 296; -8 C. 421, Siyad Zain v. Kala- 
bhat Lall.bh.i, 23 B 752; 1 Bom.l. R 266; 12 
Ind. Dec. (x. $.) 503 and Kumar Saradindu Rey 
v. Baghabati Debya, 30 € W.N. 835, retied upon. 

In such a case the Appellate Court is not com- 

etent to remand the case for enabling party 
o adduce fresh evidence butis competent to dis- 
pose of the appeal on such materials as are before 
it. S TILLOOMAL, ]ssocMan v. HARBHAGWANT/S 
209 
Trade custom—-Speculative transactions 
— Decision of Committee of Experts— Error 
or fraud, effect of. 


Where by custom disputes es to liabilities uncer 
transactions of the nature of speculations on the 
rise and fall of the market are determinable by a 
Committee of Experts, unkss a party proves frei d, 
either in the inception or the proceccciigs of 1) at 
body, mere error on the part of the expat 
tribunal would not suffice to set aside thir 
decision of matters of skill. P. C. PESTONJI 
JEHANGIR}I DV. JAISINGDAS HANSRAJ, 22 Bom, L. R; 
420 630 


Arbitration Act (IX of 1899), ss. 4, 5, 7, 8, 9,10, 15 
—" Submission," '' Reference,” meaning 
Reference to arbitration on stamped paper, necessity 
of-—Accepiance of appointment by arlttretor, 
whether shuidd bein writing and communicated— 
Misconduct—Perusal of correspondence and 
examination of dócumcnis in alsénce of party 
— Re-sale commission—Award of | arbitratcs, 
whether Couri can interfeye wWih— Interesi on 
damages gud interest after date of awurd, whether 
can be ^watded—Cosis of fling award in Co ri, 
whether ran be allowed by arbttraiois. 
‘Submission " in section % of the Arbi. 

tration Act covers both whatis ordinarily termed 





Cl ram, 
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* 


a tiference,, The former is a contract to refer, 
the latt:r is delegation of authoiity to a named 
arbitrator and an agreement to be bound by the 
award. 

A “reference” does not necessarily involve 
a formal reference to arbitration on stamped 
paper and the word ''reference " as used ii sec- 
tions 7, '8 and 9 of. the Arbitration Act 
is used as relating to the appointment of arbitra- 
tors by virtue of the submission whirh is the pivot 
of all references to arbitration. 

Where there is a submission in terms of the 
Arbitration Act, and in pursuance of it either 
party appoints his arbitrator, the reference to 
arbitration is complete and it is not necessary 
to follow it up with a formal reference to arbitra- 
tors named. 

The acceptance of the office by an arbitrator 
need not bein writingand may be indicated cither 
verbally orin writing or by conduct of the arbit- 
rator, e.g., entering on the reference, and it is not 
essential for an arbitrator to formally notify | is 
acceptance to the party nominating lim as an 
arbitrator on his behalf so long as-he con:ents 
to act as such in pursuance of his appoi tment. 

Shamdis v.  Kh^umnanml, 29 Ind. Cas. 602; 
8S. L. R 302, not followed. 

A perusal of the correspondence between the 
parties and the examination of material documents 
jn the absence of a party does not amount to mis- 
conduct on the part of the arbitrator, 

Ganes Narain Singh v Malida Koey, 10 Ind. 
Cas. 450; 13 C. L. J. 39), distinguished. 

Where by an agreement a partv binds itself 
to pay re-sale commission, it is within the province 
of arbitrators to determine whether it should 
be allowed or not and the Court cannot interfere 
with their award on the point, 

The right to interest is aquestion of fact, of which 
the arbitrator is the sole Judge; there is no rule 
of law on this subject. Au arbitrator has jurisdic- 
tion to «ward interest, 

Utiam Chand v. Mahmood JewaMamooji, 54 Ind. 
Cas. 285; 46 C. 534; 23 C. W. N. 704, followed, 

An arbitrator should not award payment of 
interest in future, unless such interest is provided 
for in the submission. 

All costsincurredin the process cf filing an award 
in Court must be determined by the Court to which 
a petition to filo the award is presented and are 
outside the province of an arbitrator., S Jats 
FiNLAY & Co. Lp. v. GURDAVAL DPAULAJRAI, 179. 
L. R. 93 660 
— s. 8— Nomination, when  complele— Right 

to nominale when exhausted — Nomination "with- 

out prejudice", whether nomination— Arbitrators 
nomiualed willing to, act—Subsequent nomina- 
tion, validity of, 

The nomination or appointment of an arbitra- 
tor is complete when a party has communicated 
it in clear and unequivocal language in writing 
to the other or when a third person has com- 
municated it to the parties in the manner intend- 
ed by the parties to theeagreement and authority 
is ipse facto'conferred on the arbitrator to art 
bitrate. i 
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an arbitration clause and what is commonly called Shemdas Tewmal v.. Khimanmal Chandumal 


29 Ind. Cas. 603; 
fol owed. 

If a valid nomination has been made and the 
arbitrator refuses to act, the right of the party 
or a third person to nom nate or appoint another 
arbitrator is exhausted and section 8 of the 
Arbitration' Act comes into force. 


8 S. L. 5.302 at p. 3e5, not 


It is only when the word "appoint" is intended 
by parties to mean the appointment of an arbi- 
trator who is wiling to act or the appoiniment 
is made "subject to acceptance" that the party 
or the person appointing has the right to appoint 
another arbitrator, if the arbitrator refuses to 
act, but not otherwise. d 

A nom nation “without prejudice’ is to be 
regarded as an evasion of the right or duty of a 
party to name an arbitrator. Itis not a communi 
cation in clear and unequivocal terms of an arbi- 
trator's name. 

When  arbitrators have been nom nated 
the signature of a party to a reference is im. 
material, 

When arbitrators have been nomina'rd and 
they are willing to act, any subse ju nt nom.iza- 
tion of a third person as . n arbitr.o: is a nuljty 
and the arbitrators pr vi usy nomiatid are 
competent to act. S Ramji Buar & Co wv. 
YUSUFALI MAHOMED Atl Axara & Bros. 261 


ss. 18, 14— Award "'evror of law on the 
f c2 of award,” meaning of— Award, when can 
bz set aside—- Arbi:ralur, when can be examined 
as witness—Cuns.rusion, question cf, tejared 
to arbitvator—Ccns ruction placid by arb. trator 
whento be st aside— Award, remission of-—Court, 
whether can liy down law fur arbitrator. 


An “error of Jaw on the face cf an award” 
means that you can findin the award T a cou- 
cument actuaily incorporated thercto, for instance 
a note appended by the arbitrators statirg the 
reasons for their jucgment, some ]cgal p ropcsi- 
tion which is the basis of the award and which 
you can say Is erroneous, 

Champsey Bhaya & Co, Ld. v.  Jivvaj 
Balloo Spinning and Weaving Co., Là., 73 Ind. 
Cas. 436; 25 Bom. L. R. 588; 44 M. L. J, 705; 
(1923) A I. R. (P. C) 66; (1923) M. W. N. 
596; 50 C. 130; 47 B. 578; 33 M. L. T. 419 
(P. C.) relied upon. 

An error on the fareof the award is a very narrow 
ground and jurisdiction has to be administered 
with great care in order that extraf&eous consider- 
ations not appearing on the face of the award 
are not introduced into the matter. 

ain re Jones and Carer’s Arbitration, (1022) 2 
Ck 599 at p. 606; 91 L. J. Ch. 824: 127 L.T, 
622: 66 $. 1. 611; 38 T, L. R 759, relied upon. 

It isafundamental principlein thelaw of a*bitra - 
tion that, so long as an arbitrato acts w.thin 
jurisdiction and without irand or miscotduct, an 
award cannot be set aside by the Court, unless 
there is an error in ‘law which appears on 
the face of the award orin some document so 
losely connected that it must be regarded as purt 
of the award or unless the arbitrator states that 


1062 
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he had made a mistake of law ot fact leaving it 
tothe Court to review his position. 

Arbitratomws are Judges both of facts and law. 
Therefore, an «rror in law does not vitiate their 
award. e 

Ghulam Khan v. Muhammad Hassan, 29 C. 167; 
6 C. W N.226; 29 L A. 5t; 12 M. L. J. 77; 4 Bom. 
I.R.161; 8 Sar. P. C. J. 1545 25 P. R. 1908 
(P, C.), relied upon. 


An arbitrator is a competent witness and may 
be examined as such where his award is attacked 
on the ground of want of jurisdiction or misconduct 
of the arbitrator himself or on the ground of the 
award having been improperly procured. He 
cannot, however, be examined, nor his evidence 
be used for the purpose of scrutinizing his de- 
cision on matters within his jurisdiction 
and on which his decision is final. Evidence is 
not admissible to explain or to aid, much less 
io contradict, what is to be found upon the face 
of the award. 


Ghulam Khan v. Mukammad Hassan, 29 C. 167: 
6C. W.N. 226; 29 1. A. 51; I2 M. L. J. 77; 4 Bom. 
L. R. 161; 8 Sar. P. C. J. 154; 25 P. R. 1902 (P C.), 
Attorney-Geneial for Menttota v. Kel-y, (1922) 1 A, 
C. 263 at p. 283; o1 L. J. P. C. tor; 126 L. T. 711; 
38 T. L. R. 28t, Buccleuch (Duke of) v. Metropolitan 
Board of Works, (1872). 5 H. L. 418 at p. 462; 4r 
_ Ys J. Ex. 137; 27 L. T. 1, relied upon. 

Gunnies v. Tulsidas, Miscellaneous No. 563 of 
1621, distinguished. "m 

Where a question of construction is referred to 
arbitration, the decision of the arbitrator on that 
point cannot be set aside by the Court only because 
the Court would itself have come to a different 
conclusion, but where it appears that the arbitra- 
tor has proceeded illegally, for instance, that he 
has decided on evidence which in law was not 
admissible, then there is error in law which may be 
proved. 

Kelantan Government v. Duff Development Co., 
(1923) A. C. 395 at p. 416; 92 L. J. Ch. 307, relied 
upon, 

x Court's power of remitting an award under 
section r3 of the Arbitration Act is limited to 
the grounds specified in section 14 of the Act, 

In remitting an award to the arbitrator for cal- 
culating the liability of a party on 4 date « ifferent 
from that cn with the arni.rator had thought fit 
io cal ulate it the Court virtually lays down the 
law fur the arbitration and thus assumes a juris- 
diction which it does not possess and in the 
exercise of tha? jurisdiction acts illegally or with 
material irregularity. S Durron Massay & Co. 
JAMNADAS HARPRASAD 84 


ss. 18, 14, 15— Award, order setting astde 
eal, whether lies—Order made by Single 
Lower Burma Chief Couri— Appeal 
(Ran), d. 1i3—Urder, 





~ App a 
udi o 
iea Letters Patent 
whether ju3gment. . o. 
The Arbitration Act is complete in itself and 
is not affected by rules as to appeal as laid 
down in the Code of Civil Proceuure with 
reference 10 the proceedings taken under the 
Second Sch dule of the Code, 


INDIAN CASES, 


119285. 
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An order under the Arbitration Act sc tting 
aside an award and remitting the m..tter for a 
fresh award to be made is not subject to appeal 
under the Act. 

Khaioon Bee v. Abdul Rahman, 4 L. B. R. 
249; !4 Bur. L. R. 129, Ripley v. Nahapiet, 17 Ind. 
Cas. 902; 6 L. B. R. 88; 5 Bur. L. T. 155, followed. 

An order such as the above js a “judgement” 
within the meaning of clause 13 of the Letters 
Patent (Rangoon). 

Hadjee Ismael Hadjee H ubeeb v. Hadjee Maho- 
med Hadiee Joosub, x3 B. L. R. 91; 21 W. R. 303; 
Sonbai v. Ahmedbhai Habibhai, 9 B. H.C. R. 398, 
relied on. i 

Clause 13 of the Letters Patent (Rangoon) 
does not confer a right of appeal against an order 
passed bya Single Judge on the Original Side of 
the Chief Court of Lower Burma. 

v. Jeshroj Giridhari Lal, 
distinguished. R 
193; 1 R. 

528 


een 


Campbell & Co. 
45 Ind. Cas. 687; 45 C. 502, 
Sava PYS y. KUNDINNA, 2 Bur. IL. T. 
661; (1924) A. I. R. (R)47 


s. 14— Objections io award disallewed— 
Suit fo set aside award on same  gvownds—KRes 
judicata — Arbitration Court's exclusive jurisdic- 
tion to entertain objections, 


When objections to an award. falling within 
the purview of section 14 of the Arbitrstion 
Act have been raised and disallowed or when they 
ate partly reserved for a se parate suit, a suit sec k- 
ing to set aside an award on those very grounds 
is barred on principles of res judicata as enunciated 
in section 11, Civil Procedure Code. 

Chintamallayya v. Thadi Gangiveddi, 20 M. 89; 
7 M. L. T. 67; 7 Ind. Dec. (N. 8.) 65; Maganlal 
Gopaldas v, Lalchand Hirachand, 9 Bom. 
L. R. 250, Raja Nilmoni Singh Deo wv. Ram 
Bandhu Rai, 7 C. 388; 4 Shome L. R. 263; 10 
C. L. R. 393; 81. A. go; 4 Sar. P. C. J. 234; 5 
Ind. Jur. 388; 3 Ind. Dec. (N. $) 799 (P. C), 
Indar Kuar v. Thakur Baldeo Bakhsh Singh, 
57 Ind. Cas. 397; 39 M. L. J 115; 7 O. L. J. 439; 
23 O. C. 291; 18 A. I, J. 1057; 28 M. L. T. 334;25 
C. W. N. 170 (P. Cy Ramachandra Rao W. 
Ramachandra Rao, $7 Ind. Cas. 408; 26 C. W. N. 
713; 30 M. L. T. 154; 45 M. 320; 35 C. L. J. 545; 





16 L. W. 1: (1922) M. W. N. 350; (1022) A. I. R 
(P. C.) 80; 20 A. L. J. 684; 43 M. L. J. 78; 24 
Bom. I. R. 963 (P. C), George Henry Hook 
v. 4dministrator-General of Bengal, 60 Ind, 
Cass 031; 48 I. A. 187; 19 A. L. J. 366; 
40 M. L. J. 423; 20 M. L.T. 336; (1921) M. W 
N. 313; 33 C. L. J. 405; 3 U. P. L. R. (P. C.) 15; 
23 Bom. L. R. 648; 25 C. W. N. 915; x4 L. W. 221; 
48 C. 499 (P. C.) and Sheoparsan Singh v. Ram- 
nandan Prashad Narayan Singh, 33 Ind. Cas. 914 
43 C. 694 at p. 705; 14 A. L. J. 466; 20 C. WAN. 738; 
18 Bom. L. R. 397: 23 C. L. J. 621; (1916) 1 M. W. 
N. 410; 20 M. LT. 1; 3 L.W. 544; 31 M. L. T. 75 
43 I. A 9r (P. C), relied upon: 

An Arbitration Court has caxclusive jurisdiction 
to dccide matters falling within the provisions of 
section 14 of the Arbitration Act, 

Sailesh Chandra Saskar v. Bejoy Chand 
Mohatap, 65 Ind. Cas. 711; 26 C. W, S. 506; 
(1922) ALR (Ç) 44 followed. 


P" 


NG 


: Vol; 76] 
Arbitration Aet-«coneld, 


Sassoon y. Ramdutt Ramhissen, 70. Ind. Cas. 
277; 50 C. I; (1922) A. I. R. (P. C) 374; 37 C. 
L. J. 336: 44 M. I. J 758; 27 C. W. N. 660; (1923) 
M. W.N. 372; TR L.W. 537; IP C), explaincdend 
followed. S Entuy1 v NATHIBHAI 958 


s 19— Arbiiration slause—Siay of si 

— Burden of proof— Practice. 

Where a contract contains an arbittation clause 
referring any question or dispute to arbitration 
and cne of the parties to the contract chooses 
to bring a suit, the other party can then decide 
whether or not he will remain before the Court, 
which he indicates by taking some steps in the 
action, or whether he will avail himself of his 
contractual tights to have the dispute referred 
to arbitration. If he had misled the plaintiff in 
some way into bringing the suit, it might be good 
ground for punishing himin costs and if the mis- 
leading had been definite enough to amount to 
a particular statement that he would not apply 
to have the matter referred to arbitration and 
would submit to the jurisdiction of the Court, 
it might even amount to an estoppel, so as to 
prevent him from making an application there- 
after, The mere fact, however, that the defend- 
ant had been threatened with legal proceedings 
for alongtime and had not drawn the plaintiff's 
attention to the arbitration clause or expressed 
willingness to refer to arbitration and object to 
the litigation is not a ground forrefusing to stay 
the suit on an application on the part of the de- 
fendantafterthe action is brought. 

The onts is on the party resisting an application 
fot stay of asuit to show some sufficient reasons 
why in the particular case the parties should be re- 
lieved from the obligation which they have con- 
tracted, namely, that their case should go before 
the arbitrators selected by them and not before 
the ordinary tribunals of the land. 

Except in special cases such as where there 
are serious allegations of fraud, or where the 
point involved is a novel one, or thireis a dif- 
Cult. point of law which is bound to come 
back by way of aspecial case to decide, or where 
the sending of the case to the arbitrator will 
involve a waste of time and expense, the ordinary 
course is to stay proceedings where the parties 
have contracted toreierthe disputeto aibi ration. 
M ANGLO Persian Oirn Co.v. PANCHAPAKESA 
AIVAR, (1923) M. W.N. 772, 18 I. W. 752; 44 
M. L. J. 653 1011 


Arbitration in suits— Agreement to vefer by parties 
— M ters extraneous lossit àncluded-— Reference, 
valid iy of-— Arbitr tion — Award containing ex- 
traverus matlers—M odification of awurd—Several 
at bibr stays—Disagreemenit about award —W ith- 
dr wal from arbvration of disagreeing arlitrator 
— Award, validity of. 

Au agre«.inent by*the parties to a suit to 
refer tavir disputis to arbitration is not bad 
merely beca se it inclnies di- putes ot.er than 
tuose bef re the Court, if tue arbitrat ris required 
to report to the Cou t his decision iu regara to the 
supjcct-inatter of th. suit only. 

Wnere Bu awar, e.ls w.th a matter extraneous 
to the reference, weich matter can be separated 





GENERAL INDEX: | 


1965 


Arbitration in suits—coneld. 


therefrom, the Court may modify tl award cr 
remitit to the arbitrators for correction. 

Where one of several arbitrators withdraws from 
an arbitration mercly be catise he is not in apre- 
mnt withthe award mide by his colleagues, such 
wichdrawal does not invalidate the award. 
L Mansa RAM v, KARTA RAM, (1923) A. I. R. (L) 
411 1007 
Arbitrators—M isconduct — Insuficient notice 0 

party—Technical misconduct— Award when to be 

vemilled or set aside—Discretion of Court, 


Misconduct does not necessarily imply any 
moral turpitude, dishonesty, partiality or bias 
on the part of the arbitrator but inclu. es neglect 
of the duties and responsibilities of the arbitrators 
and of what Courts of Justice expect of them 
before allowing finality to awards. 


Failure to give a reasonable opportunity to a 
party of being heard amounts to misconduct on the 
part of an arbitrator, Such misconduct when there 
is no imputation of dishonesty is technical mis- 
conduct and not moral misconduct and the Court 
may in the exercise of its discretion remit the 
award to him for re-consideration. 

Rewachand Ramrukhiomal v. Verhomal Chato- 
mal, I S. L. R. 116, relied upon. 

Whetker an award should be set aside or remitted 
is a question of discretion for the Court, and this 
discretion cannot be questioned by an Appel- 
jate Court unless misused. § Firm or N. D: 
JAGGI & Co. v. FRM or GANGA RAM E 


Arms Act (XI of 1878), ss. 19 (2) 20, 29— 
Possession of arms—Sanciton to prosecute under 
s. 20—Conviction under s. 19 (f), legality of— 
Charge, specification in, 


Section 20 of the Arms Act lays down two 
distinct offences, and when framing a charge 
of an offence under that section, a Magistrate 
should state distinctly whethcr the first or the 
second part of the off nce is meant. 

When a sanction is required under section 29 
of the Arms Act, the absence of sanction is a 
defect fatal to any proceedings held without 
such sanction. 

Nga Po Chein v. Emperor, 34 Ind, Cas. 321; 8 
L. B. R. 452; 17 Cr. L. J. 209 (F. B ), followed. 


No sanction is required for a prosegution under 
section zu of the Arms Act. 

A person whois in secret possession of guns 
and cartridges is guilty of an offence under the 
first part of section 20 of the Arms Act, 

A conviction under section i9 (f) of the Arms 
Act without a previous sanction is illegale R 
NGA THA HLA v. EMPEROR, 2 Bur. LJ. 203; 25 
Cr. L. J 203; (1924) A. 1. R. (R) 85 571 


,solitary confinement under, See PENAL 
CODE, 1860, 8. 73 184 


Assignment of debt. See Civi; PROCEDURE 
CubE, .905,0 XXI,r.r 55 
Attachme.& See (CRIMINAL PROCEDURE CODE, 
1598, 59. 88, 435,439 < 15 





#064 
Attestation of -mortzage; 

, Copr, roS, O. Vi, t. r. 8 

mmm — Soe TRANGEER OF PROPERTY XCT, 1882, 

$ 59 (00972 


Award. Sze ABBITRATIÓN 99 
———— S;e ARBITRANION Act, 1899, SS. 4, 5, 7, 8, 
9, 10, 15 66 
—— —— S38. ARBITRATION ACT, 1899, 8. 8 261 
-o 520 ARBITRATION Act, 1899, ss. 13, 14 84 
See ARBITRATION Act, 1899, s. i4 958 
See ARRITRATION IN SUITS 100 
—————. S28 ARBITRATORS 275 
woman Sze Civit, PROCEDURY Copy, 1908, 8 It5, 
Scr. 1], para. 16 39 
—A————, Orler setting a. ide, appeal against See 
ARBITRATION ACL, L8)9, SS I3, 14, 15 


Benami transaction. Se» BURDEN OF PROOF 1049 


Benamidar--Siit for damages for breach of 
contract—-Civil Procedure Code (Act V of 
1998), s. tr5—Suil dismissed undey erroneous 
view of law— Revision. 


Se wrm, PROCEDURE 
7 





armat 





A benamidar is entitled to sue for damages 
for breach of coutract, 


Gur Narayan v. Sheo Lal Singh, 49 Ind. Cas. 
1; 46 C. 566717 A. L. J. 66; 56 M. L. J. 68; 9 Li. 
W. 335; 23 C. W. N. 521; t U. P. L. R. (P C). 
1; 12 Bur. L. T. r22; 46 I. A. 1 (P. Cj); Bhang 
Maly. Beli Ram, 62 Ind. Cas. 793; 4 Le Iu. J. 378, 
followed. . 


Where an Appellate Court dismissed a suit 
to recover damages for breach of contract on 
the ground that the plaintiff was a benamidar: 


Heid, that the Appellate Court having practi- 
cally refused to decide the suit on the merits owing 
to the mistaken view that as a benamidar the 
plaintiff was not entitled to maintain the suit, 
it had acted illegally in the exercise of its juris- 
diction aud ‘its judgment was, therefore, liable 
to be set aside in revision. L BALMOKAND v. 
SHANKAR DAS | 12 
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Bengal Municipal Act (III of - 1884; ss: 30, 
535, Part X—Penal Code (Act XLV of 1860), 
s. I43—M unicibality to which 
Municipal Act nol exiendrd—Rigi® to levy went 
from stall -holders on yoad —Cominon Law right— 
Obstruction to; Municipality collecting rent— 
Ontrawiul asse nbiy. 

A Manicipality to which Part X ofthe Bengal 
Municipal Act has not been extended has no 
right, under section 335 of the Act, to realise 
rent from persons putting up stalls and expos- 
ing their goods for sale by the side of a road 
which may have vested in the Municipality; 
nor does sucha right arise by analogy of the 
Common Law on account of the Municipality 
heing the owner of the road in 
Therefore, where certain persons prevent the 
Muicipahiév (rom reatising rent from such stali- 
holders, they do not commit any egal act aud 
cannot be punished as members of an unlawful 

‘assembly under section 143 of the Penal Co e, 

Where property in a road bas become vested 
in a Municipality under section 30 of the Bengal 
Municipal A t, the Municipalitv can use the road 
as an owner of it for the purposes set f.rth 
in the Act, If the Municipality thinks that any 
road or a portion thereof can be leased by itto 
any person for anv purpose, there must be a 
contract to that effect between the Municipality 
aud that person, and without such a contract 
the Municipality is not entitled to force the 
payment of any tax by any person. Pat DuuNMUN 
CHouDNURY v. EMPEROR, 3 P. L. T. 339; (1922) 
A. i. R. (Pat) 286; 25 Cr. L. J. 114 178 

8.44. See BENGAL Foop AvoLTSRATION 

ACT 94 


9 
Beugal Tenancy Act (VIII o£ 1885), s. 22. See 
LANDLORD AND TENANT 582 
s. 20 (b) —Occupancy tenant of homeste vd 
land — Rent, whether liable to enhancement. 
The rent of an occupaucy tenant of home- 
stead land is liable to be ennanced under section 
30 (b) of the Bengs] Tenaicy Act. 0 RESHER 
CASE LAW 9. TRAILOKHYA MOHATA, (1923) A. I. R. 
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dou m iia, 


Bench of Magistrates. See CRIMINAT, PnocgpvnE (C) 37° 492 


Cou, Toys, 55, 40, 359, 356 x 566 


-Beogal Food Adulteration Act (VI of 1919), 
ss. 4 (1) (1), €, 44 (4), 4o—Sanction to prosecute by 


whom to be given—Public Analyst's certificate — 
Bengal Municipal Act (IIL of 1884), s. 44— 
Chairman if can sanction prosecution under Food 


— s3. 50, 115, scope of—Record of Rights 
—Eniry of fixed rate tenancy-—Suit by landlord 
—JDispule as to correctness of eniry— T'enant, 
whether can rely om s. 50.- 

Where a tenancy is recorded in the Record 
of R ghts as a fixed rate tenancy, presumably 
on the presumption raised by section 50 of the 





Adulteration Act ( V I of 1919), on behalf of Com-* Bengal Tenancy Act, the tenant is not precluded 


missionays. 
Section 44 of the Bengal Municipal Act does 
not empower the Chairman to sanction 


prosecution under the Bengal Food Adulteration 


Act under section 15 of wnica no prosecufion can 
bg instituted without the order or consent in 
writing gf the Municipal Commissioners. 


The certificate of a Public Analyst to be admis- 
sible in evijence should be in tne form prescribed 
ja the Seneduie to the eugal rood Aduiteration 
Act. His report on a case by a letter in the 

, ordinary otficiai Form is not. admissible in eviden e 

. witnout proor of the truth of its contents. °¢ 

RaGHUNATH RAM v. ÍXCR3EONO MGNICIPALUY, 

.(1923) A. L Ra (C. 501; 25 Cr, J. 170 ° — 8394 
i 


by section 115 of the Act from relying on the 
presumption raised by section 50 to support the 
entry where that entry is sought to be rebutted 


Part X of 


~d 


question,” . 


by the landlord in a suit brought against the ' 


enant. 

Pirthi Chand Lal Chowdhury v. Pa AH, 
3 Ind. Cas. 449; 37 C. 30; 13 C. W. N. 1149; Lo 
C. L. J. 343 (F. B.) and Harihar Persad Bajpai v. 
Ajub Misir, 22 Ind. Cas. 604; 45 C. 930, distingus 

ished. e 
Section 115 of the Bengal Tenancy Act provides 
aginst clashing of presumptions as to nature 
of tenancies. L[t*widl not permit the presumption 
uiter section 5) of tae Ac: to override that raised 
from tae record of the particular unfer Chapter 
X. Bat it is uat2a:onable to suppose that the 


N 


kal 


Vol: 36] 
Bengal Tenancy A6t-—concld, 


Legislature intended by enacting section 115 
to preclude evidence of uniform payment of rent 
for the statutory period in support of the cntry 
of fixity of rent in the Record of Rights where 
such entry is, presumably, based on the evidence 
of such uniform payment. It would be shutting 
out a very valuable piece of evidence in favour 
of a comparatively very weak one. Q DWARKA 
NATH v. RASH BEHARI GUHA, (1923) A. I. R. (C) 
365i 27 C. W. N. 936 : 401 


s. 170 (8) —Landiovrd and tenani—Reni- 
decvee—Sale of non-iransferable occupancy holding 
„~M ortgagee of holding, whether entitled to make 
deposit. 

A mortgagee of a non-transferable occupancy 
holding is not entitled to make a deposit under 
section 170 (3) of the Bengal Tenancy Act, to pre- 
vent a sale of the holding in execution of a rent- 
decree obtained by the landlord.  ( RADHA 
BENODE MANDAL v. NITAI CuAND Sant, 38 C. L. 
J- 147 ; (1924) A. E. R. (C) 185 3:8 
Berar Court, whether Court in British India $05 
Berar Land Revenue Code, 1836, s. 205. See 

TRANSFER OP PROPERTY Act, 19082, 5.54 668 


Bombay District Municipal Act (Bom. III of 
1991), s. 96—-'‘Building,”’ meaning of— Rebuild- 
ing oid wall. 

The mere fact that an exact replica of an old 
wali has been built does not prevent the new 
bulding from being a building within the mean- 
ing of section 96 of the Bombay District 
Muuicipal Act. 

Ina suit for a permanent injunction restraining 
defendant Municipality from pulling down the 
walls of tien pluintiff’s house, it appeared that 
the Municipality had notified the pl intiff that 
the house was in a dilapidated condition and 
eventualy it bad been agreed that the wall of 
the house on the west and east should be 
reconstructed and pe:mission was given to carry 
out the reconstruction. Plaintiff erected the 

walls from the foundation and also rebuilt the 
southern wall of the house: 

Held, that the rebuilding of the southern wall 
from its foundations was “the erection of a 
building” within the meaning of section 96 of the 
Bombay District Municipal Act and it was 
necessary for the plaintiff to obtain permission of 
the Municipality before rebulding it. B Tug 
BANDRA City MUNICIPALITY vy. Dr. D, A. D'MONTE, 
(1923) A. 1. R. (B.) 407 478 


Bombay Land Revenue Code (Act V of 1879), 
ss. 48, 65, 217. S68 BoMBAY REVENUE 
JURISDICTION Act, SS. 4 (1), 5 897 


———— sS, 83, presumption under, when appli- 
cable— Long payment of vent at fixed rate, effect 
0 


The presumption of pérmanent tenancy under 
section 83 of the Bombay Imnd Revenue Code can 
be made only when the time, é.4., rather the date 
or the period of the commencement, of the tenancy, 
is not proved by satisfactory» evidence. Long 
payment of rent at fixed rate is by itself insulfi- 
cient to raise the presumption. 
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Bombay Land Revenue Code-—contd; 


6 

Per Faweelt, J.—When a tenancy is shown to 
have commenced during a particular periéd, then 
the presumption under section 82 of fre Bombay 
Land Revenue Code does nof arise. At thesame 
time, the term ‘period? must be applied within 
reasonable limit. Where. for instance, a tenancy 
is shown to have commenced between the years 
1830 to 1850, there is a commencement within 
a certain period which would Lar the presump- 
tion arising. It would not, however, suffice to 
p^ that a tenancy had commenced after the 

ood. 

The mere fact of a tenancy having commenced 
subsequent to the landlord’s tenancy does note 
prevent the applicaticn of section 83 of the 
Bombay I and Revenue Code, because there may 
be cas s where, in spite of that, the commence- 
ment of the tenancy is in obscurity. But when 
one gets a caSe where the tenancy does not go 
back into obscurity but is bounded by a definite 
time or period, then there is satisfactory 
evidence of the commencement of the 
tenancy within the meaning of section 83 of the 
Bombay Land Revenue Code, and the presumption 
in favour of the tenantdces not arise. 

Ramchandra Narayan Mantri v. Anant, 18 B. 
433; 9 Ind. Dec. (N.$.) 798, relied on. B NARAYAN 
RAMCHANDRA TnuTrE v. PANDURANG BALKRISHNA 
DESHPANDE, 47 B. 4; 24 Bom. L, R., 831; (1922) A. 
I. R. B.) 402 71L 


s$. 135 J—-Presumption as to ownership 
of land— Hindu Law— Joint family—Separate 
properly—-Burden of proof—Self-acquisition— 
Source of money— Custom—Sikh Jats of Punjab 
— Widot— Re -marriage— Forfeiture of life-estate— 
Hindu Widow's Re-marriage Act (X V of 1856), 
S. 2— Custom, whether overridden by Act. 


Section 135J of the Bombay Land Revenue 
Code does not raise any presumption as to the 
ownership of the land. 

When it is proved or admitted that a Hindu fami- 
ly has lived in commensality ard possessed joint 
property, if any member of the family claims any 
property as his sepatate property, the burden 
lies upon bim to provethat it was acquired in cir- 
cumstances which would constitute it his separate 
property. 

When the question is, whether property stand- 
ingin the name of amemberofajoint Hindu fami- 
Ty is his self-acquisition, the criterion is to consider 
from what source the money came with which 
the purchase-money was paid. 


Parbati Dasi v. Raja Baikuntha Nath Das, 
22 Ind. Gas. 51; 16 Bom, L. R. 101; 15 M. L.T. 66; 
(1914) M. W.N. 42;12 A, L. J. 79; 19 C. L. J. 129; 18 
C. W. N. 428; 26 M, L. T. 248 (P. C.), relied upon, 


The question whether a man who, happening 
to be a member of a joint H ndu family, carried 
on h s business, whateverit was, personally fort his 
own personal benefit without detr ment to the 
joint family fund or carried on such biis ness 
as a member of the joint family for the benefit 
of fhe joint family, is a question of fact to be de- 
termined on the evidence, 


* 
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M ethavam Ramvakhiomal v. Rewachand Ram- 
vakhiowfal, 44 Ind. Cas. 269; 12 S. L. R. 116; 22 
C. W. N. 379; 4 P. L. W. 197; 34 M. L. J. 327; 
7 L. W. 361; 23 M, I.T. 218; 16 A. L. J. 281; 27 
C. L. J. 345; 20 Bom. L. R. 566% (1918) M. W. N, 
587; 45 C. 666; 45 I. A. 41 (F. C.). rel ed upon. | 

Every member of a joint Hindu family, who is 
found to be in possession of property at h's death, 
cannot be said to have acquired that property 
as a member ‘of the joint family. 

Basanti v. Parlapa, 10 Ind. Cas. 885; 51 P. R. 
1911; 156 P. W. R. grr and Indi v. Bhanga 
Singh, 29 P. L. R. 1901; 115 P. R. 1900, 

«e ied upon. 
Among the Sikh Jats of the Punjab, a w dow. 
does not forfeit her life-estate in her deceased 
husbands property by reason of her re-marriage 
in Kerewa form with her husband's brother whe- 
ther he be-the sole surviving brother or there are 
other brothers as well ofthe deceased. 
Section 2 of the Hindu Widow’s Re-marriage Act 
does not override the custom under which a widow 
in the Punjab by marrying her deceased husband’s 
brother does not forfeit her right to the estate of 
her husband. 
Indi v. Bhanga Singh, 29 P. L. R. 
115 P. R. 1900, relied upon. 

Vithu v. Govinda, 22 B. 321 (F. B.); 11 Ind. Dec. 
(N. 8.) 796 -Rasul Jehan Begum v. Ram Surun 
Singh, 22 C. 589; 11 Ind. Déc. (W.S) 392 and 
Mohamad Umar v. Man Koer, 40 Ind. Cas. 
283; 21 C.W. N. 906, distinguished. S Santa 
SINGH v. RARIBAL 175. L, R. 206; (1922) A.I. 
R. (8.) I7 408 
Rombay Pleaders Act (XVII of 1920), s. 25— 

Letters Patent (amended) Bombay, d. 10— 

Crilicism of pending judicial proceedings by 

Pleadevy— Disciplinary acticn— Reasonable cause. 

An active participation by Pleaders who hold 
sanads of the High Court in the passing of a reso- 
lution at a public meeting  congratulating 
persons who ate on trialin a criminal case amounts 


1901; 


ineflect toa criticiem of the pending proceedings, ' 


ae 


and is “reasonable cause’’ within the meaning 
of the amended Letters Patent of the Bombay 
High Court and section 25 of the Bombay Fleaders 
Act for taking disciplinary action against 
such Pleaders. . 

Anything done or said which may amount t 


criticism of any proceedings pending in a Court, 


of justice is calculated to hinder the even and 
impartiab administration of justice. B GovERN- 
MENT PLEADER v. ViNAYAK Barvant CmAUKAR, 
47 B. 117; 24 Bom. L. R. 1049; (1922) A. L R. 
(B)301 > J 78 
Bombay Revenue Jurisdiction Act (X of 1876), 
ess. 4 (b), 5— Bombay Land Revenue Code (Bom. 
Act ¥ of 1879), ss. 48, 65, 217—Inamdar 
grantee of soit—-Grant of proprietary right with 
reservation of rent—Grantee, liability of, to pay 
building fines —Declaratory suit, maintainability 
Q * s 
T ‘er section 4 (5) of the Bombay Revenue 
Jurisdiction Act, persons holding land under 
au Inamday are barred from contending 
that an assessment or fine imposed by 


* 
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/ 
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Bombay Revenue Jurisdiction Act—concld. 
the Collector under the rules made vnder 


sections 48 and 65 of the "Bombay ' Land 
Revenue Code should not fall upen them or that 
the Government in imposing the fine have acted 
uliva vires. S ction 5 of the Bi noy Revenve 
Jurisdiction Act, however, alk ws them to sue 
on the feoting that though the fine is legal yet 
the Inamdar by the terms of his grant to them 
is precluded from levying it. 

Lakshman v. Govind, 28 B. 74; 5 Bom, L. R; 
694, relied on. 


The special right which a holder of land under an 
Inamdar Claims in virtue of any grant or spetial 
contract with the latter js. not affected by 
section 217 of the Bombay Land Revenne Code; 

Lakshman v. Govind, 28 B. 74; 5 Bom. L. R; 
694, relied on. 


The Inamdar of a village, who was a grantee 
of the soil as well as an assignee of the revenue, 
created a permanent tenancy under a méraspatre 
in which there was a recital that the mirasadar 
had represented that he would bring the land under 
cultivation, but the operative part of the grant 
contained no such limitation. The grant included 
forests, rivers, river banks and pasture land, ete, 
The quit rent was fixcd at the assessment 
to be imposed at the survey )css a certain amount, 
Beyond this, no right was reserved to the inamdar, 
The deed expressly stated that the Inamdar had 
“no right or claim whatsoever to the said land.” 
The grant further allowed the mirasday the right 
to recover any sort of tax or cess from those 
who may hold under him. After the survey 
settlement was introduced in the village the 
Collector began tolevy from the sirasdar building 
fines forthe benefit ofthe Inamdar in accordance 
with rules made under sections 48 and 65 of the 
Bombay Land Revenue Code. The mirasdarfiled 6 
suit for a declaration of his right to hold the 
land free from building fines and for an injunction 
restraining the Inamdar from levying such fines : 


Held, (1) that the grant to the mirasdar was . 


not for agricultural purposes only ; ° 

(2) that no proprietary right was reserved under 
it to the Jnamday except the rent and the rever- 
sion in default of payment of rent; 

(3) that, therefore, the mirasdar was not liable 
to pay the building fine and was entitled to the 
injunction prayed for. B Damopar MAHADEV 
BEHONDH v. KASHINATH SADASHIV, 24 Bom. L. R. 
1040; (1523) A. I, R. (B.) 79 897 


Bombay Vatan Act (V of 1889), s. S— Succession 
to Vatan properiy-—Daughiers—M ale members 
of family. 

Under section 2 of the Bombay Matan Act the 
claim of the daughters and the brother’s widow 
of the last male holder to succeed to Vatan prop- 
erty is postponed in the event of there being 
in existence any male ementberof the game Vatan 
family. B GavAnawA Kom Gaupappa 9. Mar 
LANAWADA CHANAGOUDA Parez, (1923) A. I. R. 
(B.) 384 ° * 559 


Bre:ch of peace; See CRIMINAT, PRORGDURE Cove; 
- 1898, 88) 145, 437 308 


. 
» i . 


* 
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* 


Preach of trust: See CRIMINAT, Procepure Cone, 
1898, ss. 222 (2), 403 $00 


Bildaist Heclesiastical Law—Monk, person be. 
coming, effecte of— Renouncement of religious 
As effect of— Reconciliation with divorced 
wife. ` 

. Waen a Buddhist becomes a monk he divests 

himself of all earthly ties of relationship and 


. property and dies a civil death; and his property 


vests in his heirs. If he subsequently gives up 
the monastic life, he cannot, ipso facto, recover 
his property. In order to constitute him the 
owner of such property, itis necessary thatitshould 
be returned to him in some overt manner, either 
by conveyance or gift by those who are legally 
in. possession thereof, or that he should resume 
jt from them in some legal and valid fashion. 

Plaintiff was divorced by her husband who, sub- 
sequently, became a monk. His brother, the 
detenadant, succeeded to his property. Some 
tim: after he renounced his religious vows and 
tesum2d marital relations with the plaintiff. 
Oa his death, plaintiff sued defendant to recover 
her share in her deceased husband’s property as 
his widow: 

Held, (1) that when plaintiff's. husband became 
& monk his property vested in the defendant as 
his neir, the plaintiff being at that time divorced ; 

(2) taat wasn the plaintiff's husband ceased to 
be a moak his rights in the property were not 
revived and there being no evidence of a valid 
resumption by him, the reconciliation with the 
plaintiff did not entitle the latter to claim a 


widow's share in the property on the death of her. 


husbaud. R Mà Saws Tar v. MAUNG KAN, r R. 
430; (1921) A. L R.: (K.) ror 672 
Buidiist Law, Burmese. See CIVI, PROCEDURE 

Cop: 1908, 8. II 612 
taman See UIMCLATION Acr, 1908, Sar. I, Arus. 

109, 122, 123, 142, 144 855 
—————5 Escissiastie2l authorities, jurisdiction of 

—Priperty bel ngiig to laman — Award, 

whether otading o: Pontyi not purty to it— 

Gift of monistzry by mont, vaililty of. 

. Bullaiscecelesiastic a ttiorities have no juris- 
dictio: over prop.rty w dci beloigs to 1 layman 
ani wacis uot devoted to or nell for religious 
purposes. : : 

A 1 ecclesiastical authority to whom a dispute 
relatins to property between a layman aul an 
ecdaiastic is referred is ia tiec sama position 
aS 14 oCliaary aroitrator waiose awar | cin affect 
oi.y th: partias to tae reference. 

A ft by a ina, whether to a liym n or to 
auotier moak, of a mon stery of of a site for a 
tion stery wactuerit a.s beea dedicated to him 
pers» ally or uot, is invalid. 

Nyt Po Thin v. U Tat Hla, 23 Lad, Cas. 157; 
y U. B. R. (C91 y), 183; 7 Bar. L. P. 27, followed. 
RU KgpA v. USANDIMA, I R. 491 807 
nhsritance —Orasz daueMor-—Sepa- 

rats residence, wasther disqualification. 

It is settled law amoag Burnin Baldaists 
that, while on *th» death of the fataer the eldast 
son suceceds as Or2zsz,01tas deata of the motaor 
the eldest daugater enjoys tae gada privilege, 

The fact” tiat, after aer mitciaza, tae daugater 
lived separately om her pareats aui never assim. 


A 
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LÀ 
ed the duties of her deceased mother in the family, 
would not disentitle her to her share as Orasa 
of the joint estate of her pirents oh the death 
of her mother. R Mà HLA U t. Maune Swa Yir, 
2 Bar. 1.].133; eR. 370; (1923) A. I. R. (R) 
271 814 


———— ——Suctession—-Pariilion on second niir- 
riage— Children of firsi marriige whether entitled 
jo shave in lettetpwa of second marriage. 
Where there has been a pirtition between a 

father aud his children on the occasioa of his 

second marriage, the children of the first marriage 
are notentitled to anyfurthershare, on tae father’s 
death, in his and their step-mother's lettet pwa 
property, 

Maung Shwe Bon V. Maung Pu, 35 Ind. Cas. 

731; 9 Bur. I. T. 97, relied on. R Ma Tokz v. 

M, U LK, 1 R. 487; (1924) A,IR. (R) 71 888 


———— — Succession~—Pongyi renouncing veli- 
gious vows— Revival of right to succession. 
The rules as to succession or inheritance 

under Burmese Buddhist Law have reference 

to the state of affairs in existence at the time 
of the death of the person whose estate is in ques- 
ton, and once the estate has vested in persons 
who are entitled to succeed at the time of the 
death of the last holder it cannot subsequently 
become divested and pass to someone else. 
Anyone who is a pongyi or a rakan at the 
time of the death of any of his relations, is not 
entitled to inherit from them, even if he subse- 
quently renounces his religious vows, and the 
rule is founded on the assumption that, by becom- _ 
ing a pongyi,or rukan, he has completely severed 
himself from his family and has as little connection 
with them as he would have if he were dead or 
adopted into another family. U. B. Marne Mr v. 
Mauss Taut Suz, 4 U. B. R. (1922) 159 161 


Burden of proof—Benami transaction— Finding 
of fact-—Second appeal, 

Tue burden of proving that a transaction is 
benami lies ou the person who asserts that a person 
whose name appears as the transferee in a deed 
of transfer is not the real transferee, 

A finding by the ourt that a person has failed 
to how that a certaii transa'tion was ber mi 
is a fading of fact which cannot be tnterlered with 
in seco:d appeal. Pat Rampatt Racrv. HANUMAN 
Saran, (19:3) Pat 142: t P, L. R. 235; (1923) A. 
I.R. (Pat.) 393; 5 P L. T. 347 1049 


Burm Airti-Boyoott Act (V of 1922), ss, 8,9 (1) 
——-Omission t) invi; person to welding owing 
i) political aifferences-~Offence—Sanctton to 
prosecute, form and contents of. 


Th intention of the Legislature in enacting 
A ; . e 
section 9 (I) of the Burma .inti-Boycott Ast 
was to ensure hat no prosecution under? the 
Act shoull be litncued except on a com int 
aut orised oy the ocal Government, and wuere 
this intention has been given effect to, it is im- 
material wuecher or not ail tae facts on wh ch 
tie comolaint is to be bised are state ( in. 
the aftnoicy with meticulous precision; It is 
doubtful ifitis:eveu necessary to set out in 

20» E LP s 
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the authority any fact other than the alleged 
fact that the accused has committed an offence 
under a ceftain section of the Act, 

A religious assgciation in a village was convert- 
ed into a semi-political society, and affiliated to 
similar Township and District organisat ons. When 
this was done certain persons refused to continue 
as members and the society thereupon resolved 
to abstain from social relations with all non- 
members, Consequently, on the occasion of the 
marriage of accused’s soñ the whole village was 
invited by the accused except the persons who 
had ceased to be the members of the Society: 

Heid, that the omission to invite the non- 
members of the Society being due to political 
differences and the resolution of the Society, 
the accused was guilty of an offence under sec- 
tion 3 of the Burma Anti-B.ycott Act. R NGA 
AUNG HMAN U. EMPEROR, 2 Bui. L. J. 196; (1924) 
A. I. R. (R.) 65:25 Cr. L. J. 193 ^. 601 


ss. 4 (a), 7 (a1 — Penal Code (Act XL V 
of 1860), s. 107— Excommwnicalion, bona fide, 
requisites of——Burden of proof—Boycott— Abel- 
ment, what amounts lo. 


In order to claim the benefit of section 7 (a) of 
the Burma Anti-Boyc tt Act, it must be proved. 
that the excommunication was proclaimedin a sima 
ot thein by a pro perly convened chapter of senior 
monks, and tha’ tue procedure laid dow1 in the 
Vi aya was sf rictly followed. It must also be 
proved that the boycott was proposed for bona 
fde religious purposes. Where a motive other than 





. religious is «also present, the burden of proving 


good faith lies heavily on the proposer. 

Where a boycott is made use of as a weapon 
of attack ior the furtherance of a political purpose 
it fal: within the miscuief of the Burma Anti- 
Boyrott Act.. | 

Where 4 person being cognisant of a proposal 
to boyvott anotuer allows his uouse and compound 
to . used fora m etingico.ivened for the purpose 
he facilitates and, therefore, intenti nally aids 
tae boycott within the meaning of section 107 
o: the Peaal Code. R U Trioka v. EMPEROR, 2 
Bur. L. J. 221; 1 R. 629; 25 Cr. L. J. 255 719 


Burma Ferries Act (II of 1898), ss. 15, 25, 27, 
construction — of— Goods carried from point 
more ikan iwo miles from ferry to point within 
two miles—Ojfence. 

Section 15 of the Burma Ferries Act me&ns 
that 40 one can carry goods for hire between 
points within the ferry limits nor can he do so 
between points within two miles from the ferry. 
limits, If, therefore, either the point of departure 
ot of arrivalis outside two miles frof the limits 
of a fer.y, taere can be no offence under section 
25 or 27 of the Act. In ofaer words, to consti- 
tute*an offence under these sections, both the 
points must be witain the two miles limit. 
R MAUNG Taa Gyaw v. EMPEROR, 2 Bu: L. J. 
125; I R. 313; (1923) A. I. R. (R.) 16r; 25 Cn. L. 
J. 214 : 646 
Burma Forest Act (IV of 1902), vules framed ander, 

vy, 88 (2) (iii), oà—Murking hammer, use of 

by servant, in contravention of vules-—Offence. 


a 
* 
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The use of a marking hammer by the servant 
of a licensed holder of the hammez, under a, license 
in the old Form No. XX orthe new Form No. 26, 
to mark timber in contravention of the provision. 
contained in rule 88 (2) (iti) of the Burma Forest 
Rules, amounts to a breach of the rule by the holdet 
of the license and renders him liable to punish- 
ment under rule 98. R Mc Tor Bwa v. EM- 
PEROR, 2 Bur. L, J. 214525 Cr. L. J. 275 $6? 


Burma Gambling Act {I of 1889, s. 8 (2)— 
'" Ma-chauk,' whether game of chance or skill. 
The game of ''Ma-chauk"', also known as 

“ Chauk-ba’’ and ''Ma-jongg'' is a game requir- | 

ing considerable skill and judgment, the element 

of chance being practically nil, and falls under | 
the exception contained in sub-section (2) of sec- 
tion 3 of the Burma Gambling Act. R Au SHEIN 

v. EMPEROR, X R, 303; (1923) A. I. R. (R.) 214, 25 

CR. L.].172 326 


Burma Habitual Offenders’ Restriction Act QI 
of 1919), s. 7——“ General repute,” evidence of — 
Police Officers and Headmen, statemenis of, value 


0 * 

In order to satisfy himself that the general 
replite of any accused person is that of an habitual 
offender, a Magistrate should, as a matter of 
prudence, require more eviaence than that of 
Policemen and village authoritics. But this 
is nota rule of law, and a Magistrate must, in 
each case, weigh the evidence and decice as 
to its sufficiency. No shard and fast rule can 
be laid down, R NGA PAN YIN v. EMPEROR, 2 
‘Bur. L. J. 153; x R. 447; (1024) A. I. R. (R.) 22; 
25 Cr. L. J. 245 109 


Burma Insolvency Rules, r. 189. See PRESIpENCY 
Towns INSOLVECY Act, 1909, 5,112 [2) (c) 669 


Burma Motor Vehicles Rules, 1915, r., 26 (3). See 
MOTOR. VEHICLES ACT, 1914, s. 16 564 


Burma Village Act (VI of 1907), s. 19— Head- 
man's order— Removal to another sile in village. 
A vill.ger refusing to obey an order of the 

headman to remove to anothersite in.the village 

is not guilty of an offence under section rgof the 

Burma Village Act. J.B. EMPEROR v, SEIN, 4 

U. B. R. (1922) 127; (1925) A. I. R. (R.) 132; 25 

Cr. L. ].519 1639 


Cause of action. See Civi, PROCEDURE CODE, 
1908, s. 20 (0) , 
———— See Civi, PROCEDURE CODE, 1908, 
88. 20 (c), 115 482 
See Civil PRocEDURE CODE, 1908, 
O. II, r. 2 218 
~—-~—-—, © lease of, by one partner. See Con- 
TRACT ACT, 1872, 8. 25 359 


C. P. Excise Act (IL of 1915), s. 48 (a) (i)— 
Manufacture vf Mah: spirit—Posses ton of 
materials foy manufacture —Offences, wheih r dis- 
Hnc — Criminal Pyocedure Code ( Act V of 1898), 
5. 35. : 

The offence of man facture of Mahua spirit 
necessarily inclifdes that of possession of materials 
for the manufacture of the sage and the two 
offences of manufacture and possession cannot 


4 
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be called “distinct” for the purpose of section 35 
of the Criminal Procedure Code. 


Queen- Empress v. Bhawa Sardar, x Bom. L. R, 
344, followed, N SHEIK MUNIR v. EMPEROR, 
(1924) AJL R. (N.) 32; 25 Cr. L. J. 85 18 


C. P. Tenancy Act (I 02 1929), ss. 19, 49, 50. See 
PROVINCIAL INSOLVENCY ACT, 1920, s. 28 684 


— s. 43. See EVIDENCE Act, 1872, s. 116 
884 


s. 49—Foreclosure of mortgage—Occu- 
fancy rights in sit acquired during morigage— 
Mortgagor, right of-—-Moriguge — A ccretions— 
Foreclosure —M ovigageo, right of. 


Under section 49 of the C. P. Tenancy Act, a 
mortgagor acquires on foreclosure occupancy 
tights in respect of sir land acquired during the 
interval. 


An accretion to mortgaged property passed 
to the mortgagee on foreclosure in the absence 
of a contract ot law to the contrary. N BHIM- 
RAJA v. MOOKANDI Lar 687 


Charitable endowment ~— Mahant — Alienation, 
powers of--=radh of deceased Mahant—Legal 
necessity— Tyransferee oj endowed properly, auty 





——" 





. The manager of endowed property has 
authority to alienate or to mortgage the endow- 
ed property if an occasion should arise when 
it becomes necessary in theinterest of the endow- 
ment to do so. 


. Ifit is necessary to perform the Sradh of a de- 
ceased Mahani and there is absolutely no money 
forthat purpose, the manager for the time being 
has authority to charge or sell a sufficient portion 
of the endowed property for that purpose. If, 
howevet, he has as part of the income of the en- 
dowment a fund sufficient to carry ont the 
Srads then he has no authority to mortgage the 
_ Capital of which he is the trustee. 


It lies upon the future mortgagee of an endowed 
property to satisfy himself before advancing money 
that there is no fund available to the manager 
of the said property for satisfying t e legal 


necessity that has arisen. Pat Ram NARAYAN 
Dasy. Gopar, Das < 68 
Cheating. See PENAT, CODE, 1860, s. 417 17 
— ——-—- See PENAL, Cope, 1860, s. 420 700 


Chin Hills R»zülation (V of 1893), ss.4, 12 (1). 
2 CRIMINAL PROCEDURE CODE, 1393, 55. 4 n 
4 


Civil Procedure Tole (Act XIV of 1832), ss. 365, 
3d3— zivil Procedure Code (Act V of t9o8), 
s, 22 (LI), XXII, + 4—~Abutenznt—~ 
"L:gal representative," mzaning of— Vhale bady 
of heirs of deceased party d olndtr of — Partition 
snit —O nission to join som heirs-— AO kemul 
ef ertir? appeal: 
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The expression "légal respresentatives’’ in 
O. XXII, Civil Procedure Code, musé be read in 
thelight of its definition, as given,in section 2 (11), 
Civil Procedure Code. It means all the persons 
on whom the estate af a deceased party 
devolves.  * 


The words “ person who in law represents the 
estate of a deceased" in section 2 (rir), Civil 
Procedure Code, do not mean “a person regarded 
merely as a representative for the purpose of 
the suit." 


When there are more than one legal representa- 
tive of a deceased party, all of them should be 
brought on the record within the time allowed 
by law; otherwise, the proceedings abate so far 
as such party is concerned. 


Ghamandi Lal v. Amir Begam, 16 A. 211; 
A. W. N. (1894) 22; 8 Ind. Dec. (N. 8.) 136, Haidav 
Husain v. Abdul Ahad, 30 A. 117; 5 A. L. J. 
“62; A. W. N. (1908) 41; 3 M. L. T. 207, and Musala 
Reddi v. Ramayya, 23 M. 125; 9 M. L. J. 313; 
8 Ind. Dec. (N. S.) 483, followed. 


Bhikaji Ramchandra v. Purshotam, to B. 
220; 5 Ind. Dec. (N. $.) 533, distinguished. 


In an appeal from a decree in a suit for separate 
possession by partition, in the absence of all the 
- heirs of one of the deceased party who are jointly 
interested in upholding the decree of the lower 
Court, the whole appeal is incompetent and must be 
dismissed as no effective decree can be passed. 
S. SIDIK MUHAMMAD SHAH. SARAN 914 


Civil Procedure Code (Aet V of 1908), ss. 2, 97— 
Suit for redemption— Preliminary decree— Appeal 
—Dekkhan Agriculturists! Relief Act (X V 11 of 
1879), s.2—' Agriculiurist," meaning of—In- 
come derived. from district io which Act does not 


apply. 


The tight of appeal under section 97 of the Civil 
Procedyre Code only arises when a preliminary 
decree is drawn up, and itis the duty of the 
Court not of the parties, to see that a 
decree is actually drawn up in the suit, where 
this should properly be done. 


The drawing up of a decree or the omission to 
doso must be taken as conclusive on the question 
whether the Court hasin fact passed, or not passed, 
a preliminary decree, and this is the only proper 
test to apply in considering waether the provisions 
of section 97 of tne Civil Procedife Code are 
or are not, applicable. 


To constitute a person an '" agricultutist'' for 
the purposes of the Dek&uan Agriculturists’ Relief 
Act ne must earn his livelihood principally; by 
agriculture carried on within the limits Of a 
district to which the Act applies; mcom: de- 
rived from lauds in a districe to which the Act 
does not apply caidot b» tak n inco account 
as incom: de.rivel from agücultural soarces 
in detrer.nining whethes» a person is or is notan 
azdeu.uünst, B VAdANACHARYA RAMACIARYA pa 
Govino MaD4avViCctinYa, 25 Bom, Le R: 826; 
(924) A. LR. (BJ) 33 1014 
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s. 9—Casie usage and custom—Wadi and 
vessel, usg of— Jurisdiction of Civil Courts. 
Itis very difficult for a Civil Court to say that 

a particular action on the part of one faction of a 

caste isin accordance with the caste usage or not. 
Where a member of a caste sues fer a declaration 

that he is entitled to the user of the Wadi and the 
vessels in accordance with the rules or usage of 
the caste, it may be that the Civil Couxts have 
jurisdiction to decide the point as a question of 
property is involved. But once it has been held 
that the plaintiff has that right, then the question 
as to the way in which the right is to be exercised 
is oue for the caste alone to decide and cannot 
possibly be determined by any Court. B CHUNI- 
LALY. CHUOTALAL 625 


— 9 — §, 9—Claim io worship deity aud receive 
offerings—Swit, whether enteriainable by Cisl 
Court. 

Asuit foran injunction restraining the defendant 
from obstructing the plaintiff in worshipping a 
deity, in doing every other business in Connection 
with the deityand in appropfiating the voluntary 
offering atthe temple is maintainable in a Civil 
Court, inasmuch as the real dispute in Such a case 
is about the offerings and the other matters are 
only incidentally involved. B Laxman BABALING 
GURAV v. VISHRAM MAHADEV RANE 629 
— g. ll— Appeal against remand order— 
, Proceedings continuea in lower Court—Remand 
E order modified—Ord-ys passed by lower Court 

pending appeal—Res judicata. f 

An appeal was preferred to the High Court against 
anorderof remand male by the lower Appellate 

Court. Proceedings wereintae meantime continued 

in the Trial Court and tue lower Appellate Court 

iu pursuauce of the order of remand made by the 
latter Court. The High Court eventually molified 
the order of remand made by the lower Appellate 

Court aad remanded the suit to the Trial Court 

for determination of certain matters; 

Held, that the effect of the order of the High 
Court ordering a remand was to wipe out all 
intermediate proceedings which may hive been 
taken by the Courts below, and orders passed in 
those proceedings di4 not operate as res judicata 
between the parties. A KESHRI y. BHAWANI RAI, 
(1923) A. L. R. (AJ) 456 478 
s. 11—Companion sutts— Decree favourable 

in one suit— Appeal against decree in other suit— 

Issue decided adversely in both sutis—Res 

judicata. - 

Ds right Of appeal given by the Code of Civil 
Procedure is always a tight of pp against 
a decree. There is nowhere a right of appeal 

inst the finding on an issue. eo. 

a suit was brought by R against J claiming 

an imjunction restraining the latter from build- 

ing upon a plot ofland situated between the houses 
of the patties, on the plea that the land belonged 
to the patties jointly. A companion suit was 
brought by J against R for aninjunction restrain- 
ing thelatterfrom flowing water over the same 

arcel of land. Rp in defence, firstly, 


the joint 
secondly, 











leaded 
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ownership in respect of the land, and e 
a right of easement over it. Both 


"e— gawan m 


i025 
(lvi! Procedure Code—1808-—contd; 


the suits were tried together. The Trial Court 
found that the land belonged to J alone. It 
consequently dismissed the  fir$t suit. The 
Court also came to the conclusion that R had 
a tight of easement and dismissed the seccnd 
suit as well. ‘A appealed against the d cision 
in the first suit contending once more that the 
land in dispute was the joint property of the two 

arties. It was contended that R having sub- 
mitted to the decision in the second suit to a 
finding that the land was the sole property of 
J,a fresh consideration of that question was barred 
by the rule of ves judicata: 


Held, (x) that E could not appeal from the, 


decision in the second suit as the decree was in 
his favour; 

(2) that as soon as the Trial Court dismissed 
the claim for an injunction in that suitin respect 
of the flow of water upon the finding that R 
possessed a right of easement over the land, the 
question of the ownership of the land ceased to 


be substantially in issue so far as that suit was - 


Concerned ; 

(3) that, therefore, the consideration of the 
question of the ownership of the land in the ap- 
peal against the first suit was not barred by the 
rule of res judicata. A Peary LALU Japo Rar 
20 A. L. J. 784; (1923) A. I. R. (A) 15 618 
s. ll—Execution proceedings—Petition 

for release of attached property, dismissed as 

unnecessary—Res judicata. 

A petition for releasing property from attach. 
ment dismissed without any adjudication upon 
the merits, on the ground that it was unnecessary 
owing to the execution petition having been 
dismissed, does not operate as res judicata. 
M  KANDASWAMI CHETTIAR v. MARUDA PILLAI, 
18 L. W. 652; (1923) M. W. N. 835; (1924) A. I. 
R. (M) 145 -— 761 
——— — §, li—Res judicata— Adjudication as 

to validity of titie-deed— Propert - claimed under 

deed in subsequent suit—Prior adjudication, 
whether operates as res judicata. : 

Defen lant brought a suit to establish his title 
to certain moveable properties. His claim to 
a portion of the properties was based on a sale- 
deed, the validity of which was denied by the 
plaintiff, who was defendant in that suit. It 
was held that the »ale-deed was invalid and 
inoperative. Sub.equently, plaintiff sued to 
yecover certain immoveable property from the 
defendant. The latter resisted the claim on the 
basis of the sale-deed, the validity of which 
had been disputed in the previous suit; 

Held, that tae question whetner the sale-deed 
was a valid iocument was one which arose direct- 





ly and substantially in the previous suit without. 


a determination of whica that suit could not 
be decid :d, and the decision on that p dnt, there- 
fore, op:ftatel as ves judicatz in the subsequent 
suit, irrespec.ive of the fact that the subject- 
matter of the suits was njt identical. 

Ananta Balicharya v. Damoliar M kind, 13 
B. 25; t3 fol. Jac. 545: 7 Cal, Das (N. 8) 17, 
relied on. A Kirpan, Nant Since v. Suro 


Saavear, 21 A.L. J. 421; 45 A. 515; (1:923) A, I, 
° 370 


R: (A) 613 
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— S..ll—Res judicata—Competency of 
Coviris, delerminaiion 0f— Appeals lying io 
different Couris, whether affecis application of 
tule. 

It is the competency of the Court of first in- 
stance to entertain the two suits which regulates 
the applicaticn of the rule of ves judicata the 
fac that in the two suits appeals mav lie to differ- 
ent Courts does not affect the application of the 





= ruie. 


Beni Madho v. Indar Sahai, 3 Ind. Cas. 707; 
32 A, 67; 6 A; L. J. 991, relied on. 

Shamas Din v. Ghulam Kadir, 20 P. R. 1801, 
distinguished, L Pir BAKHSH v. JHANDU ETT 


Q———— $. ll—Res judicata—' ‘Competent Couri,” 


meaning of— Appellate Court in previous suit, 

The competent Court to which refererce jis 
made in section 11 of the Civil Preceéuie Code 
is the Trial Count, so that where the Court 
which tried the previous suit wes not competent 
to try the subsequent suit, the miter will ici Le 
res judicala, although the Covrt avtvally rcs ponsi- 
ble for the decisicn in tbe previors suit was the 
Couit of Appeal, to which an appeal in the srbe 
sequent suit would lie'as well. 

Run Bahadur Singh v. Lucho Keer, 11 
C. 301: 12 I. A.23; 4 Sar. P C. J. €02; 9 Ird. Jur. 
202; 5 Ind. Dec. (N. $.) c6o (P. C). Misi Ragkcbar- 
dial v. Shea Bakhsh Singh, ol. A 107; 9 C. 439; 12 
C. L. R. 520; 7 Ind. Jur. 107; 4 Sar. P. C. J. 305: 
Rafique aud Jacksen’s P. C.No. 7o; 4 Jnd. Dec. 
(8. $.) 941 (P. C.; Bharasi Lal Chowdhry v. Sarat 
Chunder Dass, 23 C. 415; 12 Ind. Dec. (N. s.) 276, 
Shibo Raut v. Baban Raut, 35 C. 353; 7C.L. j. 


479; 12 C.W. N. 359, and Malubhai Ladhalbhai v. 


Swsangjii Jalamsaneji, 30 B. 220; 17 Bom L. R, 
S21, rehed on. A KaMwU v. FanIMA, (1922) A, 
I. R. (A.) 445; 44 A. 712 93 


— s. ll—Res judicata — Contest, absence 
of, im previous suit, effect of-~Transfer of 
Property’ Act (I V of 1882), s. 53— Fraudulent 
iransfer— Transfer by debtor in favour of creditor 
— Inadequacy of price—Presumption. 

„A decision in a previous suit cannot operate 

“as, res judicaia in a subsequent suit, if there 

was no Contest, no issue and no finding between 
the paities, although they were ranged on oppo- 
site : ides. 

Where there is a transfer by a debtor in favour 
of a creditor, a presumption of fraud should not 
be raised under section 53 of the Transfer of 
Property Act from the mere inadequacy of con- 
sideration. 

Where a real transfer is intended between the 
parties mere inadequacy of consideration is 
not by itselí & ground for not enforcing possession 
under the transfer, N Doma v.Govinp 635 


s.11—Res judicata, doctyine of, appli- 
cability pcs of 4dministration, pro. eed- 
ings fof—.F nding whether cpevates .s res 
judicata in regular suit. A 
The application ..f the rule ofeves judicata by the 
Courts in India should beinfluenced by no technical 
considerations of form, but by matters of substance 
within the limits leid down by law, since the 


* 
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tule of ves judicata whether embod‘e@ in a Code 
or not is found. d n ancient pfecedent and is 
Cictated by a wisdom ‘which is for all time. 

The principle which preveifts the same case being 
twice litigated is of general application and is not 
limited bx the specific words of the Civil Procedure 
Code in this resp ct. 

Sheopar:an Singh v. Rammnandas Prash d 
Narayan Singh, 33 Ind. Cas. 914; 20 C. W. N. 
738: 14 A. L. J. 466; 18 Bom. L. R. 397; 23 C. 
L. J. 621; (1916) x M. W. N. 419; 20 M. L. T. 1; 
3 L. W. 544; 31 M. L. J. 77; 43 C. 694; 43 1. A. 
91 (P. C.) Ramachandra Rao v. Ramachandra 
Rao, 67 Ind. Cas, 408; 49 I. A. 129; 30 M. L. T. 
I54; 26 C. W. N. 713; 45 M. 320; 35 C. L. J. 54s; 
16 L. W.1; (1922) M. W. N. 359; (1922) A. I. R. 
(P. C.) 80; 20 A.L. J. 684; 43 M. L. J. 78; 24 Bom. 
L. R. 963 (P. CJ), George Henry Hook v, 
Acministrator- Gencral of Bengal, €o Ind. Cas. 631; 
48 I. A. 1567; 19 A. L. J. 3566 <0 M. L. J. 4231 
20 M. L.T.:36; (1921) M, W. N. 313; 33 C. L. 
J.4953U P. L. R.P. C) 17;23 Bem. L. R. 
64ë;25 C. W. N. «15; 14 L. W. 221; 48 C. 449 
(P. C.), Telied cn. 

The binding force of ihe judgment in a proceed- 
"ng for Letters of Acministiaticn d: poncs rot 
upo: section 11 of the Code of Civil Procedure 
but upon : ene? a) princip «s of law. 

Rem Kirpa? v. Rup Kuari, 11 I. A. 57; 
6 A. 269; 4 Sat. P. C. J. 489; 3 Ind. Dec. (N. $.) 
718 (P. C.), follewed. | 

A finding arrived at in a proceeding for] etters 
of Administration, after the trial of t] e issue as 
ina se; ujar suit, operates as re: ju ic ia in a 
subseqient suit btwen the same parties, R 
Manx Hmar v. MAUNG Hray, 1 R. 258; (1923) 
A. I. R. (R.) 257 494 


s. 11—Res judicata— Execution proceed- 


A . 





inps, 

The provisions of section 11 of tke Civil 
Procedure Code do not apjly to proceedings in 
execution, but the principles underlying that 
section necessarily govern those proceedings, ard 
any fact vhich is decided in a svit expressly 
or by necessarily implication cannot be challeng- 
ed in execution procecdings. 

Where, in a suit in which the point 
whether or not the deferdant is an agriculinrist 
is involved, the plaintiff asseris that he is 


* not, but this statement is not challenged and 


thereis noexpres decision on the poimt, it must 
be taken to have been decided by necessary 
implication, and the defendant cannot in 
execution proceedings raise the same question 
again. eB MuLJI PURUSHOTYAM THAKAR vy. 
GOVEKRDANDAS | RIDUVANDAS, 24 Bom. L. R. r:or; 
(1923) A. L R. (B) 36 ; its 


— s.ll—R«s judicata—Suit for arsears 
of Yen” with in‘erest at stipu aled rate— Dec ec 
-against defendani—Subsegucnt similar swit-— 
Decision in previous suit a: t: interesi, whether 
te judicata. 

A habuliyat s ipulat dthat arrears of rent should 
bear inte.est at ;5 per cent. per annum. In a 
suit onthe basi of this kabuliyat the landlord ob. 
tained a decree for arrears with interes at the rate 
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stipulated9In a sub:equent suit for arrears interest 
was claimed at the same rate, and on beh.1f of 
the defendant it was eontended hat interest at 
so high a rate was contrary to law and should 
be disallowed: : 


Held, that so far as the liability t» pay interest 
at the rate stipulated in the kabuliyat was con- 
cerned the earlier decision oy erated as res jud cata 
between the parties. G HAMD Ari v». MAHOMED 
NURERJJAMA MEAN, (1923) A. L R. (C.) 361 444 
s. 11—Suit by members of Corporation in 

e personal capaciiy-— Subsequent suit by Corporation 

—Res judicata. 

In deciding whether or not a decision in a pre- 
vious suit operates as res judicata in a subse- 
quent one, the Court has to consider the array 
of parties, the issues raised and the pcint or points 
actually decided in the previous litigation. 

Certain persons belonging to the guild of 
priests of a certain temple, describing them- 
selves as “panch pandas” brought a suit against 
the defendants tor the cancellation of a deed 
of gift of the right to share in the offerings at 
the temple, executed in their favour by their 
uncle, a member of the panda guild, and for 
a perpetual injunction restraining them from 
acting as pandas at the temple. The form 
of the plaint was ambiguous, and it appeared 
that the plaintiffs were not quite clear in their 
owu m nds whether they were claimingsomethiug 
for themselves or for the benefit of the entire 
body of pandas. The question of the wrong 
done to the entire body of the pandas, regarded 
as a guild or corporation, by the intrusion of 
two outsiders upon the exercise of priestly offices 
to which only members of the guild had a right, 
was, to a certain extent, put in issue by the plead- 
ings, but was obscured by an ambiguous pafa- 

. graph in the plaint, in which it was stated that 
no one of the panda caste except ihe plaintiffs 
was entitled to take the offerings and also by 
another paragraph in which it was stated that 
if any panda died without an heir entitled to 
succeed to his individual rights, then those 
Tights passed to the panch pandasas such. The 
Court confined itself to the single question of 
the focus standi of the plaintiffs to maintain the 
suit as panch pandas and dismissed the suit 
holding that the plaintiff had failed to prove 





that no one, except the plaintiffs, was entitled* 


to receive the offerings, or that the nights of the 
deceased panda, the uncle of the defendants, 
devolved upon them as panch pandas, On a 
subsequent suit being brought by the entire 
guild of the pandas, including the plaintiffs 

the previous litigation, against the same de- 
fendants for the same reliefs, it was urged that 
the finding in the previous suit must be inter- 
preted as a finding that the plaintiffs in the form- 
er suit. had failed to establish that the pandas, 
as a guild ot corporation, had an exclusive right 
to receive offerings dnd that the matter was 
res judicata: P 

Held, that the question in issue in the subbe- 
quent litigation, namely, the right of the pandas, 
as a guild or Corporation, to receive offerings, 
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and the question, whether or not the defencants 
had been trespassing on that right without 
any justification, had not been decided in the 
former litigation and was not res judicata in 
the subsequent suit. A RaDHA KISHEN y. RAM 
NATH, 18 A. L. J. 150 673 


——— 8. 11, Expl. 1V—Res judicata—Afcrigage 
suii—Defence of paramount litle noi set up, effect 


Of. 

The rule that a question of paramount title 
cannot be investigated in a mortgage suit is sub- 
ject to exceptions. : 

Hare Krishna v. Robert Watson & Co., 8 C. W; 
N. 365, Jaggeswar Duti v. Bhuban Mohan Mitra," 
33C.425 at p.435; 3 C. E. J. 205 and B/aja Chow- 
dhury v. Chuni Lal Marwari, 5C. L. J. 95; 1x C. 
W.N.284,relied on. < 
. A purchaser of the equity of redemption who 
15 made a d«fendant to a mortgage sritisentitledto 
set up a defence that, by virtue of an independent 
title acquired by him, the mortgage cannot be en- 
forced against the property in his bands. 
If he fails to setup such a defence anda decree 
is passed in the mortgage he cannot subsequently 
seek to avoid the decree cn the ground of his in- 
dependent title, as the question must be decmed 
to have been finally deciced against him in the - 
previous siit. C SRIMANTA SEAL v. BINDURASINI 
Das, 38 C. L. J. 183; (1924) A, I. R. (C.) 

517 


138 

s. 11, Expl IV—Res judicata—Omis- 
sion to put forward defence in prior 
suit—Subsequent suit before ^ Court of 


higher grade—Buddhist Law, Burmese—Parti- 

tion—Orasa child—Kanittha chilaren, right of, 

nature, of. . 

If the effect of a decision in a former suit be- 
tween the same parties is necessarily inconsistent 
with a defence that onght to have been raised 
but was not faised, that defence must, under 
Explanation IV to se ction ir of the Civil 
Procedure Code, be deemed to have ‘been finally 
decided against the person who ought to have 
raised it. 

Mohim Chandra Sirhar v. Anil Bandhu Adhi» 
cary, I Ind. Cas. 66; 13 C. W. N. 513 at p. S515 
9 Č. L. J. 362; 5 M. L. T. 297, relied on. 

A party who has lcst a suit in one Court cannot, 
by the simple expedient of adding tothe claim, 
re-agitate the same question in a fresh suit insti- 
tuted in a higher Court. NE. 

Under Burmese Buddhist Law the right of the 

Kamniliha children to claim pattiticn from their 
surviving parent on the latter's re-marriage 
is not a vested one, and if they fail to exercise 
it before the death of that parent, the right 
lapses, andthe same principle applies to the 
right of the eldest son. R Maung NO v. MAUNG 
Po Tae, 2 Bur. L.]..109; I R. 363; (1923) T 


A. R. (R.) 239 61 


s. 20—Cause of action, glace of— 

Principal and ageni—Breach of contract— 
Damages— Sibi dr AE MM 

A Karachi Court has no jurisdiction to try a 

suit for damages alleged to have $gsulted from 

breach of contract committed by the defendant 


. 


Vol. 76] 
Civil Procedure Code~1908—contd. 


agent, residing in Gantur, by his failure to carry 
out instructions, sent by the plaintiff principal 
from Karachi, 

Vishinji v. Jasraj, 50Ind. Cas. 146; 12 Š. 145 
R. 93, tollowed. 

Hemandas v. Devishah, 19 Ind. Cas. 433; 6 
S. L. R. 18r, distinguished. S Frraror CHANDAJI 
KHUBAJI v. FIRM or Devjt LADHA, (1924) A. I. 
R. (S) 22 197 


———— 8, 20 (e)—Cause of action-—Place of 
coutraci-— Agent io buy goods— Price of goods, 

. place of payment of-—Damage for agent's 
negligence, where to be paid. 

The place where an offer made by telegram is 
accepted, is the place where the contract is made, 

Kamisetti Subbiah v. Katha Venkatasawmy, 27 
M. 355 at p. 359, Baroda Parshad Bose v. Peare 
Lal, 1 Ind. Cas. 77; 6 A. L. J. 213 and Firm of 

Vishinji Goverdhandass & Co. v. Firm of Jasraj 
Girdharilal, 50 Ind. Cas. 146; 12 8, L, Ri 93 at 
p. 98, relied upon. 

Quotation cards are mereinvitations for offers. 

Thanawala v. Shazada Basudeo Singh, 1 Ind. 
Cas. 325; 12 O, C. 17, relied upon. 

The case of an agent is different from that of 
& bond-debtor and also from that of a purchaser, 
and by implication, an agentis not bound to find 
out his principal and pay him the amount due as 
damages for negligence on the agent’s part. 

Firm of Vishimji Goverdhandass & Co. v. 
Fivm of Jasraj Girdhavilal, 50 Ind. Cas. 146; 
12 S. L. R. 93 at p. 98, followed. 

Where an ordinary agent is instructed not to 
sell but to buy goods and forward them to his 
principal, the amount which is payable to enable 
him to purchase goods is not, in the absence of 
&n agreement to the contrary, payable at the place 
where the principal resides. Nor is the amount 
claimed by the principal from such agent by way 
of damages for neglect iu purchasing goods payable 
at the plaee where the principal resides. 

Obiter.—1f a contractis to be performed or its 
performance is completed within the jurisdiction 
of the Sind Judicial Commissioner’s Court, or in per- 
formance of the contract any money is payable at 
Karachi, a suit for recovery of damages for 
breach of such contract can be filed in Karachi 
even if the breach takes place outside Karachi, 

Wilson v. Volkart Bros., 
8 S, L. R. 107. Penny wv. Airauss & Co., Ld. 
64 Ind. Cas. 674; 15 S.L. R. 74; (1922) A. I. R, 
(S. 32 and Johnson v. Taylor Brothers & Co., 
(1920) A. C. 144; 89 L.J K. B. 227; 122 L. T. 130; 

25 Com. Cas. 69; 64 S. J. 82 36 T. Ie R 62, 


relied upon. S PRrEMjI Monjr v. TARACHAND 
(THAWHRDAS: — f 853 
ss. 20 (o, 115—Swit ow contract of 





insura we— Place of suing—" Cause of action," 
meaning of-—Interlocutgry order —Revision— In- 
tevferense by Haigh Court. 

The Higo Court has power to interfere in revision 
with an interlocutory orJer whete no appeal lies 
directly from the order impugned, ani where 
gro4ads exi which peremptorily call for its inter- 
ferea-e, but it shoulu not interfere unless irrepar. 
able damage wil be caused by ite refusal, 

. . "e B 


Lo oe- 
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S.R.M.M. Chetty Firm v. P.L. N. N. Nayayanan 
Chetty, 64 Ind. Cas. 821; 11 L. B. R. 65.followed. 

The words “cause of attion " in section 20 (6) 
of the Civil Procedure Code, so far as suits on 
contracts are Concerned, include the making of 
the contract and the performance or completion 
of the contract and the payment of 
money uuder the contract, and, in cases based 
on a contract of insurance, they do not include 
tbe loss or damage of the property insured 
which is merely a cause of the cause and is not 
even a p oximate cause since the real cause of 
action is the fadure to pay the money due under 
the contract and the primary cause of that cause 
is the contract itself, the loss or destruction of 
the pronerty being cnly a secondary cavse which 
is purely accidental being due merely to the 
nature of the particular kind of contract 
under consideration, 

Therefore, the fact that the property was destroy- 
ed or damaged is not a part of the cause of action 
in a suit on a Contract of insurance, and the fact 
that the loss or destruction took place within 
the local limits of the jurisdiction of a particular 
Court does not give that Court jurisdiction to try 
the suit. 

Per Lentaigne, J —A suit based on a Contract 
may beinstituted in à Court having jurisdiction 
cither over the place where the contract was made 
or over the place where the contract was to be 
performed, including in the latter any place where 
any money was to be paid under the Contract. 
ER Jorrer GENERAL Insurance Co, Ep. v. 
ABDUL Aziz, 1 R. 231; (1924) A. I. R., (R.) 2 482 


— B. 22 (1), 0. XXI, r. 4, _ See CIVIL 
ProcEDURE CoDz, 1852, 55. 365, 365 314 


——— B. l Execution of  decrec—Decree 
transferred—Cerlificate of execution, Jorm of— 
Small Cause decree oxeculed on the regulary side 
— Procedure. . . u 
No particular method is prescribed by the Civil 

Procedure Code ior certifying the fact of excceu- 

tion of a decree under section 41 of that Cude. 

All that that section means is, that a Court to 

which a decree is sent forexccution should intorm 

the Court which passed the decree what has hap- 
pened in execution. | uu 

The provisions of section 41 of the Civil Pro- 
cedure Code cannot be applied where a Suburdi- 
nate Judge is invested with Small Cause Court 
powers, and in the exercise of the latter Turisdiction 
makes a decree and that decree comes beiore 
him for execution iu the excrcise of his ordinary 
jurisdiction. ln such a case ill that is necessary 
is, that tunere Should be suiticieut compliance with 
what tne section really requires, and Luat one sisie 
of the Court should be made aware of tgat which 
has been done upon the other, tor instanct, by 





‘entry of the result in the register of tue side 


which passed the decree. B MANIRAM Peercuanp 
MARWADI UV. Virtuo Ranjl PATRI, PANDE, (1923) 
A. LR. (B.) 37! 549 


See PRE-EMPTION 198 


LIENS 8. 4j. 


— — 5, d7-— Execulion proceedings struck c jf 


as fully sarts eden 4 pblicallon by jusgmentdebis: 
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against unlawful dispossession filed subsequently, 

whether maintainable. 

An application by’ the judgment-debtor under 
section 47 of the Civil Procedure Code against 
unlawful dispossession is maintainable even 
though if is filed after the execution application 
is struck off as fully satisfied. 
| Pakarudain Mahomed Ahsan v. Official 
Trustee of Bengal, 10 C. 538; 5 Ind. Dec. (N. 8.) 
360 and Skanhar Rao Govind v. Gonesha Teli, 
13.C. P.L. R. 177, distinguished. N KRISHNAJI 
KUMBI v. VINAYAK KuMBI 224 
8. 47— Objection to attachment— Objector 
lg claiming under jvaudulent dcoument—E xecutton 

Court, whelher bound to set aside attachment, 

Proceedings between a judgment.creditor and 
the opposite party as to whether an attachment 
is valid are proceedings under section 47 of the 
Civil Procedure Code. 

An objection to attachment by a person claim- 
ing the property under a purely colourable and 
fraudulent document can beignoredin proceedings 
under section 47 of the Civil Procedure Code. Q 
KARALI ProsaD MUKERJER y. JAMINIBALA Devt, 
(1923) A. 1. R. (C) 344 910 


ss. 47, 151, O. XLI, r. b— Execution. of 
decree— Orders staying execution, whether appeal- 
able— Appeal pending— Trial Court, whether 
can stay execution— Inherent power. 

An order staying. execution of a decree falls 
within the purview of section 47 of the Civil 
Procedure Code and is, therefore, appealable. 

Once an appeal has been preferred against a 
decree itis the Appellate Court alone that has 
jurisdiction under O. XLI, r. 5 (1) of the Civil 
Procedure Code to order a stay of execution of 
the decree, and the Trial Court cannot h ve 
recourse to the provisions of section 151 of the 
Code in order to override the provisions of O, XLI, 
f. 5 of the Code. L FIRM Goprnp RaM-RAM 
CHANDER 7. FIRM RULIA RAM Nagrta Ram 174 


§& 47, O. XXI, r. 2 (3, scope of— 

Failure to record satisfaction hs us within 

tine——Fraud: of -decree-holder—Execution Court, 
whether can investigate fraud. 

Where the time for making an application under 
O. XXI, r. 2 of the Civil Procedure Code, to 
record an adjustment of a decree out of Court, has 
expired, it is not open to the judgment-debtor to" 
secure. an investigation of the very same matter, 
and to secure an extension of time by invoking 
the terms of section 47 of the Code, Ų 
MuKeuNp Lat Dg v. BANSIDHAR MARWARI, (1923) 
A. I.R. C) 342; 50 C. 468 e ail 
3. 60 (0). See PRESIDENCY Towns 
e INSOLVENCY Act, 1909, 55. 2 (c), 17, 38 (4) 657 
—— —v85, 04, 115, 0. XXI, r. 89—Ex cut on 

of decree—Sals upplication to set side— Person 

entitled. under ‘agreement to purchase, whether 
san ' p, iy—Transferee, ponding attachment 

- Whether canapply—— Revision. 

. & perso.. who nas merely co tracted to purchase 
immoveable propert, which is s bsequently .sold 
dn Court auction is not entitled to .p,ly undes 
O. XXI, rz. 890f the Civil Procedure “Code to 
set-aside the sale, © i to : 
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Mahadso Chintaman Wadskar w. Vasuteo Jå 
Kirtikar, 23 B. 181; 12 Ind. Dec, (N. S.) IIr9,fol- 
lowed. 

Noris a person who has obtained a conveyance 
of the property subsequent to the attachment 
which ends iu the Court sale, entitled to 
apply to set aside the sale since the transfer 
is void against all clatms enforceable under the 
attachment, by virtue of the provision contained 
in sectio ı 64 of the Civil Procedure Code, 

Girija Nath Roy Chowdhury v. Upendra Nath 
Pai,20 Ind. Cas. 241, followed. : . 

Even a person who has obtained a conveyance 
prior to the attachment has no Focus 
standi to apply to set aside the sale if his interests 
are notaffected by the sale. 

Subbarayadu v. Pedda Subbavaza, x6 M. 4764 
5 Ind. Dec. (N.8.) 1038 and Fotick Chunder Dey 
Sivcar v, Foley, 15 C. 492; 7 Ind. Dec. (N. S.) 912, 
followed. 

Where a Coutt erroneously entertains an ap- 


plication under O, XXI, r. 89 of the Civil Pro- ` 


Cedure Code, made by a person who is not entitled 
to apply under the rule the High Court can 
interlere in revision under section 115 of the 
Civil Procedure Code. 

Sundaram v. Mamsa Mavulhar, 63 Ind. Cos, 
37: 44 M. 554; 40 M. L. J. 497; 13 I. W. 498; a9 
M, L. T. 269; (1921) M. W. N. 272 (F. B), followed 
M ARuMULLA CHINA SgBBA REppr v. VASIRHDDI 
JAYARAMAYVYA, 17 Ll. W. 680; (1923) AL R pt 
659 
— B. 78, 0 “ Ral, r. 83— Execution of 

decree—Property subject to morigage— Private 

alienation— Consent of morigagee— Morigage, 
whether extinguished. 

Under section 73 of the Civil Procedure Code 
where any property liable to be sold in execu- 
tion of a decree issubject to a mortgage or charge, 
the Court may, with the consent of the mortgagee 
or incumbrancer, order that the property be sold 
free from the mortgage or charge, giving to the 
mortgagee orincumbrancer, the same interest in 
the proceeds of the sale as he had in the property 
sold. But notso inthe case of a private alien- 
ation effected by the judgment-debtor with the 
permission of the Executing Court, where there 
isno necessity torefertothe prior inc.mbrancer, 
For a private 
under O. XXI,r. 83 of the Civil Proce ture Code, 
is that the Court should be satisfied that the appli-~ 
cation is made in good faith and that the decre- 
tal amount may be raised by the mortgage or 
sale of a part or whole of the attached property; 
In such a case the lien of a prior incumbrancer 
over the property remains wholly unaífected 
by the private alienation. L BENARSI Das y. 
Gorr CHAND, 5 Y. L. J.279; (1924) A. I.R. (L) 
X32 : 528 


senate aonana - E" 89, 0. AX1H, T. 9, Sch. IT» - cl. 20— 
Power to seitle lawful compromise, $f affected 
by the existence of aveference to arbitration, 
Section 89, Civil*Procedure Code, does not pre. 

clude the appl.cation of O. XXII, r. 3 to cases in 

which there has been a reference to arbitration, 

and the. power given by section 20, Schedule II, 

Civil Procedure Code, to any person to apply to a 

e a 


alienation all that is necessary . 
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Vol; 76) toys 
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Court to have an award filed in. Court does-not 
override the general powers given to parties under 
O. XXIII, 1. 3 to adjust their disput s by a 
lawfül comprdmise at any time after the insti- 
tution of a suit. 

Shavahsha Diusha Dayar v. Tyab Haji Ayub, 
37 Ind Cas. 140; 40 B. 386; 18 Bom. L. R. 559, 
not followe d. 

Manilal-Motilal | v. Gokaldas Rowji, 59 
Ind. Cas. «3:45B. 245; 22 Bom. L.R. 1048, fol- 

5 

lowed, M CHINTALAPALLI CHINNA. - DORAYYA Uv. 
CHINTALAPALLI VENEANA 502 

omen S 92. See MOHAMMADAN LAW. 
— 8, 92—Scheme for charitable tyvust—Power 
.of Court io modify scheme—Rule of succession 
' to office of High Priest, whe her can be modi- 

à 





fied. 

A Court which has sanctioned a scheme for the 
administration of a chatitable trust is competent 
from time to time to vary the scheme as the exi- 
gencies of the case may require. 

A scheme settled by, the Court for the administra- 
tion of a charitable trust set out inier alia the rules 
relating to the succession to the office of the High 
Priest, according to ancient usage, and contained 
a clause giving “liberty to any person interested 
from time to time to apply to the Court for any 
modification of the scheme that may appear neces- 
gary or convenient '' 

Hela, that it was not competent to the Court 
to vary the rules for succession to the office of 
High, Priest which were determined in the 
original suit according to ancient usage inasmuch 
as such a variation could not be described as a 
modification of the scheme, which was necessary 
or convenient. Ü MANADANANDA JHA V. TARAKA- 
NANDA Jaa, 37 C. L. J. 281 290 
92, scope of— Claim to managership 

of temple —S uit between rival claimanis— Founder 

of temple — Right to shebaitship-— Presumption, 

Where a suit raises a question between two 
fival claimants as to who is the Manager of a 
temple the suit is not a suit under section 92, 
of the Civil Procedure Code. 

When worship of an idol has been founded 
the shebaiiship is vestedin the founder and his 
hers unless he has disposed of it otherwise or 
there has been some usage or course of dealing 
which points to a different conclusion. Pat Dzoxr- 
NANDAN V. BRIJ NANDAN Jna, 5 P. L. T 231 89 
s. 92, O. I, r. 10-—Sanction of Advocate- 

General. —Suii or appeal by lesser number than 

authorized —Procedure. 

Authority to sue given under section 92, Civil 
Procedure Code, to more than two persons is given 
to all of them and not to any two of them. 
Therefore, where more than two persons obtain 
the Advocate-General's sanction under the section, 
any two of them cannot sue without the others. 

Maddala Bagavannarayana v. Vadapalli Peru- 
mallacharyulu, 31 Ind. Cas. 236; 29 M. L. J. 231, 
telied upon. 

Consequently, if the *number of persons to 
whom sanction was originally given, becomes 
reduced at any stage after the spit is instituted, 
the preper course for the remaining persons is to 
obtain the Advocats-Gcucral’s szzetlon for pro 








secuting the suit or appeal orfor making up the 
number by joining additional person or persons. 

Chhabila Ram v. Durga Prasat, 28 IndeCas. 687; 
37 å. 296; 13 A. L. J. 379 and  Veeatanarayana 
Pillay v. Subbammal, 29 Ind. Cas. 298; 38 M. 406; 
17 M.L.T. 435; 28 M. L. J. 53% 17 Bom. L R. 468; 
I9C. W.N.641?2 L.W. 596 (1915) M, W.N. 555: 
21 C. L. J. 515; 42 I. A. 125 (P. CJ, relied upon. 
S VISHOKDAS v. DAMOMAL 345 
8. 99— Defective power-of-atlorusy——Defect 

not affecting merits. 

An objection that the words of a power-of-attor- 
ney are not sufficient to constitute it a valid power- 
of-attorney within the meaning of the rules of the 
Bombay High Court, is covered by section 99 of 
the Civil Procedure Code, and the defect would not 
justify the High Court in disturbing the decree 
passed in a suit brought on the strength of the 
power-of-attorney. B GANPATI Nana Powar v. 
JivaNapar 47 B. 227324 Bom. L. R. 1302; (1923) 
A. I. R. (BJ) 44 
s 100, O. XXI, rr. 19, 17—Smail cause 

sudi— Execution proceedings—Second appeal— 

` Defective execution — application—Defeci not 

, noticed by Court —E xtension of time. 

In a sult of a small cause nature where the 
claim is for less value than Rs. $500, no appeal 
les even in the matter of execution of decree, 

Mavula Ammal v. Mavula Maracoir, 30 M. 
212; 17 M. L. J. 376, followed, 

In the case of an application for execution 
where no schedule of immoveable property is 
attached in accordance with O. XXI, r. 13, of 
the Civil Procedure Code and the d«fect is not 
noticed then and there, r. 17 of the Order 
does not preclude the Court from making an order 
allowing the defect to be remedied at a later stage 
although on the date of such order more t an 
I2 years have elapsed from the date of decree. 
Under section 148, Civil Procedure Code, also, the 
Court has power to extend time allowed for 
remedyingsuch defects. 

Asgar Ali v. Troilokya Nath Ghose x7 C, 
631; 8 Ind. Dec, (N. S$.) 960 (F. B.) and Salimulla 
Bahadur v. Sainaddi Sarhar 22 Ind; Cas. 337; 
I8 C. L. J. 538, not followed. 

Varadiah v. Rajahwmara Venkata Perumal, 
21 Ind. Cas. 782; (1914) M. W. N. 157; 14 M. L. 
T. 530; 26 M. L. J. 83, and Sattappa Cheiti v. 
Jogi Soorappa x7 M. 67; 6 Ind. Dec, (N. 8.) 46, 
relied on. M Vemuri PrrcHAYYA U. ANEINEEDU 

„BAHADUR ZEMINDAR GARU, 18 L. W. 739; 45 M. 
L. J. 651; 33 M. L. T. 125 7 
s. 104 (1) (D, Seh. H, paras. £0, 21 (2) 

— Arbitration— Order filing | award — Appeal, 

whether lies—Court, wheiher can enquire into 

merits of .award— Revision. 

The ff ct of section 104 (1) (f) of the Civil 
Procedure Code is to give a right of appeal against 
the decision of the Court whether the Swa 
should be fled or not. : 

Paragraph 21 (2) of the Second Schedule to the 
Civil Procedure Code allows an appeal also if ihe 
decree passed by the Court on the award does not 
correctly interpret the award, and on an appeal 
under this provision, the decree can be. corrected 
so as to bring it in accordance with the award, 
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But when the decree does correctly interpret the 
award then th re is no appeal against the decree— 
in other words, when au award has lawfully been 
made, th-Pe is no appeal agatnst the decision of the 
arbitrators. * 

A Court dealing witt an application to file 
an award has no power to go inte the merits of 
the decision contained in the award. It is clearly 
limited to the three questions—whether there 
has been a reference, whether there has been an 
award and whether any ground suchasis mentioned 
in paragraphs 14 and 150f the Second Schedule 
to the Civil Procedure Code, has been proved. 

The High Court will not interfere in x vision 
on the mere ground that the decision of the lower 
Ceutt is wrong. Where, however, 8 Conrt decides 
a question which it has no jurisdiction to go into, 
its decision is open to revision; for instance, 
where a Court, dealing with an application to file 
an award, decides a question relaiing tothe meris 
of the award. E MAUNG Tun U v, MavsG Po 
SgoE, I R. 265; (1923) A. I. R (R.) 199 504 


—— $, 104 (0,0. XEXIV, r. 8, O. XLI, r. 11, 
.Q. XLIH, r. 1 (0)—M ortgage decree— Time for 
payment of decretal amount, extension of, appli- 
cation for—Dismissai of application— Appeal, 
second— Appeal, summary dismissal of, effect of. 

An order.refusing to extend time for payment 
of the decretal amount under O. XXXIV, r. 8 
of the Civil Procedure Codeis appealable as an order 
under O. XLIII, r. 1 (0) of the Code, and a second 
appeal is not, therefore, competent against such 
an -order under section toq4 (c) of the Code. 

Where an appeal against a mortgage decree is 
admitted and heard on the merits and ultimately 
the decree appealed from is confirmed, it has the 
effect of extending the time fixed for payment of 
the decretal amount under the decree thus confirm- 
ed in appeal, and in such a case time would run 
from the date of the decree confirming it. 

Satvaji v. Sakharlal, 26 Ind. Cas. 754; 39 B. 
175; 16 Bom. L. R. 778, followed. 

But the summary dismissal of an appeal under 
Q. XLI, r. 11 of the Civil Procedure Code leaves 
the decree appealed against untouched and has not 
the effect of extendingthe time fixed in that decree 
for payment of the decretal amount. 

Bhola Nath Bhuitacharjee v. Kanti Chundya 
Bhuttacharjec, 25 C. 311; 1 C. W. N. 671; 13 Ind. 
Dec. (N. S.) 208 and Bapu v. Vajir, 21 B. 548; 
rı Ind. Dec. (N. s.) 368, relied on. B DATTATRAYA 
VITHAL U. WASUDEV ANANT, 25 Bom. L. R. 990 47 
B. 956; (1924) A. I. R. (B) 98 1023 


s. 109— Income Tax Aci (VII of 1918), 
s. 51—Decision of High Court on reference by 

Board of Revenue— Appeal to Privy Council. 

The decision of the High Court on a reference 
by the Boardof Revenue under se:tion 51 of the 
Inceme Tax Act isa ‘‘finaljudgment’”’ within the 
meaning of section 109 of the Code of Civil Pro- 
cedure, and the Court has power to grant leave 
to appeal to His Majesty in Council from such 
decision. : 

An appeal does not exist in the nature of things, 
A right 10 appeal from any decision of any tribuna] 
must be given by àn express enactment, 
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When once the High Court has its jurisdiction 
extended by a special Act, the case which is thus 
put under its jurisdiction becomes subject to. the 
provisions of the Code of Civil Procedure with 
all its incidents, including the duty to grant leave 
to appeal to the Privy Council in cases which 
satisfy the conditions of the Code. 

National Telephone Co. v. Postmaster- General, 
(1913) A. C. 546; 82 L. J `K. B. 1197; 109 L. T; 
562; 57 S. J. 661; 29 T. L. R. 637, relied upon. 

Per Schwabe, C. J.—The High Court does not 
sit in any other capacity than in the exercise of 
its ordinary and extraordinary, original, civil 
aud appellate jurisdiction. There is no separate 
statutory jurisdiction when it tries matters refer: . 
red to it by Statute. 

Ramachandra Rao vw, Ramachandra Rao. 65 
Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 26 Ci 
W. N. 713; 35 C. L. J. 545; 16 L. W. 1; (1922) 
M. W. N. 359; (1922) A. I. R. (P. C.) 80; 20 A. L, 
J. 684; 43 M. L. J. 78; 24 Bom. L. R. 963 (P. C), 
and Navivahu v. Turner, 16 I. A. 156; 13 B. 520; 
5 Sar. P. C. J. 400; 13 Ind. fur. 251; 7 Ind. Dec. 
(N. 8$.) 345 (P. C), followed. M SECRETARY, 
BoarD OF REVENUE (INCOME-TAH) v. MADRAS 
ExroRT Co, 18 L. W. 392; (1924) A.I. R. (M.) 63 


875 


-s. 169 (c)— Leave to appeal to Privy 
Council— Question of public and private impori- 
ance—Dispute between rival temples. 

Section 109 (c) of the Civil Procedure Code 
contemplates a cl:ss of cases in which there may 
be involved questions of public importance, 
or which may be important precedents governing 
numerous other cases, of in which, while the right 
in dispute is not expressly measureable in money, 
it is of great public or private importance. 

Raja Rajeswara Sethupathi v. Tiruneelakantam: 
;2 Ind. Cas. 250; 44 M. L. J. 217; 32 M, L. J: 
126; (1923) A. I. R. (M.) 232; (1923) M. W., Ni 
415; 17 L. W. 775, followed. 

À case may be certifies as a fit one for appeal 
to His Majestyin Cou cil where the mrih question 
turus ou the properiu «zpre* tion orco stryction 
of a written con.ract, provided the d: tcrmiration 
of the qucsticn w uld affect tights of ;reat 
public or private importance. 

The ‘question inv lved in a cese was 
the interpretati n of a writt ; agreement between 
two tempk s of considerable antiquity and impc ste 
ance relating to their r spective tights to hold 
“processions iu the streets cf Madras: 

Held, that the amount involved in the srit 
being incapable of valuation end the matt r in 
dispute b.ing of reat private importance to both 
parties and almost of publi imp rtance, the r: se 
was a fit one for appeal to His M jestyii Council 
under s. 109 (c) oft e Civil Proc dure Code, 
M Narru KEsAVA MUDALIAR v. GOVINDA CHARIAR, 
13 L. W. 348; 45 M. L J. 514; (1624) A. 1. R, 


[z923 
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Bil 
"8. llü— Appeal to His Majesty in 
Council— Refusal to allow plea to be taken in 
A cppeal, wacther substantial question of 
aw, 


The refusal of the High Court, as a®matter of 


231 
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procedure, to allow a plea to be taken for the 
first time in second appeal, is not such a substan- 
ti 1 question of law as to justify a certificate th t 
the case is a fit one for ap eal to His Majesty in 
Council. A OJDH NARAYAN SINGH v. EAULESHWAR 
Styoa, (19:3) A I.R. (A) 463 516 


s, 119, O. XLV, r. 7—-Special leave to 
appeal to His Majesty in Counctl—Security 
for costs, whether can be demanded by High 
Court. 

The saving provisions of section 112 of the 
Civil Procedure Code authorise the Privy Council 
to exercise full powers independent of the Code 
in recelviug or rejecting appeals to His Majesty 
id Council. When that power is exercised by 
the Privy Council in admitting an appeal the 
applicant is, as a general rule, put upon terms. 
But apart from any directions given by 
the Privy Council, the High Court has no juris- 
diction, where special leave to appeal is granted 
by the Privy Council to demand security for costs 
from the appellant. - 

Order XLV, r. 7 of the Civil Procedure 
Code relating to deposit of security for costs 
applies to cases where a certificate to appeal to the 
Privy Councilis granted by the High Court. OQ 
Kuar Mara PRASADU. KUAR NaGEsHaR Samal, 10 
O, & A I. R. 303 335 


s 118, 0. XLVI, r. 1— Reference to High 
Court, when tobe made—Ctiy of Rangoon M uni- 
cipal Act (V Iof 1922), s.91 (2, Sch. III, 
Ch. L I, s. 5— Assessment—Complaint, orders on 
— Notice— Appeal, notice of— Limitation, 
Section 113 of the Civil Procedure Code which 

permits a Court to state a case and refer itto the 

High Court, lays down that any such reference 

is subject to such conditions and limitations as 

may be prescribed. One such condition orlimit- 
ation is prescribed in O. XLVI,r.r of the Code, 
and that is that the Court trying the appeal 
enterteins a "reasonable doubt" on the matter. 

Before advantage can be taken of therequirement 
of notice of appeal within fourteen days of any 
particular date under section 91 (2) of the Rangoon 
Municipal Act, the requirements of the Act with 
reference to that date must be fully aud properly 
complied with. 

The provisions of section 5 0f Chap. II, Sch. III, 
to the City of Rangoon Municipal Act are provisions 
as to procedure, and shoul! not be construed in a 
highly technical manner, but so as tocarryout 
the intention of the Legislature and accomplish 
the ends that it had in view. 

When under section 5 of Chap. II, Sch. III of the 
City of Rangoon Municipal Act, orders on a com- 
plaint ate reserved by the Commissioner, the com- 
plaintis not disposed of, and will not be disposed 
of, within the meaning of the Act until the order 
is delivered. Where nothing remains but for the 
order to be written aud delivered, the date on 
* whichit isdisposed of will be the date of the delivery 
of the omler, and the Cómmissioner is bound to 
give notice of thet date to the complainant. In 
such a Case the period of fourteen days laid 
downin section or (a) of the Aet cannot be held to 
have starteg totunfrom the date which the Com- 
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missioner's order bears. The period begins to fun 
from tae date on waleh the order is actually 
delivered after notice tothe complainant, 
Where, however, notice of the orler& with a 
copy of the order, is served on a *complainant 
it is sufficient compliance with the requirements 
of the City of Rapgoon Municipal Act as to notice 
of the date for final disposal, and the period of 
fourteen days begins to run from the date of the 
receipt of the notice with the copy of the Com» 
missioner’s order. R DAwooDJgkg & Sons p. Tug 
MUNICIPAL CORPORATION oF Tug Cir¥ oF RANGOON, 
IR, 220; (1923) A. I. R. (R) 193 610 


s. 115. See BENAMIDAR 195 
8$. 115. See CONTRACT Acrt, 1872, s. od 
30 


p s. 115. See 
Scu. I, ART. 164 i 
8, 115— Conflicting evidence-—— Finding of 
fact — Revision. 

Evidence may be looked into in revision to 
see whether the jurisdiction of the Court be. 
low has been properly exercised, but if there ig 
a conflict of evidence and an issue of fact has 
been found in one way, the Revisional Court 
do.s not Tevise the finding of fact. A MUNNA 
Lar v. SADANUN Lar, 18 À. L.J. 1104; a U. P. L. 
R. (A.) 408 . 624 
— —— — 5. 115 -— Order fixing fee of Commissioner 
— Jurisdiction— Revision. 

A10rder fixing the remuneration of a Commis- 











LIMITATION Act, 1908 





stoner appointed to examine accounts does 
not amount to the  declsin of a case 
within the meaning of section i15 of the 
Civil Procedure Code and is, therefore, not 


open to revision. 

A Court has jurisdiction to fix the fee of a 
Commissioner and even if it fixes it too high, 
it cannot besaid to act illegally or with mate. 
tial irregularity within the meaning of  sec- 
tion 115 ofthe Civil Procedure Code. O GIRDHARI 
GOPAL v. LACHMI NARAYAN 508 


s. 116 (b) (d) — Trial Court deciding it 
hes no jurisdiction — Order. upheld by first 
Appellata Court— Pailure to eaercise jurisdiction 
— Revision. 

Where a Tiial Court decides that it has no 
jurisdiction to entertain the suit, and the order 
is upheld by the first Appellate Court, the High 
Court can under section 115 (b) of the Civil Pro- 
cedure Code take up both orders of the Courts 





* below Tead together, on the question whether the 


Trial Court has faded to exercise a 
vcsted in it. 

Obiter:—~ Wherealower Appellate Court, inthe 
exercise ofits jurisdiction as such Court, erroneous. 
ly deddes that a Trial Court has or has not 
jurisdiction to entertain a suit, the High Court 
has jurisdiction under section 115 (c) of the Civil 
Procedure Code to interfere. J. AZIPA p 
BARKAT Arr, (1923) A. Y. R. (L.) 412 1019 
— $8. 115, 152—Ssit against defendants in 

vepresentative capacity—Decree in personal 
form— Amendment of decree—Power of Court 
—~Reviston, 
* Defendants were sued for the recovery of a ceg- 


juris diction 
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tain sum as the legal representatives of a deveased 
obligor of a bond. The judgment recognised the 
fact that the defendants were sued in a representa- 
tive capaaity and a decree for a certain sum 
was passed against them. The decree, however, 
was drawn up in the form of a purely personal 
decree against the defendants, The latter applied 
for amendment of the decree, which was refused, 
On revision ; 

Held, (1) that the Tria] Court could and should 
have amended the decree under section 152 of the 
Civil Procedure Code, so as to bring it in accord 
with the judgment and make the decretal amount 

ayable out ofsuch property of the deceasedobligor 
D the hands of the defendants as was liable to 
attachment in satisfaction of the decree; 

f2) that the High Court had jurisdiction to inter- 
fere in revision with the order of the lower Court 
refusing to amend the decree, as the order 
amounted to a gross miscarriage of justice. 

Kristamma Naidu v. Chapa Naidu, 17 M. 
410; 6 Ind. Dec. (N. S.) 284 (F. B.), and ZIsmalji 

Ibrahimi Nagree v. Macleod, 31 B. 138; 8 Bom. 
L. R. 969, relied on. LCaanna Sincn v. FATEH 
CHAND 108 


s, 115, O. IX, r. 8— Revision where 
other remedy opex—Discretion—Suit dismissed 
under O. IX, r 3— Revision, whether lies. 
As a general rule the High Court does not inter- 

dere in revision when the applicant has another 
remedy open to him. 

Pranjivandas v. Bhavanishankar, 3 Ind. Cas. 
780; rx Bom. L. R. 754, relied upon. 

Where a suit has been dismissed in the absence 
of both the parties under O. IX, r. 3, 
of the Civil Procedure Code the plaintiff 
can institute a fresh suit under r. 4 of the Order. 

Quare.— Whether revision lies against an order 
dismissing an application for restoration of a suit 
dismissed in default of both the parties. 

Otitey.—Where a case is remanded for re- 
trial by the First Court no notice is given to the 
parties of the date fixed for the re-hearing accord- 
ing to the practice of the Coutts in the Central 
Provinces. 


Atmaram v. Krishna, 4 N. L. R, 166, fol. 
towed. N SsxriH BADAR v. SHEIKH Dy 


s. 115, O. XXI, rr. 59 to 68—Order 
afier proper investigatson— Revision, — when 
justified. . 

Where an order has, after proper investigation, 
been properly passed under O. XXI, rr. 59 to 
63 of the Ciyil Procedure Code, the High Court 
should not, even though the order is erroneous, 
interfere in revision, since there is a remedy by 
suit. 

Where, however, investigation has been refused, 

or an order passed without investigation, or the 

ordlef passed after a proper investigation is not 

a proper order in accordance with O. XXI, rr. 59 

to 63 of the Civil Procedure Code, a High Court 

should and can interfere, if it is in the interests. 
of justice to do so. 

San Tu» Pre v. Mi ÁAni*Me, 1. L. B. R. x80, 
relied on, 
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Where a Court neglects clear provisions 
of law as to the points upon whichit should decide 
a case, it acts with material irregularity in the 
exercise of its jurisdiction. R p&oOyon SINGH 
v. A.J. WELLS, 2 But. Le J. 134; X R. 276; (1923) 
A. I, R. (R.) 195 677 


———— $8. 115, D. XLI, r. 28— Remand, order 

of— Revision, whether lies. 
No revision lies against an order of remand. A; 
BISHNATH SINGH v- RAM SRI, (1925) A. I. R. End 
5 


464 
——— 8. 115, Sch. II, para. 16— Limitation Act 

(IX of 1908), Sch. I, Art. 158— Arbitvation— 

Award—FPeriod for filing  objections—Decree 

passed before expiry of period, legality of— . 

Procedure— Revision. 

Paragraph 16 of Sch. II to the Civil Procedure 
Code, read with Art. 158 of Sch. I to the Limitation 
Act, gives a party who is dissatisfied with an award 
ten days’ time, from the date of the filing of the 
award, wittin which to file his objections to the 
award, and the Court has no jurisdiction to pass 
a decree in accordance with the award before 
the expiry of that period. 

Where a decree is passed on an award before 
the expiry of the period allowed for objections, 
the remedy of the aggrieved party is to move the 
High Court in revision under section 115: of the 
Civil Procedure Code. R ACHABER PANDE v. 
KULDIP SINGH $07 
Ss. 144. See TLIMPATION ACT, 1908, Scu. 





—A, 





I, ART 181 £01 
— s. 144. See LIMITATION ACY, 1608, SCH. 
I, Art. 183 255 


s. 144 — Restitution—Reversal of decree. 

Money recovered under a decree of judgment 
cannot be recovered back in a fresh suit or action 
whilst the decree or judgment under which it was 
recovered remains in force; but this rule of law 
rests upon this ground, that the original decree 
or judgment must be taken to be subsisting and 
valid until it has been reversed or superseded by 
some ulterior proceeding. If it has been.revetsed 
ot superseded, the money recovered underit ought 
to be refunded and is recoverable either 
by summary process or by a new suit or action, 
Certain suits brought by a landlord to enforce 
acceptance of leases against tenants at certain 
rates were dismissed by the Court of the, Collector 
as wellas the Court of first appeal, but were decreed 
by the High Court against the concurrent findings 
of fact of the lower Courts. On appeal to the 
Privy Council, their Lordships set aside the judg- 
ments and decrees of the High Court on the ground 
that the findings of fact of the lower Courts were 
binding on the High Court. Their Lordships, 
howe ver, ordered that the cases should be remitted 
to the Court of the Collector for drawing up of 
proper decrees and dealing with any other questions 
that might be ontstandingin those actions between 
the parties, Meanwhile, during the pendency 
of the appeal to the Privy, Council, the landlord 
instituted suits for arrears of rent and decreés were 
made against the tenants which were realisedin 
execution. Aftertbe decision of the Privy Council 
othe tenants instituted suits for refund of-emounta 
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levied from them in excess under decrees in those 
‘suits. This question was also taken in appeal 
tothe Privy Council: 
Held, that the suits of the tenants must fail 
as there was no reason for holding that the decrees 
executed against them were either reversed of 
superseded by the judgment of the Privy Council, 
which did not propose to deal with anything 
but the actual subject-matter of the cases before 
it, and. wherein the only point decided in fact was 
that the High Court had no power to reverse the 
decisions on facts of the Subordinate Courts. 
' Rayi Veeravaghavulu v. Bomma Devara Ven- 
kala, 25 Ind. Cas. 305; 41 I. A. 258; 16 M. L. TT. 
262; (1914) M. W. N. 695; x L. W. 779; 27 M. L. 
J. 451; 20 C. L. J. 375; 37 M. 443; 19 C. W. N. 97; 
r6 Bom, L. R. 853 (P. C.), distinguished. P C. 
BOMMADEVARA NAGANNA NAIDU BAHADUR ZEMIN- 
DAR GRRU v. RAVI VENKATAPPAYVA, (1923) M. W. 
N. 554; a1 A. L. J. 726; (1923) A. I R. (P. C.) 167; 
33 M. L. T. 262; 45 M. L. J. 657; 25 Bom. L R. 
1290; 18 1.. W. 913; 46 M, 8951 25 C. W, N. 568; 39 
C. L. J. 31a (P. 0). 594 
————- 8, 146, O. XXII, r. LO—"' Claiming under,” 
meaning of— Transjeree. of property concerned 
in decree, whether can execute decree. 

The expression “ claiming under” in section 
146 of the Civil Proceduce Code is wide enough 
to cover cases of devolution under O. XXII, 
f. Io of the Code. 

Sitaramaswamy v. Dula Lakshmi Narasamma, 
48 Ind, Cas.840; 41 M. sro, 8 L. W. 21, followed. 

A transferee of property concerned in a decree 
is entitled to execute the decree, so far as 
that property is concerned, although there has 
been no transfer of the decree itself. M 
MANNEM SHSHADRr REppI v. Purra VENKATA 
, REDDY 809 


— 8, 140, O. XXXIII, r. 7— Application to 
& sue as pauper, dismissal of, effect oj — Extension 
ty, of time “for payment of Court-fees—Discretion 
i of GCourt—Procedure, 

A pauper application is really a combination 
of a plaint and an application to excuse the pay- 
ment of Court-fees on it.- When the petition 
is dismissed on the ground that the petitioner 
is not a pauper or on the ground that a dismissal 
of asimilar previous petition operates as a bar, 





itis the application which fails, but the plaint e 


remains and may be validated by payment of 
Court-fees. within atime to be fixed by the Court 
if the Court in the exercise of its discretion is 
prepared to grant time. Itis not necessary that 
a competent application to sue in forma pauperis 
should. be on the -record before time can be given 
for-payment of Court-fees on the plaint filed at 
the same time. M BarnaícuRu NAIDU v. MurEv- 
RATHNAM IVER, 18 L. W. 451; 33 M. L, T. 153 46 
M. Le J. 2543 (1924) A. I. R. (M.) 118 7267 


"s. 151, O: XLI, vr. 17, 19— Limitation Ac 
ka (I X of 1905), 5. 5, Sch. I, Art, 168— Appeal dis- 
3 he n$iesed in defauli— Applscasion for re-admission 
_ sa Lémilation-—Estension of lime-— I nierpretation 

f of Staiwi®&—Codes, whether exhaustive. 
. Where an appeal is dismissed for default of 





&ppeerancé of the Vakil and-the party, the only ` 
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v. 

temedy of the partyis to apply under O. XL, 
r. I9 of the Civil Proceduge Code for re-admission 
of the appeal withinthe perigd of 30 days provided 
by Art. 168 of*the Limitation Act and a Court 
cannot set aside the order of dismissal under 
section 151, Civil Procedure Code, even. if the 
appellant did not become aware of the order 
of dismissal till after the expiry of 
30 daya. 

Section 5 of the Limitation Act does not apply 
to applications under rules 17 and 1x9 of O, XLI 
of the Civil Procedure Code, 

Where a Code declares the law on any maftes 
specifically dealt with by it, the law must be ase 
cextained by an interpretation of the language 
used by the Legislature, for the essence of a 
Code is to be exhaustive on such matters. 

Gadi Naeslavens v. Mavappareddi Gari Narayana 
Reddi, 53 Ind. Cas. 847; 43 M. 94;37 M. L.J. 
399; 26 M. L. T. 377; 10 L. W. 606; (1920) M. W, 
N. 19 (F. B.), followed. 

Debt Bakhsh Singh v. Habib Shah, 19 Ind, Cas, 
526; 35 A. 331; 17 C. W. N. 839; IY A. L. T. 625; 
18 C. L. f. 9; 15 Bom. L. R. 640; 14 M. L. T. 33; 
(1913) M. W. N. 56625 M. L. J. 148; 160. C. 1941 
40 1. A. 151 (P. C.), distinguished. 

Somubai Baburao v. Shivajirao Krishnarao, 
60 Ind. Cas.or9; 45 B. 648; 23 Bom. L.R. 110,no0t 
followed. M KRISHNASWAMY NAIDU y. CHENGA- 
LROYA NaiDy, 18 L. W. 870; 45 M. E. J. 813133 
M. L., T. 207; (1924) A. I. R. (M) 114 838 


— gs. 151,152—Decree in accordance with 
judgmeni— Amendment— Review, 

A Court has no pow. r to amend a decree, when 
it is in conformity with the judgment, not even 
if thereis an error apparent on the face of the 
judgment. 

Pitchayya v. Subba Rao, 34 Ind. Cas. 787; 3 
L. W. 499, followed. 

The proper remedy in such cases as the above is 
to apply for a review of the judgmeut. Jy 
LAKSHMANA ÁiYANGAR v. NARAYANA AIVANGAR, 
IS L. W. 876; 33 M. L.T. <21; (1924) A. 1. R, (MJ) 
225 796 

O. I, t. 9— Non-joinder-—S uit by one of 
twa pariners—Second pariner made co-defendant 

-—Decyee, form of. 

Where two parties contract with a third party, 
a suit by one of them making the othera co- 
defendant ought not to be dismissedemercly be- 
cause the plaintiff has not proved that the co« 
defendant had refused to join as a plaintiff. 

Cullen v. Knowles, (1898) 2 Q. B. 380; 67 L. J.Q. 
B.82$; In re Mathews, Oates v. Mooney, (1905) 
2 Ch. 460 at p. 469; 74 L. J. Ch. 656; 93 L. T. 158; 
54 W. R. 75; Pyari Mohun Bose v. Kedarnath Woy, 
26 C. 409; 3 C. W. N. 271; 13 Ind, Dec. (& s.) 864; 
Luke v. South Kensington Hotel Co. (1579) 11 Ch, 
D.x21; 48 I.].Ch.361;40 L. T. 638; 27 W. R, 
514 and Pramada Nath Roy v. Ramani Kanta 
Roy, 351. A. 73: 35 C. 331? 12 C. W. N. 249; 10 Bom; 
L. R. 66; 7 C. L. J. 139; 18 M. In J. 43; 3 M. lo i 
i51 (P.C.), relied on. 

In such acase astheforegoingifthe plaintiff 
succceds, the dectee should beinfavovr of bima 
self anu the defendant who shonli kaye been 


a 


* 
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NIBARAN CHANDRA, (1023) A. I.R (C) 506 577 
—— 0. X, r. 10.° See LIMITATION Act, 1908, 
Sea. I, Anis. 125, 144 . 915 
Q. II, r. 2— Instqiment-bond—W hole 

amount recoverable on default of ona tusialment— 

Suit for recovery of defaulted instalments 

Walveyv—Suit fov recovery of further defaulted 

instalments. : 

If by debtor's default in payment of instal- 
ments the creditor acquires the right to recover 
dhe whole debt, itis still at his option to waive 
that right and recover the debt by instalments, 
whether there is a stipulation in the bond to that 
effect or not. N KEsHEO RAO GANESH V. SUKHYA 
Mar, r9 N. Is R- 170; (1924) A I. R. (N. Ed 
0.11. r. 2—Causes of action, distinct, 

plaintiff, whether bound to unite in one suit— 

Family arrangement, meaning — of—Mutation.— 

Tiile. 

A plaintiff is not bound to unite in one suit 
two perfectly distinct causes of action relating 
to different times, and if he has failed to 
unite them in a prior suit relating to one 
of the causes of action a subsequent suit relat- 
ing to the other cause of action is not barred. 

A mutation of names in revenue papers by 
itself creates no proprietary title, 

Chokhey Singh v. Jote Singh, 1 Iud. Cas. 166; 
31 A 73; 11 Bom. L. R. 63; 13 C. W. N. 274; 6 
A. L. J 100; 9 €. L. J. 151; 5 M. L. T. 167; 19 
M. L. J. 123; 12 O. C. 288; 36 I. A. 38 (P. C), 
relied on. . 

A family arrangement iu respect of fam ly prop- 
erty presupposes „a claim by some member of 
the family to part of the family property, which 
is settied by an arrangement between the members 
of the family recognising the claimants teal 
or supposed rights. There can be no such 
que.tion where a strangeris in possess.on of 
the property. N LALLU PRASAD UV. BABULAL, 218 
————— 0.1, r. 2-—Abandonment of clatm— 

Prior and subsequent sutts—-Suiis filed on same 

day——Presumpiton—Suris against same person 

in different capacities. 











Where two suits are filed by the same plaintiff | 


_. against the same defendant on the same day, 

it must be presumed, until the contrary is proved? 
that the «uits were presented anu admitted in th- 
order in which their numbers appe.r in tne re- 
gister, and they must be regarded as a prior and 
a subsequent suit within the meaning of O. II, 
r,2 of tue Civil Procedure Code. . 

Lala Seva Ram v. Kanshi Ram, 76 P. R. 1890, 
@issented from. 

Murti v. Bhola Ram, 16 A. 165; A. W. N. (1894) 
65; 8 Ind. Dec. (N. S.) 106 (I. B.), relied on, 

One of the tests for the determination of the 
question whether a suit falls within the scope of 
Q. II, x. 2 of the Civile Procedure Code or not is, 
whether the prior and the subsequent suit could 
have been framed as one suit without a misjoinuder 


£ defendants. . 
i A suit against a defendant to recover the price 


oí goods supplied to him permonally coes nof 
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operate to bar, under O. IT, r. 2 oé the Civil Pro- 
cedure Code, a subsequent suit by the same plaintiff 
e. the same defendant to recover the price 
of goods and labour supplied to the defendant 
as manager of an institution. R STANDARD 
ELECIRIC MoroR WORKS v. PICTURE PALACE, 2 
Bur. L. J. 258; IR, 682 
QO. IL r. 2$ (3)—Lessee deprived of 
possession under s. 145, Criminal Procedure 

Code—Suit for mesne  profits— Possession, 

recovery of, whether necessary—Mugisterate's 

order, vacation of. . 

It is always open to a pan to give “up 
any of the reliefs to which he is entitled and to 
press for others, 

Where a lessee is deprived of possession by 
order of a Magistrate under section 145 of the 
Criminal Procedure Code, he can maintain: suit 
for mesne profits alone without ‘secking to 
recover possession of the property, Nor is it 
necessary for him to have the order of the Magis- 
trate vacated in the first instance. M ManamAn 
SHAMGAYA PARTHAR y. OMANDY PILLAY, (1923) M. 
W. N. 779; 18 L. W. 649; (1924) A. I. R. (MJ) 
224 76 
—— O. IJ, rr. 3, 6—M uliifariousness— Amend~ 

ment of pieim—Procedure——Dissolutiion of 

parinershtp, suit for— ltem carried over from 
previous parinership—Change of partners. 

Where a Court is of opinion that a suit for dis- 
solution of partnership and accounts is bad for 





aanere tamah 





multifarionsness as embracing the dissolution 
and accounts of several partnerships, it ought 
to give the plaintiff an opportunity to amcnd 


his plaint andto elect which business he desires to 
be terminated and accounted for, 

Asuit for dissolution of a partnership is not 
bad for multfariousness mere'y bi cause the plaint 
states that one ofthe items in dispute was brought 
ovet into the partnership from a previous part- . 
nership between some of the parties which had 
been disso;ved, or that the partuérs went on. 
Changing from time totime. Pat iK V. „LIMAYA 
v. J. K. WaTvz, (1923) Pat. 276; (1924) A. l. R. 
(Pat.)65;2 P.L R. 132 | . eto 
0. VI, r. B— Transfer of Property Aci 

(I V of 1882), 8. 59— Evidence Act (1 of 1872), 

$8. 70-—Morigage-bond—— E 3ecution and validity 

admttied—~Proof of valid  ailestation, whether 
necessary. 

A mortgagee sued to enforce his mortgage» 
bond, The defendant filed a written ‘statement 
in which he in a general way disputed the 
claim but did not dispute either the execution 
or the validity of the mortgage-bond. The . 
lower Courts came to the conclusion that in the 





‘absence of the plaintiff adducing evidince to 


prove such attestation as was tm quired by 
section 59 of the Transfer of Property Act, he 
was not entitled to succeed, There were asa 
matter of, fact two attestations om the bond 
exclusive of the writer's signature aud so tar as 
the appearsnce*of the document was .concerned, 
those attestations were such as -wohid be 
consistent with their having. bees mado in a 
proper manner, On second appeal; : 
sid, that ander the cizcumetances the 
: pm 


* 
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document was proved as there was nothing in 
the pleadirgs to put the plaintiff to the proof cf 
the“attesta'ions nor was there anvthirg upon the 
face of the document or in the evidence io bring 
to the notice of tke Court that the document was 
not validlv attested. 

Per Shah, C. J.—(Cruamp, J. dubiiante) :— 
Where in.a suit to enforce a mortgage-bond 
the defendant admits execution of the bond and 
does not deny its validity, the plaintiff is, under 
section 70 of the Evidence Act, relieved from 
the obli ation of proving attestation of the bond 
for the purpose of section 59 of the Transfer of 
Property Act. B JAGANNATH NARSINGDAS 


* MAKWADI y. a 47 B. 1372 24 Bom. L. R. 1266; 


(1923) A. 1. R. (B.) 46 78 
O- VL 1.17. See EVIDENCE Act, e 
à 


O. VII, r. 7—Reliefs, grant of—- Power 
of Court — Relief granted not specifically prayed 
or— Decree, whether nullity. 

Under O. VII, r. 7 of the Civil Procedure 
Code, .it is not necessary for a plaintiff to 
add a prayer for general relief in the plaint, the 
Court can always ‘give general or other relief, as 
it may think just, to the same extent as if it had 
"been asked for. 

A mininglease provided that the leasehold would 
be security for the unpaid commission and royalticr, 
and that in case cf defaultin payment, the lessor 


Wandi 


8. 101 








-would also have the right to cnt«c r and take khas 


possession. Default was made and thi kitor 
sued for ejectmc nt. At the trial the plaintiff did rct 
press for ejectmcnt and the Court passcd a decree 
giving effect to the charge on the property and 
directed the property to be sold if the sum mcnticn- 
edin the decree was not paid: 

Held, that as all the facts necessary for enfore- 
ing the chatge on the property were detailed in 
the plaint anda larger tclicf, viz., eje ciment ard re- 
covery oí khas possession had been asked for, the 
Court had power to pass a decree cnfarving the 
charge, and the decree was not, therefore, a nullity. 
Pal SarvatARAN CHAMGDHURY v. JYOTI PRASAD 
finite Deo, (1923) Pat. 153; (1923) A. I R. (Par) 
386; 5 P. L.T, 330 $40 
O. VII, r.18, O. XVII, r. 8— Failure of 
plaintiff to produce Socument— Procedure. 

The penalty. provided for non-production of a 





- document which ought to be produced in Court 


by the plaintiff when the plaint is presented 

is-to be found in O. VII, r. 18 of the Civil Pro-* 
cedure Code. The provisions of O, XVII, r. 3 

of the Code are not applicable to such a case, 

Murli Dhar Kanshi Ram v. Narain Das, 
i9 Ind. Cas. 472; 169 P. L. R. 1913; 107 P.W. R. 
1013, followed. L MUHAMMAD BAKHSH y. MUSA 

‘ 54 
O. VIII, rr. 2, 4, See LIMITATION Act, 
1908,g. 10, Scn, I, Arts 64, 115 603 
- 0. IX, O. XVII, rr. 2, 8— Presence. of 

party— Appearance. « 

The mere presence of a party in Gourt is suffi- 
cient to constitute appearance within the meaning 
of O. IX of the Civil Procedure Code. 

Soondevlal v. Goorprasad, 23 B. 414; Chitty's 
&, €. €, R. 5561; 12 Ind. Dec. (N. 8.) 275, followed, 
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Where a party js present in Court and refuses 
to examine a witness and proceed withthe case 
by reason of his Pleader’s illness, the order dis- 
missing the suit merely for want of prosecution 
is one under O. XVII, r. 3 and not under r. 2 and 
is wrong as r. 3*requires a decision on the merits. 


Sitara Begam v. Tulsi Singh, 23 A. 462 at 
p. 463; A.W. N (1901) 149, followed. N Onx:R 
v. KAMAL CHAND, (1924) A. 1 R. 'N.) 6 £88 





— O IX,rr.9,4, 0, XVIIL, r 2,0, XXXIII, 
r. 5— Application for leave to sue as fat per— 
Dismissa.in default— Fresh application, whether 
maintainatle. 

The dismissal of an application fcrleave to sue 
aS a pauper in default in the absence of both 
parties does not amount to an order refusing leave 

„to sue within the meaning of O. XXXIII, r. 15 of 

the Civil Procedure Code, and does not bar a fresh 
application. R MauNc AUNG Tux v. Ma E Km, 

2 Bur L. J.217 785 

0. IX, r. 18— Application io set aside 

ex parte decree dismissed in defauli— Applica- 

tion to set aside order of dismissal, whether 
competent, 

Where an application to set aside an ex parte 
decree is dismissed in default, it is competent 
to the defendant to apply under O. IX, T. 13 of 
the Code of Civil Procedure to set aside such 
order of dismissal. 

Bejin Behari Saha v. Abdul Batik, 35 tnd. Cas; 





613; 44 C. 950; 21 C. W. N. 5024 C. L. T. 446, 
followed. G Bnona Natn DE v.  NAISBIMBA 
Prosan, (1«23! A.J. R. (C) 552 bed 





— Q. IK, Y. Il£—Ex parte decree, refusal 
lo set aside— K.1iston. 

The refusal of a Court to set aside an ex parie 
decrece on the ground that the defendant has fail- 
ed to prove that he was prevented by reason 
of illness from attending on the day of hearing 
docs not amount to an illegal or irregular exercise 
of its jurisdicticn within the meaning of sect on 
115 of the Civil Procedure Ccde, so as to entitle 
the High Court to interfere in revisicn, inasmuch 
as a Court has jurisdiction to accept or reject 
a piece of evidence, including a medical certi- 
ficate, as sufficient proof of the defendants’ ill- 
ness on the day of hearing. Lat Buai Cua AD FLL 
CHAND y. Sur; HAJI DAWCOD AYUB 60 
-~ 0. XI, rr. 12, l4— Production of 

documents— #106. dure, 

An oruerfor the production of documents under 
O. XI, r. 14 of the Civil Procedure G de can be 
made only after an order directing discovery of 
documents has bccn made undi? r. 12 of O. XI 
of the Code. Fat. BalibDvaNAT1U v  BrOLARAYEK 
Rov,*(19:3) Pai. 143; 1 P.L R. 233; (23) 
A.I R. (Pat) 337 9t. 
O XVI, rr. 2,3, 4— Witnesses, expehses 
of—Government servanis, whether enttued to 
salary—M unicital and other employees, postion 








OF. 

Where no deduction js made by Government 
from the salarics of ils servanis cited as wilicsses 
fn Civil Courts for the time spent in allerding 
the Courts, such servants are not entitled to ine 
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clude their salary for that period of time in the 
expegises to which they are entitled. 

The question whether persons in Municipal and 
private service arg entitled to their salaries as part 
of their expenses when attending to give evidence 
in a Civil Court depends on the provisions of rules 
2, 3 and 4 of O. XVI of the Civil Procedure Code 
and on the rules made by the High Court 
under clause (3) of rule 2 of the ‘Order. U In the 
matier of REFERENCE UNDER R. I, O. 46, C, P. C; 
38 C. L. J. 149 353 


QO. XX, r. 2—Discretion of Judge to 
pronounce judgment written by predecessor— 
Judgment written by officer who has ceased to 
exercise gudecial Junctions, validity of. 

O. XX, r., 2, of the Civil Procedure Code is not 
mandatory, and a Judge may, if he sees reason 
to do so, refuse to pronounce a judgment written 
by his predecessor, 

The pronouncement of a judgment is the last 
act of the trial of a suit and is a material part 
of the trial. It is not an act which can be per- 
formed by any petson other than a Judge of the 
Court in which the suit was tried. 

A judgment written by an oiticer, after he has 
ceased to exercise judicial functions is a nullity. U. 
B. Macne BA v. MAUNG Yu,4 U. B. R. (1922) i JI 

70 


0. XX, r. 4. (1)—Small Cause Court, 
judgment of—Court invested with Small Cause 
Court jurisdiction, judgment of, contents of— 
“Need nol,” meaning of. 

The provision contained in O. XX, r, 4 (1) 
of the Civil Procedure Code that the judgment 
of a Court of Small Causes need not contain 
more than the points for determination in the 
suit and the decision thereon applies as well to 
Courts invested with the Small Cause Court 
powers, 

Narayan V. Bhaga, 31 B. 314; 9 Bom. L. R. 327, 
follow: d. 

As a matter of practice, however, the judg- 
ments of the above Courts should set out the 
particulars of the suit and give reasons 
tor the decision arrived at, and thus enale 
the High Court in revision to satisfy itsclf 
that the decree or order was according to law. 
The words “need not” in the rule are not meant 
to be read as “Shall not." R Maunc Sav. Ma 
U Ma, 2 Bun. Ie J. 108; 1 R. 274; (1923) A. I. R. 
(R) 252 600 


kanan tanna kana 
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O. XX, r.12—M esne profis, asceriain- 
ment of— jwrisdiciion— Sum ciaimed beyond 
pecuniary jurisdiction of Couri— Procedure. 
Where a plaintiff makes an application in a 

auit for ascertainment of mesne prefits under 

O. XX, r. 12 of the Civil Procedure Code and 

the sum claimed is in excess of the pecuniary 

jurisdiction of the Court, the proper procedure 

for che Judge is to return the application ior 

presentation to the proper C. urt fot dec Sion. 
Bhubendya Kumar Chakravartt .. Purna Chandra 

Bose, 8 ind. Cas. 345 43 C. 650; 13 C. L. J. 132; 

138 C, W.N. 506, ,0110wed. 

Pashoram Tekadar v. Kinu Haldar, x$ ind. 
€as. 2524 50 C. 56, distinguished, (© JacxESWAR 
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CHATIERJEE y. SURENDRA NATH CnATTERJEE, 38 C. 
L. J. 142: (1924) A. I. R. (C.) 167 g 343 
O. XX1, r. l— Execution of decvee—Pay- 

ment into Court, effect of— Notice to decree- 

holder, whether necessary zo effect discharge of 

decree— Assignment of debt—Paymeni by drblor 

to creditor Lefore notice of assignment, effect of. 

An assignment of a debt is not valid as against 
the debtor until hein fact has notice of the assign- 
ment. ‘Therefore, any payment by the debtor 
of the debt due from him to his original creditor 
is valid as against the assignee until notice of the 
assignment is given. i 

Where a decree has been assigned bet, no 
notice of the assignment has been given 
to the judgment-debtor, a payment made 
by the latter into Court  Lefore notice of 
assigument amounts to a valid dis: harpe of the 
decree, irrespective of the fact whether notice 
ot the payment is served on the decrce-Lo'der 
before or aftır the judgirent-debtor is given 
notice of the assignment. Fat Tata IRON AND 
STEEL Co. Lp. v. BAIDYANATH LAIK,'2 Pat. 754 
(1924) A. I R. (Pat) 116 < 65 


0. XXL r.2. See Pari delicto, E i 





of 
—— mte 0. XXI, T. 923. SEL LIMITATION Act, I t o8, 

Scu. I, ART. 182 (5) 76 
0. XXL r. 24, applicability of, to 
See PENAL CODE, eae 





Revenue Courts, 
3. 353 ; 
—————Ü0. XXI, rr. 48, 58, 78——Execulion of 
decree—JMoney decree, whether moveable property 

— Atiachmeni—3S ale— Procedure. 

A money-decree is not ‘‘moveable property” 
within the meaning of O. XXI, 1, 78 of the Civil 
Procedure Code. 2 

Rule 53 of O. XXI of the Civil Procedure Code 
lays down the procedure to be followed when 
a money-decreeis attached in execution. 

A imoney-decree cannot be sold in execution 
of a decree obtained against the holder of the 
mone y-decree. 

Sultan Kuar v. Gulzayi Lal, 2 A. 290; 4 Ind. 
Jur. 359; 1 Ind. Dec. (N. S.) 735; Tiruvengada 
Chart v. Vythilinga Pillai, 6 M. 418; 2 Ind. 
Dec. (N. S.) 571; Gopal Nanáshet v. joharimat, 
16 B. 522; 8 Ind. Dec, (N.S.) 827 and Joiindro 
Nath v. Dwarkanath Dey, 20 C. 111; 10 Ind. 
Dec. (N. $8.) 75, relied on. R MAUNG Lun bys 
v. MAUNG Po NYUN, 2 BUR. L. J. 151, 1 -R. 360; 
(1924) A. I, R. (R.) 21 ' 679 


—— 0. XXI, r. 57— Execution of decree— Apa 
plication for attachment struck off-—~ Attachment, 
whether determines, 

It is not an easy matter to decide whether ` 
property attached under an application for attach- 
ment of the judgmcnt-debicr’s property remains 
under attachment when the application is siruck 
off. Strictly speaking if the application is struck 
off the attachment* would go wath it. It is 
contrary to the ordinary meaning of words that 
when an application which is issued to attach 
property is dismissed, still the attachment should 
continue. i 

In the case of an application for attachment | of 


. 
* 
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the judgment-debtor’s property made in 1908, 
the Coürt ordered the property to be attached 
but struck off the application. The decree-holder 
then purchased a considerable portion of the 
attached property. Under the terms of the sale 
the judgment-debtor also agreed to pay him a 
certainsum of moneyin cash, In rorothe decree- 
holder took out another application praying for 
recovery of the cash by attachment and sale of the 
property in dispute which was already. attached, 
The judgment-debtor had before this granted a 
‘mulgent Jease of the property. The property was 
puttosalein rgr2 but as there was no bid the 
application was dismissed. Subsequently a trans- 
. feree from the decree-holder made one or two 
applications for execution and then preferred an 
application in 1916 praying that the property 
. in dispute should be sold for the balance of the 
decree : 

Held, dismissing the application, that the 
attachment of the property went either under the 
order of the Court or ceased to exist under the 
provisions of O. XXI, r. 57 of the Civil Procedure 
Code. B GaANPATTIBHATTA UMAMATIESWARBHATIA 
v. Ditvarra SHANKARNARAVAN HAVIK, 24 BOM, 
L. R. 442; 46 B 942; (1923) A.I R. (B.) 30 895 

. XXI, rr. 58, 69 — Limitation Act (IX 

of 1908), Sea. I. Avi. r1— Execution of decree 

—Claim  proceedings— Order made without 

investigation, effect of — Title suit — Limiiation. 

An order dismissing an objection to an attach- 
ment without any investigation is an order against 
the objector within the m-aniug of r. 6; of O. XXI 
of the Civil Procedure Code, and unless a suit is 
brought within one year of the order tosetit aside, 
it becomes final. Ro Maunc Pva v. Ma Hra K vv, 
Y R. 481; ((924) A. I. R. (R.) 42; 2 Bur. L. J. i 
———— 0. XXI, rr. 600, 68— Execution of 

decree—Security for removal of attachmeni— 

Title suti—Surety, hability of. 

An order under O. XXI, r. 60 of the Civil Pro- 
cedure Code, releasing property from attach- 
ment,is merely provisional, and the effect of a 
decree in asubsequentsuit brought under rule 63 
of the Order declaring the decree-holder's right 
_ to attach the property, is to maintain the attach- 
ment originally made. 

Bonomalt Rai v. Prosunno Narain Chowdhury, 
23 C. 829; 12 Ind. Dec. (N. S.) 55r; Ram Chandra 
Marwari v. Mudeshwar Singh, 33 C. 1158; 10 C. W. 
N. 978 and Ali Ahmad Khan v. Bansidhar, 1 
Ind, Cas. 951; 31 A. 367; 6 A. L. J- 434, relied 





atl 


on. 

Where, therefore, a person stands surety for 
the amount of a decree in order to secure the 
removal of au attachment, and the attachment 
is removed under O. XXI, r. 60 of the Civil Pro- 
cedure Code, but thé decree-holder subse quently 
obtains a decree in a seit brought under the pro- 
visions of rule 63 of the Drder, declaring his right 
to attach'the property, the liability of the surety 
is revived along with the attachment. R MAUNG 
SEIN uy. MAUNG MAUNG, 2 Bug. Y. J. 113; (r923) 
A. I. R. (R)237 617 

u E 006—347 proctamation— 


Valuation. 


. 
2 
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It is open to any patty aggrieved by an in- 
correct valuation in a sale proclamatioB, who 
suffers substantial loss on account theteof to have 
the sale set aside and an appeal lies against an order 
inserting incorrect, valuation in «he sale procla- 
mation. 

Sivagami Achi v. Subrahmania Ayyar, 27 M, 
59:14 M. L. J. 57 (F. BJ), followed. M Avup- 





AINAYAGAPPA PILLAI ov SUNDARANANDAM 
PILLAI, 19 L. W. 585 173 
man ©, XXL r. 84—Auction-sale—Proce- 


dwre-—Sale, when complete—Sale—Nazir, position 


of. 

An auction-sale should be conducted in the” 
immediate presence of the presiding officer. and 
where thst is not possible, in another place 
within the Conrt premises to be sel.cted by the 
aan officer, 

The function of the Nazir or other officer 
appointed by the Court to conduct an auction 
is of a ministerial character if he conducts it 
in presence of the presiding officer, the latter is 
still in direct charge of it, forthwith decleres 
under O. XXi,r. 8, of the Civil Procedure 
Code, who the purchaser is and signs the 
formal order, and the sale is not complete 
until the declaration has been made and the 
order is signed. Equally when the auction is 
(for reasons of convenience) not held in his 
presence, the presiding officer is still in charge 
of it, and the officer conducting the sale is in 
no more responsible position than if he were 
conductiug it in presence of the presiding officer. 
That the sale may be completed not only the 
order of the presiding officer to close the 
bidding, but also his order under O. XXI, 
r. 84 formally accepting the bid and declar- 
ing the purchaser is required exactly es in 
sale proceedings conducted in his presence. 

Until a bid has been accepted it is only an 
offer and there is no sale. In such a case it 
is open to the Court to resume the auction. Pat 
JAIBHADAR JHA v. MATUKDHARI JHA, (1923) Pat 
190; 4 P. L. T. 498; (1923) A. I. R. (Pat) 525 118 


— O XXI,r.80. See LIMITATION Act, 1908, 
8. 22, ScH. I, ART. 166 507 
0. XXI, r. £0— Execution of decree— 

Sale, application to set aside—M aterial irregularity 

—Inadequacy of price—Substantial — injury — 

Usufructuary morigagee, whether can apply to set 

aside sale. 

In an application to set aside an *execution 
sale it is not necessary to have direct express 
evidence from any party to show that the inade- 
quacy eof price fetched at the sale was the result 
of the material irregularity complained of. It is 
sufficient if the Court is satisfied that the oneds 
the natural result of the other. S 

An execution sale cannot be set aside un ess the 
applicant shows that he has sustained substan-, 
tial injury as the result of the material irregularity. 
Where property is sold ig execution of a money- 
decree only the right, title and interest of the Judg- 
fhent-debtor in the property passes under the 
sale, and the interest of a mortagagee subsists 

unefíected by the sale, A mortgagee has, there- 
. 
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fore, no locus standi to apply to set nside the sale, 
as he does got suffer any injury under the sale. 

An auction gale is indivisible and cannot be 
set aside to the extent, of the interest of a 
particular applicant and maintained as to the 
rest. 

Rajani Naik Rakshit v. Kusum Kamini 
Majumdar, 24 Ind, Cas. 64; 18 C. W. N. 947, 
distinguished. Fat ExnatH PANDEY v. SINGESWAR 
Nats CIOWDHURY, 5 P.L. T. 250 168 


————— Q. XXI, r. 91— Execution of  decres— 
Sale— Auction-purchaser ousted by stranger— 
Suit to recover purchase-money, matniainability of. 
The summary remedy prescribed in O. XXI, 

r. 91 of the Civil Procedure Code does not exclude 

& auit by the auction-purchaser to recover the 

purchase-money paid by him where there has been 

a complete failure of consideration, especially 

where the sale took place after an objection by & 

claimant had been dismissed, and the auction. 
purchaser has been dispossessed as the result of 

a successful title-suit brought by the unsuccess- 

ful claimant. 

Bhagwan Das v. Allah Bakhsh, 51 Ind. Cas, 
3605 52 P. R. 1919, distinguished. 

Nannu Lal v. Bhagwan D.s, 37 Ind. Cas. 9; 
39 A. t14; 14 A. L. J. 1216, and Ram Saroop v. 
Dalpat Rai, 58 Ind. Cas. 105; 43 A. 60; 18 A. E. 
J. 905; 2 U. P. L. R. (A) 318, dissented from. 

P asenna Kumar Bhattacharjee v. Ibrahim 
Mirza, 41 Ind. Cas. 924; 36 C. L. J. 205, Rustomji 
v. Vinayak Gangadhar, 7 Ind. Cas. 955; 35 B. 29; 
12 Bom. L. R. 725, and Bindsshri Prasad Tewari 
v. Badal Singh, 74 Ind. Cas. 873; 21 A. L. J. 233, 
(1933) A. I. R. (AJ) 394; 45 A. 369, relied on. L 
ASAD ULrLAHEUJAN v. Karam CHAND, 4 L. 354, 6 
L. L. J.673 (1924) A. I R- (L) 115, 605 


O. XXI, xr. 100, 101, 103— Limitation 
Act (IX of 1908), Sch. I, Art. x1 A—Execu- 
tion of decree— Application for restoration to 
possession, dismissal of-——-Dispossession, subsequ- 
eni—Sui to recover possession — Limitation. 
Plaintiff filed an application under O. XXI, 

x. 100 of the Civil Procedure Code for restoration 
of possession of certain plots of land from which 
he had been dispossessed by the defendant in 

-execution of a decree, The application was dis- 

missed on the ground that plaintiff was in pos- 

session of the disputed plots of land. More than 

a year after the dismissal of theapplication, plaint- 

iff sued defendant to recover possession of the 

same plots of gand on the allegation that he had 
been dispossessed by the defendant subsequent 
to the dismissal of his application ; | 

Held, (1) that after the dismissal of his applica- 
tion under O. XXL r. 100 of the Civil Procedifre 
Code, the plaintiff was not under any necessity 
to go«o a Civil Court for the useless formality 
of asking fat confirmation of possession of the 

roperty, when, as a matter of fact, he remained 
n possession thereof; 

(2) that his present suit, which was . based 
on a subsequent dispossessidn, was not governed 
by Art. 114. of Schedule I to the Limitation 
Act. ( Pasar GHORAI v, Fazi» UD-DIN, 38 AL, 
J. 4503 (1924) Ar I. R. (C) 97 407 
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REVENUE Act, 1387, 8. 158 (3) (xvm) 
O XXXI, r. 4—Minw—Guardian 


PIRRE g T 


ad litem— Adverse — inierest— Decree, whether . 

binding on minor. 

Where in a suit on a mortgage executed 
by a Hindu father not for discharge of any 


antecedent debt but for pirebring new lands, 
the father himself was appcinted guardian for his 
minor sons and failed to put forward the defence 
that the mortgage was not binding on the sons : 

Reid, that the interestsof the father were 
adverse to those of his sons and the latter were 
not legally represented in the suit and the decree 
therein was not binding upon them and was liable 
to be setaside at their instance. 

A minor represented in a suit by a guardian 
whose interest is adverse to the minor is not 
represented at all and any decree passed in the 
suit is a nullity so far as the minor is onneen- 
ed. M. SELLAPPA GOUNDAN p. MASA NAIKEN, 
(1923) M. W. N. 775i 18 L. W. 838 45M.L 1. 
675: :3 M L T. 126 1018 
——— ——- 0. XXX, r. 8-—Pavment to next 

friend without leave of | Court—Decree,whether 

discharge i——Contract Act (IX of 1872), s. 
43-—Contribulion—Co-debtor's liability, 

Ifi. the case of a minor d cree-hplder tte judg- 
m*nt.lebtor pays the decretal amount to the 
sext freind of the minor wit out the leave ft.e 
^ourt, the decrecis mt lischarged. 

A Ccodebtor is not Hable to vontribut to a 
ayment nide to the d-cree-holder if he 
im -elfis not exonerated from liability an if his 

oblig tio: is still utst ndin. M Asuov NAIDU 

v. RAMA CHANDIA NAIDU (1923) M. W. N 025 805 

emis O XEXKXIL.r. 7—M inor-— Negotiations 
for compromise—Sanction of Court whether 
necessary — Court trying subsequent suit, whether 
can question sanction—Compromise, whether can 
be split up. 

It is not necessary under O. XXXII, r.p of the 
Civil Procedure Code that in a suit in which 
a minor is concerned the Court's leave must be 
taken to commence negotiation for a compromi: e. 
It is sufficient if the terms of the proposed com- 
promi eare put before the Court with an applica- 
tion and the Court sanctions them. 

Whether a compromise is oris not for the bene- 
fit of a minoris a question for the Court granting 
theeanction to decide. Itis not within the powers 
of any other Court trying a subsequent suit to 
decide this question as it would be sittingin 
appeclover the judgment of that Court. 

A compromise sanctioned by the Court cannot 
ke split up and must bedealt with and given effect 
to as a whole. No Court has any power fo alter 
the compromise by deleting any ofits terms. N 
YApORAO v MIRABEAI 868 
O. XXXII, r. ?—9—1lication for 

leave lo sue as pauper— Enquiry by Gourt, 

scope of. . 

The scope of the enquiry under O. XXXIII, 
r. 7 of the Civil Procédiye Code, is limited  pri- 
marily to determining the pauperisim of the peti- 
tioner and the Court is not justified in defermin- 
ing, ‘upon an application to sue ít forma pate 

N e 





[ned 
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peris, complicated» questions of law. The Court 
has, no doubt, the power to reject the application, 
if the allegations contained in it do not show 
a cause of action, but the Court ought not to 
treat the application for leave to sue as a pauper, 
as calling for adjudication of various questions 
which ought to be the subject of specific issnes 
after all the pleadings have been filed. 

Rathnam Pillai v. Pappa Pillai, 13 M. L. J. 292 
(P. B.), Sankararga mier v. Subramanta Atyer, 13 M; 
L. J. 425; Koka Ranganayaka Ammal v. Koka 
Venkatachellapati Mayudu, 14 M. 3237 1 Ind. Dec. 
(N. 54) 1061; Venkoba Row v. Thuniya Nataraja 
Chetty, 3 Ind. Cas. 829; 6 M. L. T. 359; Debo Das 
v. Ram Charn Dass, 2 C. W.N, 474; Gopal Chandra 
Neogy v. Bigoo Mistry, 8 C. N: 90, 
Govindssamt Pillai v. Municipal Council, Kune 
bakonam, 45 Ind. Cas. 95; 41 M. 620; 34 M. Le 
J. 399; Kalliani Amma v. Matathil Veetl Achis 
than Nair, 53 Ind. Cas. 230; 10 L. W. 174; (1919) 
M. W. N. 573; 37 M. L. J. 309, relied on, 

Nawab Bahadur of Murshidabad v. Harish 
Chandra, r1 Ind. Cas. 55; 13 C. L. J. 593, dissented 
frum, L BHaAGWANTA v. Bua DITTA 40 


O. XXXIV, r. 7—/Linmtitaüion Act 
(IX of 1908), Sch. I, Art. 182— Redemption 
suil — Decree directing delivery of possession on 
payment of certain stim, nature of— Execution 
of decree— Limitation 
Plaintiff brought a suit for redemption and ob- 

tained a decree for possession of the land in suit 
on payment of a certain sum within six months 
from tbe date of the decree. Plaintiff paid 
the decretal sum into Court more than six months 
after the date of the decree and made an applica- 
tion praying that possession of the land in dispute 
should be delivered to him ; 

Held, (1) that the decree not having been drawn 
up in the form of a preliminary decree as pro- 
vided by r. 7 of O. XXXIV of the Civil Proce- 
dure Code, that.rule had no application to it 
and the decree was capable of execution; 

(2) that the decree being silent as to the effect 
of non-payment of the decretal amount within 
the time limited, the decree-holder was entitled 
to enforce his decree at any time within the period 
of limitation prescribed for the execution of decrees 
in Art. 182 of Scheduie I tothe Limitation Act, and 
that execution of the decree had not become 
barred by the decretal amount not having been 

aid within six months of the date of the decree, 

Nihal Chand v. Ghulam Muhammad, ty Ind. 
Cas. 856; 235 P. L. R. 1913; 146 P. W, R. 1913 
and Bandhu Bhagat v. Shah Muhammad, 14 A. 
350; A. W. N. (1892) 40; 7 Ind. Dec. (N. 8.) 592, 
relied on. L MAHABIR FPERSHAD v. Kahiar 
SINGH J44 


QO. XXXIV, Ir, «14—Mortgage—Evxa- 
cution of money-decree— Eguity of redemption, 
purchase of.*by morigagee decree-holdew, effect 
of-—Recsiver, appointment of—Sale without 
leave of Court, validity of. "E 
"Where the equity of redemption of certain 

mortgaged propesty is sold in execution of a decree 

for móney obtained by the mortgagee against the 
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mortgagor, upon a claim quite independent of the 
mortgage, and is purchased by the mortgagee 
decree-holder with the leave of the Court, it passes 
to the mortgagee absolutely and is not held by 
him as trustee for the mortgagor, and no right is 
left in the mortgagor which he can transfer. 

Ihe rule that the possession of a Receiver cannot 
be disturbed without the leave of the Court which 
appointed him, does not apply, so far as third 
pe Sous are concerned, until the Receiver has 
been actually appointed and isin actual possession, 
It is not enough that an order has been made 
directing the appointment of a Receiver. Until 
the appointment has been perfected and the Re- 
ceiver is actually in possession, a creditor is not 
debarred from proceeding to execulion against 
the properties in respect of which the Receiver 
has been appointed. 

Kanilal Jalan v, M anoo Bibi, 51 Ind. Cas. 394; 
29 C. L. J. 424; 23 C. W. N. 952, followed. 

Where a Receiver is appointed in a mortgage 
suit, and the mortgagee obtains a decree against the 
mortgagor upon a claim quite independent of the 
mortgage, his position as a decree-holder in res- 
pect of such a decree is the same as that of a 
stranger, so far as the mortgage suit and the Re- 
celver are concerned. 

A sale of property in possession of a Receiver 
without the teave of the Court which appointed 
him is not void but merely voidable. 

Levenia Ashton v. Madhabmoni Dasi. 5 Ind. 
Cas. 395; 11 C. L. J:489 at p. 494; 14 C. W. N. 560 
and Kanilal Jalan v. Manoo Bibi, 5x Ind. Cas. 
394; 29 C. L. J. 424; 23 C. W. N. 952, relied on. Q 
J4GADRSH CHANDRA DEO v. BHUBANESWAR MITRA, 
37 C. L. J. 265; (1923) A. I. R. (C.) 121: 27 C. W. 
N. 38 24] 


—— 





O XL, rr. 9, d— Appeal — Revision. 

No appeallies against an order passed under 
O. XL, r.3, Civil Procedure Code, but the 
Court may in proper cases revise it. How- 
ever, in appeal against an order under O. XL, 
T. 4, Civil Procedure Code, the order under O. XI, 
r. 3, Civil Procedure Code, is not to be taken as 
conclusive and the whole matter (including the 
proceedings under O. XL, r. 5, Civil Procedure 
Code) is laid open for decision on the merits, 
S KHAN CHAND v. ABDUL MAJID 208 


0. XLI, r. 5—Execution of decree—Siay 
of execution——Sub:lantial loss— Coolie sheds and 
Tram rines standing on land decreed— Application 
for stay dismissed by Kegistrav— Application to 
High Court-——Possession delivered by Executing 
Court, vadity of — Notice, whether necessary, 
Where it was found that certain Coolie sheds 
belonging to the appellant judgment-debtor and 
certain Iram lines for the purpose of working "hig 
colliery stood on a piece of land from which he wus 
sought to be ousted by the decree-ho:der in exes 
cution of his decree: 
Held, that substantial injury and loss would 
result to the judgment.devtor if the decr.e- 
nolcer temuved the sheis and Tram lin s alter 


———Éà 





getiing possession of the Jad in di pute and 


that this was, therefore, a fit cose for stay of 
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execution indeg T. 5 of O. XLV of the Civil 
Pracedure Code. 

An apnl'cation fer stay of execution made by 

the judgment-debtor was dismissed by the Re- 
gistrar without notice to the judgment.debtor 
or his Vakil, When the latter came to know 
eof the order of dismissal he took immedi.te 
steps to move the Court against the order of the 
Registrar and obtained an ced tfnlarim order 
staying execution. In the meantime, however, the 
Executing Court had, without retice to the judg- 
ment-debtor, caused deivery of possession of the 
lard in dispute to be made to the decree-holder; 

Held, that the order of the Executing Court 
dire-ting delivery of possession to be made to 
the decree-holder must, under the circumstances, 
be treated as null and void. 

Sudecd Gevt v. Sovmam Agaruallah, 
W. N. 306, relied on. 

It is an elementary principle that no order 
should be made in favour of one party against 
and to the prejudice of another unless that 
other has had an opportunity of showiug that it 
should not be made. 

Gour Chandra Roy v. Janardan Prashad Thahur, 
68 Ind. Cas. 337; 4 P. L.T. 204; (1923) A. I. R. 
(Pat) 180 and Ram Sukul Pathak v. Maharaja 
Kesho Prasad Singh, 43 Ind. Cas. 925; 3 P. L.J. 
218; 4 P. I. W. 75; (1918) Pat. 17 ,F. B ), followeds 

When a record is received by a Sulordinate 
Court from the High court the usual practice 
is to notify th: parties of the receijt of the re- 
cord in order that they may take necessary stepi. 
Pat KansuaN BHABAN CHATALIA t. INDRA 
Narain CHANDRA, 4 P.L. T. 508; (1923) A. I. R, 
(PATI) 597 49 
= O. XLI, r- 10— A ppeal—sSecurity for costs 

— Appeal accepted—Surety, liability of. 

Petitioner b. came surety tor the payment of the 
plaintiff's costs in the Trial and Appellate Courts 
in the event of defendant’s appeal, which was then 
pending, being dismissed. Defendant’s appeal 
was accepted. Plaintiff went up in second appcal 
and his appeal was accepted with costs. He then 
applied for.execution of hisdecree for costs of the 
First Court and the lower Appellate Court against 
the petitioner : 

Held, that the defendant's appeal in the lower 
Appellate Court having been accepted the surety 
had never become liable to pay the sum claimed. 
Q KEDAR Sarg CHAKRABARTY v. CHANDI CHARAN 
Ma, 38 C. L. J. 190 510 

O. XLI, rr. 11, 91— Appeal, dismissal of 
ai preliminary hearing-— Judgment, contents of, 
The dismissal of an appeal under O. XLA, r. 11 

oí9the Civil Procedure Code by a Court whose 
decision may be the subject ol a second appeal 
does not relieve the Court of the neccssity of 
writing a judgment, which, however, med not 
be a jong one. But the judgment, whatcver 
itis, should show the points rated, the de cision 
ou those points and the reasons lor the decision, 

Rami Deka v. Brojo Nath Saikia, 25 C. gg; 
1 C. W. N. 692; 13 Ind. Dec. (N. 8.) 66; Rakhal 
Chunder Tewari v. Satindra Deb Rai, 5 C. I, 

J. 348; Pachi Dasi v. Bala Das, 2 Ind. Cas. 405; 
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13 C. W. N. 1031, followed. € SURENDRA NatR 
Somr v. RrGHUNATH Dorr, 27 C.W N, 501 (1023) 
A. I. R. (C) 558 1059 


—— —— O. XLI, rr. 17, 19, 60 — Appeal, dismissal 
of, without hearing appellant Order, nature of-— 
Pemedy. 

The power of dismissing an appeal for default 
under r, 17 of O, XLI of the Civil Procedure Code 
is discretionary, but if that discretionary power 
is not exercised in a case where the appellant 
does not appear, the only alternative is to ad- 
journ the case and to give the appellant an op- 
portunity of teing heard at a leter date, If the 
appeal is to be decided again t the appellant 
on the me;its, then it must under the provi-. 
sions of 1. 30 of O. XLI, be decided after hearing 
the purties or their Pleaders. 

When an appeal is decided in the absence of 
the appellant or his leader, without giving him 
a chance of being heard, and the appeal is dis- 
missed, the order of dismissal must be treated 
as an order of dismissal for default and not as 
a decision on the merits, whether the Judge ac- 
tually considers the merits ofthe caseor not. 
The remedy of the appellant in such a case 
is by an application for restoration under r. 19 
oí O, XLI of the Civil Procedure Code and not 
by appeal 

Ruiaeo 


t 


Misser v. Syud Ahmed Hossein, 


15 W. R. 143; Mohesh Chunder Bose v. 
Thadoor Doss  Gossamee, 20  W. R. 425 
Kanahi Lal v. Naubat Rai, 3 A. 519; A. W- 


N. (1881) 17; 2 Ind. Dec. (N. S) 269 and Satish 
Chandra Mukerjee v. Ahara Prasad Mukerjee, 
34 C. 403; 5 C. L. T. 24732 M, L. T. 123; 11 C. 
W. N. 329 (F. B), relied on. 

Radha Nath Singh v. Chandi Charan Singh, 
30 C. 660: 7 C. W. N., 486 (F. B), distinguish- 
ed, U B MAUNG THAN GE v. MAUNG Po Tum, 4 
U. B. R. (1972) 164 186 


— O. XLI, r. 20— Appeal— Appéiltate Court, 
power of, to add party—Discretion, exercise of 
— Limitation— Neglect. ° 
An Appellate Court has discretionary power 

under O. XLI, r. 20; of the Civil Procedure Code 

to add a party to an appeal, andthe Law of Limi- 

tation cannot be invoked when such power is 

exer, ised, 

Shahab Din v. Miran Bakhsh, 25 Ind. Cas. 
549; 79 P. R. 1914; 268 P. L. R. 1914; x69 P.W. 
R. 1914, followed. ' 

Where a matter is left by law within the dig- 
cretion of a Court, and the Court after proper 
enquiry and due consideration has exercised its 
discretion in a sound and reasonable manner, the 
High Court will not interfere with the conclusion 
arrived at, even though it would itself have arrived 
at a diüerent conclusion. 

Ranchodji v. Lallu, 6 B. 304; 3 Ind. Dec. (N. 6) 
659, relied an. |. z A 

During the pendency of a suit the Court made 
an order directing that one D should be made a 
defendant. The plfint was not amended.so ag 
toinclude D among the defendants, and the case 
proceeded and was eventually dismissed. D’s 
name did not appear in the judgment or decree; 
e 
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The plaintiff preferred an appeal, but D was not 
impleaded gs a respondent. This omission was 
not discovered till after the expiry of the period 
of limitation; 

Heid, that, having regard to the fact that D’s 
name did not appear in the plaint, judgment 
or decree, there was no neglect on the part of the 
plaintiff or his Counsel in failing to implead D 
as a respondent and this was, therefore, a fit case 
for the exercise of the discretionary power vested 
in the Court under O, XLI, t. 20, of the Civil Pro- 

cedure Code. L Amar Srixon v. RaNsui | 285 


— — 0. XLI, r. 29— Appeal —Cvoss-objections, 
scope of. 

The object of r. 22 of O. XLI of the Civil Proce- 
` dure Code is that, when a partial decree is made, 
a party may choose to abide by the decree if he 
is not, in any way, disturbed by an appeal filed 
by the opposite party, and when the opposite 
party chooses to disturb the decree by fling 
an appeal, the rule gives him an opportunity of 
seeking relief against the decree in the same 
way as he could have done if he had originally 
appealed against the decree. 

A partition suit was decreed in part and dis- 
missed in part. Both parties appealed.  Plaint- 
iffs appeal was dismissed ix foto, and defendant's 
appeal was dismissed subject to a slight modifica- 
tion in the decree of the l'ial Court. Defendant 
preferred a second appeal and plaintiff filed cross- 
objections attacking the decree of the Trial Court 
so far as it was against him: 

Held, that the cross-objections fell within the 
scope of O. XLI, r. 22 of the Civil Procedure Code, 
and plaintiff was not confined to attacking only 
that portion of the lower Appellate Court's decree 
by which a modification had been made in the 
decree of the Trial Court in favour of the defendant; 

Ramji Das v. Ajudhya Prasad, 25 A. 628; A.W. 
N. (1903) :60, distinguished. Pat HanDpuaN Manto 
v, GOKar, Manro 204 


——— 0. XLI, rr. 28. See CUSTOM 486 


— ——— Q. XLI, rr. 24, 25—Suit dismissed on one 
issue— Findings on aii issues— Appeai— Remand 
-— Procedure. 

Where in asuit the Hirst Court decides all the 
issues but dismisses it on one issue, holding 
that the suit is not maintainable, and on appeal 
the Appellate Court holds that the suit is not bed 
on that account, an order by the Appellate Court 
remanding the whole suit for fresh disposal on the 
merits is erroneous and cannot bc supported. The 
proper course forthe Court to adoptis to dispose 
of the appeal under O. XLI, r. 24 of the Cnil 
Procedure Code,or, if the evidence is insufficient 
to call fora finding under O. XLI, r.25 of the 
Code. M MUNISANI v. MUNISAMI, 16 L. W. 
979; (1923) M. W. N, .x; (1923) A. I. R. (M) ui 


| 104 
eS 0. XLI, T. f Q. III, 7 1 (4)—~ 
Remand, pariial— Appeal, whether hes— 


Transfer of Property ActdI V of 1882), s. 63 
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remand, and the order nfay, therefore, be questioned 
in an appealfrom the final decr e passes in the case. 

Where a mortgag:e of paddy land makes an 
extension into Government waste land, and the 
extension is capable of separate possession and 
enjoyment, if cannot be treated as an accession 
and the mortgagor cannot claim it as such. 

Tha Dun v. The Zan, xx Ind. Cas. 828; 4 Bur. 
L. T. 167, followed. R MAUNG Sawy On ». 
N, E.R. P. MUDALIAR, 2 Bur. L. J. 216 816 
—— ——- Q. XLI, r. 27-—Appeal— Additional evi- 

dence-—— Appellate Court, power of—" Any other 

substantial cause," meaning of. 

Order XLI, r. 27 of the Civil Procedure Code 
confers very wide powers onan Appellate Court 
to order further enquiry, and it is not open to a 

arty to object to an order of remand. if the Appel- 

ate Court is of opinion that the evidence on the 
record is unsatisfactory and that further evidence 
should, be taken in the interests of justice. 

The "cause" referred to in the latter portion 
of r.27, O. XLI of the Civil Procedure Coce, 
need not be ejusdem generis with the cautes stated 
in the earlier part ofthe rule. The expressicn 
"any othersubstantial cause" inthe rule confers 
a wide discretion on an Apellate Court to acmit 
additional evidence when the ends cf justice te- 
quire it. 

Ambuja Ammal v. Appadurai M udali, 30 Ind: 
Cas. 402; 38 M. 414, Andiappa Pillay v. Muthu- 
kumara Thevan, 14 Ind. Cas. 140; 36 M. 477; (1912) 
M. W. N. 455 IIM. L. T. 241, Venkatachela Pillai 
v. Ranga Pillai, 28 Ind. Cas. 694; 28 M. L. J. 334: 
17 M L. T. 22c, relied on. PRABnU Lar y. 
GurzARI MAL, (1923) A. I. R. (L.) 584 474 

O. XLVI, r. 1-— Reference to High Court, 
when can be made—Sanciion to prosecute, appli- 
cation for-—Question of Jaw, whether can be 
veferred. 

The only questions which can be referred to the 
High Court under O. XLVI, r. 1 of the Civil Pro- 
cedure Code are those which arise pending the 
trial of a suit, and no questions which arise sub- 
sequent to the hearing of a suit, except those 
which arisein the execution of a decree, can form 
the subject of reference uncer the rule. 

An application for sanction to prosecute cannot 
be regarded as the trial of a suit, and a question 
arising on such application cannot, therefore, 
be referred to the High Court underO. XLVI, 
x, 1 oí the Civil Procedure Code. L Bal wany Rar 
x. NyAMAT KHAN SOL 
— ——— 0. XLVI, r. 1—Ervor of law— Review. 

The word “error” in O. XLVI, r. r of the 
Civil Procedure Code is not necessarily limited 
to errors of fact. Errors of law may also 
confe within the meaning of the rule. Each 
case must be judged by itseif and here 
the error of law is such that it is cleariy apparent 
on a perusal oi the record, thereis Parana f or grant- 
ing 8 rev.ew. : 

Where & Court has ignored a clear decisión of 
the High Court on the question of priority of heirs 
the error is apparent oh the face ot the record and 





«—Morigage of paddy*land—Exiension into, the Court is empowered to grant a review under the 


wasie dand-— Accession—- Redemption. 


provisions of O. XLVII of the Civil Procedure 


There is no appeal against an order of partial Code: 
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Hasra Sardar v. Kinja Behari Nag Choudhury, 
44 Iné. Cas. 161 and Ellen v. Basheer, 1 C. 184; 
24 W.R. $82; 1 Ind Dec. (N.S.) 118 not fol- 
lowed. M MUDDLAPUR MonAPI RAO v. BALw ANTH 
DiKsmurr. (1924) &. I. R. (M) 98; 25M. L.]. 309; 
18 L. W. 363: (.923) M.W. IN, S61; 46M 955 84% 
— Seh. II, paras. 1, 19— Arbitration—" AH 

parties interested”, meaning of -- Award relating 

to mat'ers not validly refe.ved— Procedure. 

The words “all the parties interested " in para- 
graph t of Sched tle II tothe Civil Procedure Code, 
do not necessarily mean all the parties to the 
suit but allthe parties interested in any matter 
, in difference between them which they wish to 
refer to arbitration. 

It is not necessary that ali the partiesto a suit 
should concur in an application for an order of 
reference in order to make the submission valid. 
It ts only necessary that all the parties who 
are interested in the subject-matter of the 
teference should have joined in the submis- 
Sion. 

It may be that some of the parties to a suit are 
interested in certaiu of the matters in dispute 
o.ly, whilst others are interested in o.ber 
matters, and there is no reason why, where all 
the parties interested in. one or other of the 
matters in differenze between them agree to 
feier their disputes to arbitration, they shouid 
not be entitled to do so, even if there are other 
matters still to be determined inthe suit. 

Plaintiff sued several defendants for recovery 

of possession of certain plot: of laud aad the plaint 
specified the plots uf which each defendant was 
in separate possession. The dispute was reierred 
to arbitratiou and the arbitrators made an award, 
but it was then discovered that two of the 
defeudauts who were minors had not joined in the 

Bub.nissjont 

leli, cha: the proper course for the Court to 
fallow was to modify the award so fnr as it 
dealt with the interests of the minor defendants 
and to vive effect to the rest ot it which deat 
w.th the interests of the defendants who had 
joined im the submission. 

Dooly Chand v.  Mamuji Musaji, 41 Iud. 

Cas 295; 25 C. Le J. 349; 21 C. W. N. 357, 
distinguished. 

Tue rites in the Second Schedule to the Civil 
Procedure Code contemplate a case where the 
arbitrators in makiug tüucir award bave gone 
outside the legitimate subject-matter of tHe 
feferenc®. If tnat part of tne award whicu 
deals with matters outside the relerence can 
be separated from the other part, without affect- 
ing the decision on the matters referred, the 
Court may in such a case modify or cOrrect the 
¿Ward vat RaGuuNATH SUKUL V. RAMRUP RAUT, 
(1043) Pa c. 225; 2 Pat. 777419024) A.I. R. (Pat.)33; 
2.P.L. R. 76; 5 P. L. T. 239 2 

Sea. Il. para. 20. See Laovrtamon Act, 

1908, s. 6, SCH. 1, ART. 178 495 

Qoloaiaj vourts of Admiralty Act, 3860, (53 and 54, 

Vio. v. 4i), 8. d inierpreiation Act, 10989, 

(52 & 53 Vec.’ C. 63), s. 18 (2)— Jurisdiction 
ef Golonia) Couris of Admiraity—Swil fov ne. 
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cessdries supplied to ship, form of—Suit in rem 

— Arrest of ship—Personal liqbility, proof of— 

M astev's authority io pledge credit of ship. 

A claim for necessaries supplied to a ship 
can, under section 2 of the Colunial Court of Aa- 
miralty Act, read with section 18 (2) of the Inter- 
pretatios Act, be enforced in a Colonial Court 
of Admiralty, and such a Suit can be instiiuted 
in any Admiralty Court within whose jurisdiction 
the ship happens to be at the time when the suit 
ig instituted. 

A suit for necessaries supplied to a ship which 
is not in form a suit in vem may nevertheless be 
treated as one in yem if it is in intention and in 
effect such a suit. : : 

Before, however, an action tn vem can be brought 
there must be a personal liability on the part 
of the owner. 

Though necessaries supplied to a ship are 
prima facie presumed to have been supplied 
on the credit of the ship, this prima facie pre- 
sumption may be rebutted by evidence of facts 
going to show that the person who has supplicd 
or paid for the necessaries looked for payment to 
the person at whose instance he furnished the 
supplies or advanced monies, and not to the 
owner of the ship. 

Disbursements made by the Master of a ship 
on a. count of the ship must be limited to dis- 
bursements which he has a right to make on 
the credit of the owners of the ship, and cannot 
include disbursements made by him for pur- 
poses for which the charterers ou_ht to have 
made provision. R OWNER or TUR SrRAMEHIP 
“HIWA MARU” v. Brrp & Co., 1 R. 78; (192:) A. 
I. R. (R) 163 4,8 
Companies Act (VIE of 1918)—Dissoluiien of 

Cumpany— Form of ordty— Practice. 

In this case the High Court laid down the form 
of order under the Companies Act for dissolu- 
tion of a Company in compulsory liquidation. 
U Inve SunAGERs, 47 C.620 678 


Compoundable cífence. See PENAL Cope, 1860, 
S5. E14, 342 . è 
Confession, See CRIMINAL PROCEDURS CODE, 1598, 

5. 164 184 
See EVIDENCE Act, 1872,8.25 291,819 
to Pim hayatdar, admissibility of. Ses 
Evidenc: Act, 1:72, 8. 24 829 


Construction of detrees—Court, whelhey can go 
behind decree-——M origage— Foreclosure proceedings 
—Compromise— Agreement that morigagor can 
recover property on payment of ceriain sum, whe- 
ther creaies fresh. mortgage. 

Where the words of a aecree are unambiguous 
and explicit it is not competent to a Court to go 
behind the decree and to refer to the judgment 
ot to any surrounding ¢ircumstances to construe 
the decree. " < 

Where miter the expiry of the yea? of grace in 
foreclosure ‘prgcecdings the miorigagee sues for 
possession as owner of the mortgaged property, 
and under a compromise between the parties 
the Court passes a decree for such Possession with 








s 
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6 
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Üonsizuction of deoree—coneld; 


the proviso thgt the mortgagor can redeem the 
.mortzagel property within a certain period and 
avoid either wholly or in part the execution of the 
decree, such a decree does not create a fresh mort- 
gage, so as to give the judgment-debtora further 
period of sixty years to redeem .the land. 
Karori Mal v, Ramji Lal, 59 Ind. Cas. 812; 
.21.53; 41 P. W, R. 1921; 3 I, L. J. 68, followed. 


Ja KOKAN v. SOHAN 272 
Construction of document. See Custom 1021 
See PLRADINGS 1003 





— Gift to adopted on— Adoption invalid— 
: Gift, whether fails— Intention. 

One M adopted his illegitimate son R and then 
made a gift to him of certain proprerties. 
The gift deed recited: “With a view to 
perpetuate my line and to have an heir to 
look to the performance of the religious duties 
anialso forthe management of the properties, 
I.take you in adoption according to our religion 
e. YOU are clothed with all the rights that my 
natural born son might have got......The prop- 
erty is given to the full ownership of R": 

Held, (x) that the intention of the donor was that 
the property should come to R as his adopted 
son capable of inheriting in the same way asa 
natural born son and capable of perpetuating 
his line; 

(2) that since the adoption was invalid the 
gift also failed and could not take effect. B 
KarnYANTI v. Sgrvappa 405 
Grant of land by Talukdar revenue 

free—Liability to pay vevenue, nature of— 

Charge, creation of, 

A suit for partition brought by a member of 
the family of a Talukdar was compromised by 
which the former was given some villages out 
of the eatate free of Government Revenue. The 
compromise deed, after giving the names of the 
villages "awarded" to the member, proceeded; 
“ The plaintiff is to possess and enjoy them. The 
defendant has no powet over these villages... But 
the defendant is to pay out of his own pocket the 
Government Revenue in respect of the villages. 
The plaiitiff has no concern with the paym nt 
of the re venue and will not have to pay it." Subse- 
queatly, the revenue on the — Taluhdari estate 
was eahanced and the Talukdar brought a suit 
against the member claiming that his obligation 
to pay the revenue inrespectof the villages 
given to the latter was limited to the assessm nt* 
in force at the time of the grant and that the 
additional revenue assessed on them should be 
borae by the grantee. This contention was ow T- 
ruled by the Court whicn made a declaration 
in tae following terms: “Thatthe Taluk is vested 
in the plaintiff subject to the right of the de- 
fendant to hold possession of the villages (grant- 
ed to him)....and that, as between the plaintiff 
and the defendant, the plaintiff is liable for the 
Government jama ande the defendant for the 
local rates and cesses levied on such villages 
or on the Taluk in respect of them." Som: 
yeats after a dispute arose as to the nature of 
the DN of the T'aluhdar to pay the revenue 
of the villages granted by him: - = . a ae 
Held, that the liability of the Talukdar was 
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a personal one and that there was nothing in 
the compromise-deed or the decree of the Court 
which could be interpreted as creating a charge 
on the estate of the Talukday for the amount 
of the revenue gf the villagesein question. 

Lokvath v. Bissessarnath, 27 C, 103; 26 I. A, 
268; 5 Sar. P. C. J. 569; 14 Ind, Dec. (nN. 5} 68 
(P. C), distinguished. PU SUNDERLALU RAM- 
Jnar, 16 N, L. R. rir4i 24 C. W. N. 929; (1920] 
M. W. N. 447; 2 U. P. L. R. (B. C) 109; 28 M. 
L. T. 319; 47 I. A. 149; 47 C. 932 680 
Lease of agricultural land— Perpetual 

lease at fixed rent-—Resirictwe clause— Trans- 

ferable tenure or agriculiural — holdíing— 

Expression putra putradi krame, meaning of. 

A landlord granted a lease of certain land at 
a certain annual jama with right of possession in 
succession to sons, grandsons,etc., (putra putradi 
hrame). In the body of the document there was 
at one place an undertaking by the tenant to pay 
fixed rent ( Nirdharita Jama) and in another place 
he undertook to pay, in addition to the fixed rent, 
Road Cess and Public Work Cess and any tax 
or additional amount that may be assessed by 
the Government in future in respect of the land 
of the tenancy. "This was followed by an under- 
taking by the tenant to the following «ffectt ‘That 
when the aforesaid village is measured and jama- 
bandi prepared, I shall be present before the amin 
when required and shall cause the measurement 
and bring enhancement of rent into effect.” 
Lastly, there was a restrictive clause under which 
the tenant undertook, “not to excavate any 
ditch or tank, prepare bricks, construct pucca 
buildings, and cnt down trees without taking a 
written order expressing consent from the land. 
lord: ”’ 

Held, (1) that the lease was intended to be a 
perpetual one at a fixed rent and constituted a 
transferable tenure; | 

(2) that the restrictive clause did not modify 
the nature of the tenancy. 

The use of the words putra putradi krame in 
a lease indicates that the lease was intended to be 
a perpetual one. G Golam RAHMAN MISTRI Y. 
GurDAS KUNDU CHROUDBURI, 11923) A. I. R. (C) 
505; 38 C. L J. 350 696 
— Mortgage desd— Post tnterest—~ 

Intention oJ parties 

Th re is no fixed constructon of contracts 

o b. adopted in all cases where there is a ques- 

jon ot post diem interest. The de terminaticn oi the 
yucstion must depind upon thc / cons Sruction of 
the term- of the docum nt of the partic..ar 
eonttact as a whole. 

Magura Das v. Raja Narsndar Bahadur, 
tg A. 39; 23 L A. 138; 1 C W.N 52;6M.L. J, 
214, 7 Sar, P. C. J. 88; 9 Ind. Dec. (N.8.) 25 (P. C.), 
Baiwam Singh wv. Gayan Singh, 21 Ind. Cas, 

53; 35 A. 534; II A. L. J. 829, relied “upon, 

Where a mortgage-deed provid«d, tus: uha, 
that in the event of the mortgagor making 
default in payment «f the principal and the in- 
terest and the term of the mortgage «xpiring 
Ww thout. such payment being made, the. deed of 
mortgage would be deemed tobt a desd of, sale 
in lieu of the said amount of principal and interes 





erence 


dim 
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and the mottgagoy would have no right 
left to redeem or to claim anything by way of 
the pre of the property sold, nor would the 
mortgagee *have any right to any increase either 
in the principal ðr in the interest, and that 
the whole of the principal and interest due to 
the mortgagee would be treated as the whole 
of the purchase-money and from that moment 
the right of the mortgagee would become the 
right of a purchaser: | 

Held, that there was no intention of the parties 
to give or charge post diem interest. O SANT BAKSH 
v. Dinpar HUSAIN, 9 O. & A. L. R. 667 1058 
Sale or morigage— Sale for 50 years— 

Mortgage— Redemption. 

A document selling land for 50 years on the 
condition of its return after that period is 
not asale but a mortgage and if the mortgagee 
alleges the transaction to be an out and out 
sale the mortgagor may redeem it before the 
expiry of 50 years. ( Dourca Cuaran MAJI v. 
PoRESH BEWA 336 
Will—Inconsistant clawses-—Two gifts 

each sufficient to include residuary sstate— 

Prefervence—-Parss Will—Ressduary legatee—- 

Succession Aci (X of 1865), ss. 196, 197. 

The executors of an executor are not in India 
the legal representatives ipso facto of the original 
testator, 

DeSouza v. Secretary 
L. R. 423, followed. 

Wills are particularly documents where it is 
essential to read the whole document otherwise 
mistakes are sure to occur in ascertaining a testa- 
tor's intentions, 

Where there are two entirely inconsistent clauses 
in a document and the documentis a Will, and not 
& deed, the last clause must prevail. 

If there are two gifts in the same instrument 
each sufficient to include the residuary estate, 
iu case where lapsed shares of the first gift would 
leave somthing for the second gift to op:rate 
upon, the first of the two gifts is prefcrrcd. 

A Parsi testator died leaving a widow and a 
large number of children and property worth 
about Rs. 30,000. The testator, after app.intüng 
tae wife ex:cutrix and “ entrusting ” substantially 
all the prop:rty to her, proceeded, “and out of the 
sam: my wife shall give to all (i.e) to all my sons 
and to ali (my daughters thcir shares) in accord- 
auce with (the directions) I write below.” Then 








of Siate, 12 Bom. 


the sons and daughters were named and each ° 


of them given a legacy of Rs. ror. Then the 
testator dÉrccted that after the dcath of his wife, 
‘the outlays for funeral and other ceremonies were 
to be made ror the first twelve months out of 
the bequeathed property, "and after the expiry 
of taose twelve months, as to whatever (property) 
(the wife) may have left (behind her) as residue; 
‘out of tne same all (my) above-mentioned sons 
‘and daugaters shall divide and receive in equal 
shares." After this the testator declared that 
the wife was to be the owner of the properties and 
that he “entrusted " tbe same to her, But then 
he proceeded to direct her to take the opinions 
‘of the sons and daughters and to "act according 
4o (the views of) that side where there may be 
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a larger number of votes.” "Then the testator 
went on: ' When twelve mosths shall have 
elapsed after (the wife's) death and when all the 
persons interested may receive their (respective) 
Shares of portions out of the remaining property 
and moneys which there may be, there shall be 
deducted from their accounts (shares) whatever 
moneys (the wife) may have expended on account 
of Tiraths (occasions) relating to those people 
and (i.e.,) whatever (sums) (she) may haveexpended 
as (may appear)-from memorandums of account in 
their names; and the balance which may be found 
due (to them) shall be paid (tothem)." Then 
there was a provision about the debts of the testa- 
tor and finally the Will stated: "After payment 
of all the above (mentioned) sums and legacies 
shall have been made, as to whatever (property) 
may remain over, all that belongs to my wife 
and (Ihereby) give (thesame)toher.’’ The widow 
obtained a Probate of the Will and then some years 
after died herself leaving a Will when a petition 
was made by two sons of the deceased testator, 
whose issue had all survived or left children; for 
administration de bonis non with the Will annexed. 
of his estate. Their contention was that the 
widow was not a residuary legatee under thcir 
father’s Will and had no power to make a Will 
herself: 

Held, (1) that considering the Will as a whole, 
the intention of the testator was that on his wife’s 
death the property, or at any rate the property 
she had not disposed ofin her lifetime by any 
act inter vivos, was to go substantially to his 
children; 

(2) that in the events which had happened in 
the case, viz., all the children surviving the testa- 
tor orleavingissue who survived them, they took 
vested interests and would be' the parties to take 
under the testator’s Will on the death of the widow; 


(3) that the last clause in the Will was put in 
to guard against contingencies such as lapsed 
sharcs of resid e under the precedirg. gifts and 
that there was nothing which on the death of the 
wife could op rate under that clause; ° 

(4j that, iher: fore, the 1, tters of Ad : inistration 
de bonis non with th  testator's Will annexed 
sh u'd issue to ihe petitioners. B 7n re Rustom- 
JI Framj1 Lenin, 22 Bonm. Le R. 355 748 


Wil by | Hindw—Income of shop 
bequeathed to Thakardwata— Intention of tesiator 
— Alienation of shop by widow to Thakardwara, 
validity of.” 

. A Hindu testator directed that the income 

from a shop was to be paid at the expiration of 
each month toa TAakardwara. No particular 
Thakardwara was mentioned. The  testator's 
widow made over the shop to thes Mahant of 
a Thahardw ra to realise the rent ther.of for 
ever. In asut by the reversioners to contest 
the al enation: 

Held, that the intention of the testator was 
that the shop should remain under the manage- 
ment and contrgl of his successors, who were 
to pay the rent theseof toa Thakardwara; and 
tnat the ahenation in favour of the Makan 
by the widow was inoperative and void againsi' 


+ 


™ 
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the reversioners. L BHAGAT Ram v. RAM SaRUP, 
(1923) A. I. R. fL.) 352; 5 L. L. J. 332 588 
Contract, breach of. See BgNAMIDAR 125 

, breach of. See Civ, PROCEDURE CODE, 

1908, 5, 20 : 197 
See VENDOR AND PURCHASER 59 
— of insurance, suit on. See Crvu, 

PRocEDURE Copz, 1908, ss. 20 (c), 115 482 
—~—--——— Breach— Repudiation. < 

It is not every breach but breach of au 
essential term of a contract alone by one party 
that entitles the other to repudiate the con- 
tract, tde breach of non-essential terms entitling 
the’ other party to damages only. S ManokJ1 
. FrAMJI v. FIRM or MANIKLArL Prrrompas 90 
vontract Act (IX of 1872), s, 11—Minor, whether 

can sue on promissory-note. 

A. ptomissory-aote payable on demand executed 
in favour of a minoris not void and can be sued 
‘ upon by the minor, where the minor does not 
subject himself to any detriment by acceptingit. 

Mohori Bibee v. Dharmodas Ghose, 30 C. 539; 
30 1. A. 114; 7 C. W. N. 441; 5 Bom. L. R. 421; 8 
Sar. P. C. J. 374 (P. C.), distinguished. 

Rungarazu Sathrurazu v. Maddura Basappa, 18 
Iud. Cas. 968; 24 "M. L. J. 363; 13 M. L. T. 325; 
(1923) M, W. N. 415, relied on. E SAARFATH Al 
v. Noor MAHOMED, 2 Bur. L, J. 227,2 R.1 810 
s. 23. See Pari delicto, doctrine of 845 
8. 28-—Considevation—Fulure adulierous 

cohabitation—Civil Procedure Code (Act V of 

1908), s. 115—-Refusal to allow plea of illegality 

—M aterial trregularity. 

A bond the consideration of which is future 
adulterous cohabitation is void and cannot 
be enforced even ifthe defendant has benefited 
by the illegal andimmoral contract. 

Deivanayaga Padayachi v. Muthu Reddi, 59 
Ind. Cas. 1003; (19020) M. W. N. 547; 12 L. W. 
291; 39. M. L. J. 525; 28 M. L. T. 255; 44 M. 329, 
distinguished. 

If a Court not only fails to entertain the plea 
of illegality “suo molo- but refuses to allow the 
defendayt to raise it, it declines a jurisdiction 
vested in it by law and also acts with material 
irregularity. 

Sundaram v. Mamsa Mavuthar, 63 Ind. Cas. 
937; 44 M. 554; 40 M. L. J. 497; 13 L. W. 498; 
20 M. L. T. 269; (1921) M. W. N. 272 (F. B), 

Nandigam Gangayyı wv. Madupali Venkatara- 
mayya, 72 Ind, Cas. 839; (1923) M. W. N. 51; 16 
L. W. 988; 3x M. L. T. 425; 44 M. L. J. 80; (1923) 
A. I. R. (M.) 230, relied on. 

Where a Court finds’ à contract to be immoral 
orillegalit should decline to enforce it even though 
the defendant has not raised the plea. 

Holman v. Johnson, (1775) Cowp. 341; 98 E. 
R., 1120 and 'North-Westeyn Salt Co. v. Electro- 
lytic  Alhal | Compasiy, (1914) A. C. 461; 83 L. 
J. K. B. 530; 110 L. T, 852; 58 S.J. 338; 30 T. 
L. R. 313, followed. M KaNDasawwY GovrNDAN 
v. NaRAVANASAMI GOUNDAN, (1923) M. W. N. 566; 
45M.L ].551; (1924) A. I. R. (M ) 159 c08 
S. 25— Cause of action, release of, by 

one finer, if binds other pdviners—Considera- 
- Hon—~Cotuner-claim by defen.anis, relinquish. 
ment of—Pariner, whether competent to discharge 
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debt or bind his firm by submission to arbitration. 

In the absence of fraud one partn@ may 
release a cause of action in which Be and his 
other partners are plaintiffs |, 

Arion v. Booth, (1820) 21 Ra R. 740; 4. Moore 
192, Furnival v. Weston, (1822) 24 R. R. 687; 7 
Moore 356, Jones v. Herbert, (1817) 18 R. R. 
520; 7 Taunt. 421; 129 E. R. 168, Hambidge 
v. Dela Crouee, (1846) 71 R. R. 474,3 C. B. 742; 
4 Dowl. & L. 466; 16 L. J. C. P. 85; 10 Jur. 1096; 
136 E. R.. 297, followed. 

The relinquishment by the defendants of a 
counter-claim is a good consideration for the with- 
drawal of their claim by the plaintiffs. : 

Gulab Chand v. Kamal Singh, 67 Ind. Cas. 4; 
44 A. 424; 20 ALL. J. 2 5; (1922) A I. R. (AJ 
260; 4 U. P. I. PR. (À.) 154, relied upon. 

Baikunta Nath Chuckerbuity v. Bara Lal, 9 
Ind. Cas. 116; 13 C. L. J. 234, distinguished. —— 

Obitey-—In the absence of special authority 
a partner has no power to bind his firm by a 
submission to arbitration. But a debtor may 
lawfully pay his debt to one partner and obtain 
from him a valid discharge. S MAYADAS 
LAKHMIDAS v, BHAGWANDAS PARMANAND 859 
8.48. See CiVir, PROCEDURE CODE. 1908, 
O. XXXII, r. 6 . 905 
43—-Promissory note, suiit on— 

Promisee, whether may sue only one of joint 

promisors. 

Asnit on a promissory note is not bad merely 
because one only of the joint promisors has been 
sued. Pat BisnuATH SanaY v. NANKU PpPASAD 
SinGg, 2 Pat. 466; (1924) A. I, R.(Pat.) 164 988 
—————— SS. 69, 70, Sco pe of. 

Section 69 of the Contract Act contemplates 
only those cases where payment is made by a 

erson under no legal liability to make it and 
or another person whois bound in law to pay it. 

Mothooranath Chuttobadhya v. Kristo Kumar 
Ghose, 4 C. 369; 2 Ind. Lec. (N. S.) 234; Venkata 
Simhadri Jagapatiraju v. Sri Lakshmi Nrusimha 
Roopa, 31 Ind. Cas. 255; 39 M. 795; 29 M. L. J. 
639; 2 L. W. 1046; 18 M. L. T. 464; Danappa 
v. Yamnappa, 26 B. 379; 4 Bom. L. R. 61; Maniit- 
dra Chandra Nandy v. Jamahir Kumari, 32 
C. 643; 9 C. W. N. 670, discussed. 

Mohendra Ghoshal v. Bhuban Mardana, 6 Ind. 
Cas. 810; 38 ©, 1; 14 C. W, N. 945; I2 C. LJ: 
566, distinguished. 

» A purchaser of the title of a mortgagor is not 
personally liable to pay the nottgage-debt. 

Jamna Das v. Ram Autar Panday,*13 Ind. 
Cas. 304; 34 A. 63; 16 C. W. N. 975; i1 M.L T. 
6; 9 A. L. J. 375; (1912) M. W. N. 32; 15 CL. J. 
63; 14 Rom. I R. 1; 21 M. I. J. 1158; 39 I. A. 
7 (P. C.), followed, 

In order to enable a party to recover mone 
paid by him for another under section 70 of the 
Contract Act, it is necessary that the party 
sought to be made liable must not only have 
been benefited by the payment but must also 
have had the opportunity pf accepting or reject- 
ing such benefit. The action will not apply when 
thee payment is made against'his wishes. 

Sevafat Alt v. issar Ah, 42 ind. Cas. 30; 45 
C. 691;.22 Ç. W.N. 347; 27 €. l. J. 60; 
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Yogambal v. Naina, 3 Ind. Cas. 110; 33 M. 15; 
6 M. L. T. 162; 19 M. L. J. 489; Ram Tuhul Singh 
yv- Bisĝwar Lall Saho:, 2 I. A. 137; 15 B. L R. 
208; 23 W. R. 305; 3 Sar. P. C J. 477; 3 Suth. 
P. C. J. x36 (P. C9, Stokes v. Lewis, (1785) 
i T. R. 20; 99 E. K.949, discussed. N PaAnAsHRAM 
*. BOUDRUSA b 
8.73 Expl 


it. 


“oe == * 
- 





See EVIDENCE Acr, 1874, 

s. 92 . 

s. 74—Morigage-—— Interesi, enhanced rate 
of, whether penalty. 

Under section 74 0f the Contract Act, a clause 
in a mortgage-bond providing for an enhanced 
rate of interest from the date cf, default 
js not of necessity a penalty. It may ormaynot 
be a penalty, and whetheritis oris not a penalty 
is a question to be decided on the circumstances 
of each case, 

A mortgage-bond provided that, in case of 
default in the payment of interest, the mortgagee 
would be entitled to recover the entire mortgage - 
money with interest or would be entitled to 
interest at a slightly enhanced rate; 

Held, that the enhanced rate of interest was a 
recompense to the mortgagee for his forbearance te’ 
sue for the whole amount in case of default and 
was not, therefore, a penalty. R P. C. Par, v. 
K.A. L. R. Frau, I R. 460; (1924) A. IR. 
(R.) 46; 2 Bur. L. J. 158 835 
s. 74— Penally, relief. against— Power of 

Couri— Interest, original rate of, whether can 

be reduced. 

Where a bond provides for the payment of a 
penal rate of interest in case of default, a Cor rt 
is entitled to substitute in its place reasonable 
compensation for the breach of contract Lot 
exceeding the amount of peral interest, ‘but it 
should not reduce the rate of interest payable 
on default below the rate origirally allowed in 
the bond. O Suro JIAWAN v. MITDANA, (1923) 
A. I. R. (0) 162 
s. 107—Sale of goods—Refusal to take 
. dellveryy—Re-sale, right of— Appropriation by 

daa absence of, effect of, 

efendants agreed to purchase a certain 
number of cases of dyed sateens bearing 
certain numbers from the plaintiffs  Defend- 
ants failed to take delivery of she goodson the 
ound that the numbers on the cases were 
ctitious and the contents were not cumpiete, 
Plaintiffs thereupon atu tioned the goods and 
sued the defendants for short proceeds: ° 

Held, that in the absence of evidence that 
the def€ndants had, expressly or impliedly, 
assented to the appropriation of the goods, the 
pleintifis had no right to re-sell them and their 
suit for short proceeds was, therefoge, not 
maintainable. L MAKUXAN LAL-HAZARI LAL v. 
Soray BRAN-BAKEHTAWAR MAT, 

— s. 190. See NEGOTIARLE INSTRUMENTS 

Acrt, 1881, ss. 13, 15 - 282 
s. 145—-Princtpal. and  surety— Bond 
executed by surety in favour of credit y-— 
Lia ility of Princi,ai—" Payment, " mening 

















oj. ' , 
he word “payment” in section 145 of the Cdn- 
tract Act means a paymentin money or by trange 
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fer of property and not merely the incurring 
o: a jecuriary obligation in the shape of a bond, | 
promissor -note or acknowled ment of liability, 
Where, therefore, a surety has executed 4 bond 
in favour of the creditor, be cannot claim tlat 
he has made a “payment” tothe creditor with- 
in the meaning of section 145 of the Contract Act 
so 45 to entitle him to recover the amount of the 

bond from the principal. , ; 
Puti  Narayanamurihi Ayyar v. Marimuthu 
Pillai, 26 M. 322, Pundit Doraisami Tever 
v. Lakshmanan Chetty, 34 M.L. J. 285and Aswar- 
khan v. Gulam Kasam,’ 50 Ind. Cas, 6115 15 Ni 
L.R. 78, relied on. L NUR SAMAND KHAN. 
FAJJA j 750 
Contribution. See ÇIVIL PROCEDURE CODE, 1608, 
O. XXXII, r. £05 
1017 


See EQUITY 
Co-owners—Perpetual lease of specific plots by 
one owner—Lease, whether void. 

A lease of specific plots and not of the interest 
of the lessor in those plots, by means of which 
the lessor carves out a tenure of the nature of an 
undet-proprietary interest without the consent 
of the other co-owners of the proprietary «state, 
is null and void as against the non-party co- 
owners. O Lar MOHAMMAD KHAN v, ANAI 
Farma, 26 O. C. 239; (1924) A. I. R. (O.) 60 564 
Co-sharers— Joint wall—Rights of ¢o-owners— . 

Encroachment— Remedy. ae . 

In the case ofa joint wall each partyis entitled 
to actas owner of his own bali and cannot compel 
the wner of tbe other half to bear any grea- er 
burden that he chooscs to place upon it, so tiat 
one joint owner cannot «ncroaci: cn t. è other: . Uf 
of the wall in defiance of the other owner’s rights. 

' Defendant who was a joint owner of a wall 
with the plaintiff built ove1 the joint wall und en- 
croached a few inches bey. nd the middle linc of 
the wall. Plaintiff brought a suit for an injunction 
dir. eling the removal of the encroachment, The 
lower Appellate Court dirccted that defendant 
could treat the portion encroached *zpon as his 
property on payment of compensation to the 

jaintifi: a 

Held, (1) that the plaintiff could not b. cx mpel- 
led tosellthe pviticn encroached upou to the 
defendant; 

' (2) that the encroachment was so slight that 
defendant should not be ‘compelled to pull dowa 
his wall; - 

(3) that the proper order to make under the 
circumstances was to declare that the portion of 
the joint wall encroached upon shall continue 
to belong to the plaintiff. B DAUDKRAN Musz- 
KHAN y. CHANDULAL KANHAYALAL, (1923) A. I. 
R. (B.) 370 521 
Court Fees Act (VII of 7870) s.-6 (ix —Suii 

for redemption—Surplus profits claimed—Cowri- 

fees— Interest, rate of. i M. 

In a suit for redemption*where a definite amount 
is claimed as surplus prefits, the Court-fge payable 
is on the amount of principal due under the aced 
only and not also on the amount of surplus pro- 
fits claimed. E . 

Husuni Khanam v. Husain Khan, 29 A. 471] 

and 


A. W. N. (1907) 133; 4 4A. Ll. J, 375. 


e 
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Gopikishan v. Sorabjee, 68 Ind. Cas. 226; (1922) 
A I. R. (N) 259, followed. N. DAUZLATRAMv. 
Gartas CH: NÉ lei 
s. 19 (xvii), Sch. II, Art. 1— Petition of 
appeal or revision filed by Pleader on behalf 
,, of prisoner —Courl-fee, whether payable. 

A pc tition for appeal or revision signed and filed 
by an Advocate or Pleadcron behilf cf a pris ner 
under an authority signed by the prisoner is ex- 
empted fr m the paymcntof a Court-fec Stamp 
under section 19 (xvii) of the © urt Fees Act. 

. Kali Prosad Banerji v. Gisborne & Co., 10 C. 
61; 13 C. L. R. 156; 5 Ind. Dec. (N. S.) 42, Jaga- 
nath Kahar v. Emperor, 65 Ind, Cas. 553; 
' 4 U. B. R. (1921) 72; 23 Cr. L. J. 121; (1922) A. 
I. R. (U. B.) 14, and Emperor v. Maroti Teli, 
45 Ind. Cas. 158; r4 N.L. R. 77; x9 Cr. Y. J. 494, 
relied on. R, In re Court FEES ACT, IR. 510;25 
Cf L.].277 869 
Criminal Law Amendment Act (XIV of 1968), s. 17 

(1. See LETTERS l ATENT, (Lan) cr. (8) 885 
— s. 17 (2)— Prevention of Seditious Meet- 

ings Act {X of 1911), s. 6—Conviction under 

atier Act whether bars conviction under former 
~— Meeting of unlawful association, what ts. 

Where a person has been convicted and punished 
for an offence under section 6 of the Prevention of 
Seditious Meetings Act, he cannot be convicted 

subsequently for the same acts under section 17 
(2) of the Criminal Law Amendment Act. 

An ordinary procession in which no members 
ofan unlawful association take part does not fall 
within the definition of a meeting of an’ unlawful 
association. L BAHADUR SINGH v. EMPEROR, 
(1923) A. I. R. (L.) 342; 25 CR. L. J. 225 689 
ÜriminalProcedure Code (Act V of 1898), ss. 1, 

95 (1) (a)—- Village M unsif complainanit—Sanc- 

Hon. 

Under section 195, sub-section (i), clause (a), 
sanction for prosecution is not necessary when 
a public servant, like a Village Munsif, against 
whom the offence has been committed, is him elf 
the complainant. 

Section 1 of the Criminal Procedure Code, 
which makes the Act inapplicable to heads of 
villages in the Madras Presidency, simply means 
that in his official capacity as Village Magistarte, 
i.é., in proceedings he takes as such, he is not 
governed by the Code. It has nothing to do 
with hisinitiating proceedings before a Magistrate 
as a complainant himself. M PUBLIC PnosECU- 
Ton v. MARI MUDAN, 19 L. W. 3o; (1924) M. WA 
N. 1455,25 CR L 9. 221 j 658 
- — ss. 4 (b), 195, 200, 587— Complaint, what 
| is— Document addressed by Police Officer to 

-superioy oficer and produced before Court— 
" Complainant, failure io examine— Irregularity, 

The failure to comply with the provisions of 
section 200 of the Criminal Procedure Code is 
an irregularity which, unless it has occasioned a 
miscarriage of justice, is curable by section 537 
(a) of the Criminal Procedure Code, 

. Lohehath v. Sanyasi Charan, 39 C. 923 7G 
W. N. 525, AH Muhammad v. Emperor, 1a Iud. 
Cas, 515:2 P R. 1912 Cr; rt P. L. R. ror2; 49 
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Cr; 32 P. W. R. 1911 Cr; xa Cr. L. J. 217, 146 
P. L. R. 1911, relied one 

A Superintendent of Police granted sanction 
for the prosetution of the accuser. nnder section 
195 of the Criminal Procedure Code in ferpect 
of an offence under section 183 of the Penal Code 
and direct.d a Sub-Inspector to prepa ea com- 
plaint and a calendar of witnesses. These do: u- 
menis wire preparcdand submitted to the Superiz- 
t.ndent of Police and were subsequently produced 
before a Magistrate, who took cognisance of and 
tried the case; 

Held, that the complaint prepared by the 
Sub-Inspector although not addressed to a Magis- 
trate was a complaint within the meaning 
of section 195 of the Criminal Procedure Code, 
and the Magistrate was, therefore, competent 
to take cognisance of the case. 

Kailas Kurmi v. Emperor, 30 C. 285, Tara 
Prosad l aha v. Emperor, 30 C. 910; 8 C. W. N. 17 
(F. 1.) and Bhana v. Emtevor, 8 Ind. Cas. 1160; 
32 P. R. 1910 Cr; 39 P. L. R. rgrx; 12 Cr. I. J. 
£0; 51 P W. R. 1910 Cr., distingnished, 

Dilan Singh v. Emperor, 17 Ind Cas. 570; 
40 C. 360; 13 Cr. L. J. 826 and King-Emperor v. 
Sada, 26 B. 150; 3 Bom. L. R. 586, relied on. 
L CHAIRAGH DIN v. EMPEROR, 4 L. 359; 25 Cn. L. 

1 


jal? g 

— ss. 4 (h), 107, 112, 208— Application 
under s. 107, whether complaini— Summary dis- 
missal— Inherent power of Magistrate. 

An application under section 107 of the Crimi- 
nal Procedure Code does not fall within the defini- 
tion of a “ complaint " under section 4 (4) of the 
Criminal Procedure Code, and section 203 of the 
Code has, therefore, no applicability to such an 
application. But every Magistrate possesses the 
inherent power of refusing an application whick 
he finds to be groundless, and in the case of an 
application under section ic7 of the Criminal 
Procedure Code, if a Magistrate is satisfied, after 
making an enquiry himself or through some other 
agency that the apprehension of a breach of the 
peace complained of does not exist, he need not 
make an order under section 112 of the Code and 
must dismiss the application. L SBAMAS-UD- 
Dm v. RAM Dvar SINGH, 25 CR. L.J. 89 25 
38. 4 (1), 454—Waiver of right of trial 

as European British subjeci— Right of appeal or 

Revision as European, tf sustasnable—'' Case," 

meaning of. 

Where an accused waives his right to be tried 
as a European British subject, the special pri- 
vilege given to him as such includigig the right 
of appeal ot revision to the High Court by vir- 
tue of section 4, Clause (7), Criminal Procedure 
Code, islost, and he should be tried like any 
othe* ordinary person not only in the matter 
of the trial itself but in the matter of appeal 
and revision as well. e 

Queen-Empress v. Grant, 12 B. 961; 13 Ind, 
Jur. 110; 6 Ind. Dec. (N. S.) 858, followed. 

Harris v. Peal, 58 Ind. Cas. 351; 21 Cr. L. J. 
767; 17 A. L. J. 896, not followed. 

The word “Case” in*section 454, Criminal Pro- 








qnit ANAA 


P. W. R. 1911 Cr; r2 Cr. L. J. 53), and Girdhayi «cedure Code, includes the whole of the proccedings 
. Lol v, Emperor, to Ind, Cas, 156; tr P. R, ror connected with the prosecution, the trial, the 
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appeal and the revision. M JEREMIAH v. JOHN- 

SON, 45 M. L. J. 800; 18 L. W. 895; 33 M. I. T. 

194; (1929) M. W. N. 60; 25 CR. L. J.231 

——.—— og. 06,403— Burma Village Act (VI 
of 1907), s. 9o— Penal Code (Act XLV of 
i860), s. 294, offence under—TIrial before 
Village Headman, whether bars trial by Magis- 
trate. 

Under the Burma Village Act, a Village Headman 
has power to try, as a Court, inter alia, an offence 
under section 294 of the Penal Code, and a trial 
for an offence under that section by a Village 
HWeadman, therefore, bars a subsequent trial 
of the same accused for the same offence before 
a Magistrate, R Noa E v. EMPEROR, 2 Bur. I. 
J. 149; x R. 449; (1924) A. I. R, (RJ 25; 25 a 


. je 2 
E dh 10,950,356— Bench of Magistrates, 
trial by —Different Magistrates al different hearings 

— J egality— Procedure— Ke-trial, 

The object of constituting a Bench of Magis- 
trates fer conducting a trial is that the Magis- 
trates constituting such Bench, or atleastso many 
of tiem as form a quorum, must attend every 
hearing and must individually and collectively 
beina position to apply their mind to the evi- 
dence adduced on either side, which should be 
recorded under section 356 of the Criminal Pro- 
cedure Code in their presence and hearing. 

Section 16 of the Criminal Procedure Code 
authorises the Local Government, or, subject 
to the control of the Local Government, the Dis- 
trict Magistrate, to make rules, consistent with 
the Code, for the constitution of such Benches, 
and to regulate the time and places of their sit- 
tings, but consistently with the Code the consti- 
tution of a Bench cannot be changed during the 
progress of a trial except in the circumstances 
referred to in section 350 of the Code, and at 
least So many of the Magistrates as constitute 
a quorum, who commenced the hearing of a case 
must continue it till its conclusion. 

Where the minimum number of Magistrates 
required to constitute a quorum are not the same 
throughout the trial, the trialis vitiated. 

Wnere a trial is vitiated owing to the non- 
observance of tne rule that the same Magistrates 
must be present at every hearing, the proper 
course for an Appellate Court is not to direct 
tbe acquittalof the accused butto direct a re- 
trial, especially if the interests of the complainant 
so require. O Brij BHUKBAN y. RAM KIRAT 
(1923) A. I. R (O.) 163; 25 CR. In J. 195; rt 

. J. Of * 
ae) : ss. 17, 489 — Criminal Rules of Practices, 

y, I22— Criminal trial, stay — of— District 

Magistrale, powers of—Mischief and rigting, 

complaint af—Stay of trial during pendency of 

civil suit for tille— Improper order— Revision. 

Section 17 of the Code of Criminal Pro- 
cedure, which declares all Magistrates and Benches 
of Magistrates in any District to be subordinate to 
the District Magistrate of the District who js in- 
vested with powers t make rulesand give special 
orders andr 122 of the Criminal Kules of Practice, 
which treats of his p.wers of super, ision over theirs 
magisterial work, suggest that a District Magis- 
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trate has wide powers of superintendence over his 
subordinate Magistrates which might be ccrsjdcr- 
ed to justify spe ial directions being issued by him 
to stopor go on with particuler proceedings pend- 
ing before them. 

But itis inexpedient that the trial of a criminal 
case on a complaint of rioting and mischief should 
be stayed pending the disposal of a civil snit 
on the question of title and an order staying 
such a trial made by a District Magistrate 
is liable to be set aside by the High Court. M 
NAMBIA PILLAI v SUDALAIMUTHU NADAN, (1923) 
M. W. N. 276; 17 L. W, 570; 32M. I. T. 191; 44 
ui L. J. 642; (1923) A. I R. (M) 505; 25 Cr. L. :. 
200 7 


f 
S3. 32, 428— Appellate Court — Enhance- 
ment of sentence. i 
An accused was tried and convicted by a Second 
Class Magistrate on a charge under section 406 
of the Penal Code and sentenced to three months” 
simple imprisonment. On appeal the Appxllate 
Court affirmed the conviction but vared the 
sentence passed to a fine of Rs. 400 with an 
alternative sentence of rigorous imprisonment : 
Held, that the sentence passed by the Appellate 
Court was siya vires and, therefore, illegal. A 
MOHAMMED YAKUB ALI y. EMPEROR, 45 <A. 594} 
(1924) A. I.R. (A.) 130, 25 Cz L. J. 312 1682 
———— 8.90. See C. P, EXCISE ACT, 1915, 8. 43 
ta) (7) 19 


— 88. 55, 0l—Security bond for appearance 

im Court— Liability of surety. 

Two men were arrested under section 55 of the 
Criminal Procedure Code and were released on 
bail, the petitioner giving bonds in each of which 
he undertook that the person concerned would 
appear in Court when required to answer the charge 
specified, failing which he would forfeit the sum 
of Rs.1,000. Three months afterwards both men 
who had been released on bail were suspected 
of complicity in certain offences and the 
petitioner was required to prodyce them. 
He failed to do so and an order of forfeiture of 
security was made against him: . 

Held, (1) that the undertaking of the petitioner 
could at the most be regarded only as one to pro- 
duce the persons concerned when their presence 
was required in connection with proceedings then 
pending against them, and that he had never 
undertaken to be responsible for their attendance 
fe answer charges in respect of offences that might 

e committed at some future time: - 

. (2) that, therefore, his failure to produce them 
to answer charges in respect of such offences 
could not be held to be a breach of the bonds 
executed by the petitioner and the order of for- 
feiture must, therefore, be set aside. L Mawa 
v. EMPEROR, 25 CR. L. J. 131 | f 297 


ss 88, 435, 438— Attachment of properiy— 

Order refusing to release pfoperty— Revision. 

An order under section $8 of the Criminal Pro- 
cedure Code refusing to release certain property 
from attachment is a proceeding within the mean- 
ing of section 435 Of the Code and is subject to 
the revisional jurisdiction of the Hizh Court. 

Ijam Din v. King-Einperor, 9 P. R. 1908 Cr ^ . 


e] 
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29 P. W. R. 1008 Cr; 8 Cr; I. J. 260, followed. 

L SANTA SINGH v. EMPEROR, 25 CR. L. J.82 18 

= s. 106 (3)— Absence of finding as to 
breach of peace— Appellate Court, whether may 
demand security. 

In the absence of a finding that any breach 
of peace occurred, an Appellate Court has no power 
under section 106 (3) of the Code of Criminal 
Procedure to direct the accused to enter into a 
bond for keeping the peace. M In ve TEIRUMAL 
Reppy, 30 M. L. T. 348; (1923) A. I. R. (MJ) 133; 
25 Cr. Lj. J. 294 9068 
— ———- ss. 107, 110, 489— Security proceedings 
C Interference in preliminary | stage—— Revision. 

The High Court seldom interferes in the pre- 





liminary stage with the discretion of a Magistrate 


taking action under the preventive sections of the 
Code of Criminal Procedure, but it will exercise 
its powers ofinterferencein a case where the order 
of the Magistrate is based on materials which are 
clearly insufficient to support the order, © 
NaraR CHANDRA Pan CHOWDBURYV v. EMPEROR, 
38 C. L. J. 198; 28 C. W. N.23; (1924) A. I R. 
(C.) 114; 25 CR. L. J. 189 429 
ss. 107, 117 (4), 288, 585—Security pro- 
ceedings— Joint trial, whether  permissible— 
joint  irial-—Charge framed against one accused 
and not against other— Irregularity, 
. Section 117 (4) of the Criminal Procedure 
Code permits the joint trial under section 107 
of the Criminal Procedure Code of several persons 
who ranged on the same side. 

Har Dutt Panday v. Emperor, 33 Ind. Cas. 
645; 14 A. L. J. 268; 17 Cr. L. J. 165, disting- 
wshed, 

Two persons were jointly tried and convicted 
under section 506 of the Penal Code, but a charge 
was framed against one of them and no charge 
was framed against the other: 

Held, that the omission to frame a charge did 
not prejudice the latter in any way and was 
covered-by section 535 of the Criminal Procedure 
Code. A GANGA PRASAD v. EMPEROR, (1923) A. 
I. R. (A! 476; 25 Cr. L 1.200 568 
——— — 88. 107, 239-— Conspiracy to molest people 

— Joint triaL— Preliminary ordey not. served on 

absent acrused— Order sulscquenily explained to 

accused. in Court— Irregularity-—Effect on trial 

— Accused taken i. custody afier order. under s, 

107—-Order, whether vitiated. 

All persons who have joined in a consp racy 
to molest and to cause injuries can, if their 
common aims and objects are once established, 
be tried together and be bound overin one case 
under section 107 of the Criminal Procedure 
Code. 

If in a case under section 107, Crim nal Pro- 
cedure Code,’a preliminary order is not served 
on an absent accused and then that accused 
appears and the order isgead out to him in Court, 
the requirements of the law are substant ally 
complied with and the trial is not vitiated ow ig 
to this irregularity. l 

Obitey.—The procedure of taking accused 
persons after an order under section 107, Criminal 
Prosedure Cede, has been passed against them, 
in’ handcuffs to a place where they are to execute 


+ 
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e 
their bonds is wrong, but being a subsequent 
incident it daes not vitiate the order. M Bayz Rao 
v. EMPEROR, 25 CR. L. J.132 T 228 
S. 108— Press and Registration of Books Act 

(X XV of 1867), ss. 3, 4, $, 7, 18—Security to 

be of good behaviour—Seditious — pamphiet.— 

Authorship, whether sufficient to impose liability 

—Proof of atkhorship—Declaration of Manager 

of Press—Printer and publisher, liability of— 

Dissemination, proof of. 

There is no presumption as regards a printed 
book that the person whose mame appears as the 
author is the author thereof. 

The statement of the Manager of a press pree 
sumably made under section 18 of the Press and 
Registration of Books Act, that a certain person 
is the author of a book is no evidence of the fact, 

and for the purposes of a proceeding under sec- 
tion 108 of the Criminal Procedure Code, the fact 
of authorship must be provedlike any other fact. 

By printing a book the printer abets the dis- 
semination of the book within the meaning of 
section 108 of the Criminal Procedure Code, but 
in order to make him liable under the section, he 

must be shown to have had knowledge of the matter 
published. 

A declaration under section 4 of the Press and 
Registration of Books Act, is no evidence of the 
knowledge of the printer of the contents of a book 
printed by him, though it is a fact which, along 
with other evidence in the case, must be considered 
in deciding the question of fact. 

In the caseofthe publisherofa bookit may be 
presumed that he has disseminated or abetted 
the dissemination of the book within the meaning 
of section 108 of the Criminal Procedure Code 
and that he has knowledge of its contents, 

Per Shah, A. C. J.—For the purposes of 
section 108 of the Criminal Procedure Code it 
is not sufficient to prove that the person pro- 
ceeded against is the author of a sedit ous pam- 
phlet, the prosecution must give some evidence 
as to his connection with the actual publication 
or subsequent dissemination of the pamphlet. 

There is no provision in the Press and Registra- 
tion of Books Act, as to the presumption to be 
drawn from a declaration made under section 4 
of the Act, and from the names of the printer and 
publisher printed under section 3, as there ig 
under section 7 as regards declarations made under 
esaction 5 of the Act. B PIRE y. EMPEROR, 25 
Bom. L. R.97;47 8. 433; (1923) A. rR. (B) 
255; 25 Cr. I. ] . 150 204 
110, scope of—Security for good 

behaviour — Asssciaiton with bad characters. 

Toe provisi.ns of section iru of the Criminal 
Procedure Code should uot be used inuiscriminate.’ 
ly. There should be reliable evidence ayaiust € 
min, before ue oug -t t» be called upon toefurnish 
security; the mere fact that he associates wita 
pers ns of bad character is no enough fto Mije 
him within the purview of the ' section, L 
ABDULLAH v. EMPEROR, (1923) A.L. R. (L. 419; 
25«rf L.I.314 . 1034. 

s. Fes ed divaciing furnishing of | 
security—Surely, enquiry as to fitness of, whet 
can bg: delegated, f i Mr 


. + 
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It is mot competent to a Magistrate. who has 

assed an order under section 118 of*the Criminal 
Procedure Code to delegate to another the duty 
of enqu.ring into fhe fitness of asurety tender- 
ed by the person against whom the order is 
made; he should make such enquiry himself. 

King-Emperor v. Kaim Khan, 18 P. R. 1906 
Cr.: 14 P. L. R. 1907; 5 Cr. L. J. 148; 5 P.W. R. 
1907 Cr., followed. L Kanwar, NaABHv. HMPEROR, 
35 Cr. I. J. or 27 
gs. 133, 185, 187—- Notice io accused— 

Appearance— Procedure. 

Where a Magistrate issues a notice to an accused 
andersection 133 of the Code of Criminal Procedure 
he can make it absolute under section 135 of 
the Code only if the accused does not appear and 
protest againstit. Where, however, the accused 
appears and protests against it, the Magistrate 
should proceed under section 137 of the Code, 
as if the case were à summons-case, A JASSI vy. 
BMPEROR, 20 À. L. J. 692; (1922) A. I. R. (A,) 335; 
25 Cr. L. J 266 826 
s. 144, order under, whether evidence of 
possession, See EVIDENCE ACT, 1872,8. 101 347 

s 145. See Crvi, PROCEDURE CODE, 
1908,0. IL, r. 2 (3) ; 76 
s, 145, compromise in ptoceedings under, 

effect of. See ESTOPPEL i 597 
— 8. 145— Nature of proceeding—Quasi civil 

procesding—Ex parte proceeding— Revision, 

Tne proceeding under section 145, Criminal 
Procedure Code, being a quasi civil proceeding, 
if itis held ex parte, the High Court may set it 
aside aud allow both the parties an oppoitunity 
to adduce their evidence. ( BANDE ALI v. 
RxjaULLAH, 25 Cr. L- J. 303 975 
wae 8. 145, proceedings under—Breach of 

peace, apprehension of, absence of-— Procedure, 

The apprehension of a breach of the peace is 
the first condition necessary to give a Magistrate 
jurisdiction under section 145 of the Criminal Pro- 
cedure Code, and if in the course of a proceeding 
under that section it is found that there is no 
longer any such Apprehension the Mayistrate’s 
jurisdiction ceases and he ought to stay all fur- 
ther proceedings under ‘lause (5) of che secuon. 
C MUHAMMAD KHANDU SARKAR v. SADAK ALI 
S ERIKA, 38 C. L. J. 284; ((923). A.I. R. (C) 577: 
25 ct. 1. J. 291 963 
——À—— 8, 145—Waier. channel, dispute concern- 

ing, nawsrs of—Proceedings, when justified. 

A dispute concerning the flow of water through 
a channel for purposes of irrigation over another 
person's field is a dispute concerning water with- 
in the meaning of section 145 of the Qriminal 
Procedure Code. But where the channel is not 
bfing actually used for irrigation at the time 
of the dispute, the dispute does not fall within 
the purview of that section, and proceedings 
under that section cannot be started in respect 
of it. 

Where there is ample time for the obtaining 
ef a civil remedy, proceedings under section 145 
of the Criminal Procedure Code are not just 
fied. O CHOTEY Lary. EMPEROR, 35 Cr. le J. 327 

7s 776091 
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— 85, 14E, 146,  proceediggs  under— 
Possession detoered under decree of Civil Court, 
effect of —Magistiate, duty of. l 
In a proceeding under section 145 of the Crimi- 

nal Procedure Code the Magistrate is bound to 

give effect to a Civil Court decree under which 
possession of the property in dispute has been 
recencly given to one of the parties to the dispute. 

S T OJHA v. HIRANAND OJHA, 24 Cr, 
. Je 24 

———— —- $8, 145, 850, 380— Proceeding | under s. 
I45— Power of Magisirate to rely om evidence 
taken by his predecessor— Evidence voi read. ouer 
— Irregularity, whether fatal. 

In a proceeding under section r45, Criminal 


Procedure Code, the M.yistrate is within his 


jurisdic.iion to decide the case upon the evidence 
partiy recorded b> his predecessor and partly 
by himself even though one of the parties demanus 
a de novo hearing. 

Where evidence is not read over in accordance 
with section 360 of the Criminal Procedure Code, 
it cannot be held to be an irregularity to support 
the proposition that the Magistrate had decided 
the case on no evidence at all. l 

Guru Churn Sen v. Kali Nath Dass Biswas, 
23 W. R. 62 Cr., distinguished. Pat SONpI SINGH 
y. GOVIND SINGH, 35 Cr, L. J.89; 5 P. L.T. 237: 
2PL.R.re8Cr. 9b 


ss, 145, 520— Proceeding under s. 145— 
Transfer, power of—-Breach of peace—M agis. 
trate, opinion of, whether ground for transfer. 
Section 526 of the Criminal Procedure Code 

is applicable to proceedings under section 145 

of the Code, and the High Court has, therefore, 

power to direct a transfer of such proceedings. 

Sardar Karam Singh v. Hearsey, ix O. Cy 
61; 7 Cr. L. J.423, followed. 

In a proceeding under section 145 of the Criminal 
Procedure Code, the question whether there is 
likely to be a breach of the peace is an execu- 
tive question, on which the Magistrate may 
form his opinion on any intormatiqn, not 
necessarily on evidence at all; and the mere fact 
that the Magistrate has made up wis mind 
that there is no tikelihood of a breach of the peace, 
is not a grouud for directing a transfer of the 
proceeding to another Magistrate. O MUHAMMAD 
NaQr KHAN y. RABAMAL-UN-NISA, (1933) A. 1. R. 





e (O.) 16.; 25 Cz. L. J. 1 562 





91 
ss, 145, 526 — Proceedings under s. 
wheter can be transferred. : 
Section 520 01 the Criminal Procedure Code 
does ,ot empower a High Court to pas- an order 
fot the transier of proceedings under seciion 14g 
of the Code, as such proceedings cannot be de- 
scribed as a criminal case, which meats a case inv 
which a person is accused of an ofience. 
Anmad Barhsh v. Emperor, 24 ind. Cas. 971; 
5 P. R. Iyr4 Cr; 154 P. L. R.r9.4; 15Cr. L. f. 
563; 56 P. WY. R. :913 CF. and Is re Pandurang: 
Goyitid Pujari, 35 B. 179; 2 Bom. L. R., 755, relied. 
on. L NARAINSFNGH v. GANDHARV RaJ,25 Cr. L. - 
J.279 a. : ' 808: 
—— 88, 145, 587—~Breach of pedce imminent: 
"—Prelinunury- orüer-—Copy^ “ofy ^ order not’ 
+ 


145; 





* 
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and it is 
. terests of such persons that section 
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fixed — Failure to give notice to persons interested 

— Irregularity—Dnuiy of Magistrate. 

A preliminary order under section 145 of the 
Criminal Procedure Code should be made as soon 
as a Magistrate finds from a Police report that a 
breach of the peace is imminent. 

The itregularity of not affixing a copy of the 
preliminary order on or near the land in dispute, 
undersection 145 (3), Criminal Procedure Code, is 
cured by section 537 of the Code. 

An omission to give notice of proceedings under 
section 145, Criminal Procedure Code, to persons 
interested in the property in dispute is not.a de- 
fect. Evenif it be one, itis cured by the provisions 
of section 537 of the Criminal Procedure Code. 

Any interested person to whom the Magistrate 


- In his discretion does not direct the notice to 


issie or any such person of whose interest the 
Magistrate is unaware, can always intervene under 
section 145 (5) of the Criminal Procedure Code, 
specially to safeguard the in- 
145 (5) 
was enacted. 

In  ptoceedings under section 145 of the 
Criminal Procedure Code the Magistrates are 
concerned primarily with danger of a breach 
of the peace and the taking of prompt measures 


` to prevent it; the question of actual possession 


even is entirely subsidiary. N BuuRE Kuan v. 
FAKIRA, 25 Cr. In J. 159 900 


S, 162—Siatement made to 
whether evidence. 

When a witness who has made a previous 
Statement to the Police is examined in Court, 
that statement can be used to contradict and 
sometimes to corroborate him, but itis not sub- 
Stantive evidence by itself and a conviction can- 
not be based on it. A SHrAM SUNDER v, 
EMPEROR, (1923) A. L R. (A) 469; 35Cr. L. J. 
204 572 


a 





Police, 





3.104. See Bvipence Act, 1872, s. 30 
1095 


—— B, i1Oü-—Confession, —— recording of— 
Voluntary nature of confession, enguivy as to— 
Magistvate, duty oaf—Contession made $n 
presence of Police Officer. 

Section 164 of the Crimnal Procedure Code 
makes it imperative for a Magistrate before record» 
ing a confession made to him in the course of a 
Police investigation to question the person making 
it ss to whether he is making it voluntarily and 
if this is not done the confession is not admissible 
in evidence. 

Farid v. Emperor, 65 Ind. Cas. 61332 I. 323; 
a P. W. R. 1922 Cr. 23 Cr. L. J. 149; 4 U. P. Li 
R. (la) 33: (1922) A. I. R. (L.) 237, followed. 

It is the duty of a Court when considering a 
eonfession recorded during the course of a Police 
investigation and which is subsequently retracted 


.40 come to a definite conclusion that it is yolun- 


tarily made, before it i$ admitted in evidence, 
Tf the Couxt has any doubt*on the point it should 
siva the benefit of the doubt to the accused person. 

The accused, while in Police „custody, made 
a confession on being questioned by the Court 


Juspector who forthwith produced him  hbelore 


>» 


` 
in ae . 
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a Magistrate. ‘The latter proceeded to record the 
confession in the presence of, the Court Inspector 
and after recording it remanded the accused to 
Police custody: . 

Held, that it would be most unsafe tð hold that 
the confession was made voluntarily, and that, 
therefore, it could got be taken isto consideration 
as against the accused. L NEKI v. EMPEROR, 25 
Cr. L. T. 116 180 
s. 172— Police diary —Stalomenis recorded 

an loose pieces of faper— Irregularity. 

The paper upon which the statement of a per- 
son examined by a Police Officer in the course 
of an investigation is written should be attached 
to the Police diary proper, which should contain 
a narrative of events. ‘ 

The practice of noting down the statements 
of witnesses examined by the Police on loose 
pieces of paper and afterwards entering these 
statements in the diary is objectionable. W 
LaxMANw. EMpgror, (1924) A.I. R. (N) 33325 
Cr. L. J. 14: 237 


— g. 177 — Atlempi to cheat-— Place of trial, 
Accused were charged with attempting to 
cheat the Currency Officer of Bmbay by claim- 
ing payment of halves of certain Currency Notes 
the declaration in support of the claim was signed 
and posted in Calcutta, and the question was az 
to the Courtin which the accused should be tried: 
Held, that the offence was committed at 
Calcutta where the trial should take place. 0 
AMULYA CHARAN Dutt, J re, (1623) A. L R. (C) 
401; 25 Cr. L. J. 184 424 
ss. 177, 528—Penal Code (Act XLV of 
1860), ss. 4X7—Cheaiing dy  chequs— Cheque 
delivered at one place—Letisy received at another 
flace— Jurisdiction to try offence—High Couri, 
power of, to direct where iria] should take place, 
Accused, residing and carrying on business 
at Gaya, gave a cheque to the complainant, 
which was dishonoured by the Bank in Calentta 
on presentations Correspondence then took 








amm 





‘place between the parties, and the crucial letter 


which indicated that the complainant had been 
cheated was recelved by him at Buxar, He filed 
a complaint against the accused for cheating 
at Buxar i 

Held, (1) that the Buxar Courts had jurisdi ' 
tion to enquire into and try the offence; 

Reg. v. Rogers, (1878) 3 Q. B. D. 28; 47 L. Jë 
M. C. 11; 37 L. T. 473; 26 W. R. 61; 14 Cox C. C. 


32, relied on. 


(2) that the High Court, however, had po- 
wer to direct that the trial should take lace at 
Buxar or Gaya; 

that the right and proper course to adopt 
was to direct that the accused should stand his 
trial at Gaya, where he resided and where the 
prosecution could have been initiated rather 
than that he should go to Buxar possibly on more® 
occasions than one to answer the chargé, Pat 
MertcarFs 7. WAtson, 25 Cr. LJ. 82 1? 


S. 1050-——Court giving 
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offence or to hear en appeal against the convic- 

tion for it, N SEssions JouDcr, BHANDARA v, 

PANDIA, . (1924) A. I, R. (N.) @33ea5 Cr. LJ. 171 
3 


95 
§.195—Sinciion lo prosecute, when to be 
granted—Delay in making application, effect of. 

There is no limitation for making an application 
for sanction to prosecute, but no time should be 
lost in instituting a proceeding of this nature, 
as delay tends to prejudice the person against 
whom proceedings are to be taken. 

Yad Ram v Risal, 5 Ind, Cas. 469; 7 A.L. J. 
go; IX Cr. L. J.* 140, relied on, 
~ Sanction to prosecute should not be granted 
unless there is a reasonable expectation of a con- 
viction. L ABDUL QADIR v. M, IBRAHIM KHAN, 
25 Cr. L. J. 119 83 
8.195 (a)-—Penal Code (Act XLV of 

1860), ss. 182, 193— Village Magisivate as public 

servant, whether subordinate to Sub-M agisivate— 

Offence oj false information to Village Magistrate 

—Grant of sanction by Sub-Magisivate-— 

Revocation by Disirict Magisivate—- Application 

do High Court—Revision. 

A Village Magistrate is nota “Public Servant” 
subordinate to a Sub-Magistrate within the mean- 
ing of section 195, clause (a) of the Criminal Pro- 
cedure Code, and the latteris, therefore, 1,01 compe- 
tent to grant sanction for prosecution in respect 
ef an alleged offence under section 182 of the 
Penal Code for giving false information to the 
Village Magistrate. 

Venkatasami v, Narasimayya, 4 M. L. T. 
214; 15 M. L. J. 584; 8 Cr. L. J. 400, followed. 

Queen v. Naraina, 4 M. 241; 1r Weir 
ri 2 Weir 456; r Ind. Dec. (N. $.) 1004, not follow- 
e * : 

Where a sanction for prosecution for an offence 
under section 193 of the Penal «ode is 
gtanted by a Sub-Magistrate but is revoked by 
the District Magistrate, a further application 
forsanction shoulu be made to the Scssicns 

udge and not to the High Court cirect. 

here no such application is made to the 
Sessions Judge, the High Court would decline 
to interfere. M PALLIKUDUTHAN v. Buppy 
Gourpan, 45 M L.J. 553; (1923) M. W. N. 7453 
25 Cr. L. J. 215 : 647 
£3. 195, 307, 587—Trial by Jun— 

Reference to liigh Court—Powers of C ouri- 

Sanchon to prosecute, absence of, effect ofe 

Faure of justice, 

Whengheating areference under secticn 307 of 
the Crim nal Procedure Code, the whole case-is opin 
to the High Court, and in deal ug with the reict- 
ence it exercisesall the powers which it ex. icises 
on appeal, Under seciion 537 of the Cotle, there- 
:ore, itis not competent to the High Court, when 
dealing with such a reference, to take any action 
in consequence of a want of any sanction required 
by section 195 of the Code, which would take the 
form of an order quashing the whole of thé pro- 
ceedings and directing a re-trial, unless such went 
hasoccasioned a failure of justice. B ExrpuhRomv. 
SoANKAR BALERISDNA, 47 B. 31; 24 lom. 4 R. 
aa} (1922) A. I, R. (B.) 308; 25 Cz, I. J. 315 1088 
pancasan B9. 190, A7 G—- Pena! Code (det XLV of 


s * * 
» 
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1860), s. r82— False complaint agatiust Police 
Officer before Deputy Commissioner — 1Imquiry 
by Superintendent of Police*-Prosecution order 
by Deputy Commissioner, legality of. 

The applicant gave a petition to the Deputy 


‘Commissioner alleging that a certain Sub-lnsj c- 


tor of Police had borrowed a certain amount of 
money from him, which he refused to pay, and 
when asked to pay it, threatencd to kill him, etc, 
The Deputy Commissioner ordered the Supe ninterd- 
ent of Police toinquire into the compieiut. The 
latter reported that the case was iale and hed 
been putin as a bit of feshband?. Upon this the 
Deputy Commissioner ordeied prosecution of the 
applicant under section 182, Penal Code: ` 

Held, that the proceedings in the Court of the 
Deputy Commissioner had been altogether irregu- 
lar and unwatranted by the provisiuns of the Cri- 
minal Procedure Code and that the order tor 
prosecution of the applicant must be set side. 
O Laura PRASADU. EMPEROR, 23 O. C. 382; 25 Cr. 
L. J. 303 975 

ss. 185, 587, 656. See Penan Ccpr, 

1560, 5. 174 683 
— s. 188— Pettal Code ( Aci X L V of 1860), 

$. 124À, offence undsy——Sanchion to prosecute— 

Form of sanction, 

‘Lhe l.w oes nut lay down uny particular form 
in wii te sancto. io prosecute i.r.n cfience 
ui dei:e:tion 124 A of t.e lenal Cort, sh ul be 
accorded. hi Surctid iss. cni iiit ahus uc 
peroocs to bc prosecuteu ard specifics t cee di 6 
un er whi. tbeyarc all cd t have u mait ed 
the offe.ce,as als. tne ,eriod of t.ei a.c uty. 
she mere fact that tue sanction utes not $ (cay 
the utterances of tLe accus weoila n.t cfict 
its v.lidity. L KISHEN SINGH v. EMPEROR, (19,3) 
A.L R. (L) 333;25 Cr. L. J. 279 © $71 
$8. 200, b57, 556— Criminal ivial—Com- 

lamant, Jure bu examinm— Itreguiari-— 

Offence under — Mumcipal AcimMagisivate 

President of Town  Commitiee, wihetney dis- 

qualified — Fracace: .. ; 

The lailure to examine a complainant urder 
Section 200 of the Criminal Procedure Lode is an 











irregularity curaLle uncer section 537 of the 


Code. 

‘Lhe mete fact that a Ma istrate who tries an 
offence uncer t, c Miriupa) Aa Lappies tc Lethe 
Piesiucut of the Tuwa Comnnittee gaves lam LO 
perso alintc(xcei in ile pioctecini: LLCCI Section 
556 of tie Crimun.] Piccearse (cae. 

A Magisiz. tu whe, in his capacity of Presidint 
of the Tow. Committee, merely «authorises, Lut 
aces not direct, a picsecution is nct disqualified 
ftom tryin, the case unaer section 550 oi tke 
Criminal Ficcecure Code. 

Lisneshay bailecharya v. Emjecs, 7 Ird. Ces, 
851; 52 À. tL 537 A. L. Ja 749; 11 Cr. Le ). 447, 
ang Queen-Emgpiess v. Cheschs Reddi, 24 M. 236; 
$ Wait 730, aistinguisicd, 

Iiis exizen «ly unde:iiable, however, that when 
other Megistiates sle aveiluble, a Mapistiet, 
should tly a qse in which he Las, in a differed, 
cHitial Capacityp give: forma] sanction to the 


prosecution. R Gori CHADD v. EMPEROR X E. 517 
(i903) sds Ao (B) 27125 nie eia "BOM 
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ss. 938, 437— Complaint, dismissal of— 

Further enqui?y—Order | divecting— Notice to 

accused, whether necessary. 

Where a complaint is dismissed under sect on 
203 of the Criminal Procedure Code after giving 
the accused a opportunity of being heard, an 
order directing further enquiry into the case under 
s-cion 437 of the Code should not be made 
without giving notice to the accused © JoczsH 
CainoRi Seno NIKUNJA Banarl CIIUWDHURI, 27 
C. W. N. 452; (1923! A. 1. R. (C) 651; 25 Cr. L. J. 
t40 . 238 

— — ss 203, 439, dismissal of complaint wi. h- 
out ufüicent enquiry, See PENAL Copr, 1860, 
8S, 204,477 391 
— — — sg. 209-——-Commiiment to Sessions—Duty 
of Magisirate—'' Sufficient ground for commit 
ding,” meaning of. 
. A Magistrate holding a preliminary inquiry, 
ought to commit the accused to the Court of 
Session, when the evidence is enough to put 
the party on his trial. But where there is no 
credible evidence on which a Court could convict, 
itis the duty of the Magistrate to discharge the 
accused, 

Taeexpression “sufficient ground for committing"! 
in section 209 of the Criminal Procedure Code, 
refers to a case in which the evidenceis sufficient 
to put the accused on his trial, and such a case 
arises when credible witnesses make statements 
which, if believed, would sustain a conviction. 
L Maupu v. EMPEROR, (1923: A. I. R. (u) 337: 4 
L. 69, 5 L. L. J. 276; 25 Cr. L. J.238 708 
S. 211. Sse PENAL CODE, 1865, s. 302 97 
s. 918— Commitment, order of— A pplica- 

Hom to quash order— High Court, powers of— 

Credibility of evidence, 

On an application under section 215 of the 
Criminal Procedure Code to quash a commitment 
made by the inv stigating Magistrate in the 
exsrcise of his own discretion, the High Court 
has no couccrm with the question of the credibility 
of the evidence, when there is, in fact, some 
evidence on the committal record which would 
justify the Sessions Judge in leaving the 
question of guilt or innocence to the Jury. R 
MAuowxEgD MoIDIN v. HMPERROR,I R. 526; 25 Ur. L 


J. 291 8291 

—— sz 222 10), 408— Penal Code (Act XLV 
of 1862), ss. 408, 409— Criminal breach of trust 
— Ac miltai os charge under s. 409-—Subsequent 
irial under s. 408 for different amoust—Triil, 
combJiescy of. 

An accused was charged under section 409, 
Penal Code, with criminal breach of trust 
in respact of a sumof money and was acquitted. 
He was subse,uently prosecuted for criminal 
breach of trust as a servait under section 408, 
Penal Code, in respect of a certain sum 
allegeito have been mfsappropriated by him 
within t.e period covered by tne charge under 
section 409, Penal Code, the cese for 
the prosecution hein; that this amount was 
not included in the sum which was the subject- 
matter of the former charge and that the facts 
relating theret were not known to them at the 
time of the previous charge; 
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Held, pet Greaves and Newbould, J J. (Suhra- 
wardy, J. contra).—that the previous ac@uittal 
did not operate asa bar to the subsequent trial, 

Per Gre ves, J. (Suhrcwudy, J., contra).— 
Sec ion 222 (2) of the Ciim; ale Procedur Code 
oily d'spenses with the particrlar: whith other- 
w $e would be reqvi-ed, but it does not say 
that th. gross sum is to inolude every act of 
misappropriation committed within the dates 
Bpec.fied in the charge. The essence of the 
off nce is the mi: appropriation and not the 
time within which it took place. O Nocrnpra 
Nari Bosk v. EMREROR, 27 C. W. N. 478; 50 C. 
6323 (1923) A, I.R. (C) 654; 38 C. L.]. a86: 25 
Cr. L. J. 156 800 


s. 288—Charge of perjury — Particulars— 
Prejudice to accused— Judgment in proceeding 
in which false statement was made, whether 
admissible Former siatement of wtiness, ad- 
missibility of. 

Where a person is charged with having given 
false evidence in the course of a long statement, 
it is incumbent on the prosecution to specify the 
particular answers given by the accused which, 
according to them, were intentionally false; and 
the accused has alegitimate grievance where no 
such particulars are specified. 

Where a person is on his trial ona charge of 
having given faise evidence, the judgment in the 
proceeding in which he is alleged to have given 
false evidence is not admissiblein evidence against 
him. Aformerstatement by a witness can be 
used, in certain circumstances, to corroborate or 
contradict him, but it cannot be used as substan- 
tive evidence in a subsequent proceeding, 
and is inadmissible in evidence for this purpose; 
O OATES p. EmPyror, 38 C. L. J. 163; (1924) As 
I R. (C) 104; 23 Cr. I. J. 177 417 


— s. 288 —Penal Code (Act XL V of 1860), 
s.149—-Charge óf offence read with section 149 
— Section, whether ought to be named in charge 
— Prejudice to accused, 

Section 149 of the Penal Code is not a section 
which in itself creates an offence and a Court try- 
ing an accused person for an offence which is 
an offence constructively by force of section 
149, ought, under section 223 of the Criminal 
Procedure Code, to state that fact and name that 
section in the charge. Failure to do so renders 
the charge defective and erroneous, and a convic- 
tion for such an offence will not be sustained 
where section 149 was not mentioned fh the 
charge. 

Where an accused person is charged with an 
offence by, virtue of section 149 of the Penal Code, 
it is essential that he should have notice that 
the charge against him is not that he has him- 
self physically taken part iu the offence, buf, that 
he was a member of an unlawful assembly, 
which, in the prosecution of its common object 
committed that offence, or that, bring a member 
of such an assembly, he knew that such offence 
was likely to be committed by it in the prosecu- 
tionofits common object. Itis, therefore, neces- 
sary that in such a case section 149 should be 
expressly, mentioned in the charge, i 
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In suth a case as the above, the inclusion of 
section 149° of the Penal Code in the charge 
also insures that the Court has given and 
will give its mind to the quesgion of the guilt 
of the accused from the point of view of that 
section. M THAIKKortatH. KUNHAEEN, In re, 
I8 L. W. 946; 33 M. L. T. 219; (1924) M. W. N, 473 
25Cr.L.j.212 . 644 
sS. 299, 289— Joint trial of offences under 

SS. 379, 411, Penal Code, legality of. 

The joint trial €or offences under sections 

379 and 411 of the Penal Code is, with reference 
sto sections 233 and 239 of the Criminal Procedure 
Code, illegal, and vitiates the trial. 





King-Emperor v. Sunder Singh, 3 P. R. 1905 . 


2r P. L. R. 1905; 2 Cr. L. J. 37, Jagga v. King- 
Emperor, 51 P. R. 1905 Cr.; 165 P. L. R. 1905; 
3 Cr. L. J. 76, Singhara v. King- Emperor, x7 P. Re 
1903Cr.; 149 P. L. R. 1903, Subrahmania Ayyar va 
King-Emperoy, 25 M. 61; x1 M. I5. J. 233; 3 Bom. 
L.R. 540: 28 1.4.25 
271; 8 Sar, P. C, J. 160 (P. C.) and Jai Singh v. 


Emperor, 43 Ind. Cas. 324; 44 P R. 1917 Cr x9. 


Cr.L. J. roo, relied on. L Sogan SINGH v. 
EMPEROR, (1923) A.I. R. (L) 394; 25 Cr. L. J. i 
= ss. 284, 585, 587— Joinder of charges— 
Misappropriation—Charges in respect of more 
than ihvee items tried together — Illegality, 
Accused was convicted of criminal misappro- 
priation in respect of twenty-six items which 
were alleged to have been misapproptiated by 
him within the space of a yeat; 
Held, thatthe joinder of charges was illegal 
and vitiated the trial. 
Subrahmania Ayyar v. King-Emperor, 25 
M. 61; 28 I. A. 257; 3 Bom. L. R. 540; 5 C. W. 
N. 866; 11 M. L. J. 233; 2 Weir 271; 8 Sar. P.C. 
J. 160 (P. C), followed. A GANGA PRASAD v. 
EMPEROR, (1923) A. I. R. (A) 483; 25 Cr. L. J. a 
s. 289.. See LurrERS Parent (Car), 








Cr. 26 
à s. 989— Burma Anti-Boycott Act (V of 

1922), ss. 4 (a), (c)—— Boycott and promotton of 

boycoti— Joinder of charges— Joint trtal—Same 

transaction, meaning of. 

Under section 239 of the Criminal Procedure 
Code two or more persons can be tried together 
fot offences committed in the course of the same 
“ transaction, anditis not necessary that the offences 
should have been committed simultaneously or 
within a short interval of each other, but there 
must be a continuity of purpose or action running 
through all of them. The determining factor as 
to the legality of a joint trial is not its result. 
e When a proposal for a boycottis made by the Pre- 
sident ef an Association, and, shortly afterwards, 
the Secretary and a member take joint action to 
boycott the person against whom the resolution 
is lirected, the inference is that they are acting 
jn furtherance of a common purpose, or, in other 
words, that they are taking part in a conspiracy. 
Acts donein putsuance of such a conspiracy ntust 
be deemed to be part of the same transaction 
within the meaning of section 239 of the Criminal 
Procedure. Code, and the joint trial cf persons 
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respousible for such acts is, theref&re, permissible 
for offences under seclion 4 (a) and 4 (c) «f the 
Burma Anti-Boycott Act. 

Where several persons are tried together for 
proposing and promoting a boycott under 
the Burma Anti-Boycott Act, the mere acquittal 
of the proposer does not render the joint trial 
ilegal, not does it involve the acquittal of the 
persons charged with promoti g the boycott. 
R EMPEROR v. NGA AtUxnc Gvaw, 2 Bun. L. J. 
224;1 R 604; (1924) A. I. R. (R) 98 25 Cr. L. f. 


270 830 
-ss- 247,408— Penal Code {Act XL V of 

860), ss. 379, 426—Mischief — Complainant, 

absence of— Acquittal-— Revival of proceedings; 

legality of-— Theft, charge of. 

Petitioner was acquitted of the offence of mis- 
chief under section 247 of the Criminal Procedure 
Code on the ground of the absence of the complain- 
ant, On the latter's application the District 





7; 5 C. W.N. 866; 2 Weir v Magistrate revived the complaint but directed 


that the prosecution should proceed under sec- 
tion 379 of the Penal Code: 

Held, that the acquittal of the petitioner on the 
charge of mischief was a bar under section 403 
of.the Criminal Procedure Code to his being 
put on his trial again on the same facts which were 


-reliedon to support the charge of theft and the 


order of the District Magistrate was, therefore, 

ilegal. @ FAZAR PRAMANIK v. EMPEROR, 37 C. 

L.J.253; 1923) A. I, Re (C) 4071 25 Cr. Ia J. ae 

sg. 280 !8), 422— Order directing payment 

of compensation— Appeal— Notice to accused, 
whether necessary. 

Although there is no express provision of law 
directing that where an appealis preferred under 
section 250 (3) of the. Criminal Procedure Code 
against xn order directing the payment of com- 
pensation to the accused, notice should be given 
to the persons to whom compensation has been 
awarded before the order is set aside, nevertheless 
on the principle adi alteram partem, thee accused 
should have notice of the appeal in order that 
they should have an opportunity of supporting 
the order made in their favour. 

Emperor v. Palaniappavelan, 29 M. 187; 3 
Cr. L. J. 459, and Venkatarama Aiyar v. Krishna 
Aiyar, 27 Ind. Cas. 192; 38 M. 1091; 2 L. W. 
200; 28 M. L. J. 204; (1915) M. W. N. x81; 16 
Cr. L. J. 138; 17 M. L. T. 164, relied on. L 
RAM CHaND 1. JASA Ram, 25Cr. L. T. 209 641 
s.957— Dofence witnesses, summoning of 


— 





,. — Court, duiy of. 


In a criminal trial the Court ought to give such 
opportunities as are necessary, and issue such 
processes as are required, fo enable the accuscd 
person to produce and examine, his witnesses, 
The Court is not relievedeof this duty by the mere 
fact that processes haye once been issned and the 
witnesses have failed to appear. C "PowTHIRAM 
JoaBy. EMPEROR, 38 C. I. ].285; (1924) A 1 R, 
(€.) 196; 25 Cr. UL. J. 293 . 985 
s. 287— Refusal to summon ut 

Prejudice to accused— Revision. © . R 

Where a Magistrate does not record his grounds 
for rejecting an application fox summoning wituess- 

4 
d a 
5 e. 
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es under sectign 257, Criminal Procedure Code, the 

High Court willset aside the conviction and direct 

a re-heating ifitis of opinion that the accused has 

been prejudicedin his defence. (C ABDUR JABBAR 

v. EMPEROR, 25 Cr. L. J. 310 163 

s. 259—Warrant case— Absence of com- 
plainant— Procedure — Adjournment — Casts, 
liability of complainant to pay. 

“A Magistrate is bound to proceed with the trial 
of a non-compoundable warrant case after the 
framing of the charge and to conclude it, regard- 
less of the fact whether the complainant does 

'or does not attend. After the framing of a charge 
in such a case, the position of the complainant 
is reduced to that of a witness, and he cannot be 
ordered to pay the costs of an adjournment 
occasioned by his failure to attend on any particular 
date of hearing. L NABI BAXSH v. EMPEROR, 
25 Cr Is 7.67 2 

— 5. 262 (8)—Swmmary Trial—Sentence, 

. maximum. 

A sentence of imprisonment exceeding three 
months passed in the case of a conviction at a 
Summary Trial is illegal having regard to the 
provisions contained in section 262 (2) of the Cri- 
minal Procedure Code. R NGA SAN Ba rv. 
EMPEROR, 2 Bor. L. J. 150; 25 Cr. I. J. 240 704 

s. 907. See PENAL CODE, 1860, s, 302 

' 989 

s. 907— Ivia] by Jury—Disagreement 

between Judge and Jury—Reference to High 

. Couri — Procedure— Criminal Trial— Identifica- 

tion, proof of— Identification parade, value of. 

. Where a Judge heats a case with a Jury and 
disagrees with them to such an extent that he feels 
that he cannot accept their verdict, he is entitled 
to refuse to accept that verdict and submit the 
case with his reasons to the High Court. The 
High Court then has thrown upon it the burden 
of examining for itself the entire evidence in 
the case dériving such assistance, as it can, by 
giving due weight to, without being bound, by, 
the opinion of the Sessions Judge and the Jury. 
The opinion of the Sessions Judge is that as ex- 
pressed in the reference or at: the hearing, and 
the opinion of the Jury is usually found express- 
ed in tbe verdict. 

In such a case as the above the High Court 
must make up its own mind, realising that it ha 
a.disadvantage in not having seen the witnesses, 
but has a freer hand than a Court of Appeal 
generally has. If it comes to the conclusion on 
the evidence that it should, not convict if the 
case came before it in the capacity of a Trying 
Judge—and in arriving at that conclusion it must 
give due weight to the fact that other persons 
have taken other views and have seen the wit- 
nesses—then its duty is to acquit the prisoner. 

„Identification parades held by the  Police're- 
qüire the most careful‘scrutiny, for if a witness 
has, before the parade, seen the person that he 
is going to identify, it does got matter in what 
order that person is placer, the witness is sure 
to identify him. M me NANNIKUDUMBaN, 45 

* M. LJ. 406; 18 L. W. 482; (1923) M. W, N, 693: 
25 Cr. Ie. J 1431 (1924) A. I R, (M) 232 289 

: 3 
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* 
ss. 387, 889—Pardon, tender of-~Omis- 
sion to state reasons— Ivregulavity-* Procedure 

— False evidence—Sanction to prdsecute— Undue 

influence, x 4 

According to eclause (4) df section 337 of the 
Criminal Procedure Code reasons must be stated 
fortendering a pardon and not for sanction to tender 
& pardon; consequentiy, a District Magistrate 
is not required by law to state his reasons for ° 
according his sanction to the tender of a pardon. 

The omission of a Magistrate tendering a pardon 
to record his reasons is neithér an illegality nor an 
irregularity which vitiates the proceeding. 

Deputy Legal Remembrancer v. Banu Singh, 
5 Cr. L. J. 142; 5 C. L. J. 224, relied on. 

When a Magistrate tendering a pardon states 
that he has explained the law on the subject to the 
person to whom pardon has been tendered, it may 
be presumed that the Magistrate fully observed 
the procedure laid down in section 337 of the Cri- 
minal Procedure Code which he explained to the 
accused, and that the latter accepted the tender 
of pardon before making his statement. 

When an approver to whom pardon has been 
tendered makes contradictory statements on 
different occasions, sanction to prosecute him 
for perjury cannot be refused unless there is 
something to show that he made the statement 
alleged to be false under undue influence, L 
EMPEROR v. WARYAM BrNGH, 5 L. L. J. 497; (1924) 
A. I. R. (L.) 90; 25 Cr. L. J. 174 298 


s. 880— Accused vwesiling frem pardon 
before giving evidence— Joint trial with other 
accused, legality of. 

It is open to an accused, who has accepted 
pardon in the first instance, to resile from that 
pardon and to say that he does not want the 
pardon and that he is not willing to give evidence, 
but wishes to be tried, so that his character may 
be cleared. 

An acceptance of pardon must continue in 
force till the person pardoned actually gives evi.. 
dence and then only any question can arise whe- 
ther he has forfeited his p.rdon by not giving 
true evidence in the case. 

A pardon, which, though accepted for a time, 
is rejected by the accused himself before it really 
takes effect, cannot be treated as falling under 
section 339, Criminal Procedure Code, and, there. 
fore, there can be no objection tosuch an accused 
being jointly tried along with the other accused 
in the case. e 

Avunachellam v. Emperor, 31 M.272: 3 M. L, 
T. 407; 8 Cr. L. J. 153, distingusihed. M In ye 
BasrgEDDI NatapPa, (1923) M. W. N. 697; 18 
L. W. 606; 45 M. L. J. 613: 33 M. L. T. 77 & 156 
25 Cn. L. J.210 822 
s, 989— Approver— Forfeiture, of pardon 

— Sessions Judge, whether can order commitmost. 

A Sessions Judge is competent to order the 
commitment of an accused person to whom con- 











‘ditional pardon has heen tendered if he finds 


that the conditions of the pardon have not been 


“fulfilled, 


| Queen- Empress v." Manich Chandra, 24 C, 493} 


za iud. Dec, (N. S.) 996, distinguished; 
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Shashi  Rajbanshi v. *Emperor, 26 Ind. Cas, 
657; 42 C856; 18 Cr. L J. 65; 19 C. W. N. 295 
and King Emperor v. Kadu, 31 P. R? 1904 Cr; 
176 P. L. R. 1905; 1 Cr, L. J. 1082, relied on. L 
Din BaHanum v. EMPEROR, 25 Cn. L. J. i21 185 
ss, 942, 360, 587— Examintitzon of accused 
—JDeposition of witness— Failure to comply uth 
provistons — ITegalily. 

e The omission to comply with the provisions 
of sections 342 and 360 of the Criminal Procedure 
Code is an illegality which is not cnrable by the 
provisions of section 537 of the Code. © Haro 
Nara Mario v. ALA BUS, 38 C. L. J. 281; 28 C. W. 
N 119; (1924) A. I. R. (C.) 182; 24 Cr. 1.. J. 289961 
=e. ss. 355, 488 — Appiication far maintenance 

—-Sworn testimony of applicani, necessity of. 

An order for maintenance passed under section 
488 of the Criminal Procedure Code simply on the 
applicant's verification on oath of the iruth and 
correctness of her application, without examining 
the applicant or her witnesses (if any) on oath, 

is bad, as the application cannot be used to supple- 
ment, much less to take the place of, the applicant's 
examination on oath in the presence of her husband 
and 1s consequently no legal evidcuce as against 
him. OXKamrav. MANGAL DEI, 230.C. 237; 25 
CE L. J. 392 974 
a s, 807— Appellate judgment, contents of 
Court, duly of. 

An appellate judgment must be a self-contained 
document and cannot be read in connection w.th, 
and as supplementary to, the judgmentof the Trial 
Court. It must indicate that the Court has applied 
its mind to the case advanced by the prosecution 
against each of the accused and to the defence 
set up by him. 

Dalip Singh v. Emperor, 64 Ind. Cas. 377; 
2 L. 308; 23 Cr. L. J. 9; 4 U. P. L. R. (L.) 9; 24 
P.L. R. 1922; Jamai Mullick v. Emperor, 
35 C. 138; 12 C. W. N. 134; 6 Cr. L. J. 427, relied 
on. L SOLU v. KiSHAN RAM, 25 Cg. L. J. 113 

177 
s, 807 —Dacoily case— Judgment, oozteals 


INDIAN 














of. 
dus only satisfactory way of writing a judg- 


ment in a dacoity case is to give at first a general | 


outline of the case, the dacoity, the course of 
the investigation and the arrest of the various 
acc.sed; then the case agai st and for each ac- 
cused should be dealt with in detail, and a 
conclusion arrived at with regard to each in- 
dividual. ENc4A Muv. E«pEgoB, 2 Bur. L. J. 
199; (1924) Ael. R. (R ) 67; 25 CR L. J.205 578 
— §, $67 — Judgment of Appellate Couri— 

Duty of fudge. eee 

Although the Judge of a Criminal Appellate 
Courtis not required to write along and elabofate 
judgment in an appeal heard by him, yetitis his 
duty*not only to examine the evidence but also 
to write a jfidgment affording a clear indication 
that the appeal has b.en properly tried, and that 
the points urged for the appellant have been duly 
considered and decided. 

Dalip Singh v. Empero?, 64 Ind. Cas. 377; 2 
L. 308; 4 U. P. Lk. K.(L.) 9; 24 P. L. R. 1922; 23 
Cr. L. J. 9, followed. L RAREN Arnrv. EMPEROR, 
(1923) Aste Bi (i) 3441 25 Cts X Je 246 210 
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g, 408 — Accused acqutited under s. 427, 





‘Penal Code—Second irial under se 147, Penal: 


Code, whether legal. 

The g'nueral p.inciple of section 403, Criminal 
Procedure Codc, is that a man should not be put 
upon his trial twice ovcr on the same facts. The 
section should be interpreted liberally. 

The accused was charged under section 427, 
Penal Code, for being a member of an 
unlawful assembly, some of whom threw 
down and broke the toddy pots in a Palmyra 
tope. He was acquitted onthe ground that he 
was not present at all at the scene of occurrence. 
Then he was charged under stetion 147, 
Penal Code, on the ground that some of the party 


had destroyed the spathes in pursuance of the. 


Common object ; 
Held, that though the offences in the two cases 
were under two different sections of the 
Penal Code the facts ovcrlapped so considerably 
that the principle underlying section 403 must 
be held applicable and the accused ought not: 
to be tried a second time W CgixNAPPA Namo, 
In re, x9 L. W. 31; (1924) M. W. N. 153; 25 ela 


J. 24 í 
: s, 408— Registration Act (XVI of 

1908), s. $2 (c)— Acquittal on charge of forgery 

—Trial under Registration Act, whether barred 

—Sanclion, whether necessary. 

The acquittal of a person of offences of forgery - 
and abetment thereof under the Penal Code bars 
his trial for an offence underse tion 82 (c) of the - 
Registration Act on the same facts. 

No sanction is required for a prosecution under 
section 82 (c) of the Registration Act, 

Gopinath v Kuldip Singh, 11 C. 566; 5Ird, 
Dec. IN S.) 1136 (F. B.j relied on. R Maune: 
Sarno y. Emperor, I R.299; 25 CR. L. J. tor 481 
ss, 428, 489. See PENAL CODE, 1860, ss, 
302, 304 711 
— 88, 435, 489—Jteviston — Discharge — 

Fu-ther inguiry—lKemeates before Sessyots Judge 

or Dizirizt Magistrate, whether musi be exhausid 

—- Practice. » 

Beiore applying to the High Court to revise an 
order of disenatge by a Deputy Magistrate and to 
direst a further inquiry, the applicant must 














-exhaust all his remedies before the Instrct Magis- 


trate or the Sessions Judge. M GOPOBONDHU v. 
VENKarasaM Partutr, 18 Le W. 651; (1923) M. Wj 
Ne 837; 41924) A. I R. (M 223; 25 Cr Le J. 310 
ta 
s. 438—Dis-havged co- accused exanuned 

Gs prosecuiion wuness— Fresh enquiry afur 

examination, legality of. ; 

To onkr a resh «nquiry against a discharged 
co-accus:d afcr «xaminiug and Cross-examining 
hiuasa prosecution wituess and thus ka h ung 
from his own mouth the evidenc? agains, him, is 
econ.racy io. th. wt.diduns .oi,jus icc in Ciiminal. 
Cours. C In the mater of FASATULLA Mian, 
25 CR. L. J. 311, * 1081 

8.437. See PENAL CODE, 1660, Ss. 114, 

° 254 
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e S, 437 —Furthe? enquiry, when to be divece- 


ed. * *. e . + q 
Where a Trying Magistrate in his order of dise 


Woh 76) GENERAL INDEX. " ' ares 
Criminal Pročedure Qodé--contd, - Criminal Procedure Ccde-—contd; 


chirge his discussed the evilence an! has given 
Suificieat resous tur t e couclsion that the pro- 
set utioa ev&leice hus failed to estavlisu che charge 
against tue accused, aud no Iresa evidence is 
lizol; to pc produced oa tartner eag iry, asuperior 
Court saould uesicace pelore exercoing its powers 
under secrion 437 ul the C-iminal Pruceduie Co ue 
unless tuere is some pal able error ia the decision 
of tne Maastrute, U Apu, RASHID v. Momtraz, 
38 C. L.J. 206; 25 Ca, L. J. 1901; (1924) a. 1. R. 

(C.) 22» 431 
s. 439— Revisi.c on facts, 

Tne power o: the High Cuust to interfere in 
revision ou facts is one that should be very spar- 
' ingly exercised, Q MUHAMMAD ZAHUR y. EMPEROR, 

9 0. L. J. 488; (1923) A. L R. (O) 8; 25 Cz. LJ. 

| 273. ` l 870 
83. 439, 440—~ Accused not desiring revision 
— jurisdiction, exercise of—Penat Code ( «dct 
XLV of 1800), s. 499—Dejamaunon—— Faw com- 

ment oy opinion in good Jauh, what 15, 

The Court of the Judicial Commissioner is 
Competent to act in Lhe exercise ot its criminal 
Tevisional Jurisdiction, even though the accused 
"does not desire it, 

rer Madgavkar, A. J. C.—1t is the practice 
ofthe S.ud Judicial Commissioner's Court not to 
interfere 1n revision when tue convicted person has 
failed Lo exercise ius 11440 01 appeal, 

Jumo v. iinpir.r, 46 1nd. Cas, 168; 8S. L., R. 
229, io Ur. d. |. 232, iuilu wed. 

Huctuer, it is Che practice of the Court, in 
ali cases of revision, to coutine its interference 
às a rUe LO polis of llivgalily OI error 1H proce- 
dure add ‘nyt to uiterlere wita findings of tacts 
Wil.ess a iniscarriage of Justice i8 shown to 
have resu ted, p Hirnananb vy. EatPERON, 25 Cr. 


L. J. 134 x00 
ss. 439, 488—Chin Hills Regulation 

{F of 1890), SS. 4,12 (X), appiicabituy of— 

Matntenauce proceedings by Chin woman agarnst 
— Burmsse — nisbanu—atcytsius, power of—Pro- 

coadittus, wheiner of vi nutwura. 

Ine words ‘so tar as regards persons other 
thar chins’ in section 4 (1) o! the Cain Hius 
Regulation, must be construed as meaning ‘so 
far as regards liabilities umposed by law on 
persons otuer than Uhins,”’ 

C.ause (1) uf section 4 of the Chin Hills 
Regulation is qualified by clauses (4) ad (5) of 
ue seciion, 

Although the failure on the part of a father 
io mainiain a chid is not a crimiual ofien:e, 
an application under section 459 of the Criminal 
Jroceauie Code cannot be regarded asa proceed- 
ing of a civil nature within the meaning ot 
&ection 12 (1) of the Chin Huis Regulation. 

. Toe High Court has, thereiore, jurisdiction 
to revise an order.passed in a proceeding under 
seccion 483 of the Criminal Procedure Cude 
instituted by a Cha’ woman against a Burmese 

husbang, U B MauNncey, MAUNG 10M,4 U. B. R. 

(1922) 109, 25 CR. L. J. 111 : iil 

& a8a— Petion fox mainienance=—C fjer 
to mainin chidren at sime 0j trim— Frimen 

. JUsiuicanton Jor rejection oj—-Chiidren nu beked 


-` Wee by Fmher--Majnienangs fo be awarded. 
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- NATHAN, 25 CR. L. J. 94; 19 L. W. 530 


' of the occurrence. 


“What gives juti.distion to tke Mrgistrate. fo 
gie, and cntives cri:dren to gt, emaiut nance 
und.r seetion 4:8, Cijminal Poc dure Cole, is 
not merely a iormal relusai oi the tath r to. main- 
tain but also Lis n glest 10, do so. A mire ufler 
to give maiuweuans a the lime ol tijal is not 
& jurisdiction to rejici an application under 
sect.ou 488, Criminal viocedure Cod. 


If a faihcr takes no steps io look a'ter the 
boarding and luuging of Lis children and dots 
noL lake them into his custody, they should he 
awarded maintenance under section 488, Criminal 
Procedure Code. M KEMBU AMMAL y. RANGA- 
e 30 


s. 401. See Mapmas REGULATION II OF 
1819, S. 2 43) 187 


$. 512— Evidence recorded during absence 
of accused, when can be used—Winess unable 
io remember details of occurrence, whether 
incapable of giving evidence—Lvocedure— Eui- 
dence Act (1 of 1572), s. 159. 
4 ceposition iecoided under section 512 of 
the Cri.inai Procedure Lode can oily be given 
In eviucnce il the deponentis dead, cris incapable 
ol iiviug evidence, or his atte.aance cannot Le 
procureu without an unreasonable amount of 
delay, exycense or inconvenience, Where, however, 
à willluss whose uepusition has been recorded 
under section 512 of tue Criminal Procedure Code, 
acluauy appears in Court atthe triaiof theaLscon- 
der and gives cvidence, tne mere tact that he is 





. unable to reineniber the details of the occurrence 


woes not renuer nim incapabie of giving eviuence 
wina the ..eaniug O: tue section, anu hijs pre- 
vious aeposiuon cannot be putin evidence against 
the accuse, person. ‘the proper proceedure in 
sucu à Case Is to read out his previous aeposition, 
to the witness under the provisions of section 139 
ot the Jividence act, to reiresu his L emory, und 
tueu to ask uim whether he remembers the detail 
L Buikav. EMPEROR, 25 CR, 
L.J. 95- Ü 





8.Dl?-——Disposaà of  fyoperty—Ovden, 
when to be made—Lvocedure. | 
Undcr the provisions of section 517 of the 
Crinunal Procedure Code an order for the disposal 
oi property regarding which an offence has peen 
couuniLcd can only be mas upon the conclusion 


of an enquiry or trial before a Criminal Court, 


aud not on the application of a person subsequent- 
ly made by nim to the Court atter She conciusion 
of the triak Lh ABDUL y, GHULAM MUHAMMAD 4 
L. 400; 25 CR. L. J. 84 20 


— — — S DÀ0 — Additional evidence—Coust, power 


of. 

Tue frst part of section 540 of the Criminal 
Procedure Code is an enabing provistun wuere by 
& Court, iu the cxereise oi jo GIbUlt hil, ib eme 
powercd, ut any lime beicteit actually pronounces 
judgment, to take further evideuce, eltur tor 
the ,roscCLton oF 10$ lhe «cie, ce, anu tor tue 
jp 66 ib ima) acjurrm the Leanug oi u case 
du vauel lo prccure the -tiénaance ci the ruper 
ESED: dn many instances it happens thas 


(odo. 
Criminal Procedure Codó—-concld; 


new light is thrown oa the case by a witness for 
the defence and it tuen becomes desirable, some- 
times in tlf. interest of the accused himself, that 
fresh evidence Should be called for. Where this 
fresa evidence is likely to prove prejudicial to 
the accused, the Cort should proceed with the 
utmost circumspection. It should not exercise 
its power under the section merely because the 
Prosecution desires it to do so. The second 
part of the section, on the other hand, 
is imperative. If the new evidence appears 
to the Court essential to the Just decision of the 
case, and this must d&pend entirely on the par- 
. ticular circumstances of each case, the Court 
hag no choice butis bound to take the evidence. 
R Macxo Po Hmvyvin v. EMrEROR, 2 Bur. L. J. 
127; 1 R, 308; (1923) A. I. R. (R) 216; 25 Cn, L. J. 
217 649 
s. 557— Pleader appointed Magistrate— 

Prohibition to practice. : 

A, Pleader, who has been appointed a Magistrate 
in any Court, cannot, under section 557 of the 
Criminal Procedure Code, be prohibited from 
practising in that Court but he cannot sit as a 
Magistrate in that Court orin any Court within 
the jurisdiction ofthat Court if he continues to 
practise therein. U. B EMPEROR v. Noa THA 
SHWIN, 4 U. B. R. (1922) 127; (1923) A. I. R. (R ) 
110; 25 CT. Le T. 311 ` 1031 
Criminal Rules of Practice, 7.122. See CRIMINAL 

PROCEDURE CODE, 1898, ss. 17, 439 872 
Griminai trial See CRIMINAL PROCEDURE Copr, 

18699, SS, 222 (2), 403 500 
e————, Stay of, See CRIMINAL PROCEDURE 

CODE; 1995, 88. 17, 439 878 


Qross-objection, effect of. See CIVIL PROCEDURE 
CODE, 190%, O. XLI T, 22 257 


Gulpable homicide. Sce PENAL CODE, 1860, ss. 
302, 394 711 
Custom. See BVIDENGG Act, 1872, 8. 92 62 


m-—— among Punjab Sikh Jats. See Bombay 
LAND REVENUE CODE, 1879,5. 135 J 408 





ea, proof Ot. See PRACTICE 778 
dit n — trade. 986 ARBITRATION 850 


a Burial, right of, whether can be acquired. 
A right of burial in private land belonging to 
a third person may be claimed by a limited num- 
ber of persgns over a limited area of land, as a 
valid local custom. Such a right is suthciently 
certain and sutüciently reasonable to be recognised 
as a local custom. R Maung Suwg KYE * 
MAUNG Po THA, 4 Bur. Ie J. 186; 1 R. 702; (924) 


I. R, (R} ôr | 
ir nd Lew—Kureshis of Lahore 


+ 
The "Kreshis oi Lahore Town, not being 
agticulturisis, are F matters of succession bound 
ammadan Law. | 

2 Er the question is whether parties follow 
custom Or their personal law, the rule of law is 
‘phat, if any custom. is shown to govern them, thate 
hustom must be held applicable, but if no custom 


+ 
. e. 


* 


(INDIAN CASES. 


^ 


à 


MEM ft923 


§ustom—contd,; : ° d 


is shown to apply, then the personal law of the 
arties governs the case. J) ZENAB-UN-NISA v. 
UNI CHAND, (1923) A. I. R. 4L.) 368, . 270 
— JPre-morigage, right — of—Wajib-ul-atz, 
entry in, interpretation of—'" Farckht’’, meaning 





of. 

The wajib-ul-arz of a village provided that the 
co-sharers had an unlimited power of transfer 
subject to the condition that any co-sharer desir- 
ing to sell must first ascertain the wish of tke 
other Co-sharers, and in case none of the latter 
was prepated to purchase or to accept a morigage 
or lease, he could sell to a stranger: 

Held, that this clause in the wajib-ul-arz did not 
purport to record a right of pre-mortgage bnt 


merely imposed a further, and somewhat pecu- 
right of 


E and unusual, restriction on the 
sale. 

Fhe ordinary meaning of the word “ favokki”’. 
is a sale, and the word cannot be interpreted as 
meaning a "transfer" generally. A SURAJ 
NARAYAN PRASAD v. RAM. GHULAM, (1923) A. I. 
R. (A.) 361; 45 A. 321 1050 
ale of materials of kouse by note 

propricior—Punjab Pre-emption Act (I of 1913), 

5. 15 (a)—Sale of building—Right of pre-emption 

—Superior righi. 

The sale by a non-proprietor of the materials 
of his house is, ordinarily, allowed by custom, ` 

The heits of a vendor of a standing house have, 
under section 15 (a) of the Punjab Pre-emption 
Act, a right of pre-emption superior to that of 
the owner of the site. | 

Ata Ali Khan v. Kala, 50 Ind, Cas, 11; 106, 
P. R. 1919, followed. L SARDAR DIN yg, AJAH 
BIBI, (1923) A, 1. R., (L..) 394 ° ` 844 


— Adoption — Burden of prooj—Son 
of deceased son's daughter—Jats of Lehii Khurd, 
Hoshiarpur District. 

The burden of proving the validity of the adop- 
tion of anon-ag ateinthe presence of near agnates 
lies upon the person setting up the adoption. 

Ralla v. Budha, 50 P. R. 1895 (F. BJ, followed. 

Among jais of Lehli Khurd in the Hoshiarpur 
District the adoption of the son of a deceased 
son's daughter in the presence of collaterais is 








not permitted bycustom. L Bur SINGH v. DALIP | 
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: Rors of Sutana, Tahsil 
Panipat, District Karnal—Collateral succession 
of adopted son, . M 

* Among Rors of Sutana in the Panipat Tahsil 
of the Karnal District, a valid custom exists where- 
by a widow can adopt a son to her husband, and 
that son can succeed collaterally in his adop- 
tive father’s family. L KANHAYA y. JNAURANG, 
(1923) A. I. R. (14) 374 754 
Alienation— After-born son,“ sight of, 
to contesi— Civil Procedure Code Act V of 1908), 

s; 151, O. XLI, v..23—Remand—— Lnherent 

ower of Court. m 

Uuder the Customary Law of the Punjab, a 
transfer by an owner, who has nv heir existing 
at the time competent to challenge it, cannot be 
contested by a son begotten by tne owner after the 


SINGH 








date of the transaction, unless there was im ealsteneq 


` 
r 


em 


4 


Vol; 764 
Custom—contd, 
at the date of the transfer some one who could 
challenge it and who did not ratify it before the 


after-born son was begotten. 
Jowala v. Hira Singh, 55 P. R. 1903; 117 P. 


` L. R. 1903 (F. B), followed. 


f "i 


An Appellate Court may order a remand in 
the exercise of its inherent jurisdiction, in cases 
-other than that specified in O. XLI, r. 23 of the 
Civil Procedure Code, if it be necessary in the ends 
of justice to do so. 


Abdul Karim Abu Ahmed Khan Ghaznavi 


. v. Allahabad Bank, Limited; 41 Ind. Cas. 598; 


44 C. 9239; 21 C. W. N. 877; 26 C. L. J. 49, 
Raghunandan Singh v. Jadunandan Singh, 43 
Ind. Cas. 959; 3 P. L. J. 253; 4 P. L. W. 450, 
Aihappa Chetty v. Ramanathan Chetty, 53 Ind. 


' Cas. 417; 10 L. W. 350; 37 M. L. J. 536 and Brif 


4 


^ Mohan Pathak v. Deobhajan Pathak, 55 Ind. 


Cas. 484; 1 P.L. T. 509, relied on. J, BHup 
Sincu v, Pres SINGH, 5 L L J. 384 “496 


— ———— Alieration by widow— Non-ancestral 


properiy— Consent of nearest veversioner —Locus 


standi of his son to contest alienation. 

Wherethe nearest reversioner consents to an 
alienation by the widow of the last male holder 
of his non-ancestral property, such consent is 
binding on his son and he has no locus standi to 
maintain a suit to set aside the alienation. 
L JAswant Kaur v. WASAWA SinGu, (1923) A.I. 
R. (L.) 353 5 Le LD. J. 317 592 

— of occupancy — vights—Swit 
lo challenge alienation by veversioner, main- 

tainabilily .of—Punjab Tenancy Act (XVIl 

of 1887). S.s 59. 

A collateral of an occupancy tenant impeach- 
ing an alienation by the latter of his oaupancy 
rights must prove two things: (1) that he is 
entitled to succeed to thr occupancy rights on 
thedeath of the occupancy tenant, and (2) that 
had the subject-matter of the alicnation been 
propri tary instead of occupanoy rights, he could 
have maintained the suit. 


+ 


— 





. Abdulla v. Aliah Dud, 68 P. R. 1907; 18 P.L. 


R. 1928;. 62 P. W. R. 1907 (F. B), iollowcd. L 
SanDHI UV. RAILA e 48 


Ancestral — property— Proof— Pedigree 
table, entries 3n —Presumption., 


; Where from the pedigree table of a village. 
. jt appears that the village was founded by the 


comuion anc stor of the parties, then unless it 
can be shown that the land had, at any time, gone 
out of the hands of the family, and been reac- 
quired by the aienor h mself ot by some of his 
ancestors, the presumption is that the land had 
come to the alienor as the descendant of the com- 
mon ancestor, and must, therefore, be regarded 
as ancestral in the hands of the alienor. 

Jiwan Singh v. Har Kaur, 22 Ind. Cas 415 
41 P. R. 1914; 5I P. L. R. rorg; 34 P. W.R. 
1914; Natha Singh v. Mangal, 26 Ind. Cas. 812; 
90 P. R.«1914; 237 P. If. R. 1915; 194 P. W. R. 
1914; Iskri v. Bhola Singh, 52 In. Cas. 152, 


EE L.L. J. 148; 67 P. W. R. 1919, followed. 


Atur Singh v. Thakar Singh, 6 Ind. Cas. 721; 
42 P. R. 1910; 12 C. W. N. 1049; 35 C. 1039; 35 
73: A. 206; à C. L. J- 359; 18 M. L. J.:379; 128 Pr 
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Custom-—contd, 


W. R. 1968; 4 M. L. T. 26$ 10 Dom. L, R. 790 , 
(P. C), distinguished. L Maura Dad 34 ui 


L.L.j.449 ' . 
Ancestral property inherited through 
female, nature Sof. ° 


A daughter who succeeds to the property of her 
father in default of male heirs, simply acts as a 
eonduit to pass on the property and does not 
alter its character merely because she happens to 
be a female. The property is, therefore, ancestral 
in the hands of her descendants, 

Lehna v. Thakri, 32 P..R. 1895 (F. BJ), 
Jai Dial v. Santu, 74 P. R. 1899, and Kala Singh 
v. Buia Singh, 16 P. R. 1903; 38 P. L. R. 1903, 
followed. IL Hesarn Bint v. HAYAT 604 


Suecossiolt—Quteshis of Mulan Csiy 
— Daughters, exclusion of, from succession to 
agricultural land. | 
There is no special custom among Qureshts 

of Multan City whereby daughteis, while taking 

their share in urban immoveable picpeity in ihe 
presence of sons according to Muhammadan Law 
ate excluded from succession to agiicultural land. 

L. Hayra BIBI v. JANAT Birer, (1923) A. Y. R. (L.) 

184; 4 1. 85 £07 

Widow, right of, to succeed to 
life-estate—Sodhi Khatris of Anandpur, Ambala 

Disirict—Bari Sarkar, custom prevailing in the 

family of—Burden of — $roof— Essentials of 

custom. f 

It is of the essenc^ of special usages, modifying 
the ordinary law ot sueecssion,t at they should be 
ancient and invanabl:, und itis further essential 
that they should b: estublished by clear and un- 
ambiguous evidence tis only by means of 
such evidente that ihe Covrts can be  assur:d 
of their existence, aud that they possess the 
conditions of antiquity and certainty on which 
alone the rlcyaltitl to recognition defends. 

Ramalakshmi Ammal v. Sivanantha Perumal 
Sethurayar, &4. M 1 A 570 èt p. 585; 17 W. 
R. 552; 12 B.L. R 390, 2 Suth. P, C. J. 603; 3 Sat, 
P. C.J. 108; 20 E. K. 8y* (P. C.), followed. 

Tue bur en o1 proving «special family custom 
which isupposed to the personal law cf the parties 
a. d to the g ncral agri uitural custom of the Pro- 
vi ce lies heavily on rhe person setting up the 
custom. 


Among the Sodhis of Anandpur taere is nospe- 
cial custom prevalent whercby te widowof a 
deceased proprietor Js entitled .© maigtcnance in 
lieu o the usual Hindu wicow's hf -estate 
in. er dec. ased hus band’s property. 

The custom of :uccession ci widows prevailing in 
the family Bari Sarkar, whatever it may be,is not, 
in any way; different from that prevailing in the 
other families of the Anandpur Sodhis. L Bax 
NARAIN y. Har NARINJAN KAUR, 4 ir 297; (1923) 
A. I. R. (L.) 116 : 535 


Wajib-ulearz, entry in— Interpretation 
—Prima facie evidenge. 
The only evidence for or against a custom of 
pre-emption in a village in respcct of mortgages 
was au entry in the twajib-ui-arz made more 








Mean 
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1106. INDIAN CASES. 923 
Cnstom—concld; ; DEFINITIONS—concld, i 
than fifty years kefore the suit which ran: Competent Court, See Civir PROCEDURE Copn, 
“Every co-sharer has the right to transfer 1908, S. XI " 3 : 
his shfre by sale or mortgage, bat if a co-sherer Ex turpi Causa non orituractio. See PARI 
is ready tb take it, he cannot sell or mortgage . DEL1CTO, doctrine cf 845 
it to a stranger!” Farokht. See CUSTOM | 1050 

Held, (1) that*in the absexce of any proof to From proceeding a date in Statute. See IntrR- 
the contrary the entry must be held to have PRETATION OF STATUTES " ' 721. 


been meant, as such entries prima facie were 
meant, to be a record of an existing custom; 

(2) that, however,in the absence of any evi- 
dence that, in the long period which had elapsed 
since the record of the entry, the embodied mght 
in respect of mortgages hadever been enforced, 
the entry standing by itself did not establish 
a Custom of pre-emption in respectofmottgagcs. 

In Oudh an entry in a wajih-ul-arz,in the abserce 
of rebutting evidence, is not, as a matter of law, 
considered: sufficient proof of the existence 
of the custom which it records. All that can 
be certainly assumed in respect of such an entry 
is that it contains the informaiton received by the 
Settlement Officer as to the cnstom and no more 
than this, 

Muhammad Hasan v. Munna Lal, 8 A. 434 
A. W. N. (1886) 166; 5 Ind. Dec. (N. S.) Zor, 
Fazal Husain v. Muhammad Sharif, 24 Ind. Casi 
464: 36 A, 471; 12 A. L. J. 800 and Pragi v. Baiju, 
4 O.C. 71, followed. O Ram KUMAR v. KAR 
PRASAD, 9 O. & A. L. R. 648 1091 
——— —— Will in favour of daughiers in pre- 

sence of sons— Kahuts of Mauza Korchasham, 

Tahsil Chakwal, District Jhelum. 

Among Kahuts of Mauza Korchasham, Tahsil 
Chakwal, District Jbelum, a male proprietor 
has no power to bequeath by Willa portion of 
his ancestral property in favour of his daughters 
in the presence of his sons. L Gatyam HUSAIN 
2. NHUR 123 


Dacoity, murder committed in commission of. See 
PENAL Cope, 1860,85. 396 1038 


Debutter property. See HINDU LAW 218 
Decree, construction of, See CONSTRUCTION OF 
DECREE 272 


Defamation. See CRIMINAL PROCEDURE CODE, 
1895, 58. 439, 440 230 
See PENAL Coby, 1860, s. 499, Excep- 
tions 7, 8 and 9 393 
DEFINITIONS :— : 
Acknowledgment of liability. See LIMITAgO0N 
Ace, 1925, S. 19 l 
Agriculturist. See CIVIL PROCEDURE CODE, 1908, 
. 101 





SS. 2,97 
Any other substantial cause. See Civjn PRocE- 
DURK CaDr, 1908, O. XLI, R. 37 474 


Building. See BOMBAY Disrrice MUNICIPAL, 


e ACY, 1901, S. g6 4"8 
Qarfying On business. See LETIERS PATENT 
(MAD), CL. I2 759 


Cause of action. See CIVI PROCEDURE CODE, 
1908, 858. 20 (c), 115 482 
Claiming underin fivil Procedure Code, 1908, 
$. 146. See CIVIL PROCEDURE CODE, 1908 s 
149, O, XXII, R. 10 809 


Ineludes,inan interpre.alien clause. See PRESI- 
DENCY Towns ÍIxsonLVENCY ACT, 1905, Ss. 2 
(6), 17, 58 (4) 05? 

Income in Iucome Tax Act, 1918, s. & See 
IncoME TAK Act, 1918,5.5 © 833 

a See PUNJAB TENANCY Act, 1887, T 5 
1) ld . 


Jote. See LANDLORD AND TENANT 

Kham Bhagotta. See  LANDIORD  . 
TRNANT 760 

Last resided together. See Divorce AC, E 


S. 3 
Legal representative. See CiVij, PROCEDURE. 
“CODE, 1582, Ss. 3605, 366 $14 


Mere right to sue. See PRESIDENCY Towns Ine 
SOLVENCY ACT, 1009, SS. 2(0),17, 58 (4) 657 

Need not. See Civn, PRoCupnUng CODE, 1008, 
O. XX,nR. 4 (1) f 

Nomination without prejudice. 
Acr, 1899, 5. 8 


Payment. See CowrnACT Att, 1872,5. 145 759 
Person whoin law repiesenis the estate ci a 
deceased. See C1Vr, PIECCRLURE CoDE, 18823, 
Ss, 365, 366 314 


Property. See PRoVINCIAL INSOLVENCY Acr, 
1920, ss. 50, 52,56 . 280 
Property of the minor, in Guafdians and Wards 
Act. See MaAbnAs COURT OF WaRps Ac‘, 
1902, “Ss: 59, 63 781 


Proving confession. See EVIDENCE Act, 1872, 
S. 30 1025 
Putra puiradi krame. 
DOCUMENT 
Receiver. See PROVINCIAL INSOLVENCY ACT, 
1020, SS. 50, 52, 56 i 380 
Reference. See ARBITRATION ACT, ISCO, ss. 4, 
5, 7, 8, 9, 10, 15 660 


Submission. See ARBITRATION ACT, 1899, SS. 4, 
5, 7, 8,9, I0, 15 660 
Subsequent advance. Sree TRANSFER oF PROP- 
ERTY Act, 1882, ss. 3, 79, 80 010 


Sufficient ground fer committing. See CRIMINAI, 
PROCEDURE Copz, 1898, s. 209 708 


Dekkhan Agriculturists’ Relief Act (XVII of 
1879), s. 2— Joint family— A griculturists— Proof. 
Where the members ofa joint family, who are 

living together, claim to be agriculturists, and it 

is not proved that any of them ‘are themselves 
engaged in agricultural labour, the only way to 
determine whether they are agriculturists or not 
is to ascertain what is the joint inccme of tbe 
family from agricuftural and  non*agricultural 
sources. NARAYAN BAFULAL vy. SoXUSIPGH 
GHANSEAMSINGE, (1923) A. I. R. (BJ) 383 . 659 


9 
—-—— — $,9. See CIVIL PROCEDURE CODE, 1908, 
88. 2, 97 "x : 1014 


See ARBYTRATICN 
261 


See CoNnstTRucTION of 
586 


j Yol. 76] Lis 
Dhafmada kam, bequests to: See HINDU poH 


Dharra Contract: See VENDOR AND PURCHASER 

£t" 

Divorce Act (IV of 1888), ss. 9, 7— Divorce — 

jurisdiction of Courts in India—Domicsle of 
parties, 

Under the provisions of section 7 of the Divorce 
Act the Courts in India have no jurisdiction to 
grant a decree dissolving a marriage between 
persons who have an English domicile and are 
E ak E India. i 

eyes v. Keyes, (1921) P. 204: 90 ly. J.P. 242; 124 

L. T. 797; 65 8. J. 435; 37 T. L. R. 499, relied on. 
: The provisions of section 2 of the Divorce Act 

as to residence apply to cases when the parties 
are domiciled in India, and cannot override 
the express provisions in section 7 of the Act, 
R JONES y.MRs. K JONES, 2 Bur. L. J. 106. 
(1923) A. I. R. (R.) 223 597 


S. S—Diworcs— Jurisdiction —" Last re- 
sided iogether," meaning of. | 
In a petition for divorce by a wife it appeared 

that the husband was an officer in the Army 
stationed at Mesopotamia and the parties had 
no place of permanent residence. The parties 
had last lived together in a hotel at Bombay for 
about a month: 

Holid, that, under the circumstances of the case, 
there was sufficient residence of the parties in 
Bombay to givethe Court jurisdiction to enter- 
tain the petition. 

Bright v. Brighi, 4 Ind. Cas. 419; 36 C. 964, 
followed. 

Arthur Flowers v. Minnie Flowers, 5 Ind. Cas. 
$71; 32 A.203 at p.205; 7 A. L. J. 193 and Nusser- 
wanji Pesionji Wadia v. Eleowora Wadia, 20 
Ind. Cas. 492; 38 B. 125 at p. 149; 15 Bom. L. R. 
5393; distinguished. B MARET, FronA MURPHY v. 
James LLOYD Murpny, 22 Bom. I, R. 1077; 4 5B 
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Easement. See INJUNCTION 789 
,obstruction of. Ses Srece Renker 

Act, 1877, 8 55 550 
— Branches of dress overhanging ad- 





joining land—Owner of land, right of. 

In the absence of any stipulation to the con- 
trary, the owner or occupier of land over which 
the branches of a tree growing on adjoining land 
hang, is entitled as of right to remove them or 
to have them removed. 

Lakshmi Narain Banerjee v. Tara Prosanna 
Banorjes, 35 C. 944; 8 C. W, N, 710, followed. 

The fact that the party complainiug has m:zely 
a leasehold and not a freehold would not in any 
manner alter the case; nor would it make any 
difference whether he had built a house or nof, 
so long or the off:ndiug brauehes overhaug his 
land. R MauNc Po TaAUNGv MA Gyr, 2 Bur L. 
J. 156; 1 R. 58:; (1923) A. I. R. (R ) 205 819 


Easement Act (V of 1882)? s. 18 (a), (b), (c), (e) 
—Grant by owner of tenement of part hereof — 
Con inuous and necessary | easeuteni— Temporary 
ejossRg of casement for conventance. 

Where the owner of a tenement grants, 
transfers or bequeaths a part of that tenement as 
itis then used and enjoyed , under section 13 (b) 

LÀ 


*. 2 
< s 


gk TA OOo 
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Easements Act—~contd. 


of the Basements Act, there will pase eto the 
grantee, transferee or legatee all these continu- 
ous and apparent easements which are necessary 
for the reasonable enjoyment ‘of the property 
granted and which have been and are at the time 
ofthe grant used by the owners of the entirety 
for the benefit of the part granted, unless a con- 
trary intention is expressed or implied in the in- 
strument of transfer. 

Watis v. Kelson (1871), 6 Ch. 166; 40 L. J. Ch; 
126; 24 L.T. 209; 19 W. R. 833; Wheeldon v} 
Burrows, (1879) xa Ch. D. 31; 48 L. J. Ch. 8531 41 
L.T. 327; 28 W.R. 196 and Chholalal v. Dosskankar, 
3 Bom. L. R. 601, followed. ki 

Krishuamarazu v, Marraju, 23 M. 495115 Ms 
L. J. 255 and Union Lighierage Co. v. London 
Graving Doch Co., (1902) 2 Ch. 557; 71 L. J. Ch, 
yor; 87 L. T. 381; 18 T. L. R- 754, discussed. 

Where certain plots of land which are irrigated. 
by water from the adjoining plots aregranted by 
the common owner of all plots toa third person, 
the grantee and his representatives are entitled 
to irrigate the fields granted to them with water 
from such other lands as at the time of grant. 
Such an easement whether or not an easement 
of necessity under section 13 (a), (c) or (e) of the 
Hasements'Act is an apparent, continuous and 
necessary quasi easement under. section 13 (b). 

An act done forthe proper enjoyment or in 
the course of the enjoyment of an easement which 
is continuous, e. g., temporary closing of water 
vents for the sake of convenience, cannot make 
the easement non-continuous one, M Moras 
GANGULU y. THATA JAGANNADHAM, 45 M. i. J. 
yas; (1924) A. I. R. (M) 108. - 991 
s. 165— Acquisition of easemeni—Right of 

passage for sweeper. 

Where it is established that a lane belonging 
to the defendant has been used by the plaintiff's 
aweeper to clean his privy for more than twenty 
years aright to aneasemzut of passage is estab- 
lished. B Yosgs DAVID VagUL&EAR v. Moses 
SOLOMON TALKAR, 2, Bum. L. R.298; (19:4) A. I 
R. (B.) 79 794 


Ejectment. Sze INAM GRANT 61 


See TRANSYER OF PROPERTY Act, 1882, 
$. 54 141 
Eqiity, purchase of, by mortgage- decree- 
e nuller, eest of See Cryin, Procepurr Conr, 
1958, O. XXXIV, r. 24 24] 


o — C 0-sharers — Recottsifuctiom of joint prop- 

&rty — Contribution, 

Waere one of several co-shaters reconstructs 
Joint pfope:ty without protest trom ibe ties, 
itis equitable that whin the other cu~: Lar rs 
demand i if shares of the prop rty they suonld 
pay tne propuitionite expenses cf the 1ecenitiuc- 
tion, O Joxnuy. SARASWATI. O O. & ALL R. 
6,3 1017 
— suit for, See ADVEKSE 

. 145 


kananga a eei PR 








oi redemption, 
POSSESSION 











Estoppel. See ARBITRATION 33 
—— —— See BWIDENGR Act, 18725, :16 47, £84 
~ See FRAUD 128 
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Estoppel—concid. 


* ® ] 

Compromise in proceedings under s, 145, 
Crimilu Procedure Code—Subseqyent civil suit, 
effect on, * 

Inasmnch as proeeodings under section r45 of 
the Criminal Procedure Code are confined to the 
question of possession, a compto:nise entered into 
by the pa:ties to such proceedings as to the 
possession of the respe:tive parties, does not 
create any titiz in auy of the parties so as to 
estop either of them from denying the title of 
- the other iu a subsequent civilssit. A GorrDas 
v. MACHO Lat, 20 A, L. J. 932; (1933) A. I. R. (A) 
73:45 A. 162 i 527 
Hvidence, admissibility of— Admission of im- 

debtedness in morigage-deed—Stalement, whether 

admissible against exectlion-purchaser from 
morigagor. : 


An admission in a mortgage-deed by the mort- 
gagor about his i debted css to the mortgagee 
is admissible in evidence against an auction-pur- 
chaser of the property in execution of a money- 
decree, the latter bcing a representative of the 
mortgagor. 

Bakhsht Ram v. Liladhar, 21 Ind. Cas. 619; 
XY A. Ll. J. 371 at p. 375; 35 A. 353, followed. 
A BiRBAL v. BunuaRL2 U.P. L. R.(A.) 372 816 


Eye-wilness of murder, 
silent Evidence, 
onis stbtlity of. 
When a person sees a murdet committed and 

gives no iuformation thereof, his evidence is little 

better than that of an accomplice. 
.Police diaries are notevidence and cannot be 

usedassuch. L NAWAB y. HMPEROR, (1923) A. 

I. R. (lu) 391; 5 L. L. J. 322; 25 Cr. L. ]. 26, 826 


Evidence Aot (I of 1872), ss. 7, 8, 11, 34— 
Paynint-— Abssnse of entry in account-boshs — 
Iigouncy. 

Wither section 7 or section 8 or section i1 of 
the Bvideace Act makes the fact that no entry 
of an alleged paymeut was to be found in the 
zegularly kept account-books of the payer, a 
felevaat fact, 

Qun- Express vo Gress Chundor Biv] ze, 
10 C 1024; 5 Lad. Dee. (N S.) 633, dissented from, 

Sagurmul; v. Manraj, 4 C. W. N. eevii (207), 
foliowed, N Kissy v. PigM of HAJI JAMAS 
(r9;:4; A. L RAN.) 22 $2 


—— —— g. 1à— Approver, statement 
corroboragion, 


The statem:nt of an approver without material 
$5rtoboratioa i5 insufficient for a conviction. 
L. uLzMAN v. EMPEROR, (.925) A. I. R. iL) 
325 25 «Ir. L J 252 716 


—A.— — 3, 9à— Confessions to panchayatdar, ad- 
missibitity of. 

Panachayaidars, considering the nature of their 
fun: iv ab, uve prae.ically private deteciives help- 
ing tne Pu.ice in finding out criminals and are 
not “personsin autnodcy''ovet tne accused with- 
in tue mauling of secdoa 24 of the Evidenae 
Act aud coulensions of accused made to them are 
trictly aduussibie in evidence. ; 

ae ; Lo 








remaining 
value of— Police diaries, af- 


of —M aterial 
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Emperor v, Fernad, 4 Bom. L. R. 785, followed. 
M  MULIMAVANDITHEVAN p. ExPHRoR, 18 L.W. 
886; 45 M. I. J. $45; (1924) A. I. R, (M.) 230; 25 
Cr. L. J. 269 929 


g. 25— Confession, admisstbility of— 
Confession made to officer taking part im. investi- 
galion—Penal Code {Act XLV of 1860), s. 
397, scope of. 

A confession, not reduced’ to writing, made 
to an Honorary Magistrate, who was also a sailday, 
while he was taking part in an investigation, 
in the absence of the Police aud subsequently. 
repeated before him and a Police Officer, is' 
admissible in evidence, > 

Section 397 of the Penal Code does not cone 
stitute a separate offence; it merely provides 
fora minimum sentence in cases where in the 
course of committing a dacoity any offender 
causes grievous hurt. I, Wanrawa SINGH y. BM- , 
PEROR, (1923) A. I. R. (L.) 389325 Cx. L. 1.259 819 
; 25— Kotwar, whether Police Officer 

—Confession made to Kotwar, admissibility of | 

—Penal Code (Act XLV of 1860), s.302— , 

M urder— Youth, how far factor in reducing 

sentence. 

A Kotwar in the Central Provinces is not a 
Police Officer. Therefore, a confession made 
to him by an accused is not excluded from evidence 
under section 25 of the Indian Evidence Act, 

Queen-Empre s v. Bhima, 17 B. 485; 9 Ind, > 
Dec. (N. $.) 315 and Quzen-Empress v, Salemuddss 
Sheikh, 26 C. 569; 3 C. W.N. 393; 13 Ind. Dec. , 
(N. S.) 965, dist nguished, : : 

If an offence of murder is proved against the ^ 
accused, his youth standing by itself cannot justify . 
the Court in refraining from passing a sentence ' 





———. 8 
* 





of death. 

Kichria Mahar v. Emperor, 64 Ind. Cis. 2773 
18 N.L. R sor; 22 tr L J. 7575 (1932) A. i 
R (N), followed. N SJRIWARIA CXAMARIN v. 
E w2ZzROR, (1924) A. I. R. Nj 29, 35 cR. L, J. 


———-— 4. 8)—Crininzl Procedure Code | Ast 
of £333), s. 
of— Joint trial-—Striemen: of co-accused, whether 
ad wissible against other accused. 


Tae oaly taing that an accused person has to > 


m etin a criminal trial is the case for the prosecu- 
cio: and sach adli ious th:reto as ne may volun- 
earily add by his owa statement and those of 
tne witnesses whom he callsin his defence. 

Tac l:gíslatare has, however, created an excep- 


tion to tus rale in seet;on 30 of the Evidence Act, 


147. 
291. 
y 


L6;—Pronng confession, meaning 


1 


* 


bit waatis contemplated in that sec.ion is formal | 


proof by Ene p-osecution of a confession previously 
mide, and not a statement made in the dock by 
ole accus d against the otucr ing joint trial. 

Tae expr.ssion “proving a confession " in sec- 
tion 30 of the Evidence Actis inapp-icable to ths 
p:ocedure waere the Judge asks questions and an 
accased person gives explanations under'a sp: cial 
se:-ion ptovided for that purpose. To prove 
a coníussion made by a person evidence must 
be tendered at the frial that on seme previons 


oeca.ion he did, in fact, make a conlessien and ihat | 


js tae only thing which is contemplated by secs 


w 


4. ; 


Vd. 761 , 
Evidence Act—eortd, 25 ; 


tion 30 of the Evidence Act. A MAHADEO 
PuASAn v. EMPEROR, 2r A. L. J. 179; (1923) A. L 
R A.) 322; 45 A. 323: 25 (T. L.J. 305. 1025 
S. 31. See ARBITRATION 33 


gs. 38—Previous deposition of wtiness, 
admissibility of—Proof of requisites— Reasons 
—Duty of Court. 
Per May Oung, J.—The power given by section 
‘33 0f the Evidence Act requires to beexercised with 
great caution and the Court must insist on strict 
proof before holding that the requisite conditions 
have been satisfied, More especially is this neces- 
„Sary where a manis being tried for his life, and the 
evidence sought to be put in is of signal import- 
ance, 
" [tis essential thata Judge or Magistrate adinit- 
ting previous deposition of a witness should, 
eituer in his judgment or, preferablyin aseparate 
order, record his reasons for doingso. 

* Where the evidence is in its nature more or 
less formal, a previous deposition may go in on 
proof that is comparati vely less strict, but where 
it bears directly on theissue orissues to be decided, 
the prosecution must establish beyond reasonable 
doubt the cireumstanc.s on which it relies by way 
of explanation of the witness's absence. 

Per Lentaigne, J.—Taoughit might be sufficient 
for a Sessions Judge or Magistrate to specify in 
his judgment his reasons for holding that there 
are sufficient grounds for his having admitted 
into evidence under section 33 of the Evidence 
Act, a deposition of a witness recordedin a pre vious 
enquiry, itis far preferable and asafer precaution, 
especially in appealable cases, that the Sessions 
Juige or Magistrate should record a separate 
order giving his reasons for holding that the neces- 
sary conditions of section 33 have been complied 
with prior to his admitting such deposition 
iuto evidence. The section pre-supposes a con- 
si leration of the grounds for toe admission of the 
dzp sition prior to the admission of the evidence, 
and if ta: Yroauds ail reasuns are recorded prior 
to tn» admission of the d position as evidence, 
the ofl.r constitutes a more convincing proof 
of the co.it-red adequacy of the grounds than 
a paisag-iaajudgm-atsubsequently written which 








GENERAL INDEX: 


in a cae near tos borderline might eaily assume | 


tue appearance of a subsequent statem-nt of ex- 
ewes for a previous ill-considered action. R 
Noa NYO v. EMPEROR, 2 Bur. L. J. 205; 1 R 
5711 25 Cr. L. Je 257 817 
S. 94— Account-books, evidentiary value 

of—Suit based on  eniries tw account-book— 

Proof of items. . 

Where a claim based on entries in the plaintiff's 
account-books is denied ir /oto; the plaintiti must 
prove the various items of his accouut by inde- 
pendent evidence. The entries in the account- 
book are not conclusivé,e vidence of the defendant's 
liability under section 34 of the Evidence Act. 

Imambandi v. Mutasuddt, 13 Ind. Cas. 678; 
15 C. L. J. 621, Ganga Ram v. Kaka Ram, 2a 
Ind. Ças 403; 47 P. L R. 1914; 53 P. W.R rota: 

Abdul Hay v. Firm Shivji am- Khem Chand, 
qt ind. Cas 259; (1922) A. L R. (L) 338, relied 
Qn. GANESH LAL yo MANGAT RAM-ATMA RAM 157 


= v 
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. , 
———— $, 85—Morigage-- Entry in Revenue 
| Register,» whether — relevant—Prestimplion— 

Appeal, second— Finding of fatt, opposed to 

weight of  evidence—-Documentary evidence 

ignored-— Interference by “High Court. 

Where the quesiion in dispute is whether a 
certain alienaton took place or not, an entry 
in the Revenue Register relating to the alien- 
ation is a relevant fact under section 35 of the 
Evidence Act. Where an entry in the Revenue 
Register shows that the parties made 
a report of an alienation shaving taken place, 
the entry does not prove the alienation or the 
ownership of the alienor at the time when the ` 
teport was made, but it creates a presumption 
that a report of the alienation in the terms re- 
corded was made by the parties, 

A finding of fact whichis opposed to the weight 
of the oral evidence and is arrived at by ignoring 
arelevant piece of documentary evidence or 
failing to realise its probative value is a perverse 
finding and is liable to be set aside in second 


t 


appeal. R Maunc HLAINGU Maung Carr Sv, I 


R. 135: (1923) å. I. R. (R) 196 449 


G5— Written  contract— Agreement, 
imperfect, but complele—Oral agrecmeni vary- 
"ing terms, admissibility of. 

Uuder the rules of evidence an oral agreement 
cannot be ptoved to vary, add to, or subtract 
from, the terms of a written contract, unless ‘hose’ 
teims come witbin one ofthe provisos to section 
92 of the Hvidence Act, even though the writing 
may be an imperfect agreement of which a Court 
cannot decree specific performance, provided it 
contains all the teras which would entitle the 
Court to consider it as a perfect agreement which 
could be enforced. B TUKARAM MAHADAPPA RAJ- 
MANG V, JAGANATH SAVLARAM  KATHLE, (923) 
A I R. (B) 23,6 519 


— 8s. 03, £0 — Certified copy of old document 
— Original not avail.ible— Court, whether justifi- 
ed to rely on certified copy. 

A Court is jus.iBiciin ruying upon a certified 
copy of a documunt on the fi.e of a suit decided 
almost a hundred years ago, waącreiu the 
original, which is Lot then available, was 
produced, as, itis unreasonable to tninx that the 
certified copy retained -n the fi.e of a suit deciued 
such a long time ago is not a correct copy of the 
original. B CuHCcLbASAMA — KHOLUDA SARIANSANG 
V. VHUDASAMA TaKHATSANG NARSINGJI 40 H.32; 
(1922) A. 1. R. 1B.) 177 e lo5 
———— 8. 68. See TRANSFER OF PROPERTY Act 

1882, 8.59 : 712 
—— so 8. «UJ. ee CIVIL, PROCEDURE C : 

O VLr.8 RE 
————~ &91. See REGISTRATION ACT, 1608, Se 17 

4 

s. 91-—-Agriement reduced to tie 
Oral evidence, admissibility* of— Partition poof 
of—Deed of partition. not available— Pari Dep 
formance, doctrine. of, „applicability of. 

When men agree to preserve by writing the 
meinembrance of past events of which they wish 
to create a memorial either with a view to lay 
down @ rule ior their own guidance, or in order 


M — Iu MÀ À— & 
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to have in*the instrument a lasting proof of the 
truth of what is written, the truth of the written 
acts must be establishetl by the acts themselves, 
that is, by the inspeftion of the qriginals and if 
the writing is, for some reason, inadmissible in 
evidence, oral evidence is wholly inadmissible 
eto prove the terms of the writing.’ 

Upendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; x2 C. L. J. 25; z5 C, 
W. N. 375, relied on. 

In such a case, however, relief may be claimed on 

* the basis of part performance of the agreement to 
the knowledge of the other party. 

Where the defence to a suit for partition was 
that there had been acomplete previous partition 
between the parties, but the deed of partition 
was held to have been inadmissible in evidence 
for want of registration; 

Heid, that the defendant could rely upon the 
fact that the partition had been acted upon and 
been carried into effect and that the doctrine 
of part performauce was applicable to such a case. 

Walsh v. Lonsdale, (1882) 2r Ch. D. 9; 32 L. 
J. Ch. 2; 46 L. T. 858; 31 W. R. 109 and Maddi- 
aon v. Alderson, (1883) 8 A. C. 473; 52 L. J. Q. 
B. 737: 49 L. T. 303; 31 W. R. 820; 47 J. P. 821, 
relied on. 

Upendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; 12 C. L. J. 235; 15 C. 
W. N 375, distinguished. P Nanp LAL MAHYON 
y. DANUKDHARIU Manton, 4 P. L. T. 6575; 2 P.L a5 
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— s. 99— Contract of sale of goods—Stleam- 
ship mentioned tn contraci—Delivery, date of 
—Oral evidence. 

Where in an entry constituting a contract to 
buy and sell goods, after describing the goods 
and stating the rate, the name of the steamer is 
mentioned, the meaning is that the goods are to 
arrive by that steamer and would be delivered 
by the seller to the buyer on the arrival of the 
steamship. Oral evidence, therefore, cannot be 
given to prove that goods were to be delivered 
whin a certain number of days from the date 
of the contract. S JIWANJI & Co.v. MAHATAB- 
RAI CHOOHAMAL 288 
s. 92— Extension of daleof contract~~Oral 
piden ‘z—Stantard of proof —Custom, reyuisties 
of—Mercantiic usaze—Conivacte Act (IX of 
1872), & 73 Exptanation—-Commoerctal con- 
tracis—Dgmage:, how io be ascertatned 





Oral evidence to prove an extension of due date. 


spe ificd in a contract. 1s, mot ia Imi sible if the 
extension is not absolutely repuguant to the 
express terms of the contract. — . 

In such a vase the onus of proving a date differ- 
enisin meaning from that specified iu the contract 
is heaview than in the case of a point on which 
the terms of the contract are silent; and the evi- 
dence must, in otde? to affect the meaning of the 
date, be very clear and consistent. 

Bowes v. Shand, (1877) 2 
46 L. J. Q. B. 561; 36 L. T. 85,; 25 W. 
relicd upon. 

Tne standard of proof of a mercantile usage 
is, that it needs not either the antiquity, the uui- 
formity or the notoriety of the custom which be- 


App. Cas, 455; 
R. 730, 
6 


* 
Ld 
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comes a local law. The usage may still be in “the 
course of growth, it may require evidence for its 
support in each case, but in the result it is 
sufficient if it appears to be so well known and 
acquiesced in that it may be reasonably presumed 
to have been an ingredient tacitly imported by 
the parties into their contract. 

Juggomohun Ghose vy. Manichchund, 7 M. 
I. A. 263 at p. 282; r Sar. P.C.]. 68r; 4 W. 
R. P.C.8; r Suth. P. C.J. 357; 19 E. R. 308, re- 
lied upon. 

A custom or a mercantile usage, in order'to be 
legal, must be firstly, certain, secondly, invariable, 
thirdly, reasonable and, fourthly, such asto render 
it fair to presume that both the parties had know-. 
ledge of it and made the particular agreement 
with reference to it a matter not of opinion but of 
universal acquiescence. 


Price v. Browne, 14 M. 420 at p. 423; Y M. I 
J. 540: 5 Ind. Dec. (N. S.) 294, relied upon. 

In case of comniercial contracts where the goods 
are bought for resale, the explanation to section 
73 of thc Contract. Act does not apply and it cannot 
be contended that the inconvenience could 
have been rémedied by the purchase of a sub- 
stitute. 

Actual bors fide ready sales on a. particular day 
in a particular place are the best evidence of the 
market rate of that day in that place, The rates 
in a different market which was not accesible in 
time on the day of delivery are of little use. 
8 GovERDANDAS 9. ROWJI HIRJI & Co. 62 


s. lOl—Records of Rights, entry in— 
Presumption—Burden of proof—Criminal Pro- 
cedure Code ( Act V of 1898), s. 144, order under, 
whether evidence of possesston—Civil Procedure 
Code (Act V of1g908), O. VI, r. 17-——Spectfie 
Relief Act (I of 1877), s. 42—Declaration, swit 
for—-Consequential relef — Amendment of plaint 
— Appeal. 


Where the entries in the Record of Rights show 
that the plaintiff is in possession of the land in 
dispute, the defendant cannot, until the Recprd 
of Rights ts rebutted, be heard to say, that the 
burden of proving that he is in possession of the 
land lies on the plaintiff. 

An order under section 144 of the Criminal 
eProcedure Code prohibiting a party from enterin 
on & piece of land is not necessarily evidence o 
possession of the opposite party. —— l 

Wnere a plaintiff has framed his suit bona fide 
for a declaration, believing that consequential 
relief is not open to him, and on objection being 
taken to the frame of the suit the Tria! Court holds 
that the suit is properly framed, the Appellate 
Court is justified in allowing the plaintiff to amend 
his plaint and to sue for „consequential relief, 
ifitis of opinion, that a suit for a mere declaration 
is not maintajnable. T e 

Narayana v. Shankunnt, 15 M. 3255, 2 M. L. 
J. 29; 5 Ind. Dac.e(N. S.) 528, distinguished. 

Deokali Koer v. Kedar Nath, 15 Ind. *Cas. 
427; 39 C. 704; 16 C. W. N. 838, religi on. Pat 
SHEJPQJAN Rat v. KISHO PERSHAD SINGH; 2 Pate 


919, 5 P. I. T- 315 347 





* 


* 


. withholding of their account-books 


4 


gl. 76] 


" ^ 
` Evidence Aet—contd. 





ss, 109, 114—Parinership—Dissolsttion 
——PBurde» of proof—— Account books, withholding 

of —Presumption— Appeal, | second— Finding of 

faci—Misveading of evidence. l l 

Defendants were sought to be made liable on a 
transaction entered into by one of them on the 
allegation that they constituted a partnership 
and that the transaction was entered into.on be- 
half of the partnership. Defendants admitted 
the existence of a partnership nine years before 
the date ofthe transactionin dispute but alleged 
that it was dissolved in that very year. "They 
produced no evidence in support of this assertion 


.* and failed to produce their account books : 


Heid, that the presumption arising om e 

y the 
defendants was that the entries therein relating 
to partnership transactions were contrary to the 
plea of dissolution. 

Where a partnership is found to have been in 
existence up to within afew months of a 
transaction entered into by one of the partners, 
the burden of proving thatit had been dissolved 
before ‘the transaction took place lies on the per- 
sous who seek to escape liability under the trans- 
action as partner. 


A finding of fact arrived at by misreading of: 


theevidence and misapplication’ of the law is 
liable to be interfered with in second appeal. 
L FM Jowana DAs-PARMANAND v, UTTAM 
CHAND, (1923) A. I. R. (L.) 585 568 
—S. ll4—Hindu widow-— Adopiion—- 

Awihorisation by husband—Presumption. 

In the case of a dispute as to the authorisation 
of a Hindu widow to adopt a son to her deceased 
husband, when the authorisation, if ever given, 
was given almost a hundred years before the date 
of the suit, the absence of direct evidence on 
the point is not conclusive. The quéstion in 
such a case'is whetherit can be presumed, as a 
fair matter of inference from established facts 
that the. lady must have had ‘authority 
to make the adoption, that her authority to do 
so was known and recognised in the family 
and that it could safely be inferred from’ the 
conduct ofthe members ofthe said family. A 
PREM DEVI v. SHAMBHU NATH, 18 A. L. J. 473; 42 
X, 382 601 
———— S. 116— Landlord and tenant—Estoppel— 

Tenant in possession prior to lease, effect of. e 

A tenant who has executed a lease but has not 
been lct into possession by the lessor is estopped 
from denying his lessor's title, in the abseme of 
proof that he execnted the lease in ignorance 
of the defect in the lessor's title or that the execu- 
tion of the lease was procured by fraud, misre- 
presentation or Coercion. 

Venkata Chetty w, Atvanna Gounden, 35 Ind. 
Cas, 817; 40 M. 61; gr M. L. J. 712; 20 M. L. T. 
457" (1017) M WN 55: 5 I. W, 304 TA PO and 
Makhan Singh vw. Baifakhi Ram Shah, 50 Ind, 
Cas. 591; 123 P. R. 1915, relica on. 

The mere lact that the tenant was in posses- 
Sion. prior to the e xecuijcn 4 f iht Jeare dies nct 





- prev.nt the doctrine of estoppel from applying. L 
l 47 


MELA Rak v, Bnori 


* 
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. » 
s. 116— Payment of rvent—Depial of title 

—Estoppel—Limitation Act (IX of 1908}, Sch. 

I, Art. ox —C. P. Tenancy Act (X I of 1883), 

s. 43--Transfer, voidable, by tenant--Suit ty 

landlord— Lénmitation. 

A person who is put in possession as a. 
tenant by another cannot deny the titie of 
the latter unless and unti] he gives up pestes, 
sion, But if ~ person already in possession 
attorns to another, he is not estopped thercly 
from derving the title of the latter. 

Lal Mahomed v. Kallanus, xx C. 51094 5 Ind. 
Dec. (N. S.) 1104, relied on. 

A suit by a landlord to avoid a transfer mede 
by the tenant in contravention of the rrovisicns 
of section 43 of the C.P. Tenancy Act is 
not governed by Art. ot of Seh, I to the 
Limitation Act. N. SuGaw CHAND v, CuBABit- 
RAM, 18 N. L. R. 11; (1922) A. I. R. (N.) 60 884 


———-— S, 198—.Penal Code( Act XL V of 1860), 
s. 395—Dacoity—Siolen property, production of, 
effect of— Approver, corroboration of. 

Where the only evidence against an accused 
p'rsou charged with an offence under s. 395 of 
the Penal Code is that he 'as produced stolen 
property out of a place which is notin his possession 
that evidence is not sufficient to support a con- 
viction for theft or for recziving stolen property, 
but it is evidence against the person producing 
it, andit is material corroboration of an accomplice 
who has deposed that that person joined him in 
committing a dacoity ora burglary, or a theft. 

Queen- Empress v. Gobinda, 17 A. 576; A. W, 
N. (1895) 226; 8 Ind. Dec. (N, S.) 695, followed. L 
EKnuUsHar SINGH v. EMPEROR, (1923) A. I, R.L) 
335; 25 Cr. L. J. 234 888 


Execution of  decree— Firs! application for 
execution of decree for possession ineffective— 
Second application, maintainability of. 

If an application for execution of a decree for 
possession becomes ineffective, a second applica- 
tion for the same relief is not unsustainable. 

Theevana Pillai v. Kulla Pillai, 5 Ind. Cas. 
776; 7 M. L. T. 107, followed. M VENKALAKSHMI 
AMMAL v. SADASIVA AIYAR, 18 L. W. 883; (1024) 
A. I, R. (M.) 200 891 


Execution sale—Decrec sent for execution by 
- District Court io Agency Court— Jurisdiciton 
of Executing Court to sell properties in tracis 
outside ils territorial jurisdidion— Bona fide 
Pune for value in Court sales—Duty of 
ourts. 


A Court which sells immoveable property in 
execution of a decree must have territorial juris- 
diction over such property. 

Prem Chand Dey v. Mokhoda Debi, 17 C. $99; 
8 Ind. Dec. (N. S.) 1008 (F. B.) and Segui Nadan 
v. Afuthuswamy Pillai, 53 Ind. Cas. 213; 42 M. 
821; 37 M. L. j.284; 26 M. I. T. 223; (1919) M. 
W. N. 640; 11 L. W. 63 (F. B), relied upon. 

Where a District Cougt transmits a decree for 
execution to an Agency Court, the latter Court 
dias no jurisdiction to sell the right to collect 
Kattubadi in villages situated beyond its territorial 
jurisd.ction. 





e 
s * 


-relied on. 
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Selruchela Ramabhadra Raju Bahadur v.M aha- 
raja of Jeypose, 51 Ind. Cas. 185; 42*M. 813; 17 
A. L. J. 604; 37 M. L. J. 11; (1919) M. W. N. 
502; 26 M.L. T. 129; 21 Bom. L. R. 914; 30 C. 
L. J 209; 23 C. W. N. 1033; 10L. W. 362; 46 I. A. 
151 (P. C), followed. 

Tte principle that it is the duty of Courts to 
protect innocent dona fide purchasers at Court 
aucticns from the consequences of irregularities 
and defects of procedure at such sales cannot be 
extended to the overlooking of patent want of 
m2 jurisdiction on the part of the Executing 

ourt, 

*Pareshnath Mullick v. Hari Charan Dey, 10 
Ind. Cas. 361; 38 C. 622; 15 C. W., N. 875; 14 C. 
L. J. 300, distingvisked. M VikRAxA Dxov. 
Pusaprar RUDRA, 16 L. W 747; (1924) A. I. 
R. (M.) 144 269 


Executor-— Renunciation of duties—Executoy de 
son tort, whether necessary party to suit againsi 
estate— Appeal— Question of law, whether can 
be raised for first Time. 

An executor who has once acted cannot sub- 
sequently evade his Jiabilities by afterwards re- 
nouncing his duties and any such renouncement 
is void, A person who takes upon himself the 
duties of an executor in connection with the estate 
of a deceased person, beccnxs liable to be sucd 
in the character of executor, end is a proper and 
necessary party io any proceeding in which the 
estate of the deceased is songht to be affected. 

Provid«d the determination of a question of 
law, which is raised for the first time in ap- 
peal, dces not depend upon a decision as to facts 
which are in dispute, the Appellate Court is not 
on'y compétent but should in the interests of justice 
entertain the plea. 

Nuri Miah v. Ambica Singh, 34 Ind. Cas. 
869; 44 C. 47; 20 C. W. N. 1099; 24 C. L. J. 140, 
L KESAR SIHGH v INDAR Sincu 172 
Experi evidence, value of. See PENAL CODE, 1£60, 

s. 193 425 


Factum valet, doctrine of. See Hiwpu Law 476 
Fairccmmert. See CRIMINAL PkccLDoRE CCDE, 


16096, 55. 439, 440 £80 
Fi:ca] Acts, intcr; tetaticn of. See INIERIEEA- 
TION CF STATUTES 2 
Forest Act (VII cf 1878), application of— 


Pemanenily sctiled estates, 


The Forest Act has no apy lication to land which* 


is part ofga permanently scitled estate, and such 

land, therclore, cannot legally be subject of reser- 
vation under Chap. II oi that Act. ( SECREJARY 

OF STAIE y. ABDUL Ral Man, (1:23) A. L R. (C) 

377 e 484 

—————— $$. 89, 4l—'' Timber ard other forest 
*produce " in s. 41, meaning of. 

The ef$pression "timber and other forest produce” 
in section 41 of jhe Forests Act sefers (o timber 
and other forest produce as defined in section 
39 of the Act, viz., timber or other forest produce 
which is produced i British India and in res- 

ect of whieh the Government has any right, 
or which is brought from any place beyond the 
fronticr of British India. L Lary, BADSAH v. 
EMPEROR 25 cud: Je x04. s 


INDIAN CASES. 


I Tags 


Forgery. Ses PENAL CODE, 1860, 58, 465, 471 29b 


Fraud. See CiVIT, PROCEDURE CODE, 1908, 5, 47, 
O. XXI. x. 2 (2) 6 : 
—— Decree, setling aside of, om ground of 
perjury—Res judicata—Service of summons. 
In order that fraud may be a ground for vacat- 
ing a judgment, it must be a fraud thatis extrinsic 
or collateral to everything that has been adjudicated 





. upon and not one that has been or must be deemed 


to have been dealt with by the Court that passed 
the judgment sought to be vacated. 

Asuit is, therefore, no! maintainabk toset aside 
a deirce on the ground that the dccree had been 
obtained by perjured and false evidence, 

Where an application to set aside an ex parm, 
decree on the ground that summcnses were not 
duly served on tbe defendant is dismissed on the 
fiuding that the summonses were duly served, 
a suit to set aside the ex parte dc cree on the same 
ground is not maintainable as the question of the 
refvice of Summons is fes fudiccia. R MuSTHAN 
K. E v. MOHENpRA NATH SINGH, 1 R. soo 724 


Decree, suit to set aside-— Non-service 
of summonses— Incomplete statement of proposi- 
Hon of law in plaint. "D 

An ex parie decree cannot be set aside on the 


— 





- ground of fraud on the mere fi:ding that the 


summonses were not servec'on the defencants. 
There must be a further fi: ding that there wis 
fraudulent suppression of summonses at the 
instance cf the pleintiff. "E 

An incomplete statem nf of a frofesiticn cf 
law contained :n the pleini does not ame uri to 
fraid on the part of the pit. C Manarrpn 
PROSAD v. MAHAFIR PrROSAD, (1923) A. I. R. (C) 
569 767 
—— Decree, suit to set aside—Suppression 

jevidence, effect of. 

A decree cannot be set aside on the ground 
of fraud on prcof of tke fact that in the pr vicus 
suit the opj osile party prodr ecd wrong evidence 
in support of their case ard that if the right evi- 
dence had been produced the plaintif wcvló have 
succeededin that siit. B SHRINIWA: SALJERAO 
SHCLAPURKAR v. NARAYANARAO NAWLOJIT AO 
NiMPALXKAR,(1923)À 1 R.(B.) 370 E REY 
——— -— Defendani, whether can plead his own 

graud— Pre-empiion, suit for-— Vendee whether 

can prove thai sale is ficitlious—Esteppet. 

A plaintiff is precluded from setting up bs 
own fraud in order to support his claim, but a 
deferdant is not precluded from pleading his 
cwn frand in answer to a claim and showing the 
reu] nature ct the transaction. 

Jiuan Singh v. Jota, 25 P R. 1965; 65 P.L. 
R. 1405; 23 P. W.R. 1605, balag: v. Krishna, 
18 B. 372; 9Ind. Dec. (». 5) 756, relied on. 

Sarup Narain v. Madho Singh, go Ind. Cas. 
253; 2 O. L. J. 399; 18 O. C. 131; Shiva Navuin 
Ram v. Bhuljharia, 32 (lud. Cas. 402, distin- 
guished. i 

Defendants, in order to evade the aétachment 
and sale of a house belonging to them in execy- 
tion of a decree Which had been passed — agaiust 
them, executed a sdle-deed in respect of the*nouse 
in favour of M, The decree wag eventually 
paid of by M mortgaging the house to the 





* 
+ 


,. 


Vg. 6] - 
Frand—concld. 


plaintiffs anddurnishing money to the defendants 
who eventually redeemad the mortgage. Some 
time later M executed a deed of gift in respect of 
the house in favour of the defendants. Plaint- 
iffs sued to pre-empt the house on the allega- 
tion that the deed of gift was really a deed of 
sale. Defendants pleaded that they had all 
^ along bsen owners of the house, the execution 
of the sale-deed in fayour of M, aud of the deed 
xf gift by M in favour of the defendants, being 
fictitious transactions, which had been effected 
for the purpose of evading the execution of the 
decree which had been passed against the de. 


_ . $endentsi 


. Held, (1) that the fact that the defendants 
had to allege their own fraud in order to show 
.that no sale had actually taken place did not 
pteclude them from explaining the real nature 
of the transaction between them and J; 
Hafiz Abdul Karim v, Muhammad Yusaf, 
6: P. R. 1895, followed. 
(2) that the fact of the defendants taking 
a deed of gift from M did not estopthem from 
pleading that M did not own the house at all, 
nor were they estopped by redeeming the mort- 
gage of the house executed by M in favour of 


the plaintifs. I, RapHi  KISBAN v, Moor 
CHAND 148 
Ghatwali tenure. See Receiver 8 


Gift by Hindu widew in favour of next rever- 
si mer, . fíect. of,on suhsequint adoption, See 
HINDU Law 60 

— to ad ped son, when adoption fails. 
See CONSTRUCTION OF DOCUMENT 405 

Gonds, whether Hindus. See HINDU Law c80 


Government of India Act, 1915, (5 & 6 Geo. V, o, 
61), S. 107. See SLAY oF CRIMINAL, "orem 








Guardian and Minor. See Civi PROCEDURE Conn 
1908, O. E. X X11, n. 4 1018 

t= See LiMITYAYION Ac, 1008, ss, 8, 17, 

Sci. I, Arv. X0 467 

——— Sec MINOR 555 

amn See MUHAMMADAN Law 559 





Guardians and Wards. Act (VIII of 1880). See 
MADRAS CoURT OF WARDS Act, Igu2, 88, 50, 63 
- 784 


Habeas Corpus. Sês MADRAS REGULAHON (II or 
1819), 8. 2 (3) 187 


Hindu Law. See BomBAY Lawn REVENUE 
CODE, 1879, 8. 135] 408 


———  Decuo against falher—Debis not tainted 
with immorality or-illegality—Son’s share whe- 
they hable to be atiached——-Father’s separate 
property—~Burdes of * bvoof—Creditor's. powers 
io reach. son's property. . 

A creditor can bring the ancestral estate to gale 
in execution of decree against a Hindu father for 
debts not tainted with immoeality or illegality 
and bind the shares of the sns and grandsons, 

Sahu Ram Chandra v.: Bhup Singh, 39 Ind. Cas, 
RBO, 39 A. 4371 21 C. WiN: 698; 5 P. IW, 557} 

g . 
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15 A. L. J. 437; 19 Bom. L. R: 498; 26 €. Y. J. ti 
33 M. L. J. 14; (1917) M. W. N. 43% 22 M. L.T. 
22; 6 L. W. 213; 44 I. Á.e126 (P. C) and Chei 
Ram v.Ram Singh, 67 Ind. Gas. 569; 44 A. 368; 
3 P.L. T. 363; 31 M. L. T. 50; 43 M. L. J. 98; 
16 I. W. 89; (1922) M. W. N. 455; 4 UL. P. L. R. 
(P. C) 64; (1922) A. I. R. (P. C) 2475;3 P.L. R. 
1922; 24 Bom. L. R. 1231; 27 C. W.N. 150; 
49 I. A. 228; 21 A. L. J. 114; 37 C. L. J. 79 (P. Č), 
discussed and distinguished. 

Peda Venkanna v. Sreenivasa Deekshatulu, 43 
Ind. Cas. 225; 41 M. 136; 22 M. L. T. 334; 33 M. 
L. J. 519; 6 L. W. 649; (1918) M. W. N. 55, Suh- 
ramania Aiyay v. Shaw Wallace & Co., 58 Ind. 
Cas, 648; 38 M. L. J. 402; 12 L. W. 117; 28 M. L, 
T. 107, Hanmant Kashinaih v. Ganesh Annaji 
51 Ind. Cas. 612; 43 B. 612; 31 Bom. L., R, 435- 
Madhusudan Das Mohant vw. Iswari Deyi Debt 
61 Ind. Cas. 25; 48 C. 341; 24 C. W. N, 949 
Kalyan Singh v. Dharam Singh, 68 Ind. Cas. 794 
20 A. In J. 721; (1922) A. I. R. (A) 489, Girdharea 
Lally. Kantoo Lall, 22 W. R. 56; 1 LA. 321: 14 B. 
L. R. (P. C) 187; 3 Sar. P. C. J. 380 (P. C3, 
Suraj Bansi Koer v. Sheo Pershad Singh, 5 C. 148; 
6 I. A. 885; 4 C. L. R. 226 4 Sar. P. C. J. x; 3 
Suth. P. C. J. 589; 2 Shome L. R, 242; 2 Ind. Dec, 
(N. 8.) 705 (P. C.), Nanomi Babuasin v. M odhwuis 
Mohun, 13 C. 21; 13 I. A. 1; ro Ind. Jur. ISI; 4 
Sar. P. C. f. 082; 6 Ind. Dec. (N. Ss.) 510 (P. C) 
and Sripat Singh Dugar v. Prodyot Kumar 
Tagore, 39 Ind. Cas. 252; 44 C. 524; 32 ML, J, 
133; 15 A. L. J. 147; (1917) M. W. N. 193; 210, 
W.N.442; 25 C. L. J. 220; 21. M. L.'T. 222; 
Bom. L. R. 290; 44 I. A. x (P. C), followed, 

In such a case as the above, in the absence 
of an allegation and proof that the father 
has any separate property of his own which 
would sufice to satisfy the decree, the bur. 
den of which lies on the son, the creditor is entitled 
to attach and sell the son's share in the ancestral 
property. : 

Peda Venkannav. Sreenivasa Deekshatulu, 44 
Ind, Cas. 225; 41 M. 136; 22 M. L, T, 334; 33 M. 
L.].519; 6 I. W. 649; (1918) M. W, N. 55, dissent- 
ed trom N Mrrsur BHUSHAN KAISHA LD., AMRAOTY 
V. PADAMRAJ 940 


Gouds, whether 





Hindus—Burden ef 
fro. 

A Gond is not a Hindu and is not governed by 
i any particular 
Gondit can be proved that his family organy large 
body cf Gondsin which heis included has adopted, 
any particular custom or all the principles of Hindu 
Law, by becoming converts to the Eindu religion 
or othermyise, so that they are now bound by that 
custom or those principles, but it is for the part 
who alleges this to proveit. N Vitnona y. LA 
Sison, 19 N. L. R. 104; (1923) A. I. R. (N)*r7 960 


Naiiukoliat Cheith + family — Money 
obtained as consideration for giving son in 
adopion—Joint family property oy self-acquisi. 
it0no 
Amongst members of the Nattukottai Chetty 
community the money obtained by the father 
of a joint undivided Hindu family. as considera. 


tion tor giving bis son in adoption is the property 





iri4 


Bindu Law--conid; 

of the joigt family and not the self-acquisit’on 

of the father. e : R 
Murugappa Ghelih „v. Nagappa Cheiti, 29 

M. 161; to M. L. T. 22, relied on. M Rama- 

SAMI CugTII v. PALANIAPPA CHREPY, 18 L. W. 656; 

(1923) M, W. N. 841 298 


Alienation by widow—Consent of nekt 
veverstoner, effect of— Adopiion— Adopted sen, 
whether can succeed to natural maternal grandfather. 


Where a Hindu widow, with the consent of her 
husband's next reversioner, makes a disposition 
of her husband's property, under which the con- 
sdhting reversioner recelves a considerable advan- 
tage, the, disposition is valid and cannot be im- 
peached by the consenting revetsioner of by 
persons Claiming through bih. 

Basappa Dodfakivapa v. Fahkirappa  Shenka- 
rappa, 64 Ind. Cas. 214; 23 Bom. L. R. 1040; 46 
B. 292; (1922) A. I. R. (B.) 102, followed. 

The theory of adoption under Hindu Law 
involves the principle of a complete severance 
of the child adopted irom the tamily in which 
he is barn, both in respect to the paternal and the 
materaal lne, and hs complete substitution into 
the adopter’s family as if he were born init. 
adopted son cannot, therefore, succeed to the es- 
tate of his natural maternal grandfather. 

Kal Komul Mozumdar v. Uma Sunkar Moitra, 
to I. A. 1385] 10 C. 232; 13 C. L. R. 379; 7 Ind. Jur. 
553; 4 Sar. P. C. J. 458 5 Ind. Dec. (N. 8.) 156 
(P. C), and Nagindas Bhugwandas v. Bachoo 
Hurkissondas, 32 Ind. Cas. 403; 43 I. A. 56at p. 68; 
30 M. L. J. 193; 14 A. L. J. 185; 3 L. W. 259; 19 M, 
i. T. 193; 18 Bom. L. R. 172; (1916) IM. W. N. 
258; 23 C. L. J. 395; 20 C. W. N. 702; 40: B. 270 
(P. C. followed. B BHAN SARIB v. RAMGAUDA 
AMMAGAUDA Partir, 25 BoM. L. R. 813; (1923) A. 
I. R. (B) 471 937 


Father's debt-—Son's pious duty. 

There is no pious duty or obligation of Hindu 
sons duting the lifetime of their father to pay 
waatevet uebts the father may incur. Their pious 
duty of obligation arises only atthe death of 
tacit father. B SmHrvRAo RAMRAO Y. adr 








c— Joint family——Decree against father on 
morigage-—Son not party to swit—Son, right of, 


to challenge movrigage— A ntecedent-debt, doctrina, 


0 . 

; DRM decree is obtained against a Hindu 
father in a suit upon a mortgage to which his 
gon was not a party, itis open to the Son to sue 
for a declaration that the mortgage will not affect 
his rights unless it can be shown that th* morf- 

age was for an antecedent debt or was raised 

&some necessity. 

In Hindu Law, in order to render a son liable 
for his father’s debt, the creditor must prove the 
existence of a debt due by the father, the mere 
existence of a decree against the fatheris not 
evidence against the son who was not a party 
to the suitin which the decree was obtained. 

Bhagwant Y., Tulsi Ram, 5x Ind. Cas. 130; 1 Ui 
FP, L. R. (A) 438 and Kasturi Mal v, Lajja Ram, 
49 Ind: Cas; 751, relied on; 
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The exception relating to antegedent debts 
which covers the case of a mortgage or sale by 
the father of a joint family governed by the Mitak- 
shara Law, being an exception from a general 
and sound principle that if a debt contracted by 
the father is not for the benefit of the joint 
family estate he should have no power either 
of mortgage or sale of the estate to meet such a 
de btis one whichshould not beextended and should 
be very carefully guarded. A loan made to the 
father on the occasion of a grant by him of mort- 
gage on the family estate is not an antecedentdebt, 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 39 A. 437; 15 A. L. J. 437; 19 Bom: 
I, R. 498; 26 C. L. J. 133 M. L. J. 15; (1917) 
M. W. N. 439; 22 M. L. T. 22; 6 L, W. 2133 44 l: 
A. 12621 C. W.N. 698; 1 P.L, W.557 (P. C, 
relied on. L Hans Rajya BryaQt MAL, (1923) 
A.I. R. (L) 356 582 


mea OE family—M oney decree against father 
—Pious obligation of sons— Immoral debt, 


The plaintiff brought a suit for accounts against 
the father oi the defendant, who was the manager 
of his property, alleging misapproptialion and 
dishonesty cn his pait and obtained a decree, 
The decree, however, did not give any indication 
as to the nature of the liability incurred, The 
patties were Hindus. The defendant, after the 
death of his father, urged that the decree was not 
binding on him under the Hindu Law : 

Held, that the decree was bindingon the 
defendant asit was notshown that the debtin 
question was immoralin law for the discharge of 
which he was not liable. 

Every breach of civil liability does not necessarily 
involve a moral turpitude. 

Obiiey,—The liability imposed bya Court upon 
a Hindu father to indemnity a person with whose 
property he has improperly interfered, creates a 
debt for which the ancestral property in the hands ` 
of the sons might justly be held liable. 

Chakouri Mahton v. Ganga Proshad, »2 Ind. ` 
Cas. 609; 39 C. 862; 16 C. W. N, 519; 15 C.L. J. 
228, Natasayyan v. Ponnusami, 16 M. gy: 3 M. In 
J. 1; 5 Ind. Dec. (N.S) 776, Venugopal Naidu v. 
Ramanadhan Chetiy, 14 Ind. Cas. 705; 37 M. 458; 
ii M. L.T. 427; 23M. L. J. 61, and Hanumat 
Mahton v. Sonadhari Singh, 52 Ind. Cas. 734; 4 P. 
L. J. 6533 1i P. L. T. 133; (1920) Pat. 13, 
followed. 

Mahabir Prasad v. Basdeo Singh, 6 A.2343 A. 
W.N, (1884) 47; 3 Ind. Dec. (N. S.) 852, Pareman ^ 
Dass v. Bhatiu M ahion, 24 C. 672; x2 Ind. Dec, 
(N. 8.) 1117, McDowell v. Ragava Cheity, 27 M. 71, 
and Durbar Khachar Shri Odha Ala v. Khachar 
Harsur Oghad, 32 B. 348; 10, Bom, L. R. 297, not 
followed. L GURUsaARAN,DaS y. MOHAN Lan, 
(1923) a. I. R. (L) 3997 gel. 93 


- Mortfage of famil y property 
Antecedent-debl-——Legal necessity. oe 


* 





No mortgage canebe enforced against property 
belonging to a Hirdu joint family, unless it is 
established that its consideration was taken 
for the payment of an antecedent-debt inde. 

* 


/. 
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pendent of the mortgage ot for legal necessity; 
O RARAN y. SygoraAL, 9 O. & A.L. R. 672; 26 O; 
C. 321 105b 


———--— Joint family — Partition— Property allotted to 
father without power of alienation, with remainder 
io sons-——E tate taken by sons—Morigage by son 
of his share in lifetime of father, validity of— 
Possession, lost by father, E of — Adverse 
possession-— Limitation. Act (IX of 1908), Sch. I, 
Aris, 137, 144. 

, On partition of joint family property between 

a Hindn father and his sons, a plot of land was 

allottéd to the father without power of alienation, 

‘it being provided that, on the death ofthe father 

and the mother, the land wasto be divided between - 
the sons in a certain proportion. Before the 
death of the father a decree was passed against 
him by which he lost possession of the land, One 
of the sons mortgaged his share of the land by a 
simple mortgage in the lifetime of the father. A 
decree was passed on the mortgage and the mort- 
gaged property was brought to sale and purchased 
by the plaintiffs. In the meantime, the father 
and mother had died one after the other and 
the plaintiffs sued to recover possession of the 
land purchased by them 

Held, (1) that on partition the sons took a vested 
remainder in the land which they were competent 
to dispose of even before they” were entitled to 
possession ; i 

(2) that the sons were not the heirs of their 
father in respect of the property and the decree 
oo against the father was not, therefore, 

inding on them; 

(3) that the mortgage executed by the son 
being a simple mortgage, the mortgage was not 
affected by possess on being taken from the father; 

(4) that, in any case, as the mortgagor himself 
was only entitled to possession of his share on the 
death of the survivor of his parents, limitation 
did not begin to run against him or his representa- 
tives before the death of the mother, BRacup- 
NATH VITHAH, BHATv. MapHav Rayar, Kamat, 25 
Bom. L. R. 456; (1923) A. I, R. (B.) 415 917 


ee —Parlition—Severatce— Intention, 

déclaration of—Succession-—Daughtey's son v. 

daughter's grandson—JPractice— Pleadings— New 

point at late stage of suit. 

Where so important a fact as separation of a 
Joint Hindu family is to be established by a mere 
declaration of intention to separate, 
declaration must be absolutely unequivocal 
especially where minor members of the family 
are concerned and must be couched in such a 
language, or the behaviour must be such, that 
the Court can draw no other inference from the 
circumstance than that the party desired to 
separate himself. ' . 

Suraj Narain v. Iqbal Narain, 
35 A. 80; 13 M, L. T. 1*4: 
333; (1953) M. W. N, 18%; 11. A. L, J. 172; 17 C. 
L. J. 288; 24 M. L. J. 345; 15 Born. D. R. 456; 16 
O. C. 129 (P. C.) and Kamegalli Ayilamm. v, 
Mansem Venkataswamy, 43%Ind, Cas. 1 30; 22 M. 
Ll. T. 508; 33 M. In J. 746; (t918) M. W, N. 136 8 
dà W: 24 (9, C, considered; 


wl 


18 Ind, Cas. 301 
40 I. A, 40; 17 C. W. N. 
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In regard to the succession to tie propert 
of a maternal erandfather, a great-grandson doe 
not shire with batis excluded b a franc Son, 

Vythinatha Ayyar v, Yeggia Nafayana Ayyar, 
27 M. 382 at p. 385, relied’ on. - 

Venkayyamme Garu v. Vetikataramanayyamma 
Bahadur Garu,25 M. 678; 7 C. W, N, 1; 12 M.L. J. 
299; 29 I. A. 156; 4 Bom. I. R. 657; 8 Sar, P. C. Jp 
256, distinguished. . 

It is not open to a patty ina later stage cf a 
litigation tore-open andraise a point whichshould 
properly have been agitated in its early stages, 
BE KRISHNASWAMI BATAR V. SREENIVASA 
BaATTAR, 42 M. L. J. 1241 30 M. L. T, 168; ad 
A I, R. (M.) 341I 8 


— —— — Matrlage— Ceremonies, performance of— 
Persons entitled to give giri in marriage- 
Factum valet, docirine of, applicability of— 
Restitution of conjugal vights, suit for—Proof 
offactum and validity of marriage: 


Under the Hindu Law, the father, paternal 
grand-father, brother, paternal kinsmen up to 
the tenth degree and the mother are, respectively, 
entitled to give a girl in marriage. 

In Bengal, however, the maternal grand-father 
and the maternal uncle are, in default of kinsmen, 
preferred to the mother. 

Under the Hindu Law when a person not strict- 

ly entitled to do so gives a pirlin marriage the 
doctrine factumvalet prevails. 
. Where in a suit for the restitution of con- 
jugal rights, the validity of the marriage itself 
is disputed, it is not enough to find that the mar- 
riage took place, leaving it to be presumed that 
the rites and ceremonies mecessary to consti- 
tute a legal marriage in the particular case were 
performed; the Court must find specifically what 
these rites and ceremonies were and whether they 
were performed. . 

Surjyamoni Dasiv. Kali Kanta Das, 28 C. 37; 

C. W. N. 195, relied on. 

Under the Hindu Law no prescribed ceremony 
is necessary to constitute marriage, provided 
that if any ceremony is customary and re- 
garded by the caste as essential, then it must 
be performed. 

The ceremony of Saptapadi is necessary 
to complete a marriage performed according 
to the orthodox frites, and that of Vivak 
Hom is also usually performed, but their non- 
performance does not invalidate a marriage, 
if otherwise completed. R RawPIYVARgv, Deva 
Rama, I R. 139; (1923) A. I, R. (R.) 202 476 


aman Mitakshara— Joint Hindu — family— 
Powers of manager to representi joint family 
Debis neither illegal novimmoral—Decree oblained 
against father personally, whet er can be execugad 
againstfamily estate— Antecedent debt, hatis. 


The manager of a joint Hindu family governed 
by Mitakshara, though he may-not be the father 
of the members of t.e joint family, has an im. 
plied authority to do wat is best fur all cone ` 
cgrned; heis the accredited agent of the family, 
and where he acts as a prudent owner would act 
either for the purpose of benefiting the estate 
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or averting any danger to it, his action ought 
to be upheld. . 

‘There, are occasions, including foreclosure ac- 
tions, when the managers of a Hindu joint family 
so effectively represent all other members that 
the family as a’whole is bound. 

A decree obtained against a Hindu father in a 
Mitakshara family personally in respect of a debt 
which is contracted by him for the benefit of 
‘the family estate and which is neither illegal 
nor immoral, is binding on the family property 
and is enforceable against the joint family estate 
including the shares of the sous, even in the life- 
time of the father.” 

Madhusudan Das Mohant Goswami v. Iswari 
Deyi Debi, 61 Ind. Cas. 25; 48 C. 341; 24 C. W. 


..N. 949, relied upon. 


Sahu Ram Chandra v. Bhup Singh, 39 Ind. 


"Cas. 280; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 


Y P.L. W. 557; 15 A. I, J. 4375 19 Bom. I. R. 
498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W.N. 
439; 22 M. I,. T. 22; 6 In W, 213 (P. C), distin- 
guished. Y 

An antecedent debt means an obligation 
uot only antecedently incurred but incurred 
wholly apart from the ownership of the joint 
estate or security afforded or supposed to be 
available by the joint estate, 

Saks Ram Chandra v. Bhup Singh, 39 Ind. 


-Qas. 280; 39 A. 4375; 44 J. A. 126; 21 C. W. 


-N. 698; 1 p. I. W. 557; 15 åA. IL. J. 


iw 


437; 19 Bont. 
L. R. 498; 26 C. L. J. 13 33 M. L. J. 14; (1917) M. 
W.N.43922 M.L. T.22; 6 I. W. 213 (P. CJ, 
followed. B NARUMAL v. NicnUmar, 778 


Mita kshara—IVidow’s esiate— Acceleration 
—Deed of gift by widow in favour of next rever- 
sioner—Stipulation for maintenanco— Nature of 
alicnation—Subsequent adoption by widow- 
Adopted son, whether can challenge altenation. 


One D, a Hindu widow, made a gift of her 
widow'sestateto R, her poorest daughter, the next 
feversioner, burdened with a condition that she and 
her husband should look after the atrangements of 
her feeding and should render service to hex by way 
of looking after her comtorts. D, having fallen 
out with Rs husband, aiter Rs death, adopted 
the plaintiff, neatly twelve years after her hus- 
band’s death, The plaintiff filed a suit to re- 
cover possession of his adoptive father's estate 
gifted by D to her daughter; 

Held, that the alienation was a complete, 
and valid surrender by JD of the whole 
of her interest in the estate and as such 
a Surrender was an act which was, by 
Hindu. Law, within the competence of the 
widow, the plaintiff, the subsequently adopted 
gon, could not challenge it. m 
* An acceleration of tne whole of her interest by. 
œ Hindu widow enjoying a life-estate, in favour 
of tne gextreversioner, burdened though with a 
provision fur her maintenance, is none-the-less & 
bona fde surrender of her whole interest and 
is not a device to divide the estate with the re- 

versjoner. . 
Rangasami Gownden v, Nachiappa Gowndgm, 
5o Ind. Cas. 498; 46 I, A, 723 36 M. Ll. J, 493 
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r7 A. L. J. 536; 29 C. L. J. 539: at Bom. Å, Ri 
640; 23 C. W. N. 777; (1919) M. W. N. 262; aa 
M. 523; 26 M. L. T. 5; t0 L. W. tost U, P. T. R. 
(P.C.) 66 (P.C); Sureshwar Misser v. Mahesh 
rani Misrain, 57 Ind. Cas. 325; 47 I. A. 233: (1920) 
M. W. N. 472; 39 M. L. J. x61; 38 M. L. T. 154; 
2 U. P. L. R. (P. C.) 128; x2 L, W. 461; 18 ALL. 
].1069; 25 C.W. N. 194; 48 C. too (P. C.), followed, 

Adwéppa Nagappa v. Tontappa Tippanua, 
55 Ind. Cas. 369; 44 B. 255; 22 Bom. L, R, 94; 
dissented from. 

& son adopted by a Hindu widow enjoyinga 
life-estate after a valid surrender by her of her 
whole interest in the property cannot challenge, 
the surrender. 


The tights of a Hindu widow in her late huss 
band’s estate are not aptly represented by any 
of the terms of Hnglish Law applicable to what 
mightseem analogous circumstances, Her estate 
is DNA & fee nor an estate for life nor an estate 
tail. " 

Per Macleod, C. J.—Theallenation by a Hindu 
widow of herlife-estate to any one other than the 
next reversioner can be set aside by her adopted 
son, as the adoption puts an end to the life-estate 
and so divests the estate of any one claiming under 
a title derived from her, but the surrender of the 
life-estate to the next reversioner gives a title 
to him which is not dependent on the continuance 
of the life-estate but results from its extinction 
and cannot be questioned by the subsequently 
adopted son. It follows that the title 
of one claiming either by purchase or by 
inheritance from the next reversioner is equally 
indefeasible, B RAMa NANA BABAR V. DnuoNDr 
MURARI TARADE,25 Bom. L. R, 361; 47 B. 658: 
(1923) A. 1. R. (BJ) 432 607 


Religious endowment—Family tdol—~ 
Restriciton as to location—Shebaits, subsequent, 
powers of, i 

Where the founder of a Thakur (fan ilyidol) has 
imposed no restrictions as to its location, it is not 
open to any subsequent sAebaitto impose such 
restrictions so as to bind those who, as heirs of 
the founder, beccme sAebaits after him. (j 
PROMATRA Naty MuLLICK v.PRADYUMNA Kyaun 
Mur ak, 26 C. W. N. gog; (1923) A, I. R.C) 
99 086 


— ——- Seli-acquired property—J/ origage, 
Rcliicus—Death of | alienor-—Declaralion, suit 
for, by rveversioners, maintainability of. 

A separated Hindu possessed of ample means 
executed a fictitions mortgage of certain self. 
acquired property in favour of some relatives 
of his wife at the latter's instance. After hig 
death his reversioners bronght a suit for a declara» 
tion that the mortgage was fictitious and would : 
not affect their teversionary rights: . 

Held, (1) that although the alienorhad full powcr 
ef disposal over the property the plaintiffs were 
entitled to expose the rea] nature of the trenc- 
action and show that there Lad been no valid 
disposition of the prop:rty ; 

(2) that the wid$w of the allenor being in col. 
lusion with the alicnees and unwilling to act in 
the matter, the reyersionerp were coPnpetent te 
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_ maintain a suit fora declatátion. A Sugay Mar, 


Li 


V. NATHWA, 21 A, L, J. 50; (1923) A. L 


R. (A.) 
16:11 454,255 © c83 
Succession—Sister v. — brother's daughter. 

Under the Hindu Law a sister is a bandhu while 
& brother's daughter is not, so that the former 
isa preferential heir to the latter. 

Nanak Gir v. Kishen Kaur, 53 Ind. Cas. 
815; 161 P. R, 1919; Sujan Devi v. Jagiri Mal, 
£9 Ind. Cas. 124; 1 L. 608; 8 P. W. R. 19215; 3. L- 
l,].32, followed. IL PUrov. SvtAKHAN Er 
——— Sudras— foini family— Illegitimate son, 





. * status of-— Succession. 


Among Sudra Hindus an illegitimate son is 
8 member of the joint family and is entitled to 
maintenance, His right in the co-parcenary is 
an in^hoate right during the father’s lifetime 
but it sipens into a legal right on the death of 
the father, when he takes a share equal to half 
th: share of a legitimate son, N Marotr v. 
TUEARAM, r9 N, L. R. 99 004 


Trust, private—Debutter property, 
whether can be converted to secular property— 
Consens of family. 

In the case of a private or family trust the 
dsbuier property may be converted into secular 
property by consent of the whole family. The 
consent must, however, be of the members of 
the whole family, male and female, interested 
in the worship of which the shebatts are merely 
managers, The shebaits alone by their dealings 
with the property cannot give it a different 
turn, nor cane» dealings even by the whole 
of the family change its character. ‘There must 
be the consent of the family, although dealings 
subsequent to such consent may be evidenre 
of consent. O MoNMOHoN GHOSE v. SIDDESWAR 
Deon^v, 27 C. W, N,218; (1923) A. I. R. (C) Di 

1 
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———— Widow—Surrender, validity 
conveyance to widow, effect of. 

To validate a surrender by a Hindu widow of 
her lutsband's estate in favour of the next heir 
two conditions must be fulfilled, first, the surrender 
must be total and not partial, and, secondly, the 
surrender must be a bona fide surrender, not a 
device to divide the estate with the reversioner. 

Rangasami Goundan v. Nachiappa -Gounden, 
50 Ind. Cas. 498; 46 I. A. 72; 21 Bom. L. R. 640; 
36 M. L. J. 493; 17 A. L. J. 536; 29 C. L. J. 5393 
23 C. W. N. 777; i M, W. N. 262; 42 M. 523j 
26 M. L. T. 5; 101. W. 105 (P. C.) and Sureshwar 
Mis cv v. M aheshrant Misrain, 57 Ind, Cas. 325; 
47 I. A. 233; o M. W. N. 472; 39 M. L. J. 
101; 28 M, L. T. 154; 2 U. P. I,. R. (P. C.) x28; 
.32 L. W. 461.18 A. L. J. 1069; 25 C, W. N, 194; 
48 C. roo (P. C), followed, ` 

A Hindu widow surrendered the whole of her 
estate in favour of he? daughter by means of 
a registered deed of gift. Nearly two years after, 
the daughter conveyed the whole estate absolutely 
to the widow: e 

Held, (1) that the conveyance by the w dow 
if favour of the daughter anfounted to a valid 
gurrender.in®fayour of the latter: 


e . 


a 
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(2) that the re-conveYance by the daughte? 
in favour of the widow could not be ref&arded as 
part of the same transaction and opératedto con- 
vey an absolute estate to the widow, and not meres 
ly the estate of a idow which was originally vested 
in her. B NARU Harr GUJAR v TAI Davjr 25 
Bom. Ie R. 6s; (1 9:3) A, 1. R, (B ) 191; 47 B. i 


—— — Wil--3Bsg:es? to "Dharmada kam”, 
whether valid. 

A bequest to '"Dharmadaham" is void for 
uncertainty and, therefore, unenforccable. 

The English and Indian Case-law cn the subject. 
reviewed and discussed. SFAKirng RANH t 
VALABADAS GANCARAM, 269 
Widow, bequest $n faucur of— 

Estate taken— Alienation by widow-— N'ecesssly 
- o Recitals in deed, value of — Enquiry by aliexee. 

A bequest of immoveable property by a Hindu 
husband to his wife, in the  abseice of word 
givingan absolute cstate with power of aliena- 
tion, confers the limited estate which, under 
Hindu Law, a widow takes as heirin her husband's 
property, and not a life-interest pure and sim- 


EE ueque Agr aps ng PRI. sr E pntat 


e. 
3 A recital in a deed of alienation by alimited 
owner as to the existence of necessity for the 
alienation is clear evidence of a representation 
having been made to the alienee. 

Such a recital, coupled with tlie representation 
and a finding that the alenee made an honest 
enquiry into the truth of the representation; is 
sufficient evidence to support the deed. 0 
BANKU BEuARY Dry. Bisstswar LAT, MARWARI, 
(1923) A.L. R. (C) 575 598 
Hindu Transfers and Bequests Act (VIII of 1931), 

whether retrospective. See WILL 1049 


Hindu Widow's Re-marriage Act (XV of 1856), s. 2. 
See BOMBAY LANp RgVEXCE Conr, 1879,8, 235] 
£0 


See PENA, Corr. 1860, 58, 448, 
452 392 

Yiusbend and wife— Adullery — Damages—Claini 
by husband against — seducer of wife—Wife 
excommunicated— Husband living with 
excummunicated wife-— Husband ex communicated 
—Cost of re-admission—— Injury to reputation 
and feslings— Contvibutory negligence. 

If a husband is put out of caste for the offence 
of living with his wife after her excommunication 
for adultery with a Chamar, heis entitled to 
claim damages from the seducer of hisgwife on 
account of expenses incurred by him for re-admis- 
gion to his caste as wellas for injury to his 
reputation and feelings, and is not guilty of 
contributery negligence or default in living with 
his wife after her excommunication for adultery 
inasmuch as by living with his wife the hus.e 
band does what he not only is entitled to do but 
is morally bound to do and can be compelled to 
do either by a suit for the restitution of con- 
jugal rights or on application to a Magistrate 
for a maintenance allowance. N GCoEvL, lkLn: v. 
BANIA Cr AMAR e41 


Identification parade, value of. See CRIMINAL 
ProckpURs CoDE, 1898, # 307 £9 


House trespass, 


s 
* * 
* 
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Ynam grant by Zemindat—Pyesumpitone- Resumba 
, Hon—Ejectment—Buyden of proof. 

^ There is no presumption that inam grante 
by a Zéfhindar are grants of both Warams or of 
the Melwasdm only. 

Chidambara  .Sivaprahasa — Pandara San- 
nadhigal v. Veerama Reddi, 68 Ind. Cas. 5383 
45 M. 586; 31 M. L. T. 54; 16 I. W. 102; (1922) 
M. W. N. 749; 43 M. L. J. 640; (1922) A. I. 
R. (P. C) 292; 37 C. L. J. 199; 27 C. W. N.245 
(P: C. Upadrashia Venkata Sastrulu v. Divt 
Seetharamudu, 51 Ind. Cas. 304; 43 M. 166; 17 
A. L. J. 725; 37 M. I. J. 42; 21 Bom. L. R. 925] 
26 M. L. T. 175; 38 C. IL. T. 441; 10 L. W. 6333 
- 24 C. W.N. 129; 2 U. P. L. R. (P. C.) 16; 46 
d. A. 123 (P. C); Suryanarayana v, — Patanna, 
48 Ind. Cas. 689; 41 M, 1012; 25 M. In T. 30; 23 Ci 
XV. N. 273: 9 L. W. 126; 29 C. I. J. 153; 1 U. Pi 
L. R. (P. C.) 11; 36 M. In J. 585; 45 I. A. 209; 24 
Bom. L. R. 547; (1919) M. W. N. 463 (P. C), fol- 
lowed. 

A plaintiff who sues to eject is bouud to prove 
that he has a right to eject, aud where he secks 
to recover possession of a service inam on 
the ground that it has been resumed, he must 
prove that he granted the land itself in inem 
aud that he is entitled to resume it. M VEN- 
KATARANGAYYA Appa RAO v. MorAMPADI BAJIRAJU, 
45 M. I. J. 238; (1923) M, WI N. 7551. (1924) å. 
IR. (M.) 93 61 
Income Tax Act (VII of 1918), s. 5—" Income,” 

meaning of — Registered Company— Income 

derived from subscribers, whether liable to assess- 
ment. 

Under the rules of the Mylapore Hindu Perina- 
nent Fund, registered under the Companies Act, 
a Share-holder subscribed one rupee per share 
per mensem and at the end of seven years drew 
Rs, 102-8-o and then ceased to be a share-holder 
qua that share. He had to pay interest on the 
monthly subscription if not paid within the pre- 
scribed time. The income of the fund was de- 
rived frominterest on loans to share-holders and 
outside institutions, and was divided among 
the share-holders f 

Held, that the interest from outside in- 
vestments was liable to income-tax but the 
earnings consisting of interest from share- 
holders whether on loaus of on overdue sub- 
gcriptions did not constitute “income ” and were 
not liable to be assessed, to income-tax under 
the Income Tax Act. HN, 

An income of a fund or other institution to be 
taxable must come from outside and not irom 
within, ¢%., from itsown members or subscribers, 
and it is immaterial thatsuch fund or institution 
js a legal entity for certain purposes, the princi. 

le being that a man cannot make a loss of pro- 
fit out of himself. 
e New York Life Insurance Co. v. Styles, (19889) 
14 Appe Cas. 381; 59 L. J. Q. B. 291; 61 L. T. 201j 
Carlisle and Silloth Golf Ciub v. Smith, (1913) 
3 K. B. 75; 82 LJ. K. B. 837; 108 I, T. 785; 11 L. 
G. R. 710;6 Tax Cas. 198; 57 S, J. 532; 29 T. In 
R. 508 followed. 
of the 


Equitable Life Society 


Assurance 


United States v. Bishop, (1900) 1 Q. B. 4773. 


63 L. J. Q. B. 252; 48 W. R. 341; 81 I. T. 693; 
ró T, M E 74i Leeds Permanent Benefit Building 


2 
r 


INDIAN CASES, 


| | | Wo 
Income Tax À6£—1018-—ceneld, = 


Soclety v. Mallandaine, (1897) 2 O. B. 4021 77 L. Ti 
122; 66 L. J. Q. B. 813; 61 J.P. 6754, Clerical, Medis 
cal and General Life Assurance Society v. Carter, 
(15889) 22 Q. B.D. 444; 37 W. R. 346; 53 J. P. 
276; 58 L. J.Q. B. 224, Last v. London Assurance 
Corporation, (1885) 10 App. Cas. 438; 55 L. J. Q. B, 
92; 53 L. T. 631; 34 W. R.253; 50 J. P. 116, 
distinguished. M SECRETARY BOARD or REVENVE 
ixcoME Tax, MADRAS v, TIK MyvLAPORE HINDU 
PERMANENT Pup LTD. MYLAPORE, MADRAS, 
(1923) M. W. N, 4091 (1923) A I. RM) 684 833 
8.10. See INTERPRETATION OF STATUTES 

83 
1606, 





s. 51. See CIVI PROCEDURE Cops, 


8. 109 070 

Income Tax Act (XI of 1822), s. 66— Application 
io Commissioner to state  case— Commissioner, 
duty of— Delegation of power—Procedure. 

The Income Tax Commissioner has no power 
under the law to refuse to pass an order on an 
application under section 60 of the Income Tax 
Act, or to delegate his authority to any subordi- 
nate officer. He must deal with the application 
himself and must accept or reject it. 

A refusal by the Income Tax Commissioner 
to state a case to the High Court under section 
66 of the Income Tax Act, whatever may be the 
grounds of the refusal, is tantamount to a re- 
fusal on the ground that there is no question of 
Jawinvolved, and the High Court, if it is not 
satisfied of the correctness of the Commiíissioner's 
decision has the power to require the Commis- 
sioner to state the case and to make a reference 
to the High Court. L GOKAL CHaNp-]AGAN NATH 
v. COLLECTOR larcomm Tax, SIALKeT 159 
s, 68 proviso (1). See INTERPRETATION 

Op STATUTES 82 
Injunction. See SPECIFIC RELIEF Act, 1877, 9. §5 

550 








ae 


—-——— — Easement — Riparian — owners--Bund 
erected by owner of lower land for protection 
against flood water ——Owner of higher land, whee 
iher can object. d 
Defendant, who was the owner ofland which was 

on a lower level to that owned by the plaintiff, 

erected a bund between his own land.and that 
of the plaintiff in order to protect his land'from 
being flooded by water which flowed over the 
plaintiff's land in seasons of flood from the river, 
owing to the failure of the plaintiff to maintain 

& proper bund. Plaintiff sued for an injunction 

yestraining the defendant from erecting the bund 

on the ground that the bund obstructed his natural 
and agricultural drainage: 

Heid, (1) that the plaintiff had no right to drain 
away his Hood wateracross andoverthe defendant's 
land and the latter was, therefore, entitled to 
erect the bund in dispute to protect his land 

(2) thatif the bund interfered with the plaintiff's 
natural right of drainage; it was due to his own 
fault and he had no right to complain ; 

(3) that fhe plaintiff “was not, therefoge, entitled 
to ine injunction sought for. R MOoKSUDALI v, 
Ma Hi 1 R. 497; (1924) A. I. R. (R.) 80 289 


General 4& unciton,' :i55W23. of —Mand aior 
order forbidding particular atid Aioprietyxof.,- , 





" . 


$ 
"+ 


7. 


Vor. 76) - 
Injunotion—coneld; 


It,is alwaye undesirable to make an order 
forbidding a party enjcined generally fiom doing 
partioular acts. 

Plaintiff sued for a declaration that they had 
a tight to worship ina certain temple and for a’ 
permaneat injunction restraining the deferdant 
from obstructing the plaintifs in the enjoyment 
of theirsaiuright. They also prayed for the re- 
moval of a certain lock put up by.the defe ndant cn 
the door of theinner room of the temple. After 
granting the perpetual injunction esked ior the 
Court ordered that the defendant shall not, lock 
_the door again. The defendant appealed : 

Held, that there was no necessity to pass a 
mandatory order against the defendant forbid- 
ding him from locking the door again. B KASHI- 
NATH HARI?, VISHWANATH BuIKo, (1923) A, I. R, 
(B.) 409 764 
Insolvency. See PRESIDENCY Towns INSOLVENCY 

ACT, 1909, ss. 2 (e), 17, 58 (4) . 657 
——— $608 PROVINCIAL INSOLVENCY Act, 1920, 

ss. 2 (d), 28 657 
———— Receiver. — Remuneration. 

There is no absolute rule that a Receiver of an 
insolvent's estate should be remunerated by the 
method of percentage and commission, although 
this is generally done; the matter is within 
the discretion of the Court which,ifit thinks fit, 
may allow a remuneration at a fixed rate. 

A Receiver’s remuneration must be paid 
ont ofthe insolvent’s estate—his legal represent- 
atives cannot be made personally liable forit, 
Q SREPAT SINGH v. RAM SARAP SURYA PRASAD, 
(1923) A. I. R*(C.) 516 583 
Instalment bond. See Givi, PRocEbURE CODE, 

1908, O. II, r. a 128 
Tustigator, liability of. See PENAL Cont, 1860, 

83. 114, 342 994 
Interest, posi diem; See CONSTRUCTION OF DOCU- 


MENT 1052 
Interpretation, of Statutes. See CIVIL PROCEDURE 
Cung, 1908, S. 151, O, XLI, Ir, 17, 19 836 


——— See LEVERS PATENT (RANG), cl. i1 479 
See PRESIDENCY Towns INSOLVENCY ACT, 
1999, ss. 2 (c), 17, 58 (4) 657 
Cowurt-fees enhanced on Original Side suits 

— Enhancement, made opsralive “from date of 

‘publication of Notification in Government Gazeti 

— Notification received in High Couri Office af 

5 p.m. on date of publicatton—Plaints ins 

stituted ihat day, whether liable to higher fees— 

“ Fyom," meaning of. 

ByaNotification in the Fort St. Georga Gazetis 
Extraordinary issued on 5th May 1922, the Table 
of Fees levied in respect of institution of suits 
on the Original Side of the High Court, Madras, 
was amended by enhancing the fees and the 
Notification stated that the amendments “do 
come into force from the date of publication in 
the Fort St. George azelie." The Gazette 
Extraordi sary containing the Notification reached 
the High Court at about 5 P. M. that day and 
several plaints had been filed büfore that houri 

. Held, (Sastri, J., dissenting$, that the plaints 
led wn Ma 5th were subject to the amended 
rules and were liable to the enhanced fees laid 

9 


pown - thereunder; 
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GHNERAS INDEX; 
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Interpretation of Btatuteg«-contd, 


Per Schwabe, C. j.—1n all Statutes “imposing 
taxation any real ambiguity must be decided 
in favour of the subject and against the Crown, 

In every case the word from” preceding a 
date may have one of two meanings, namely, 
on and aíter, that is, including the named date; 
or merely after, that is, excludingthe named date. 
It is necessary to look at the context and the ° 
circumstances of each case to arrive at the true 
construction. If the named date isthe begin- 
ning of a defined limited period, thatis, where 
there is a tferinimus ad quem aswellas a feyminus 
a quo, then prima facie the first day is excluded, 
If the named date is the beginning of an in. 
definite period then prima facie the first day is 
included. 

Unless there is anything indicating a cons 
trary intention in the context, ‘from’ a named 
date means, “on and after’ that day, 

Per Coutts-Trolier, J.—Where a Statute fixes 
only the terminus aguo of astate of things which 
is envisaged as to last indefinitely, the Common 
Law rule obtains that fractions of a day ought to 
be neglected, and that the Statute or regulation 
or order takes effect from the first moment of the 
day on which it is enacted or passed, that is to 
say, from midnight of the day preceding the day 
on which it is promulgated; where, on the other 
hand, a Statute delimits a period marked both 
by a terminus a quo aud a feyminutus ad quem, 
the former is to be excluded and the latter to be 
included in the reckoning. 

Per Kumaraswamy Sastri, fJ.—In the reckon- 
ing of the time fop the operation of Statutes 
or orders each case must depend upon 
its own circumstances and subject-matter, and 
there is no universal or hard and fast rule. 
M Inre CoURT Furs, 45 M. L. J. 5573 46 M. 
685; (1923) M. W. N. 883 991. 
Repeal of Ack— Vested rights— Right: 

of appeal ov  veferemce, how fay affected 

Fiscat Acts, tnlerpreiation of—Income Taa 

Aci( XJ of 1922), s. 68, proviso (1)— Income 

Zax Act (VII of 1918), s. 19—Right oj 

refund accruing under old Act-— Righi | whethes 

taken away by new Act. 

Under the ordinary law vested rights, includ. 
ing rights to appeal and to demand a reference 
that have already accrued, are not taken away 
eby the repeal of any Act; but the procedure would 
be under the new Act. å 

The rule regarding vested rights is not cons 
fined to substantive rights but eatends equally 
to remedial rights or rights of action including 
rights qf appeal. 

Gopeshwar Pal v. Jiban Chandra, 24 Ind; 
Cas. 37; 41 C. 1125; 18 C. W. N. $04; 19 C. h. 6. 
549; Commissioner of Public Works v. Logan, (1903) 
A. C. 355; 72 L. J. P.C. 91; 88 L. T. 779 and Rama- 
krishna Chetty v. Subraya Iyer, 18 Ind. Cas. 
64; 38 M. tor; 24 M. L. J. 54; (1913) M. W. N, 
303, relied on. . : 

Fiscal Acts should be construed as far as pos. 
gible in favour of the subject. 

A tight of refund accruing to a person undeg 
the Income Tax Act of 1918 cannot be taken 


away kecauge his eppcal resulting iz the seduce 


» 4 LI 
— 





E128 
Interpretation of Statuteg—concid; 


tion of @he assessment is disposed, of under the 
new Income*Tax Act of 1922. W COMMISSIONER 
OF INCOME Tax CQ. P.«& BERAR v. DHARAMCHAND 
DaLCHAND, (1924) & I. R. (NJ 24 S 
Irregularity. See ADMIRALTY RULES 


Ses CONTRACT ACT, 1872, 5.23 508 





'$. 4 (b) 95,200, 537 
See CRIMINAL PROCEDURE CoDg, 1898, 
S$, 167, 117 14), 233» 535 : 568 
See CRIMINAL, PROCEDURE CODE, 1868, 
ss, 107, 239 228 

See CRIMINAL ProcypukR Copy, 
1898, 88. 145, 350, 360 9 
———— SEE CRIMINAL 

8.172 





dme 








PROCEDURE Cop, 1898, 
2907 





Ses PROVICIAT, SMAL, CauSE COURTS, 
Act, rE87,8, 17 . 863 
Failure to record his reasons for 
tendering pardon. See | CRIMINAT, PROCEDURE 
CODE, 1898, 88. 337, 339 098 
Joinder of chargeson charge of misappropriation, 
See CRimMinAy, PROCEDURE Copp, 1.98, ss. 
234, 539, 537 652 
Joint trial Sse RIMINAL PROCELURE Cope, 1698, 
Ss, 107, 117 (4), 233, 535 568 
sme Sec CRinmnay FROCHpURE CODE, 1848, 
SS 107, 239 > ` 228 
————— See CRIMIMAL PROCEDURE CODE, 1698, 
$8 233, 239 S08 
— See EVIDENCE ACT, 1872, 5. 30 1026 
—————— See LEITH RS PATENT (Cal), cl, 260 986 
————-—o0i approver with other accused aitcr 
resiling from pardon, See C RIMINAL PROCEDU RR 


Karala Ee marta 








CopZ, 1898, 8. 339 643 
Joint wal. See Co-sHARERS 921 
Joto meaning of See LANDLORD AND. 

THNANT 924 


Judgment, contents of. See Civi, PROCEDURE 

CODE, 1998, O. XLI, rf. II, 3r 1.052 
L:tters Patent (Rang), cl. 13, See 
ARBITRATION ACT, 1899, 88. 13, 14, 15 929 
indacoity case, contents of. See CRIMI- 
NAI, PROCEDURz CODÉ, s. 367 578 
of small Cause Court, contents of. Sea 
Civi, PROoCEDUng COD, 1908, O, XX, r. 4 te) 


M of Appellate Court, 
PROCEDURE CoDz, 1898, s. 367 : 

Jurisdiction. Sce Civit, PRocEDURE Copy, Hn : 
20 - 


Dana mma sottili nan 














See CRIMINATI, 
' 710 


è 
86 CIVI, ProcePuRz CODE, 1908, s. ns 
03 


————— SEZ CONTRACT Act, 1872, 8. 23 898 
mmea ÇE CRIMINAL PROoCHDURE CopDh, 1898 
$3. 177, 526 17 
"9 See DIVORCE Act, 1865, s. 3 683 
wenn SEE PROVINCIAL SMALL Cause Courts 
Acr, 1887, Sch. I, Art. nA 845 
See PUNJAB LAND Revenue Act, 1687, 

s, 158 (2) (avit?) 6 
—Courts invested with Small Cause jutis- 
* diction. See Crvi, PROCEDURE Cong, 1608, 
, O0. XX,x. 4 eho < 
ron of Civil Courts, See CIyIL PROCEDURE 
p, CORE, 19°, 8 0 "fe 


* 
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—— See CRIMINAL PROCEDURE CoD, 1898, | 
189 


Qv 


{2928 
Surisdiction—~concld; 


— of Court, whether cured eby consent of. 
parties. See MADRAS COURT oF Warns Act 
1902, 83. 59, 63 781 

me—— of Executing Court to sell property 

outside its jurisdiction. See XixucuTIoN SALIN 
i 269 





by Magistrate 





Judgment pronounced 
after transfer, validity of. . 
A final order passed in a proceeding by a 

Magistrate after making over charge of his duties 

as a Magistrate in the Districtis without jurisdic- 

tion., C. JAGAT BBaxNpu SaAHAv.]JAGA DANDRU 

SAHA SARDAR, 38 C. L. J, 2015 (1924) A. I. R. 

(C) 192; 25 Cn. L. J. 192 488. 


Jurisdiction of Courts—Deciston by Division Bench 
of High Couri on quesiton of law— Remand to 
lower Appellate Court— Appeal to another Division 
Bench from decision after vemand— Decision of 
first Division Bench, whether can tequesiioned by 
second — Courts of co-ordinate jurisdiction, powers 


of. : 
. The decision of a D vision Bench of a High Court 
in second appeal, holding that, on the facts found by 
the TrialCourt, that Court was justified in arriving 
at a conclusion tiat there was fraud, and, dis- 
ngreeing with the iower Appellate Court, remanding 
the case and laying down the law to be followed by 
that Court on remand, cannot be questioned in an 
appeal before another Division Beuch of the High 
Court from the decision of the lower Appellate 
Court after remand; the decision of the first Division 
Ben h being a decision on a point of law of a Court 
of Co-ordinate jurisdiction. Pat, Rar BRIJRAJ 
Kisutn v. CHATu SINGH, 4 P. L. T. 35; (1923) A. I. 
R. (Pat.) 226 l 136 
Occupancy tenant—Suli for declara-. 
tion of ownership in trees on holding—Stit, - 
whether cognizable ty C vid or Revenue Court. 
A suit in which the plaintiff asks for a declara-- 
tion that he is the owner of certain trees stand-. 
ing on his land which he holds as an occupancy 
tenant, but does not ask for any declaration as 
to the tenancy, is cognizable only by a Civil’ 
Court. A RAM PRASAD v. DUMER NATH PANDE, 21 
A.L.].33: 9 O. & A. L. R. 275 (1923) A. I, 
R. (À.) 1345 45 A. 191 3 
—— Submission to jurisdiction, effect of 
Defendant residing outside jurisdiction—~Leavg 
to sue, failure to apply for —Ctiil Procedure 
Code {Act V of 1908), s, 20— Letters Patent, 
" (Cal), d. XII. 
fhere there is absolutely no jurisdiction in a 
parties 


quias. 








Court to entertain a suit, the consent of the 
willnot confer any jurisdiction upon it. 
Where, however, there is submission to the uris- 
diction of a Court andthere is no inherent lack of 
jurisdiction in that Court, the absence of any 
formality which would confer complete jurisdic. ' 
tion on that Court, for'instance, failure to apply 
ior leave to sue under the Letters Patent, will not 
render the judgment of that Court null and void. 
A suit was broyght on the Original Sidé of the 
Caleutta High Coyrt against a defendant, who : 
resided outside the Amits of the original jurisdic. . 
tion of the Court, A part of the caufe of action - 
had arisen within those limits, but no leave wag 


* 
* 
. 


# - 
s * 


Vol; 46] 
Jurisdiction of Court—concld, 


obtained under clause XII of the Letters Patent 
of the Higtt Cofirt. Defendant not only submitted 
to the jutisdiction of the Conrt, but expressly 
undettook not to question it and a decree was 
eventually passed against him; 

Held, that the Caleutta High Court had jurisdic- 
tion to render judgement against the defendant 
and the mere failure to obtain leave under 
clause XII of the Letters Patent did not render the 
judgment null and void. Pat GAxESH NARAYAN 
SAHI DEO v, MANIK LAL CHANDRA, Y P.I, R.318; 
(1923) A. I. R. (Pat) 562; 5 P. L, T. 342 194 
———— Suit in Revenue Couri- Question of 
' jurisdiction decided by Civil Appellate Court — 

Appoal — Forum. 

A Revenue Court returned a plaint in an eject- 
ment suit on the ground that the suit was cog- 
nizable by a Civil Court. The plaintiff went up 
on appeal to the District Judge who held that the 
suit was cognizable by a Revenue Court and 
remanded the suit to that Court for disposal on 
the merits. Thesuit was decreed and the defend- 
ant preferred an appeal to the District Judge, who 
returned it on the ground that the appeal lay to 
the Commissioner. On revision: 

Held, that on the question of jurisdiction of the 
Trial Court having been raised the case having 
come up to the District Judge for disposal of that 
question, the appeal on the merits also lay to him, 

Kesho Das v. Morat Pandey, 23 Ind. Cas. 320; 12 
A. L. J. 367, followed. AEtant BAKSH v. SURAJ 
NARAYAN, (1923) A. I. R. (A) 464 521 
Jurisdiction of Criminal Courts— Joini occupants 

of houso—Logkh pui on by one--Magistrate's 

order to break open door, legality of — Reviston. 

On the application of one of the tenants of a 
kouse that another tenant had locked up the 
whole house with the applicant's goods in it, 
a Magistrate directed the Police te break open 
the house and make a list of its contents. "The 
Police did this and put the goods in the hands 
of a custodias, The other tenant then appeared 
and applied to the Magistrate for possession 
of the house and his goods. The Magistrate 
declined to take any further action and referred 
him to the Civil Court. He moved the High 
Court in revision! 

Held, (1) that the Magistrate had no juris 
diction to direct the lock to be broken and the 
property to be handed over toa custadian; 

(2) that the High Court had no jurisdiction 
to interfere in the matter: 

(3) that the remedy of the petitione? was 
by asnitin a Civil Court. A OVID v. CuíaNDRA 
Bran, (1923) A. I. R, (A. 473; 25 Cu. N. J. 
214 


Jury Trial. See RIMINA, ProcrDure CODE, 1898, 
1085 


85, 195, 307, 537 ` 
———- Seé CRIMINAL PROCKDURH Corx, 1898, 


8. 307 ? 8 
—— —— See Lerinrs PATENT (Cal), cl. 26 966 
——— —— See PENAL, CODE, 1860, s. 302 ° 389 


Karachi Port Trust Act (VI of 1888) — Provi- 

dent Fund Rules, f. 14-—Provident Fund 
Act (IX of 1897), as asnende& by Act (VI of 
1003)—- NornfSination as "receiver", whether passes 


fund absolutely to nomines. 


GENERAL INDEX. 


1121 
Karachi Port Trust Aot —concid. í 


* a 
The nomination of a person as “receiver's under 


r.14of theruleseframed by the Karachi,Part Trust 
under the Provident Fund Act of 1897, as amended 
by that of 1903, does not opérate ' as a Will or as 
a gift or a trust ia favour of the nominee, and, 
therefore, on the subscriber’s death, the fund 
does not pass absolutely to the nominee, but 
forms part of the estate, S ArxAIU. AWABAS 
DgANJISHAW J AMSETJI 1 
Kofwar, whether Police officer. Ses EVIDENCE 

Act, 1872, 8.25 291 
Eureshis of Lahore Town. Ses Custom 770 
Land Acquisition Act (I of 1894), as. 9, 25— Notisr, 

non-service — of— Hmowledge of proceedings- 

Failurato prefer claims—Sufficiont cause. 

Although a notice under section 9 of the Land 
Acquisition Act is imperative, yet if the 
patty complaining has knowledge of the pro- 
ceedings, non-service of the noticeis not fatal to the 
proceedings. 

Ganga Ram Marwari v. Secretary of State for 
India, 30 C.g76 at p. 580, Secretary of State v. Qamar 
AH, 51 Ind. Cas. 501; 16 A.L. J. 669 and Kasturi 
Pillai v. Municipal Council, Erode, 53 Ind. Cas; 
646; 37 M. L. J. 018; ro L. W. 331; 26 M. L. T. 
268; 43 M. 280, relied on. 

_Snuch non-service, however, amounts to suff- 
cient reason under section 25 of the Act for 
omitting to prefer claims before the Collector: 
C Burn AND CO. v. Secretary oF STATE FOR 
INDIA, (1923) A. I. R. (C.) 513 570 














Lsudlord and tenant. Ses BENGAL TENANCY 
Act, 1883, 8. 170 (3) 358 

: Ses HVIDHNCB Act, 1872, 9.116 47, 884 

— SEO PRACTICE 7/4 

See RES JUDICATA 017 

Inam Kattubadi, payment of, to 
zemindar-——Payment of jfxed sum for long 
peviod—Inferenca—IJImplied — coniraci— Kham 
Bhagotta," meaning of—Provincial Small 


Cause Courts Aci (IX of 1887), s. 
Misconstruction of documenis — Revision. 
The question in a case was whether the 
Inamdarsholding under a zemindar were to pay 
individually to the zemindar a kattubudi equalto 
1-4th of the total income from the lands or whe- 
ther they were liable as a body to pay only a 
fixed lump sum and the evidence showed that 
a sum of Rs. 400 had been paid for more than so 
years by the Isamdars as a body: 
“Held, that it was open to the Court to find 
an luplled contract -between the parties that 
the Inamdars were to pay the üxed sum joint- 


ly. 

The fact that in coming to a finding of fact 
a Small Qause Court misunderstood the meaning 
of a technical expression and thereby miscon- 


25— 


atxued certain a eue documents is not suffi- * 


cient to entitle the High Court to interfere *with 
the decree passed by the Court in revision under 
section 25 of the Provincial Small Cause Cousts 
Act, where there is other evidence on the record 
in support of the decree,* 

The expression  '' Khaw Bhosatta” is a 
combination of a Persian and a Telugu word 
and means a rough account of the revenue due 
prepared ."for information. M  RAMACHANDRA 

: à 


` è 
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Landlord and tenanf—contd. 


MARDA MAJ DHO GAru v. TumBANATHA BEHARA, 
19 L. W. 49° MUR 730 
Lease, | permanent, grant — of — Rent, 
^o whether fixed  perpetuity—Enhancment of 
qenteeGeneval rule—]ote, medning of. 

(The grant of a permanent lease does not mean 
that the rent is also fixed in perpetuity. As a 
general rule, when a lease is a permanent one, 
the rent is liable to enhancement, unless the land- 
lord has precluded himself by a contract, or is 
by law, precluded, from claiming an enhance- 
ment. 

. Upendvalal Gupia v. Jogesh Chandra Roy, 
38 Ind. Cas. 56; 22 C. W. N.275, relied on. 

The term fote is a general term and does not 
necessarily mean a raiyati jote. 

Midnapur Zemindart Company v. Naresh 
Narayan Roy, 64 Ind. Cas. a31; 48 I. A. 49 at p. 
54; 48 C. 460; x4 L. W.265; 30 M. L. 7.279; (1922) 

. Kl. , (P.C) 141 (P.C), followed. Ç 
KRISENENDRA NATH SARKAR 9. RANI KUSUM 
KAMANI DEBI, (1923) A. I. R. (C) 351 324 


L—— Lease—Prior and subsequent lessees, 
` position of —-Subsequent lessee, whether entitled to 
collect vent from prior lessee. 

"Where a holding is leased by the landlord for 
the purposes of cultivation first to one raiyat 
and then to another, the second lease is not a 
lease of the proprietary rights of the landlord but 
a mere hiring out of the land, and no privity of 
contract or of estate is created as between the 
second lessee and the first lessec, and the second 
lessee is not entitled to collect rent from the first 
lessee and the mere fact that the land;ord is implead- 
ed as a defendant to a snit by the second lessee 
to recover the rent from the first lessee and does not 
contest the claim is immaterial. 

Ram Kanai Dass v. Fakir Chand Das, 8 C. 
Ww. N. 438, followed. C SoNcSSOR ÅLI y. JAGA- 


wath PAL, 37 C. L. J. 263; (1923) A. I. R. (C.) 308 











trees. l 
Mukatrari tenuje-holders have aright to cnt 


trees irom the land comprised in the tenure. O 
MIDNAPORE ZAMINDARY Co.v. JAGET SEN 
* j ’ 
DoBE — Non-paymoni of vent— Occupancy. rights. 
A person who is recurded as a tenaut-at-will 
and who pays no rent, but is liable to render 





: hepa, Be ieu of rent, has no occupancy rights 
an 


in the d he holds, his possession being on 
sufferance. L NIHALA D. SHAHAB DIN, (1923) 
A. 1. R.(L) 413. 1018 
aman Occupancy tenani 
tahen—Merger— Occupancy 
*  ünpwished— Bengal Tenancy 
1885), s. 22, application of. 
Where the proprietor of an estate grants an 
occupancy raiyat thereof a permanent lease, 
such grant has not under the general law 
“he effect of extinguishing the right of occupancy 
ossessed by the satyal, and so render him 
Hable to eviction as it 13 inconceivable in “such 
a case to ascribe to the tenant an intention of 
foregoing a tight 90 highly prized as the occupancy 


— Piymameni lease 
righis, whether ex- 
Act (VIII of 


* . 
ee 
. 


INDIAN CASES. - 


Mukartari fenure-holdeyvy—Right to cut, 


Landlord and tenant—concld. 


tight on the acquisition of the, right of an 
intermediate holder. Nor has section 22 of the 
Bengal Tenancy Act any application to such a 
case. © JoGENDRA KRISHNA Rov v. SHAFAR Arr, 
(1923) A. I. R (C) 373 
Legal Praotitioners. See LEcAr PRACTITIONERS 
Act, 1879, 55. 12, 14, 40 825 
See LETTERS PATENT (RAN.) cl. 8 827 
Conviction for p.1jury in Englanc of 
Engli h Bauister 673 
, duty and responsibility of. See PRACTICE 
. 274 
—, misconduct of, See LErreRs PATENT, 
(LAH), cl. 8 . $85 


Legal Practitioners Act (XVIII of 1879), as. 12, 14, 
40—Legal practitioner charged with commission 
of offenze——Disciplinary — action— Procedure — 
suspension, order of, when to be passed. 

Where a legal practitioner is charged with 
having committed a criminal offence, the proper 
tribunal to decide whether he has been guilty of 
what is alleged against him is a Court exercising 
criminal jurisdiction, and a decision should not be 
sought in a proceeding under the Legal Practi- 
tioners Act. If he is found guilty by the Crim- 
inal Court, the proper course is to report the 
matter to the High Court in order: that it might 
consider it with reference tosection I. of the Act. 

Section 40 of the Legal Practioners Act applies 
to suspension by Subordinate Courts as well as 
to suspension and dismissal by a High Court, 
and, therefore, a legal practitioner should not 
be suspended by a Subordinate Court unl ss he has 
‘been allowed an opportunity of defending himsclf 
before such Court. LB In the matter of MAU NG 
KiN So, 2 Bur. L.J. 212; 25 Cr. I. J. 265 885 


Letters Patent (Bom ) cl. 86, application of — Letters 
Patent — Appeal — Diffeoence of opinton—Pro- 
cédure—Limilation Act (IX of 1908), s. 14 
(2), Sch. I, Art. 182 (5)—S. 14 (2), sec pe cf — 
Partialiy wrong froceedangs, whether protecind 
— dbplicalion foy stay oj execution proceedtngs, 
whether siep-tn-aid of execution. : 

On on eppral under the Letters Patent, where 
there is a difference ot opinion, the opinion of 
the Scnior Judge prevails. Clause 36 of the 
Letters Patent applies to such a; peals. 

An execution application  presented.to the 
proper Court on roth April 1912 was on 15th 


m——À 





Lid 








-April transferred to a wrorg Court and was 


prosecuted there or on appeal till the ard 
February 1915 when all the proceedings in the 
wrong Court were set aside and the original 
application before the proper Court revived. 
The application wes, however, struck off in’ 
default on 30th June .1915. The decree-holder 
then made another application for exe.ution on 
eth June 16916, The question was whether the 
period between 15th’ April 1912 and 3rd Febrnery 
1915 could be excluded under section 14 (2) of 
the [imitation Act! - 

Held, Per Marien, J., (Prait, ]. contra) that 
the period in qpestion waa to le excluaed in 
computing limitation for the subsequent apple ` 
eation. e | x 

per Martem Jo~Section x4 (2) of the Limita- 


Qoo Gêdurar-Gonviciian for criminal offence, 


Vol; 26]. 
Letters Patent (Bom.)-—conc!d, 


tlon Act protects partially wrong 
well as wholly wrong proceedings. 

The basis df the desire of the Legislature iu 
enacting section 14 of the Limitation Act is not 
to punish iitigants unduly for mistakes of prs- 
codure whether thoss mistakes are made by the 
Court or the litigant, for evety practitioner 
knows how easy it isto make mistakes in pro- 
eedure ha ing regard to the bew.Llerng mass of 
rules.on the subject, anl to each Judge having 
to saime extent his own views as to minor matters 
of practice. 

Per Pratt, J,—Section r4 (2) of the Limitat’on 

ct applies to cases where after limitation has 
* begun torun the applicant in good faith teles 
& proceeding in a Court which is unable to 
entertain it, An application to a wrong Court 
does not afford a new starting point for limita. 
tion because, under Art. 182 (5) of the Limita- 
tion Act, the application must be to. the proper 
Court, The starting point ot limitation is, 
therefore, the last preceding application to the 
‘proper Court but the period occupied by a 
subsequent proceeding in the wrong Court Js 
deducted. A preceeding under an application to 
a proper Court can never be deducted, for 
under Art. 14: (5) the period of lim tation 
runs from the date of application and not from 
ue date of disposal of the execution proceel- 

2s. 
. An application for stay of execution proccedings 
is not aa application to take Some step-in-aid of 
execution. B PawDEy y. JAMNADAS CHOTUMATL, 
MARWADI, (1923) A. I. R. (B.) 218 917 
Letters Patent (Cal.) ol. 26—Crimittial Procedure 

Code ( Aci* V of 1898), s. 239— Joint  trial— 

Offences committed in same — transaction— 

Discs ation of Court— Interference by High Court 

—Iriab by Jury—Defectwe summing up— 

Ben whether can be set aside— Failure of 

ustice, 

Where offences are committed by several per- 
sons in the course of the same transaction, it is a 
question for the Courtin the exercise of its judicial 
discretion, to say whether the accused should be 
tried together or separately, and where the Court, 
inetae exercise of such discretion, thinks that they 
snould be tried ]vintly, aud procceds to try 
them, the High Court wll not interfere with the 
ex:rcise of that discretion on an application made 
uuder clause 26 of the Letters Patent where ther: 
ig nothing to 319w thatthe ia-retion exer. ised 
was uot a p opzr judicial dis sreton. 

A verdict of acquittal by a juty cannot be re- 
versed, and ampie protection is atforded to pri- 
soners by allowing the High Court to reverse 
a verdict of guilty for any exror or defect in the 
summing up, whenever the Court is of opinion 
that a failure gt justice has been thereby occa- 
&ioned. : 

Inve Hlakes i jars W. R 80 Cr; B.L 
R. Sup. Vol. 1453 (F. BJ), folowel O HyueBaon 
y. CHARU CAUNDER MU'EgEAJEE, 38 C. L.J. 399; 
23 Cr. &. J. 29; : 233 
Lattars Patsid (Lah.), ol. —Lezal prastitionsys 

—Disciplinary j arisdicfon, naure of—Pro« 

whether 


proceedings as 


* 


- GENERAT, INDEX; 
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Letters Patent (Lah.)—contd: 


entails dismissal—Courl, whether can go behind 

conviction—Criminal haw Amendment Act 

( X I V of 1908), s. 17 (1). 

Disciplinary proceedings taken against a legal 
practitioner under clause 8 of the Letters Patent 
Cannot be regarded as crinfinal in their character; 
they are sometimes described as guasi- criminal, 
but only for the reason that they may result in 
penalties. They are not of a criminal nature in 
the sense that the rules of procedure applicable 
to a criminal trial, such as the filing of a written 
statement bytheaccused, are applicable to them. 
Strictly speaking, these proceedings are neither 
civil suits nor criminal progecutions. The High 
Court exercises a special jurisdiction over legal 
practitioners in pursuance of the authority cos- 
ferred upon it by the Letters Patent or an Act 
of the Legislature, and has inherent power to 
apply Such rules of procedure as may enSure a 
fair trial of the matter requiring adjudication: 
What is essential is, that the parties concerned 
should have a proper notice and a reasonable 
opportunity to be heard, 

A legal practitioner is an oficer of Court and 
just as he enjoys special privileges he is subject 
to peculiar obligations not shared by ordinary 
citizens. 

While itis not permissible to a Court deal- 
ing with alegal practitioner under clause 8 of the 
Letters Patent on the ground of his having been 
convicted of an offence to go behind the con- 
viction aud to question its propriety, the Court 
is notonly entitled butis bound to inquireinto the 
nature of the crime,in order to decide whether the 
offence was of such a character as to render a 
person guilty of it unfit to remain a member of 
the profession. 

An Advocate or a Vakil may be struck off the 
rolls for an offence which has no relation what- 
Soever to his character asa legal practitioner, but 
the mere circumstance that he has been convict- 
ed of an offence does not make it imperative on 
the Court to remove or suspend him from 
practice. On the other hand, it is not necessary 
that the act of a legal practitioner, which is re- 
lied upon for striking his name off the rolls, should 
have subjected him to anything like general infamy 
or imputation of bad character 

A legal pa on may not like a particular 
measure of tue Legislature, and he is entitled to 
poss against it eve; vehemently aud agitate. 
or its repeal by alllaw!ul means. But so 'ong 
asitis the law of the land itis nis duty to obey 
it and not to act in defiance o+ its provisions. 

If an Advocate or a Vaxil delibetately joins, 
of continues to be a member of, an Association 
which has been declared to be unlawful 
un let the provisions of a Statute, he renders him- 
self liable to be dealt with under clause 8 of the 
Letters Patent. e 

Certain ‘egal practitioners weree convicted 
under section 17(0) of the Criminal Law Amead- 
meat Act, for benz members of the National 
Volunteer Association waich had beea declared 
to be an ualawiul Association under section rs 

2) (b) of the Act ; 

Held, (1) that the lega! practitioners concern. 


Í124. 
Letters Patent (Lah)--econcid, 


ed had ‘rendered themselves liable to be 
dealt with under clause 8 of the Letters Patent; 

(2) bu that having regard to the facts that 
their cases vere the first of the Kind to come 
before the Court, that the legal practitioners con- 
cerned had assured. the Court that in being mem- 
bers of the National  Voluntfers Association 
they had not the slightest intention to cause a 
breach of the peace, and that the object aimed 
at by them was to promote the cause of total ab- 
stinence or temperance, an object which, if pursued 
in alawful manner is not only a perfectly legiti- 
mate but a laudable one, the Court would take 
no severer action against them than giving them 
a warning. L In fe ABDUL RASHID, 4 G. 271 
($9924) A.I. R. (1) 133: 2 5 Cr. I. J. rer 385 
Letters Patont (Mad), odis 9, 10— Beier of 

English Inn ewrolled as Advocate of High Coen 

—Conviciion for perjury in England—Disbar- 

ment by Bsnchers— No action in Intia— I ssti- 

Juiion of proceedings under Lettere Patent after 

senora? wotre- Jurisdiction of — Couri—Con- 

sideretions-——Subsequent conduct—Tostimony of 
brother practitioners. 

A Barrister of the Liucoln’s Inn, London, 
who was entoled as an Advocate of the High 
Court, Madras, was convicted while a young man 
in London of the offence of perjury and sentenced 
to six months” imprisonment. He was then ex- 
pelled and disbarred by the Benchers of the Inn 
and their action was upheld in appeal by the 
Judges in London. No steps, however, wete taken 
to remove him from the roll of the Advocates 
of the High Courtin Madras and after a lapse of 
several years he commenced practice as an Advo- 
cate in Madras. Proceedings were thereupon 
instituted by the High Court under the Letters 
Patent calling upon him to show cause why his 
aame should not be removed from the Rolls: 

Held, (1) that the High Court shonld not allow 
the propriety of the conviction and sentence to be 
questioned but could and should inquire Into the 
facts to ascertain the degree of moral turpitudo 
involved to form an opinion whether the pract!- 
toner should be removed of suspended or be 
otherwise dealt with: 

(2) that the decision of the Benchers and the 
Judges in England disbarring him on the facts 
ag they then stood was perfectly correct but the 
High Court was nof bound to follow the decision 
of the Benchers of the Inns of Courts but had 
by the Letters Patent a discretion veated init 
which the High Court must exercise in every case, 
giving, of cajuse, duc weight to the vlews of the 
Benchers of the Inn in England ; 

(3) that on the matter coming for considero- 
tion after the lapse of some years, it was o en to 
the High Court to consider the matter as it now 
stood and to take into consideration snch matters 
gs weuld be relevant inan application to reinstate 
a man who had been disbarred ; 


(4) that the order of disbarment was not neces- 


sarily final or conclusive for all time and it was 
open to the High Court to re-admit a practitioner 
aiter the lapse of time if it was satisfied that the 


tactitiones had in the interval conducted himself e 


jenoutebly and that the sentence of exclusion 


4 2 


INDIAN CASES, 


x 
. 


[1923 
Letters Patent (Mad )-—concld. if 


had had the salutary effect of awakening in him 
a higher sense of honour and duty; ' 

(5) that though the crime of perjury da involve 
moral turpitude, having regard to the fact that 
it was committed in the present case while yet the 
delinquent was young and he swore falsely ander 
the stress of severe cross-examination in a cast 
where he waa personally defending himself against 
a very serious attack upon his chatacter and having 
regard to the considerable body of testimony 
from his brother ptactitioners that he had, since 
his return to India, been leading an honourable 
and reputable life, the ends of justice wonld be 
met by his suspension for & period of twelve, 
months. M Inthe mailer of AN ADVOCATE oF 
THE HIGH Court, 45 M. L. J. 639; 18 L. W. 823- 
48 M. 903; 25 Cr L. J. 282 Sg; 
el 12-—-Suds against foreigney — Hoing 

outside British India om cause of action ertsing 

outside  jfuriadchion—Defendant carrying ot 
business through agent within jurisdiction —Seait, 
whether matniainadle—‘Carrying op business,” 

meaning of. f 

Under clause 12 of the Letters Patent (Madras) 
the High Court on the Original Side i5 entitled to 
entertain a suit of which the whole cause of acticn 
arose outside its jurisdiction, and the defendant 
also lives outsideit and doesnot personally work 
for gain within jurisdiction but carries on business 
throughan agent within itg jurisdiction, even 
though the defendant is a foreigner and not a 
British subject. | 

The expression “carrying on business ” in clause 
14 ofthe Letters Patent (Madras) includes “carry- 
ing on business through an agent',whether the 
person is a foreigner or a British subject, 

Girdkar Damodhar v. Hassigar Hiragar, 17 Bi 
662; Chitty's S. C. C, R. 375; 9 Iud, Dec, (W. 8.) 
434, followed, 

‘Hessowsi Damodar Jairam Khimji Jairam, 
13 B 507; 6 Ind. Dee. {N 3.) 822, not followed. M 
JàuooHaAssAN v.BATYCHU KAMANDU, 4. M.L. J. 
47%; 18 L. W. pig, (1923) M. W — N. 739; 33 M. 
L T.1i9g (1924) A. I. R. (M) x 58 758 
- See MADRAS HIGH Court ’OrI- 

GINAT, SIDE RULES, f. 200 —— . 124 
Letters Patent Ran), 01. 8— Disciplinary powers 

against legal practitioner s, extent of— Acts charged 

no: committed in proféssional capacity— Criminai 

offences—Procedure. i 

Although the High Court has a very wide dis- 
eretion in the exercise ofits disciplinary powers in 
respect of legal practitioners under clause 8 of the 
Letters Patent, in a case where the acts charged 
against a legal practitioner are not committed 
by him in a professional capacity, and where they 
involve a criminal offence, it would not ordinarily 
be convenient for the High Court to exercise 
those powers, untilthe charges have beenin vest gat- 
ed ina Criminal Court. ; 

An Advoctate, who had een appointed Re. 
eeiver of an estate, was Charged with having, 
as Receiver, supported a false clalm of a third 
party and havin intentionally given false 
evidence in support of the claim; 

Held, that it was 





—— — (à " 


esitable that the charges 
should be investigated by a Criminal Couft before ' - 


Nol; 76] : GENERAT, INDEX, $128 
Letlors Patent (Ran J)—conejd, Limitation Act—-contd. : 


action was taken against the Advocate under 
clause 8 of the Letters Patent. R Imthe matier 
of MauNc BAK YIN, a Bur. L. J. 210; 25 Cr. In 
J. 267 827 


ol, 11— Application for transfer of suit 
to High Court, whether to ba heard on Original 
Side—Suli filed 12 Court without jurisdiction, 
iransfer of— Interpretation of Statutes —Punctu- 
ation. 

Clause 11 of the Letters Patent of the Rangoon 

High Court contains the express provision that 

a suit removed to the High Court under that 

clause shall be determined in the Bxtraordinary 

* Original Civil Jurisdiction of the Court, but having 

regard to the comma after the word “remove, " 

the provision would not necessarily mean that the 
order for temoval or transfer to the High Court 
should be passed in the same jurisdiction. On the 
other hand, as the case when so removed would 
be one within the Original Civil Jurisdiction of the 
Court, there would appeat to be reasons based 
on convenience and on the special knowledge 
of the conditions in the Original Civil Jurisdiction 
which would make it desirable that the application 
for removal to the High Court should also be dealt 
with in the Original Jurisdiction of the Court, 

It is further desirable that the practice in different 

High Courts should be uniform as far as is reason» 

ably possible. R JUPITER GENERAL, INSURANCE 

Co. LD. y. ABDUL, AZIZ, 1 R. a26; (1923) A.I. R. 

(R.) 185 479 


Limitation. See ARBITRATION 23 
See CV, PROCEDURE CODE, 1908, 0, 
XLI, R.40* 285 


Limitation Act (TX of 1908', 5.5, Sch. I, Art. 179 
— Application for leave to appeal to Proy Council 
—Delay— Extension of time, whether permissible: 
Section 5 of the Limitation Actis applicable 

to an application for leave to appeal to His 

Majesty in Council, and delay in making such an 

application. may, therefore, be excused on 

suíücent cause being shown. A DEO INDER 

Sinca v. Zaysan Ram, (19233) A, LR. (A) 536 


— —— — S, 0, Boh. I, Art. 178— Civi? Procedure 
Gods (Act V of 1908}, Sok, II, para.20— 
Arbitration — Appltoation to file award, nainre 
of— Limitation, commencement of—Minority of 
applicaut, effect of. 

An application under paragraphzo of Schedule II 
to the Civil Procedure Code to file an award is not 
a suit for the purposes of Hmitation, although it 
is nimbered and registered as a suit. The provl- 
sions of section 6 of the Zimitation Act are nof, 
therefore, applicable to such an application, 

The period of limitation for an application to 
file an awatd commences to Tun ander Art, 178 
of Schedule I to the Limitation Act from the date 
of the award and not fsom the date on which the 
award is to take effect, R MA THEIN Try v. 
Maune HA TRAN, I R, 256; (1g23) Awe I, R, (R) 


226 493 
~~ is. 8, 17, Seh. I, Art.” 10— Pre-empiion 
suit~—-Minortty of pre-empiw—Ealenston of time 

, Sulf fæ pre-empison of equity of redemption— 











` 
. 
* 
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commenchnent of—Guardias and 
minor—Conlract for sale ov purchase of im- 
moveable * property by guardign-—Pre-smpiion 
contract —Minor, liability of—Morigage— Clog on 
redemption—Pre-empiion eight gluon to mortgagee 
— Fallure to txerctse righi, effect of. 


Two mortgage-deeds were executed by the first 
defendant in 1914 and rorsin favour of the plaint-, 
iff, who was a minor and was represented by his 
father as guardian, containing a covenant “that 
the mortgagor will not, during the continuance 
of the security in any way “or manner, deal with 
the mortgaged property either by way of sale, 
mortgage, charge or lease or otherwise witheut 
obtaining the previous consent in writing of, 
the mortgagee permitting and authorising the 
mortgagor to do so and that the mortgagee 
shall have the tight of pre-emption in 
respect of the scheduled property.” In 
1918 the first defendant wrote to the plaintifi's 
guardian intimating his intention to sell 
the ptoperty and asking him to make his offer 
for the purchase of the mortgaged property. 
The guardian wrote back merely denying the first 
defendant's tight to alienate the property to 
any person without his consent. No offer was 
made. A few days later, the first defendant 
sold the property subject to the mortgage in 
favour of the plaintiff to a third person who sold 
the same again to the second and third defend- 
ants. In 1920, the plaintiff attained majority 
and in 1921 sued to enforce his tight of pre-emp- 
tion and the purchasers defendants Nos. 2 and 
3 also sued to redeem their mortgage. The 
two suits were tried together; 


Held, (1) that the minority of the pleintiff 
could not be taken into consideration iu dealing 
with the question of limitation in view of the 
An of sections Band 17 of the Limitation 

ct; 

(2) that the property being under mortgage to 
the plaintiff with possession, the subject-matter 
of the sale to the defendant, namely, the equity 
of redemption, did not admit of physical possession 
and that, therefore, the case fell under the 
latter part of Att. ro of Schedule I to the 
Limitation Act and limitation ran from the 
date when the instrument of sale was regis» 
tered; 


Skam Sundar v. manant Begam, 9 A. 234) At 
W. N. (1887) 24; 5 Ind. Dec. (N. $.) 361: Intizar 
Husain v. Jamna Prasad, TA, L. J. 247; Umrao 
Beg v. Mukhtar Beg, 50 Ind. Cas. 80; 17 A. L. T. 
£69, Nagina Singh v. Duni Chand, 62 Iud. Cas. 
797, Welaywdhem Piliat v. Thina Velayudham 
Pillai, 62 Ind. Cas. 27; 40 M. L. J. 443 at p. 
4471 13 L- W.268; 29 M. L. T. 251; (1921) M. W. M, 
207, telied on. o 

(3) that plaintiff's tight of pre-emption, which 
was barred by limitation, would afford no de” 
fence to the suit for redemption by the represent- 
atives of the mortgagor.. 

Kanharanhutt$ v. Uthotit, 13 M. 490; 4 Ind. 
Dec. (N. $.) 1053 and Krishna Menon v. Kesavan, 
20 M..30% 7 Ind. Dec. (N. s.) 216, followed, 


- Limitation, 


erað INDIAN CASES; iros 
Limitation Act—contds < ‘Limitation Aot—contd: í 


Ramasami Pattay v: Chinnan Asari; 24 M: son was also a plaintiff in the suit as an adminis- 
449; Kurbi Veerareddi v. Kurri Bapiyedds, 29 M. trator, It was held that the partnership had termi- 
336; 16 M. L. J. 395; x M. L. T. 153, Ramanathan nated on the death of the husband and accounts 
Cheliy v. Ranganathan Chetty, 43 Ind. Cas. 138; were directed to be taken up to that date. The 
40 M. 1134; 33 M. 1,0]. 252; 6 L. W. 300; 22 M, L. claim to an account for a longer period was dis- 
T. 173; (1917) M. W. N. 757, relied on. missed. The son died during the pendency of the 

(4) that the principle of the Privy Council des suit, and after his death the plaintif as his 
, cision in MirSarwarjan v. Fakhruddin Mahomed administratrix brought another suit against 
Chowdhuri, 13 Ind. Cas. 331; 39 C, 232;21 M L4 the defendants for a declaration that after 
Doe C. W,N. 74; (1922) M W.N. 22; 9 A. het husband's death her son had become a 

35 25C.L J.69,14 Bom 1, R, 5,11 M L. partner with the defendants and was entitled 
T. 8; 39 I. A. £2 (P. C. that anagreementtosellot to the same share of the business as his father had. 
purchaseimmoveable property with the guardian She claimed to exclude the period spent in the 
ofa minoris unenforceable applied to the case prosecution of the previous suit from the computa- , 
of an agreement of pre-emption in favour o the tion of the period of limitation for the latter 
gnardian of a minor and that, therefore, the suit under section 14 of the Limitation Act: i 
agreement of pre-emption could not be em. Held, that section 14 of the Limitation Act was 
forced iu this case; inapplicable to the case as the parties and causes 

Mir Sarwarjan v. Fakhruddin Mahomed of action in the two suits were different and the 
Chowdkuri, 13 Ind. Cas. 331; 39 C. 232; 21 M. L.J]. previous suit had not proved inftuctuous on the 
II56;16C. W.N.74; (1912) M. W. N,22;9 A. L.J. ground of defective jurisdiction in the Court or 
33; 15C. L. J. 69; 14 Bom. L. R. 5; xx M. L. T. 8; any other cause of a like nature, R HO00;EImx 
39 I. A. I (P. C.) and Ramasams Pattar v. Chine y», ASHA Brnr, Y R 402 658 
nan Asari, 24 M. 449, relied on. s3. 14, 15— Decree for possession—Suit by 

(5) thatthe clause against alienation in the mort- judgment-debtor for selling aside decree—Decvee- 
gage-deed was a clog on the equity of redemption holder, whether entitled to deduct time spent tn 
and was not enforceable as such, and from the fact fudgment-debtors’ suit. 
that the plaintiff, when he was asked if he was The applicant obtained a decree for possession 
willing to buy, not only did not express his of certain property on the roth Decem- 
willingness but prohibited the alienation, the ber 1915, He applied for execution of the decree 
plaintiff must be held to have failed toexercise on the 20th July 1920. Meanwhile, defendant 
his right of pre-emption even assuming that had filed a suit in 1916 for a declaration that the 
he had it. decree had been obtained by fraud which was 

Nawusikal Singh v. Ram Raian,37 Ind. Cas. srr; finally dismissed on the 31st July 1920, It was - 
39 A. 127; 14 A.L. J. 1138 and Ghulam Mohi- sought to deduct the time spent *in the litiga- 
addin Khan v. Hardeo Sahai, 58 Ind. Cas. 93; tion of 1916; 

42 A. 402; 18 A. L. J. 415, followed. M Viswa- Held, that the suit of 1916 did not in any sense 
NATAN CHErty v. ETHIRAJULU CuErry, 45 M.L. prevent the applicant from proceeding with the 








J. 389: (1924) A. L. R. (My 57 467 execution of the decree obtained by him and, 
s.lá—Bervar Court, whelher — British — therefore, he was not entitled to deduct the time 
Exclusion of time. taken up by that suit. B SoMxSHIKHAR SwAMI 


A. Berar Court is not a Court in British India Guaguv. SurvAPPA MALLAPPA HOSMANI, 25 Bom. 
and as such is not one contemplated by section 14 L. R. 853; (1924) A.. R. (B) 39 ` 557 
of the Limitation Act. Therefore, the time occupied -—---—-— g. 14, Soh. I, Art. 182 (b). See LETTERS 
in wrongly prosecuting a suit in a Court in Berar Parent (BOM.) CL 36 i 317 
cannot be excluded under the section for saving -—-—--——~ s. 19— Acknowledgment of liability— 
the limitation in a Court in. British India. N Endorsement by Sub- Registrar signed by mortgagor 
RayannAy. NARAYAN, (1923) A. I. 4. (N.) 321 806 admitting recei bl'of consideration, whether acknow- 
1. 14, applicability of—Swit for pariner- ledzmeni—" Acknowledgment of hability,” mean- 

ship accounts—Subsequent suit for accounts of ing of. 

different partnership—Time spent in prosecution è Au endorsement on a mortgage-deed by a Sub- 

of previous asil, whether can be excluded. Registrar, signed by the mortgagor, in which 

Sectiont40fthe Limitation Acthas no applic- the latter, admits tne rec.ipt of consideration 
ability wheretheprevioussuitwas betweendifferent for the martgase, amounts to an acknowledg- 

rties, was based on a different cause of action ment of liability within the meaning of section 19 
and did not prove infructuous on the grqund of of the Limitation Act. , 
defective jurisdiction in the Court or any other The meaning of “ acknowledgment of liability '' 
€guse of a like nature. in section rg of the Limitation Act,'is. that the 

Plaintiff, as the administratrix of her husband's liibility acknowledged isa liability to a person 
estate, sued for the dissolution ani accounts ofa whois seeking to recover, gr some person through 
gattnership in which her husband was a partner waom he claims;it is not necessary that the 
and alleged that as after the death of her husband acknowledgment should be addressede to the 
her son had been admitted as a partner in the person entitled. J, LABEA Mar, wv. IMAM Din, 

attnership by the defendants, the partnership (1923) A. I. R. (Lẹ 359 791 
Pad uot been dissolved and she was entitled to ——-——- s. 19, Solel, Arts. 64, 115—Hatchitta 
Claim au account up tothe date ofthe suit. Her —— conjaixing adjustment of accountg- Promise to 





. 
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Vol, 76) 


Limitation Ast-—contd, 


pay—Limitation—Reciproctty of | demands— 
* Civile Procedure Code (Act V of 1908), O. 
VIII, rv. 2, 4—Evasive denials by defendant. 

A haichitla containing an adjustment of 
accounts arrived at in the presence of both parties, 
and stamped and signed by the debtor, which 
contains astatement that the amount mentioned 
therein remains due and owing from the debtor, 
constitutes a promise to pay and not merely 


' an acknowledgment of liability. A suit on the 


basis of such a promise is governed by Art. 
115 and not by Art. 64 of Schedule 1 to the 


. Limitation Act. 


It is not necessary that in every case 
to which Art. 64 of Schedule I to the Limita- 
tion Act is applicable there should be a recip- 
rocity of demands. "e 

Rules 2 and 4 of OQ, VIII of the Civil Procedure 
Code deprecate evasive denials and require a 
defendant to particularise in his defence all 

oints, whether of law or of fact, which he 
akes by way of defence. © SaRIFUN MANDALIN 
y. FERALOUL KHATUN, (1923) A. I, R.(C) H 





ss. 22, ols. (1) and (2)— Amendment of 
platnt—Substitution of new Plaintiffs ofler expiry 
of period of lámitation— Limitation, plea of, naiure 
0 


When an amendment seeking substitution of a 
plaintif is made not for the purpose of correctly 
representing the title originally asserted but to 
bring on the record as plaintiff, & new entity, 
section 22, clause (1) of the - Limitation Act 
applies and the amendment relates back to 
the date on which the application for substitution 
was made and cannot be taken to date back to tre 


date when the suit was originally instituted. 


Soona Mayna Kena Roona Meyappa Chetty v. 
Soona Nawna Suppramanian Chetiv, 35 Ind, Cas; 
23; 2C C. W.N. 833: (1916) x M. W. N, 455; 18 
Bom. L. R. 642; (1916) 1 A. C. 603: 85 L. J. P. C. 
179; 43 E*À, 113; 114 IL. T. roo2 (P.C) amd 
Subbaraya Iy y v. Vastthinatha Iyer, 5 Ind. Cas, 


930: 33-M. 115; 7 M. I. T. 185, followed. 


A plea of limitation is not a mere technical 
plea and a party who can invoke the law of limit- 
ation in his favour is justified in doing so, and 
ought notto be deprived of the advantage thereby 
gained. S MANGUMAL JETHANAND V, ARATMAL 
SATRAMDAS 119 


———— s 22, Sch. I, Art. 168—Civil Procedure 
Code (Act V of 1908), O. X X I, v. g0— Exedy. 
tion of decvee—Sale, benami, application to set 
aside— A uction-purchaser — impleaded within 
limiiation——Beneficiary impleaded after expiry of 
limilation, effect of. 

In an$werto cn application to set aside an exe- 


' ention-sale, the &uction-purehaser pleaded that he 


was ony + benamtdayfarathird person and that the 
latter ought to be made a party to the proceed- 
ingss There was ifothing on the record to 


show that the ostensible purchager was not the 


. real purcanater, but onthiseplea being taken the 


'erson alleged to bethe seal purchaser was als 
impleaged as a party. By that time, however, 
imitation hadexpired : 


e + 


GENERAL, INDEX. 
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Held, that as the ostensible auction-pur- 
chaser was acting as the agent of the real pur- 
chaser and had concealed thelgter’sname, the 
judgment-debtor was got bound to issue notice 
to the real purchaser and the application was, 
therefore, 10t* barred by limitation as ageinst the 
latter. A BHAGGOy., MATA PRASAD, (1923) A. I, 
R (A.) 462 E07 
Seh. J, Art 11. See Crvit, PROCEDURE 
Copz, 1908, O. X XI, RR, 58,63 841 
Art 11 A. See CIVIL PROCEDURE 
CODE, 1908, O. XXI, RR. 100, 101, 103 407 
Art. 44— Uncfficial guardian, 

alienation of, whethey couered— Transfer of Frop- 

erly Act (IV of 1882), 3. i19— Esehhnige 

effected by minor's mcther—Minor defneed (f 

exchanged properiy— Remedy— Restitution. 

Article 44 of the Limitation Act applica to 
slienations of unofficial guardians as. well, 

Ifthe mother of a minor acting as ds facio 
guardian, effects an exchange of the minor’s prop. 
eity and the minoris subsequently deprived of 
the property, which his mother had obtained in 
exchange, the proper remedy of the minor lies, 
under section 119, Transfer of Property Act, by 
suit with a view to restitution and notin suing to 
set aside the alienation effected by his mother, 
and the cause of action arises when he is depriv: d 
of the property his mother had taken in exchange. 
B IRANGAUDA PFAKIRGUADA PATIL y. NINGAPPA 











pm EE 





636 
—— 9 —-— Art: 66— Sui! agains prineipal 
and surely on single bond— Limitation. 

A suit to recover a sum of money from a principal 
debtor and his surety based on a single bond 
executed by both of.them with a day specified 
for payment is governed by Art. 65 of Sch. 1 to the 
Limitation Act, both with regard to the principal 
and the surety. 

Harbans Lal v. Nathu, 53 Ind. Cas. s86: 4 
P. R. 1919, Dwarhadess Geovardhana Doss v. 
Chiyakala Kvishnaiya, 9 Ind. Cas. 204; (1911) x 
M. W. N. 41; 9 M. L. T. 215; 21 M. L. J. 457 and 
Brojendra hissore Roy v. Hindusthan Co-Oper stive 
Insurance Soctely, 39 Ind. Cas. 705; 25 C. L. J. 238; 
31 C. W. N. 482; 44 C. 978, distinguished. Ti Neat 
CHAND v. KUDA BAKHSH 160 
Arts. 68, 80, 110, 120— 4 dminis- 


iralion-bond, suit on—Limslaiion, commencemael 





Of. d 
An edministration-bond is a bond subject to 
a condition and a suit founded on such 4 bond 
is governed by Art. 68 of Schedule I to the Limi. 
tation Act. $ 
Where an adminjstratioz-bond contains several 
conditions, a breach of each one of the conditions 
*es tise to a cause of action and should, therefore, 
e taken to be the starting point of limitation in 
the case of a suit based on that particular Breach, 
Per May Oung, J.—The prndp:si duty of an 
administrator is to administer the estate; to see 
that every person entitled hes his or ker" dye, 
In practice, it can rarely, if ever, happen that any 
person is aggrieved er dam: ified until such time 
as the administrator has completed his work 
and, in doing so, has failed to meet his claim, 
Till that time every elaimant has a right to expect 
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‘that the administrator Will do what is just and 
proper andpitis not till there has been a dereliction 
of the latter’s duty in this respect thaf a claimant 
is bound to seek a remedy. R MAUNG BAN U 
v. MaAUNG KYAW MYX, I R. 463; (1924) A. I, Po 


(R.) 68 
Sch. I, Art. 85—Afutual, 
current account, what is. 

« In determining whether an account is mutual, 
open and current within the meaning of Art. 85 
of Schedule Ito the limitation Act, the test is, 
whatwas the nature of the dealings between the 
parties. If the dealings aresuch that the balance 
might have been in favour of either patty, that 
will 
Art. 85. : 

should in fact lave been in favour of one party at 
some stage. 

Pes Crump, J. —The words" where there have 
been reciprocal demands between the parties” fn 
Art. 85 of Schedule I to the Limitation Act mean 
thatthe nature of the accounts is such as to 
create reciprocal demands, and do not postulate 
&hat there should have been reciprocal demands in 
fact. B SATAPPA JAKAPPA KOCHCHERI y. ANNAPPA 
BASAPPA PATIL, 24 Bom. L. R. 1284; (1923) A. I. 
R. (B.) 82; 47 B. 128 115 
Art. 91. 


Arts. 109, 120, 128, 142, 144— 
Buddhist Law, Burmese—Swti by “orasa” child 
for share of inheritance and Profits — Limita- 
tion. LEN f 
A suit for a share of inheritance, if properly 

framed, is either a suit for administration of the 

estate or is a suit of'a similar nature fot the re- 
covery of the distributive share, and necessarily 
pre-supposes a claim that the estate be adminis- 


and 





open 


‘See EVIDENCE ACT, 








1872, 9. 216 


A — 





tered by or under the orders of theCourt, oratleast . 


that’ the distributive share be'carved out of the 

estate by or under the orders of the Court; and this 

aspect of the relief, which should be claimed, 

sufficiently involves the idea of distribution for 

the purposes of Art. 123 of Schedule I to the 
tation Act. 

Though Art, 123 of Sch. I to the Limi- 
tation Act applies to a suit for a distributive 
share of the corpus of the estate as left by an 
intestate a different question may arise where 
the co-heits including the plaintiff claiming a 
shafe have gone into possession and the plaintiff 
is subsequently ousted and refused his share. In 
such a case @Artts. 142 and r44 may apply to 
the immoveable property according to the cir- 

tances of the case: 
oa ai by an orasa child under Burmese Bud- 
dhist Law torecover his share of the inherifance 
as between co-heirs after the death of both parents 
is governed by Art. 123 of Sch. I to the 
Limitation Act. 


. B. R. 56; 44 C. 379; 32 M. L. Ja 715 19 Bom. 
i, p 294; 15 A. L. J. 96; 2x M. E. T. 975; ax C. 
W. N. 527126 C. L. J. 1697 10 Bur. La T. 138; 44 


I. A. 42 (P. C), relied on. : 


claim by an heir to recover the profits of his 
oe to which he is entitled subsequent ta the 


. y e 


* 
* 
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suffice to treat the account as one under - 
It is not essential that the balance - 


Tun Tha v. Ma Thit, 38 Ind. Cas. 809; - 
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deathof the intestate is not, however, governed 
by Att. ‘123 or Art, 109 of Schedule I to the 
limitation Act. Such a claim is governed by Art. 
t20 of the Schedule. 

Robert Watson & Co. v, Ram Chand Dult, 23 - 
C. 799; 12 Ind, Dec. (N. S.) 531 and Madar 
Sahib vi Kader Moideen Sahib, 33 Ind Cas. 705; 
39 M. 54, telied on. R MAUNG po King. MAUNG 


SHWE BYA, T R. 405 855 
——— Seh. I, Ari. 118. Ses TRANSFER or 
PROPERTY ACT, 1882, s. 60 624 


Art; 120— Suit for injuncHon to 
remove beams—Limitation—- Acgwiescence, what 
amounts 1o—Objection, effeci of. 

Defendant placed certain beams ‘on plaintifi's . 
wall and, more than six years after, the latter sued 
for their removal: 

Held, (x) thatthe suit for removal was barred’ 
|o Art. 120 of Schedule I to the Limitation 

et . i 

(2) that the Court could, however, declare 
that the defendant hadobtained noright of sup- 
pott by placing his beams on the plaintiff's wall. 

Defendant applied to the Municipal Board 
for permission toerect a building on a certain plot 
of land. Plaintiff lodged an objection claiming 
thet the plot, on which the defendant proposed 
to build, belonged to her. The building was erect- 
edand, some years later, plaintiff sued for posses- 
sion of the plot and demolition of the buildingi 

Heid, that no question of the plaintiff's acquies- 
cence arose in the case as the defendant could not 
besaid to have erected the building under a mis- 
taken belief that the land was big, 6 

Beni Ram v. Kundam Lal,21 A. 490; 26 I. A, 59; 
39 C. W. N. 502; 1 Bom. L. R. 400; 7 Sar. P. C. J, 
523; 9 Ind. Dec. (N. s.) 1022 (P, C), followed. A 


KOKLA KUMAR y. KALIAN Mat, (1023) A. I. R. (AJ) 
452 585 
Arts. 125, 144-~Transfer ty 





limited owner-——Declaratory suti— Adverse - posses - 

sion-— Civi] Procedure Code (Act V of 1908), 

O. I,¢.10-~Tyvassfer of defendant io plaintiff's 

category im second appeal—Contradiciory ease. 

A Hindu died leaving two daughters U and K, 
who inherited his estate a3 joint tenants. U died 
in 15899 and df in roxs. In 1916, the plaintif 
instituted a stit for the recovery of property on 
the strength of a conveyance executed in his 
favour by K in 1911 with the concurrence of her 
sons. The claim was resisted by certain persons, 
who alleged that they had purchased the property 
from U in 1888 and been in possession: 

Held, (1) that under Ast. 125 of Sch. I to the 
Limitation Act, Æ, during the lifetime of U,might 
have instituted a suit for a declaration that the 
alienation made by her in favour’ of the defend- 
ants wae void except for hez life ; . 


(2) that as the defendants Were in possession of 
the property, K might ha've instituted a anit for 
ejectment against them within 12 years from the 
date of U’a death and the same period was available 


to her vendee, the plaintiff;  . 
(3) that as neither of these punits was ánstituicd, 
the elaim barred by limitatipn. . . 
E 


+ 
* 
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Án application for transferring a delendant to 
the *category*of plaintiffs should not be granted 
iu second appeal where its effect would be to 
enable the added plaintiff to discard the entire 
‘evidence on the record and succeed on a case 
which was contradictory to the evidence put 
forward. ( JAGABHANDY SAHA v. HARIS CHANDRA 
Sit, 36 C. L. J. 92; (1922) A. I. R. (C.) 459 915 


Sch. I, Arts. 197, 144. See HINDU LY 
Arts. 142, 144— Adverse possession 
—Rariition —Possesston subsequent to partition 
. * by co-sharer of property allotted to another co- 
shaver. 
. Upon a partition of joint property in 1881 
certain houses which were in the possession of the 
defendant, were allotted to the share of the plaintiff, 
but the defendant continued to retain possession 
` until 1997 when. he became a sadAu. In 1909, 
the plaintiff instituted the present suit to recover 
possession of these houses: 

Held, that the suit must fail, as the defendant's 
possession of the property after the partition was 
edverse ta the plaintiff to whomit had been allotted 
and had by efflux of time become the prop- 
erty of the defendant, and that the subsequent 
abandonment of the property by the defendant 
did not revive the title of the plaintiff L 
DAULAT RAM v, NANAK CHAND, (1923) A. I. R, 


(L.) 362 742 
owe — ‘Art. 144, applicability “of—Co- 

shavavs—Suti for removal of obstruction to` com. 

mon passage. l 

A suit by aeco-sharer to establish his right of 
way over certdin land, and to obtain the removal 
of certain alleged obstructions to that way, 
which by long usage and by agreement between 
the parties ig reserved for wse as a common 
passage, is, as to limitation, governed by Art. 144 
of Schedule I to the Limitation Act. 0 
DWARKANATH SENy. TARA PRASANNO SEN, (192 34 

og 











* 


A. I1. R. (CY 356 


bul 








- Ark. 158. Sce CIVIL PROCEDURE 
CODE, 1908, 6. 114; Sch. II, para. 16 ` 807 
eer Art 164—- Application to set aside 
ex patte deorse—Limitatios, commencement g 
—-Courl, powsr of, io extend limitation —Cívil 
Procedura Code (Act V of 1908), s. 11 5— 
Revision—Error of law, whether jusilfiss tm 
tarference. 

A Court has uo jurisdiction to enlarge the 
Umitation provided by Art. 144 of Schedule I to 
the Limitation Act for an application to set aside 
att sa paris decree, 

. &bdool Hoosein v — Esmailli Abdoo Hoosein. 
.6 Ind. Cas. gory 12 Bom. Ir. R. 462; Tara Sankar 
Ghoss v. Nasaruddi, ag Ind. Cas. 476; £9 C. W, 
N, 979; 22 C. L. J. 589, relied on. 

The words in Art. (64+ of Schednle I to the 
Limitation Act “when the summons was not duly 
served” tefer to the suminons issued,for the first 
heating of the suit and where there has been due 
service of such summons, the fuere fart that the 
defendant has not received ngtice of an adjourned 
hearing. wid not cause limitation for an applica- 
"Won to” set aside an ex parie decree, to run 





. . 
from the date on which the defendant became 
aware of the,decree having been passed. 

Lal Devi v, Amar Nath, 57 Ind." Cos. 15] a Ui 
P. L. R. (L.) 128, followed. . 

A mere error,of law is not necessarily an irre- 
gularity and is not an exercise by a Court of a 
jurisdiction not vested in it by law so as to entitle 
the person aggrieved to apply to the High Court 
for revision. 

Amir Hassan Khan v. Sheo Baksh Singh, 
II C. 6 at p. 7; Ir I. A. 237; 4 Sar. P. C. J. 559! 
Rafique and Jackson's P. C? No. 83; 5 Ind, Dec, 
(N. s.) 760 (P. C); Balakrishna Udayar v. Vasu- 
deva Alyar, 40 Iud. Cas. 650; 40 M. 7933 15 Ai 
L.1.645; 2 P. L. W. 1013; 33 M. L. J, 69; 26 C. Y. 
J. 143; 19 Bom. In R. 715; (1917) M. W. N. 628; 
6 L. W. 501; 22 C. W. N. 50; 11 Bur. L. T. 48j 
441. A.261 (P.C); Tara Sankar Ghose v. Nasarud- 
di, 29 Ind. Cas. 476; 19 C. W. N. 970; 22 C. L. J. 
589 and Sunder Singh v. Dora Shankar, 20 A, 78; 
A, W. N.(1897) 168; g Ind. Dec. (N. S.) 409, 
relied on. L SURJIT SINGH y, Lt. Cor. TORRIE 14 


Sch. I, Art. 181-—Execution of decree— 

Sale set  aside-- Execution, whether revived-— 

-~ Limitation, 
. In execution of a decree, the dectee-holder 
brought a certain property to sale and purchased 
it himself. A suit was, thereupon, fled by a 
third person against the decree-holder and the 
judgment-debtor for declaration of title to and 
possession oi the property which was decreed, 
The decree-holder then applied for execution 
of his decree in which he claimed to recover the 
whole of the decretal amount from the judgmient« 
debtor; 

Held, (1) that the effect of the decree In the title 
suit was to set aside the sale and no formal order 
to that effect was required; 

(2) that the decree-holder and the judgment- 
debtor being parties to thetitle suit were bound 
by the decree in that suit; 

3) that as the result of that decree, the origina] 
debt which had been satisfied by the execution 
fale was revived; 

(4) that the decree-holder was, therefore, come. 
petent to issue out execution for the whole 
decretal amount; 

Nanni Lol v. Bhagwan Das, 37 Ind. Cas. p3 
89 Å. 114; 14 A. Le ] 1276, Juranu Mahamad 





eov. Jaihi Mahamad, 46 Ind. Cas, 783; 22 C. W. Ni 


760 aud Subbu Reddi v. Ponnambala Reddi, 49 Indi 
Cas. 359; (1918) M. W. N. 655, distingeishedj 

(s) that the application for execution was 
governed by Art. 181 ot Schedule I tothe Limit- 
ation Act, and limitation began to run from the 
date Of the decree in the title suit, 

Keramat Ali v. Nagendra Keshora Roy, 40 
Ind. Cas. 78; a1 C. W, N. 571 and RamesMar 
Singh v.  Homeshvar Singh, 59 Ifd., Cas. 
636; 25 C. W. N. 337; 3 R IL. T. 733] xp 
A.L. J. 26; 40 M. L. J. 14 (1921) M. W. N. ax 
33 C. L. J, 109; 13 L. W. 546; 6 P. L. J. 1321 a3 
Pom. L. R. 721; 30 M. L.'T. 389; 481. A. 17 (P.C), 
rglied on. Pat RADHA KISHUN LAL y, KASHI LAL, 
I P.L. R.3582 Pat, 829) (1923) Pat, 3421 5 P. L, 
T. 345. 9g 


~ 
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Sch.I, Art. 181— Cisi? Procedure Code 
( Act 9V ‘of 1908), s. 144— Restiiution, applica- 
Hen for—«Mesns profits— Appeal— Limitation, 
commencement. of. » 

Where a decree ds reversed op appeal and the 
order of the Appellate Courtis confirmed in second 
appeal, limitation for an application for mesne 
profits of the property of which the applicant 
was deprived under the decree of the Trial Court, 
begins to run from the date of the cecree of the 
First Appellate Court and not from the date on 
which that decree is confirmed in second appeal. 

Such an application is governed by Art. 181 of 
Pchedule I to the Limitation Act, 

Obitey:—-An order dismissing an application 

"for mesne profits under section 144 of the Civil 

Procedure Codeisa decree, and is, therefore, ap- 

_pealable. 

Ram Chand v. Shant Parshad, 22 Ind. Cas. 851; 
110 P.R. 1913; 117 P. L. R. 1914, distinguished. 
L CHANDA SINGH v. BISHEN SINGH, 5L L.J. 389 

bU 
Arts. 181, 182— Execution of 
decree—M ortgage-decree, construction of—M ort- 
gage and money-decree combined—4M oney-decree, 
enforcement of — Limitation., 

A decreein a mortgage-suit provided that the 
mortgagors shall pay the entire decretal amount 
within six months, and that the plaintiff would 
get a certain sum out of the decretal amount 
from A, which was in his hands as surplus sale- 
proceeds of another property which nad also 
tormed part of the mortgage security. It was 
further provided that, in toe event ot the non- 
fealisation of the decretal amount, the mortgaged 
property would be sold. The decree-holder exe- 
cuted tne decree agaiust the mortgaged property, 
and within three years from the date ot his last 
application but more than three years after the 

‘date of the decree, applied for execution against 








1 
Held, (1) that the decree was one decree for 
the whole of the mottgage-money and the portion 
of the decree making A liable for a certain amount 
was not a "several decree" within the meaning 
.of clause (1) of Art, 182 of Sch. I to the 
limitation Act; 
(2) that, therefore, the application for execu- 
tion against 41 was within limitation, 
Ram Brichh Rai v. Deo. Tewart, 65 Iud, Cas. 
358; 44 A. 1021 19 A. In J. 902: (1922) A. I. R 
(A) 389, relied on. 
Wise v. Wajnarain Chucherbuliy, 19 W., R. 30, 
distinguished. Pat BISHUN CHanD v. ABHOY 
Komar CHAND, 5 P. L. 1.276 452 
a———— —— Art. 182. See CIVIL, PRO@EDURE 
CODE, 1908, O: XXXIV, R. 7 144 
$ Art.184—C:w Procedure Ceas 
` (Act V of 1900), s. 144—-Resituiton—=-Mesns 
profits— Limitatton, commencement ojJ—kemand, 
-arder of, effect of. 

Plaintitt’s suit ior recovery of possession of 
eettain jand was decreed on first aptal end Le 
obtained possession o1 the Jana in Gispute in taccu 
tion. On second appeal by the delenuant the sutt 
was remanded but was decreed by the iia) Cout, 
4 Wes (lusmissea on ptal eLA the oiEofen) nis 
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confirmed in second appeal. Defendant obtained 
possession of the .and in dispute soon after the 
dismissal of the suit in appeal after remand. 
He then apphed for recovery of mesne profits, 
by way of restitution: 
Held, (1) that the application was governe 
by Ait. 182 of Sch. 1 to the Limitation Act} 
(2) that limitation began to run irom the date 
on which the plaintiff's suit was dismissed after 
remand and not from the date of the order of re- 
niand. < 
An order awarding mesne profits is not a proper 
consequence oi an orqer of remand, within tbe. 
meaning of section 144 of the Civi Procedure Code, 
if tue question wheih.r the purty wLo has Leen . 
in posocssion uader the decree waicn tne oder 
ut it22aid nas revers d was rign.ly iu pussctsion 
OT Wus a ifespasSer is sli sub gumce, N SONDA 
Ve KARASHARAM, 18 N. L, R, 200; (1923) A. I. R, 
(N) xoi 26 


(1943 


Sch. I, Art. 192— Partial execution nos 
09466464 tu-—ouosequent apphicatton—sStep-in-atd 
of execution, 

lf tne holuer of a decree for (i) possession and 
(#3) m.sne profits obtains possession by mans 
of a daraAas) only ior possession witnout any ob- 
jection on the part oi the judgment-debtor, the 
latter Cannot subsequently ob,ect to execution 
ef the deerce tor Mesnet profits on the ground 
that the previous aarkhast fur possession, not 
peing "in accordance. with law," tutilu not Le 
Conjid.red as a step in-.id of — exe.utioun. B 
BABAGUUDA wALGOupa ve LANÍIBAI  BIRATAR 
RAMGOUDA, (1924) A. 4. R. (Bo) 1136 40 21 

—— ——- Art. 182 (8)— Cv Procedure Gode 

(Act V of 19009), U. X X 1, f. 23-— Execution 

of decree — Nossce toj udgmem-debtor— Atsachnient 

ordsred—Step-in-ard of execution, 

Wuaere on au appilcation torexecution of a decree 
by attacament o1 propcrües coming ou tor dis pusal 
atter notice to Luc Juugiasut-de ptor tae judgui ut- 
debtor was aDsent and tae Court ordtIcu altach- 
A under U. XXL, x. 23, of tne Ciyil Proccaure 

ode ; : 

Held, (1) that nothing had been done by the 
decree-a4014er on the day ot hearing waien could be 
described as an appiicauon lo take a ste p-in-aid 
of execution witiun tne meanin, of Art. 162 (>) of 
Sch, [to tne Lanuvauon Act; 

(2) tnat even ii aic was permissible for the Court 
*to presume tuat tüe ofuer ul allacament Was nde 
in coausequence ot sume Oral appucalion maue by 
the decree-nolder on taut day, 1t woulu be an en- 
titelysuperfiuvus rcpetiuon ot a writtenapplica ion 
wnicu uau already Deven maue and could not, 
taerefore, be rgurucu as au appiication to take 
à step-in-aid oi execution witan tne meaning of 
the Articie so as to give a tresn start ot limitation. 

Masiamant Muwaahar v, Selnuswam, Aiyar, 
41 Ind. Cas. 701; 41 Mí. 251; (1917) M. W. N. 502; 
33 M. L. J. 219; 22 M. i} T. 115, followed. M 
DAYTADA LARSHMIJANARASA KAJU y. YERRAMSEALI 
GANGANNA, (1923) M. W. jv, uto; 45 M. L. J. oou; 
(1924) a. I. R. (5.) 186 s * 760 
— Ari Lok (5,—— Executton, oj, decree 
~= Afphleanon Jor nme to cile wilnesses, whether" 
slep-in-nid of PREON, 


adana, omg 
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Limitation Act—coticld; 


Whether an application is oris not an applica- 
tion to take a step-in-aid of execution within the 
meahing of clfuse (5) of Art. 182 of Sch, I to 
the Limitation Act must depend upon the circuut- 
stances of each case. 

Where objections have been filed by a judgment- 
debtor to an execution, an application by the 
decree-holder for time to file a written statement 
and to cite witnesses after obtaining a copy of the 
objections, not followed by the filing of a written 
statement and the citing of witnesses, does not 
amount to an application to take a step-in-aid 
of execution within the meaning of Art. 182 (5) of 
Sch. 1 to the Limitation Act so as to afford a 
fresh start of limitation. @ RAJENDRA LAI, SAHA 
v. ABDUL KARIM, 37 C. L. ].292; 37 C. W. N. 505; 
(1923) A. I. Ri (C) 572 455 


Lis pendens. See TRANSFER OF PROPERTY Act, 
1882, S, 52 793, 836 


Ma-chauk. See BERMA GAMBLING Acr, 1899, s. 
3 (2) 296 
Madras Board of Revenue Sianding Orcer No 15, 
s. 17—Gvrant of land— Petition containing allega- 
tions of misreprese: tation and fra «d. $n obtain- 
ing darkhast grant—Ordey of Board allowing 
tetttion~—— Absence of grounds— Presumption as 
to proper exercise of power— Correctness of alle- 
gattons, if can be quesiione i in Civil Court— 

Order of restoration of grant, value of. 

Certain land was granted by a Re venue Authcrity 
in darhhast to the plaintiff, the grant bein made 
Bpecifically liable to cancellation ifit were fo ind 
that it was mide owing to misrepresentation and 
fraud. The deéendant applied to the Board of Re- 
venue undersection 17 of the Madras Board's Stand- 
ing Order No. 15 alleging that the order was obtain- 
ed by fraud and misrepresentation andthe Board of 
Revenue, in exercise of its powers of revision, set 
aside the order inf .vour of the plaintiff and dire ct- 
ed grant of the land in darkhasi to the defendant, 
thereby restoring a still earlier order in the 
latter's favbtr in .the darkhast proceedings. 
The order of the Board of Revenue contained 
no re.sons for th decision, In asuitin tke 
Civil Court to set aside the order of the Board 
of Revenue c8 teing ultra vives: 

Held, (t) t at tne usual pr sumption that 
pow:is were properlyan legally exercised applied, 
aud that the decision oft e Board must be « cemed 
to have bee : passed on its being satisfied that the 
Blleg tions in the defendant's petition were 
Correct; | 

(a) that it was not open to the Civil Court to 
inquire into t e merits of the decision of the Bo rd 
na to the correctness f allegations in the petition; 

Sscretary of State for India in — Coundl v. 
Bundeppa of. Konakondia, y Ind. Cas. 76; 32 M, 
goo; 5 M. L, T. 31; tg M, L. J. 206, disti iguis..ed. 

(3) that the order of restoration of tue siant 
to defendait made atan earlier staze of the 
darkhast pyoc'eding was urte “to set aside, cancel, 
or amza. decision" in a darhhas! case within tie 
meauin‘ of section 17 of tue Board’s Sta ding 
Order -No. 15. BM. SRINIVASA RAO g, RANGASAMI 
PHILA, 19 lj W, 533 "89 


- 
+ be xe 
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Madras Court of Wards Act (lof 1802), ss. 59, 68 
— Guardians and Wards Act (VIIU of 1890) 
—Ward of Court—Gyardian, appointment of 
— Property of which ward ds trustee, whether 
vesis in guardian—Property of thd minor,” 
meaning of—Trustes de son tort, liability of 
— Jurisdiction, absences of, whether cured bg 
consent of parfies. be : 

Where the Court of Warde under section 59 of 
the Madras Court of Wards Act releases from its 
superintendence the property of a minor and ap- 
points a person to be guardian such appointment 
vests in him only the property of which the minor 
is the beneficial owner and not any property of 
which he is merely a trustte, 

Where the wardship of a ward of Court ceases, 
the arrangements made by the Court of Wards 
under section 63 of the Madras Court of Wards 
Act in respect of property of which the ward is 4 
trustee also automatically cease. 

The expression “property of the minor" in 
section §9 of the Madras Court of Wards Act means, 
property of which he is the beneficial owner and 
does not include property of which he is only a 
trustee. 

Per Spencer, J.—The District Court has no 
power under the Guardians and Wards Act to 
appcint a guardian in respect of trust properties, 
not does the Act contain any provision empowering 
a guardian to deal with trust properties. 

Obla Venkatachalapathi Aiyar v. Thirugnana- 
sambanda Pandara Sannadhi, 42 Ind, Cas.273; 33 
M. L. J.297; 6 L. W. 637 and Kilby v. Bahuria 
Sheoraian Kuar, 70 Ind. Cas. 872; 1 Pat. 432; 3 
P. L. T. 805; (1922) A. I. R. (Pat.) 527, followed. 

No Court can arrogate to itself powers which the 
Legislature has not conferred on it. A Court has 
no power to adjudicate upon a subject-matter 
which does not fall within its province as defined 
by law and if it has no jurisdiction over the sub- 
ject-matter, consent of parties cennot confer such 
jurisdiction. i 

Gurdeo Singh v. Chandrika Singh, y Ind. Cas. 
013; 36 C.193; 5 C.L. J. Grr, Ranjit Missir v. 
Ramudar Singh, 16 Ind, Cas. 940; 16 C. L. J. 77; 
I; C. W. N. 116 and Komma Somahha F, 
Kodidala Pedda Ramiah, 13 Ind. Cas. 251] 36 
M. 39; (1911) 2 M, W. N. 519; 22 M, L. J. 193, 
fcil: wed, 

Wheie a gvardien of a minors property 
int. rmeddles with property cf which the minor 
is a trustee, he is liable as a trustee de son fort for 
a “s done during his management but his liability 


ejs to answer to the real trustee and not to the Court 


by whom he was appointed guardian. WW. A. 
VARADACHARIAR v.  RAMAERISHNAMBA GARU, 44 
M.L.].3675; (1c23) M. W.N. 268; 32 M.L. T. 
258: 17 I. W. 744; (1923) A. I. R. (M) 497 $81 


Madras” District Municipalities Act (V of 18£0), 
sg. £08 (2) 15), (c) —Rules purported to be mags 
under wrong clause, whether ultra vires 
Before a rule framed by a rule-making authority 

is declared uliya vires, the Court must be satig-. 

fied not only that the authority had no power 
to act under the power under which it purported 
to act, but also that it had no power at all nnder 
any law to so act. If the power can be found 
elsewhere than in the authority quoted, the rules 
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| | 
will be referred to that, power and held not to ba 
Mira vires. 

Rajan? Cheii v. Seshayya, 18 M. 236; s M. 
L. J. 114 6 Ind. Dec. (N. S.) 514 (P. B.), Queen- 
Empress v. Ganga Ham, 16 A. 136; A. WON 
(1894) 39; 8 Ind. Bec, (N. 3.) 88 (F. B.), followed, 

The -Governor-in-Council having power under 
section 303 (2) (c) of the Madras District Muni» 
cipalities Act to frame rules relating to 
the election of Chairman and Vice-Chairman of 
District Municipalities, framed such rules, but 
by mistake sub-clause p of thesection was quoted 
as the authority for framing the rules: l 

Heid; that the mistake did not affect the validity 
«qu therules, M SECRETARY Og STATE FOR INDIA 
y, Appa RAO, 45 M. L.J. 156: (1924) A. E. R. (M) 
92; (1923) M.W. N. 450; 19 I We 856 219 


Madras Estates Land Act (I of 1908), s 181-~ 
^ Revenue sale, when becomes final. 

Arevenue sale under the Madras Estates Land 
Act becomes final if no application is made undet 
section 131, ot if itis made and rejected. M 
KAMALAMMAL vs CHOCKALINGA, 45 M. Le J. 840i 33 
M. L. T. 204; (1924 M. W. N. 37; 19 L Mod 


Madras High Court Original Side Rules, r. 206, 
order, under—Order, whether ‘Yudgment’— 
Appeal—Letiers Patent, (Mad), cl. 15. 

. An order under rule 206 of the Madras Original 

Side Rules, corresponding to O. XXI, r. 66 of 

the Civil Procedure Code, is purely of a ministerial 

or administrative character, It is not a judgment 

‘within the meaning of clause 15 of the Letters 

Patent and is, therefore, not appealable as such. M 

T, R. TaAwKER & SONS v. HaAngsOoEDAS CHOUGH- 

MULL, 18 L. W.647; 45 M. L. J. 611) (1923) M. 

W. N. 834; 33 M. L T. 72 124 


Madras Local. Boards Act (XIV of 1920), as 
amended by Act (II of 1922), ss. 4 (2), 67— 
Failure to take oath—Locus standi to file peti- 
How under s. 57— Resignation— Acceptance. 
Though under section 4 (2) of the Local Boards 

Amending Act of 1922, until a member of a Local 

Board takes the oath heis unfitto take his seat 

aud discharge all the ordinary functions and 

*duties of a member which can be discharged 
only by his taking his seat at meetings, heis not 
incompetent to file a petition under section 57 of 
the Local Boards Act. 

“ Resignation of an office without acceptance 

amounts to nothing, and the pefson resigning 

still contjnues to hold the office. M AKULA 

SUDARSANA RAO v. T, A. CHRISTIAN PILLAI, 45 M. 

In J. 7981 83 M. I. T. 215 818 


Madras Regulation (Il of 1819, s. & (3)— 

Commitment by Government after judicial pro- 
eading. had been started—Reasons, propriety of, 
If can be canvassed in Court—Criminal Proce- 

- dure. Code (Act V of 1898), s. 491—~Habeas 

, corpus, . 

A commitment under Madras Regulation II 
of 1819 is an executive act of the Government 
and is not a. judicial proceeding, 

36 at pp, 


è 


Queen. v. Ameer Khan, 9 B: L, R, 
64, 651 17 W. R. 15 Cru followed : 


. " . 


INDIAN CASES. 


(1923 
Madras Regatation—conctd, T 4 


The fact that a judicial proceeding has already 
been started against an individual dees not render 
Madras Regulation II of 7819 inapplicable o£ 
deprive the Governor-in-Council of the power 
of taking proceedings under it, . 

A statement in a warrant of commitment 
under Madras Regulation IIT of 1819 that’ 
the reasons mentioned in section 2 (3) of the 
Regulation exist in a particular cese in theopinion 
of the Govermmor-in-Council, is sufficient end con- 
clusive and itis not open to a Court to consider 
ita correctness or the propriety of the reasona 
of State policy. M Inve, ETTAKHANDAN 'EUx- 
HOKKAR, 45 M Io J. 473; 181, W. 5175 (1989) - 
M. W,N. $411 33. M. I. T. 193 25 Cr, Le}. 123 
Mahua spirit, manufacture of. See C. P, Excise 

ACT, 1915, 5. 43 (a) (f) 18. 
Maintenance. See CRIMINAL, PROCEDURE CODE, 

1898, ss, 430, 488 : 
Ses CRIMINAL PROCEDURE CODE, 186 
$8. $55, 488 7 


See 
s. 488 
Malicious se&rch— Tort —Malictous house search— 
Suit for damages —Buvden of proof. 
- In a suit to recover damages for malicious house 
search the plaintiff, in order to succeed, must 
establish to the satisfaction of the Court that the 
defendant was responsible for the search which 
was held in the plaintiff's house, and if he 
relies on circumstantial evidence he must es- 
tablish that that evidence is not only consistent 
with the guilt of the defendant but incapable 
of explanation on any other hypothesis, Pat 
SHYAMANANDAN SARAY v. RAM JIVAN LAY 27 
Mamlatdars' Courts Act (Bom Aot II of 15085), 
8. 5—Mamlatdar refusing jurisdiclion-— Collector ` 
returning case for decision —Mamlatdar, duty of. 
. Where a Mamlatday refuses to exercise the 
power vested in him under the Maslatdays’ 
Courts Act, on the ground that the matter could 
be more suitably dealt with by a Civil Court, 
but he is ordered by the Collector to proceed 
with the suit the only proper course for him 
to follow is to try the suit under the Act, and 
to give his decision. The recording of the de- 
positions of witnesses and re-submitting the papers 
to the Collector without recording a decision is 
altogether irregular. B RASUL MUSA y. ASMAN 
Musa, 24 Bom, L, R. 1311) (1923) A. I. R. (B) 
6o 


LA 
a 








07 
CRIMINAL PROCEDURE CODE, 1898, 





442 

Marriage among Shan Buddhists in Burma, Sea 
SHAN BUDDHISTS . 620 

, ceremonies for. See HINDU Law 475 


Wiercantile usage. See EVIDENCE ACT, 1872, s. T 


=~ Ses VENDOR AND PURÇHASER DEE. 
Mines—Mine owner, vights ‘of-—Owner of sure 

face, rights of. TE 

A mine owner is only entitled to so much of 
the surface land as may ‘be strictly ind ereason- 
abiy necessary for the conven ent working of the 
mine; he has no reghts of any description what» 
soever unless those tights are to-be found within 
the four corners of the prent in his favgur, This 
being $0, the mine owseris not entitled fo pere " 





. 
LI 
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manently exclude the owner of the surface from 

possession of all properties not covered by the 

at in his favour. © HARIPADA BANDOPADYA 

v. EQUITABIE COAN CO, LTD. (1923) A. I. R. (C). 

"235 &13 

Minor--Coniracd by guardian—Mimor, whether 
, bound. 

A minor cannot be bound personally by cone 
tracts entered into bya guardian which does not 
purpott to charge his estate. 

Maharana Shri Ranmalsingjé v, Vadilal Vahhat- 
chand,ao B. 61; 10 Ind. Dec. (N. 8.) 599, followed, 
B PARsHUSBAI MORAR y. BAI LALiTA, ( 923) A. 
"LR. (B ) 304 : ES 








, decree against, See PROCEDURE 765 
: -—, Whether can sue om pro-note. Ses Cow- 
TRAC? ACT, 1872, 5. fI 810 


Mischief. See Criminal PROCEDURE CoD, 1868, 

83. 17, 439 
——— See CRIMINAL PROCEDURE 

£8. 217, 403 
Misjoinder of psriles— Order stviking out defend- 
- ants, whether | decree— Appeal — Reviston—Parti- 

How suil-—Tenanls, whether necessary parties. 
` In a suit for partition and separate possession 
by one co-sharer against other co-sharers, the 
tenants in actual possession of the common property 
were also impleaded as defendants for the purpose 
of completing plaintiff's possession of his share 
when partitioned. The Trial Court directed that 
the names of the tenants ke struck off on the ground 
of * multifariousness ; 

Held, (1) that the effect of the order was not to 
put an end to the litigation altogether and as 
there was no conclusive determination of any 
of the matters in controversy the order did not 
amount to a decree; 

(2) that, therefore, an appeal was not competent 
against the order; 

(3) that the tenants were not necessary parties 
to the suit &hid it could not, therefore, be held that 
the Trial Court had exercised its discretion per- 
versely ot in a manner which was likely to cause 
irreparable loss tothe plaintiff, so as to justify 
the High Court in interfering with the order in 
revision. MY RATNACHALAM AIVYaR vp, SIVA 
CHIDAMBARAM PILLAY, {1923} M. W. N. 403; 18 
L. W. 198; 45M. L. J. 7031 (£933) A. I, R. (M.) 
690 207, 
mortgage, Ses ADVERSE POSSESSION 277 


Sse C, P. TENANCY ACT, 1920, 8. 49 037 
Ses CIVIL PROCEDURE CODE, 1,08, O, 


« 
CODE, 1898, 
283 











XXXIV, r. 14 41 
See CONSTRUCTION OF DECRYE 078 
Seo CONSTRUCTHON Op DoCUMENT 286 








See CONTRACT ACT, 1872, 8. 74 835 
See HINDU LAW 217, 1095 
See TRANSFER OF PROPERTY ACT, 1882, 
. 154 
(anomalous). See TRANSPER or PROP. 
ERTY ACT, 1882, s9. 60,98 , 665 
Clog pn equity af  redemption— Long 
tevin~ Interest on cost of improvementse~ Uae 

- ‘censelonhble bargain, 








8, 60, 
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Mortgage—contd, oe 

In order to determine Whether a coverantin 4 
mortgage-deed is a clog on redemption or not, 
the transaction must be viewed asea whole. 

Courts should be very jeslous of persons taking 
securities for loans and convetting such securities 
into purchases. ° 

A mortgagee can never provide at the time of 
making the loan for any event or condition on which 
the equity of redemption shall be discharged 
and the conveyance become absolute, for, neces- 
sitous men are not, truly speaking, free men, but to 
answer a present exigencye wil submit to any 
terms that the crafty may impose upon them. 

A term in a mottgage-deed postponing redemp- 
tion for a period of st years does not fer se render 
the bargain au unconscionable one. 

Where, however, iu the case of a, mortgage 
with possession, redemption was postponed for 
a period of 51 years and the mortgagee stipulated 
for the payment of interest on the principal 
sum and it was agreed that the mortgagor would 
not be entitled to credit for the rents and profits 
to be realised by the mottgagee and the latter was 
empowered to spend as much money as he liked 
on improvements, the mortgagor being liable to 
pay back the money so spent with interest and not 
being entitled to the enhanced income resulting 
from the improvements; 

Held, that the covenants contained in the mort- 
gage-deed were sure to result in making redemption 
yety difficult, if not ptactically impossible, at the 


- end of the term fixed tor redemption and the Court 


would, therefore, be justified in relieving the mort- 
gagor against the oppressive ternis of the contract 
and iu granting redemption on reasonable terms 
before the mortgagee could render the equity of 
redemption practically nugatory. E Fapypar 
KEAN 9. ABDUL SAMAD, 5 Lr. I. Je 3941. (1924) A. 
I. R. (L) 129 445 
Clog on tecempticn. Sea LIMITA"ION 
Act, 1908, ss. 8, 17, Sch. I, Art. 10 467 


dced, personal covenant in, See PLEAD- 

1003 
forfeiture clause in. See TRANSFER oF 
PROPERTY Act, 1882, s. 60 624 ° 


anO paky holding, morigage of— Tenani 
saking permanent lease— Transfer of lesseo vights 
—~Transferes, right of, to redeem morigage, 
Where, after mortgaging his occupancy holding, 
the occupancy tenant takes a permanent lease 
from the zemindar, and transfers his rights there. 
under, ìt is open to the transferee to redeem 
the mortgage. A MAHABIR CHAURE Y, DIP NARAIN 
CHAURE, 20 A. L. J. 976; (1923) A. I R (A) Mo 


———— Prior and puisne  mortgagees—Fage- 
closure by puisne morigagee— Prior mortgages, 
osion of— Trespass— Building evected on an 
viher's land— Removal of materials. " 
If a subsequent mortgagee obtains full pro- 
prietary possession in execution of a final fore. 
closure decree, the mortgagor ceases to hava 
guy interest whatever iu the giae rix prop- 
erty, and a prior iortsagee coh obtain nọ- 








INGS 





e 
^ 
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thing. by subsequently, obtalníng & decree on 
his mortgage. 

Raghulath v. Sheolal, 39 Ind. Cas 849; 13 N, 
I.R.:9, folldwed. 

Jogeshwar v. Joti, 65 ird. Cas. 631; 5 N. 
L. |.157; (1922) AST, R. (x.) 8$, dis inguished. 

If a person builds on laud not belonging to 
him he is bound to remove the ‘buildings on it 
at the instance of the.owner of the land. ; 

Seth Mohan Lal Parwar wv. Chunnt La! 
Parwar. 2 N. la R. 4, followed, N MULCHAND v. 





BABULAI, 164 
mes , priority of. Sce TRANSFER OF ES 
1 


fcr, 1882, ss. 3, 79,50 


ee — Pro-note given in payment of interest 
due on morisage—Pro-note not enforceable— 

M origagee, whether can sue on original considera, 
` tson, 

The givingof anegoti-ble security by a cebtor 
to his creditor operates as a conditi.nal pay- 
ment only, and not as a satisfaction of the debt, 
unless the parties agree soto treat it. — 

When a cause of action for money 1s once 
complete in itself, whether for goods sold or for 
money lent, or for any other claim, and the debtor 
then gives a bill or note to the creditor, for pay- 
ment of the money ata future time, the creditor, 
if the bill or note is not paid at maturity, may 
always, as a rule, sue for the origiual considera- 
tion, provided that he has not endorsed or lost 
or parted with the bill or note, under suci cir- 
cumstances aS to make the debtor Hable upon 
it to some third person. In such cases the bill 
or note is said to be taken by the creditor on 
account of the debt, and if it is not paid at matur- 
ity, the creditor may aisregard the bill or note 
and sue for the original consideration, 

Plaintiff was given a pro-note by the defend. 
ant for payment of interest due oa a mortgage 
by the defenaant held by the plaintiff. Tue 
claim on the pro-note became barred by time 
and plaintiff brougnt a mortgage suit in which 
he also claimed the amount covered by the 
pro-note. ‘the pro-note had not been endorsed 
or parted with: . 

* Held, that the pro-note did not amonnt to an 
absolute discharge of the debt represented by 
it, and that a suit on the pro-note havin, become 
barred the original deb: was revived. R Daw- 
S0N'S BANK Lrp.v. C.R V. V. CHETIY FIRM, I 
R. 121; (1923) A. I. R. (R.) 254 pup 


— prêperty, alienation of, pending suit. 
Sea TRANSFER OF PROPERTY ACT, 1882, 8. 52 896 


Redemplion afier due date—Damages, 
measure of. i | 
A moriga see in possession, whois 1 ot redeemed 
on ted e au js entitled tu aam ges at t. e tute 
ofint-rea "'ietexmiued by the parties in their 
o:i,:nal contract, up £o the actual date of rede mp- 
tion. L MANGLI y. BIDHA LAL, (1923) A. E 


L.) 40 s 
n (usufructuary), see PROVINCIAL SMALI 


CAUSE COURTS ACT, 1887, SCH.. IJ, ARTS. 6, : : : 
7 
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Motor Vehicles Act (VIN of 1914); s. 10— Dtrmá: 
Motor Vehicles Rules, 1915, r. 26 (3)—— Rear light,' 
absence of-——-Master, whether liable while servant 
was driving—Warning— Prosecutions for trivial. 
offences, undesirability of. Ulli: : 
The owner of a car is not liable for a breach 


of r. 26 (3) of the Burma Motor Rules, 1915, com- . 


mitted while the car was being driven by his 
Chauffeur, 4 

Edward Thornton v. Emperor, 9 Ind. Cas. 
480; 38 C. 415; 15 C. W. N. 390; 13 C. L. J. 335; 
12 Cr. L. J. 8o; Baidya Nath Bose v. Emperor, 
42 Ind. Cas. Gor; 45 C. 430; 26 C. L. J. 37; 22 C. 
W. N. 72; 18 Cr. L. J. 985, distinguished, 

In the case of trivial breaches of the Motor 
Vehicle Rules, itis only just and reasonable that, 


in the first instance, a Police Officer should point ' 


out to a driver (whether owner or servant) that 
the requirements of the law are not being strict- 
ly complied with. Should such a warning be 
disregarded, the offender could not possibly com- 
plain of being hatrassed, and would have only 
himself to blame for not taking the friendly advice 
gi ven. 

Magistrates should, so far zs it lies in their 
power, discourage prosecutions for every trivial 
offence under the Motor Vehicles Act and Rules, 


` except where a previous warning has been ignor- 


ed of where public safety has in fact been en- 
ene d. 

This is the practice in Great Britain and other 
cities of the Empire, and it is in harmony with 
the dictates of reason and justice. R MaAncMrD 
Sun1Y v EMPEROR, 2 BUR L. J. zor 1 R. 6cc; 
(1024) A. I R. (R.) 63; 25 CR. L. J. 196 tea 
Muhammadans—.M uhanmimadan  family— Purchase 

by one amember—Presumplicn—Hindyu joint 

family, principle of, whether applitalle. 

The principles of a Hindu joint family do not 
apply to a Muhammadan family. 


Where, therefore, a. Muhamniadan uncle and. 


nephew reside together, and the uncle purchases 


-property in his own name, ihe presumption is, that 


he made the purchase with his own money, unless 


it can beshownthatthe nephew supplieü'a portion ` 
“of the purchase-money. ( MOHABBAT u^ i 
i 


TOFAR ALI, (1923) A. I. R. (C) 3€9 . 


Muhimmaécen Law — Guardianship — Mother — 


Alienation of minor's property. 

Under the Muhammadan Law, unless the mother 
is the father’s exccutiix or is appointed guardian 
of her minor children Ly Coun, she can only deal 


with the minors’ propeiiy at her own Usk and | 
- her acts are like those of any other peten who ; 
to himself the power of transfering | 


arrogates SICITI 
another's property. She can incur a lability 


. towards the minors but can impose no obli- 


gation on them. Even for supplying the wants 


es 


of the minors the mothcr can only deal with the | 


-movcable property of the minors and cannot 


pledge or sel their immoveable property. 
Iinambandi v. Mutsaddi,g47 lud. Cas, 
45 C. 878; 45 I. A. 73; 35 M. L. J. 422; 16 A. 


5133 | 


L. J. 800; 24 M. L. T. 330; 28 C. In J. 490923 C. 


W.N. 5095 P. L. W, 276; 20 Bom. L. R. 1022; 
(1919) M. W. N. 91; $5 L. W. 518 P.C), followed. 
A ABDULLA KHAN 


+ 


y MAHSUDULLAM KHAN, (1 sàs) l 
* á 


Vol. 56) * 
Muhammadan Law—contd, 


Sui by widowfordower—-Clatm for large 
sum-— Oral evidence, valuation of. 


In order to establish a claim for dower amount- 
‘ing to alarge sum against the estate of a deceased 
person, where reliance is placcd only on the oral 
evidence of the guests alleged to have been pie- 
sent on the occasion of the marriage, which 
took place more than thirty years before svit, 
the evidence must be clear and convincing. 
P C Harizan EIPIv. Supa Bint, (1923) A. I. R. 
(P. C129; 44 M. L. J. 714; 37 © L, Ja 4613 27 C. 
Y. N. 854; 18 L. Wi 670 048 


i Martiage—Option of puberty, when to 
. be exercised— Acquiescence. 


The principle underlying the crude provision 
of Muhammadan Law that the option ot puberty 
must be exercised by a female immediately on 
the appearance of the physical signs of puberty, 
which was promulgated to people living under 
very different conditions from those which ob- 
tain to-day, is that there must be no acquiescence 
in the marriage by the female, so that the ques- 
tion in all such cases is, whether the plaintilf 
has acquiesced in the marriage. 

' Mussainav. Jivani, 69 1nd. cas. 281, flowed. 
L Ksanoo v. BHAG BHARI - 45 


m Waki-—Mosque originated and built by 
particular communily—Screme of management 
~—Trusiees, appovnunent of—Civil Procedure 
Code (Act V of 19u3), s. 92. 

In settüng the scnem: of management of a 
mosque waich? was originated and puilt by the 
memoers of a particular community, ana in which 
the majority of worshippers belong to that coni- 
munity, tne community anould be given a majority 
amung -tae trustees and in the committee for 
appointment of trustees. R FAZAL RAHMAN y. 
GuuLam Hossain,2 Bur, L. J. 208 788 














Murder. Sev: EVIDENCE ACT, 1872, 5. 25 291. 
z= See PRNAL CODE, 1860,8. soo 105, 910 

———— See PENAL CODE, 1860,9. 302 . 97,888, 
997, 5/5 


See PENAL CoDg, 1860,59. 302, 304 711 


——13 COmmsSion of dacolty. See PENAT, 
„CODE, s. 396 1038 


Mutual, open and ourrent eqcounts. Ses LIMITA 
TIN ACT, 1908, Sch. L Art, 85 118 


Negligence. See Tort 992 


Negotiable instrument — Draft—-Payes not. ex- 
erctsing due astigence in presenting——Drawee be- 
Coming tusoivent Drawers 4a5011y. 

Tre delivery of a drajt is a condtuonal payment, 

' andit the draft is note. ruet in due course, the 

original debt can be suedon. — Buvifthe person 

to woom tne drait is given fails to exercise due 
diligence in presenting it, with the result that 
loss is.caused to the drawer, ghen the loss must 
fall un the partyin detauit auti not on the drawer. 


B.Ramzan- & CQ. v, BgARIFE MOHAMED Hasson 
HAS l 





' 
e * 
* 
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Negotiable Instruments Act (XXVI of 1881); 

ss. 18, 15—Cont ract Act (IX of 1872), s. 126— 

Evidence Act (I of 1872), s. 92-— N'8gotiabiltty 

of insirument not payable to partidular person— 

Signature on back of iystrument-— Endorsemeni 

— Oval evidence io prove coniwaci of guarantee. 

A promissory*note not expressly payable to a 
particular person or his order is a negotiable instru- 


ment, if there is nothing to show that it was not : 


intended to be transferable. 

Signature on the back of a negotiable instrument 
of a person whois neither the maker nor holder 
thereof does not amount to an edorsement within 
the meaning of section 15 of the Negotiable Instru- 
ments Act. . 

Oral evidence can be adduced to prove.a Cone 
trac! of guarant:« Ly a peison signing outhe beck 
ofa negotigblejustitmest. S Tuakunsuy HANSRAY 
y. KISIENDAS RgWACIAND 282 


Oaths Act (X of 1373), ss. G, 18—CAild witness—— 
Evidence withoui oath or affirmation, admissibility 
of-—Duty of Court. 

Although thec vidence of a child recorde d withont 
oath or affirmation is not inadmissible, the Court 
should only examine a cnild of tender years as a 
witness after it has satisfied itself tnat the child 
is safficiently developed intellectually to undtr- 
Stand whatit has seen and to afterwards inform 
tue Court, 

Dhani Ram v. Emperor, 31 Ind. Cas. 1005 
384.49; 134.0. J. 1072; to Cr. L. J. 829, relied on. 
L HossAIN KHAN p. EMPEROR, (1923) A. I. R. (L) 
332, 23 Cf. L. J. 317 1037 
Occupancy tenant. See JURISDICTION 13 
—- See LANDLORD AND TENANT 1018 
Oudh Estates Act (I of 1869), s. 15— Transfer io 

nU n-sticcessor-——LDevotition of property—GConusrtic- 

ison of doctiumeni—oeiticment oy Hindu Taluqaar 

— Properiy gwen to n0n-successor— bstaie tahen— 

Property, wnether selj-acquired in hands of legates. 

Under section 15 vl the Oudh Estates Act of 
1869, atransferto a person, who isnot the ms 
mediate successor, even tnough that peieon be in 
tne iine of suceceslon, optralts to take Lhe estate 
out of the special uutations of descent proviacd 
in the Act. 

Gawam Abbas Khan v. Amatul Fatima, 60 Ind. 
Cas. 937: 48 1. A. 135; 19 A. L. J. 433; gu M. L. J. 
572; 5 0 1. J. 225; 24 O. C. 11d; (1921) M. W. N. 
349; 43 A. 297; 29 M. la T. quo; 34 C. L. J. 113i 





ery 1, W. ogu (D. C), relied on. 


H, a gtantce, wuore estate was entered in 


list No. 2 ot tne Oudu Hstaws Act, 156098 executed 


a settlement. Tue documcnt provided that H 
should for ms life be the prupneturin possession of 
one of tne Darugdars cstas and that K, ms. grand- 
son, should sinunularly have anolihcr totale ion ile 
only; that, on the death ot H, R should have tee 
wuoile of the sasugdartvstatcsior bis lite; hat it R. 
predeveased H, D,tpe mother of k, showd have 
it's state torime aud nal, if oti D aud R wed 
in tne ixetinie ol H, tne later would have absoa 
lute proprietary ngat in hg estates. Theon came g 
clause Lo Che following cilect: ‘Lhat on the death of 
tne last tnree  persuns, 8.6, H, A, and D, L; 
tue sevond son ol H, and fis heirs aud re presenta- 


578 tives, shall succeed to the entire estate, as pras 
: 1 


. ^ 
* 
2 
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Oudh Estdies Aot —concld; 


vided gection 22 of the Oudh Estates Act, 
1869." died fitst, then D, then L, and lastly 
R, upon whose death, one N, adevisee from L, 
Claimed the estáte: * 


e 

Held, (1) that the words “heits and represen- 
tatives’’ in the document should be treated 
as words of limitation and not of purchase, that 
is, that they were merely intended to express 
the absolute estate which it was proposed to give 
to L as distinguished from the life-estates which 
had preceded it, and &hat, this being so, the latter 
words in the sentence might be regarded either 
s$ an idle attempt to derogate from the grant 
previously made and, therefore, to be rejected, or 
as words of description only, stating the legal 
incidents which the grantor conceived to belong 
to the estate which he had granted, and his mis- 
take as to the legal consequences did not affect 
the grant he had made j 


(a) that L received an absolute estate in re- 
version under the settlement, and as, before H 
made the settlement, the property was 
subject to Ondh Estates Act, 1869, and would 
have descended to a single heir according to the 
Act and would not have descended according 
to Mitakshara Law, the property in the hands of 
L was his self-acquired property which he could 
dispose of by will and, therefore, N was entitled 
tosucceed toit. P.O LAr RAM BINGE v. DEPUTY 
COMMISSIONER OF PARTABGARH, (1923) M. W.N. 
591 (1923) A. X. R. (B. C) 160; 9 O.& ALL R. 
7461 21 À.1.].,777; 26 Q. C. 2371 33 M. I. T. 
335; 43 A 596: 10 0. L. J. 513 922 
Oudh Rent Act (XXII of 1886), s. 126— 

DUE jo colsch reni—-Oval authorisa- 

iion. 

Oral authority to a co-sharer to collect. rent 
on behalf of the other co-sharetsis sufficient fos 
the purposes of section 126 of the Oudh Rent 
Act, It is not necessaty that such authority 
should be given in writing. O DEBI PRASAD v. 
- LEEHRAJ, 9 O. & A. L. R. 642; 10 0. L. J. 3491060 


*——— -— 8.198, proviso, scope of—Rent suit— 
Appeal— Appeal, right of—Decrea not 


. Specifically against appellant, 


The proviso to section 138 of the Oudb Rent: 


Act mėgely depriyes the degree of a Revenue 


Court, either original or appellate, of the effect of " 


a final adéudication between the parties, and of 
operating as a bar to alitigation ina Civil Court, 
Zé does not prevent parties to a suit in the First 


Court of Revenue from litigating their disputes ` 


through various stages of appeal. 
€. party to a suit whose interest is affected by 
a decree is entitled to appeal from that 
ecree even though the decree is not specifically 
Sassed against him. 


. Jamna Das y. Udey Ram, at A. 1131 A. W. N. 
(£898) 201; 9 Ind. Dec. (N. 8.) 784, followed. Q 
SURAJ BAEHSH SINGH v. MunnU Lar, 1o OLI, S. 
$39; 90. & A. L. R, fy?) 2$ O, C, 3741 (3924) À. 
g ROB o T89 


4 * 
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Pardon. See CRIMINAT, PROCEDURË CODI, £898, 
908 


SS. 337, 339 
S28 CRIMINAL PROCEDURE CoDr, 1898, s. 
339 9.) ow “185 


— feiractaction from, befo:e evidence. See 
CRIMINAL PROCEDURE CoDm, 1898, 5.339 © 642. 
Pari delicto, doctrine of—hMasin “ex turpi 
Causa non ofitut actlo"—Contract Act (IX 
of 1872), 3.23— Cotisbiracy to cheal creditogs-— 
Court's dewiy to refuse enforcement of illegal 
comrach even of illegality noi pleaded—Ctvil 

ee Code (Aci V of 1908), O. XXI 

f. 2— Adjustment nol certified —Sazi 4 f 

M ee a be pleaded iie A d 

o Court ought to enforce an illegal contract 6 
allow itself to be made the instrument er 
obligations alleged to arise out cf a contract or 
trausaction which is illegal, if the illegality is 
duly brought to the notice of the Court and if 
the personinvoking the aid of the Court is himself 
implicated in the illegality. It matters not 
whether the defendant has pleaded the illegal. 
ity or whether he has not. 

A judgment-debtor who was largely indebted 
and was negotiating for composition with his 
creditors, induced his decrce-holder to accept 
a sum of Rs. 3,000 in full satisfaction of a decree 
for Rs, 14,000 ; but with a view to prevail upon. 
his other creditors to waive large sums he got 
the decree transferred in the name of a relation 
on the agreement that, though an execution applica. 
tion would be fileu by the assignee of the decree 
for getting the transfer recognised, no further 
exeüuilon would be taken. An application for 
recognition of the transfer of the decree was filed 
and recognition ordered, but no further steps were 
taken and theexecution petition was dismissec: but 
later on the assignee decree-holicr applied to take 
further proceedings in execution: . 

Held, (x) thatthe agreement between the assi gnee 
of the decree and the judgment-debtor was a con- 
Bpirac has ass pur ded hr fraudulent and was 
opposed to publie polic thin th j 
M clon 29 of tae Contract Acts eee 

2) that when the true facts came to the.not? 
of ihe Court the doctrine of pari ide oa 
have been gi veneffect to and relief by way ofexecns- 
tion, by aiding a party who hau atticipated in 
the fraud, should have been re used! . 

.(3) that though the Court had originally ten 
cognised the assignment and ordered execution ` 
to issue, there was no question of ras fudicatain 
x case. : Bu hi 

coli v. Brown, Doering, McNab & Co, 
(1892) 2 Q. B. 724; 61 L. J. Q. B. 738; in 
07 L. T. 782; 41 W.R. 116; 57 J. P. 213, relied upon, - 

Itis open to a judgment-debtor to pleau satis. 
faction of the decree even though an adjusimesg 
of the decree is not certified under O. XXI, r, 2 
civil Procedure Code. 

Bayyana  Ramayya Ve Nidamarihi Krishna. `- 
murih, 32 Ind. Cas. 932: 40 M. 296; 3 L. W, 186 
xg M. Lr. T. 224; (1916) x M, W.N. 133 ahd Sada. 
gopa Atyengar v. Sollammai, 72 Ind. Cas. 86r: 
16 IL. W. 758; 48 M. L. J. 761; 31 M. L. T, 463; 
(1922) A. L R. (M.)tsro, followed. M. Kara. 
GARASRIRAMA RAO v, KALAGARA BAwAvyA, ;g 
To W, 483) (1924) Av T, Re (M. 189 845 


* 
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Part performanoe, defeuce of; See TrANgEHR Or. PenalGode Act (XLV of 1860), s. 94, appli- 
PROPE:4TY ACT, 1882, S. 54 836 cability of—Common Intention, proof of — join 
»dociiie of, See EVIDENCE ACT, 1872, 8. responsibility. nb. 

gl 42 Where acriminal act, or series of acts, is done 

, doctrine of, Sce SIECIFIC JERYOIMa by several persons in compination, it is essential 

ANCÉ 8.4 to consider, first, the comwion iutention, and, 

e , doctrine of — Agreement to lease— secondly, the “individual intention of each of 

Tenant in possession before agreement—Posses- the accused as disclosed by the circumstances, 

sion contintied—Specific performance, decree Where section 34 of the Penal Code has to be 


applied, it must be shown that the criminal act 
of. for which the accused are to be made responsible 
Ordinarily when the tenant isin possession at was committed in furtherance of their common 
the date of the agreement to lease m rely, his intention. The words “when a criminal act 
continting in possession does not of itself amount is done in furtherance of the common intention 
-tb part performance. But where the possession of all" mean, that all the persons charged mug 
commences before the agreement but continues have consented to and contemplated the commie- 
after the agreement has been entered into but sion of the particular crime committed. The 
wilh snequmocal reference to. the agreement, existence of a common intention is the sole 
such possession might be considered as part per- test of joint responsibility, and what the common 
formance. intentionis, must be proved. Itis not sufficient 
Where, however, the tenant, who wasin posses- to say that such andsuch an act was likely to 
sion from before the date of agreement, sues for occur, it must be found on a consideration 
specific performance and obtains a decree, but of all the circumstances available what the 
does not get the lease executed and registered by Common intention was. 
e E the decree within limitation, he cannot . Deceased was one of a latge number of persons 
» y upon the doctrine of part performance. C" who ran ont of a village followed by a number 
IrAMsAR GAINy, Ram CHARAN MORAL, 45 C. W. of villagers armed with sticks whose intention 


for, obtained by tenant but not executed, effect 





SES. o l 30D was to beat tne former. The three accused beat 
Partition. See HINDU LAW x 981 the deceased, two of them hitting him over thr 
See LIMITATION ACT, 1908, Sch. I, A the head and causing grievous hurt, as the result 

1423144 749 of which he died: 





See WAKE 25 
, laim by Burmese Kanitiha children. Ses 
CIVIL PROLEDURE CODE, 1608, 8 4 


Held, that the cominon intention of the accused 
619 Was to cause grievous hurt to tne. deceased and 

,4eclaration as to. See Hixpu Law 881 all of them were, therefore, guilty of an offence 
,proofof, Ses EVIDENCE ACT, 1872, 6. under section 325 of the Penai Code. RMAUNG 

2 42 Gyiv. EMPEROR, 2 Bur. Ty. Js 142; 1 R. 399, (1943) 


91 l 
suit, See PRACTICE 652 A. 1. R. (R.) 265,25 CR. L, J.244 205 


Parinership accounts, suit for-—Limdtaton, Sce nn- g, 7l Separate offences — Abetment, 





Ld 








Ila4MIrfATION ACT, 1908, S, 14 039 conviction for, "of each offence sepurately, ' 


———, n WIE tor dissolution Of. Ste CIVIL legality of. 

PROCEDURE CoDz, 1908, O. II, rr 3,6 “Two carters were entrusted with certain goods 
wiulnoliag oiaccointbook: —Pre ump- for variage. Whiüie on tne jouney they areve 
Hon. See EVIDENCE ACT, 1572, > 104,1314 808 tue carts to a gouown. for che purpose ut naving 
c Account-—Suis jor partial account. Some ot the gouds eXwaced Watie tue pe-iouer 

A suit for partial account amongst partners, wa, direwuug Op.ralions; Sepa.ave cases were 
or their legal representatives will only be allowed nsitued ajalust eacn ot the carers, amd in 
when it is equitable to do so. Ordinarily, whem . eacn case peutioner was joined as un a Cuasoiy 
one partner sceks to make another liable on ona- ani was couvicved and sentenced in euch case 
single item due to the firm, it would not be equit- separately ; 
able to decree such a claim when the defendant Held, that petitioner having abetted the 
partner is not allowed to claim other items which eoffenee of euch carter se patacery, his vouviction 
may be due by plaintiff to the urm. and sentence 1n respect Of each offenge sepa- 

Karri Venkataveddi vw. — Kol Nerasayya, ra.ely was noc ilegal, U BABUJAN p, TAr EROR, 
x Ind, Cas. 384; 32 M. 36; I9 M. L. FJ: TO ;4 M. (1923) A Li. {cj 493i 45 CR da J. 219g bod 
L. T. 455; Gopala Chetty v. Vijayaraghava.Aariar, 

4 Ind. Cas, 621; 45 M. 378; 30 M. L. T 283; s- fa. See TRIN, 21 
(1922) A. I. R. (P. C.) i1 5 (1922) M. W.N _86 5 , 
ro L. W. 200; 26 C.W. N. 977; 43M. L. J. os TT 8, TO—Salitary confinement, when cays 
24 Bom. I. R. 1197; 20 A, L. J: 862; 36 C, L J. g be awarded —Conviciton wider Arns (ict. 

308 (P. C), relied on. N,QUBXAMANIAM CHRKIT v. Under the provision contained in section 73 
LaESHAMAN Cuntty,18 L,W 613; 43 M. L T. 7; of the Penal code, a sentence o£ solitary confines 











(13:4) AUR (My ros , 6G Ment can be inducted only tor offences under that 
Pauper application See Civi, PRocepurE Copy, Coue and cannot be awarded tor offences under 

1905, 5. gy, O KAKAL, T. 7 ° 767 Spelat or Local Acts, such as the .rms Ack, 
— Seg CIVIL PacC&DURE “Cope, 1908, O. > Empress v. Gurdu Singh, 17 P. R. 1889 Cr, 


JK, rt. 3.490 XVini,., O. XXXII, z. 15 788 Hwrnuram v. Crown, 20 P. R. 1870 Cr., Crown 
0, XEXIDN,:.5 ' go Mukh Ram, 24 P. R, 1879 Cr, followed, | 
e e E 2 ; 


‘e 


£138. 
Penal Codee-zontd: 


` A sentence of solitary confinement, therefore, 

for an oíffnée under the Arms Act is illegal. 

L EMPEROR $. NAZIR SINGH, 25 Cr. Lk. Jj. a 
E s$ 

5.107. Sse BURMA ANXI-DOyCO' Acr, 

1922, 68. 4 (a), 7 (a) "19 


————- 88. 114, 342-—Wrongful arrest and 
confinement Instigation—Liabiuty of instigator 

— Criminal Procedure Code (Act V, of 1898), 

8. 437—JDischarge, ervoneous—Campoundable 

offenct—Damages, „decree for, is Civil Court 

-—JFuther inquiry in criminal case, whether 

should be vurdered. 

*A person who is instrumental in getting a wrong. 
ful arrest made and after the arrest is made 
instigates the bailiff to wrongfully confine the 
person arrested in spite of a valid protection 
order in his favour, cannot, in answer io a Large 
under sections 342-114 of the Penal Code, put 
Yorward the defence that he was not present at 
the actual arrest. 

A person accused of a compoundable offence 
was erroneously discharged by a Magistrate. 
The complainant obtained a decree for heavy 
damages against him in the Civil Court in res- 
pect of his wrongful act, and also moved the High 
Court to set aside the order of discharge: 

Held, that in view of the fact that the accused 
had been sufficiently punished by the decree 
of the Civil Court awarding heavy damagesto the 
complainant, it would savour of vindictiveness 
to press further criminal proceedings against 
him. M TIRUVENKATACHARIAR y CHOCKALINGA 
CuErry, I8 In W., 167} (1924) A. I. kK. M.) 313 
25 CR. lra Jo 138 204 


g 124A. See CRIMINAL PROCEDURE 
Copr, 1898, 6. 196 $71 
Sp. 191, 146— Jüiotwnge— Veoltense, sse of 

Puling down shop and destroying trees. 

Accused were members of an umawiul ase 
aembly the common object of which was to proe 
pagate the temperance campaign by pulling down 
toudy shops and destroying toddy trees, and 
in prosecuton of the common object a today 
shop was pued down and spathes of toddy trees 
were cut and destroyed: 











Held, thatthe accused were guilty of rioting- 


andthat it was not necessary to show that they 
were the actual persons responsible ior the 
violence — used. 

Samarudain v. Emperor, 17 Ind. Cas. 565; 40 
©. 367 at p- 373; 13 ©. L. jo 521, reücad on. jd. 
dn re MARIMULHU NAIDU, 1, 4« V. 5,7, 32 due 
X. T. 315; (1523) A. I. R. (M) 600; 25 Cr. he 
J: 139 * 260 

s 148. See BENGAL MUMICIPAL Act, 

1884, 53, 30, 335, PART X 178 
— § 147, second trial nucuer, alter 

acquittea: und.r 4.447. See CRIMINAL PROCE- 
—  $. 149, charge under, See CRIMINAL 

PROCEDURE &ODE, 18yb, 8. 233 6442 





!ogscusessesse d. Xj Gftghninab Procedure Code (Ac? 


V of 159d), c5, 105, 537, 55b=—— bature do 
obey TIMNAS ns -Sanetien fo prosecute M. guetraig 
* . 


* 
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Penal Code—contd: 


whose order has been disobeyed, whether 

competent to try case—Advocaté, duty bf— 

Engagement in other Court, whether sufficient 

excuse for non-appearance. 

It is not desirable that Magistrates 
lawful orders have been disobeyed should, save 
in very exceptional circumstances, try and dis- 
pose of the charge of disobedience themselves, 
but where this does occur, unless there has been 
a clear failure of justice, the High Court will not 
ordinarily interfere, 

When a charge of disobedience is tried by the 
Magistrate whose order has been disobe yedit may 


be presumed that he has sanctioned the prosecn-' 


tion undersection 195 or section 476 of the Cri- 
minal Proccaure Code, and, in any case, tLe want 
oi sanction in sucha case, is anirregularity which 
is effectively cured by section 537 of the Code. 
An Advocate is an officer o1 the Court and it 
is bis auty no less to the Bench than to his chent 
to be ready when the case in which he has bcen 
briefed is called. 1t may happen that he is 
required’ at two different places at the same 
time, in which case itis his duty to make snitable 
arrangements so that he may be represented. 
Accused, an Advocate, was summoneta to appear 
before a Magistrate to answti a charge under 
the Motor Vehicles Act, The summons was, 
gerved oun him the evening beiore he was required 
to appear, The next morning he was engaged 
in arguing a case in the High Court and sent an- 
other Aavocate to the Magistrate’s Court to 
explain his absence and ask tor an adjournment. 
An adjournment was granted and, he appeared 
before the Magistrate on the adjouined astet 
Held, that there was no intention to disobey 
the pummons issued for the previous date of 
hearing ana the accused could not, therefore, 
be convicted of an offence under section 174 
of the Penal Code. RJ. R. DAS v. EMPEROR, 2 
bur. L. J. 146; 1 R. 549; (1924) A. 1. K. Qu 


35; 25 V1. kaon J. 229 è 
emmma & 188. Sce CRIMINAL PROCEDURE 
CODE, 1008,:&. 195, 476 : * £55 





BB i52, 198. See CRIMINAL PROCEDURE 
CODE, 16695,8. 19, (a 647 
8. 160 — Len ury—-Proof— Experi evidence, 
value oj— Court, whether can form opinion on 
hanawrsiang. i 

No man can be convicted of giving false evidence 


mm, 





“except on proot oi tacts which, it accepted as: 


truc, shuw not zne;eiy that it is increaibie, “but 
tnatitisimipossibue that tie statements oi the party 
ACLLOtEG matt on oalh can be true. Lt the inicience 
trom the tacts prevea talls short of this, there is 
nothing on v. hich a conviction can stand ; because 
assuming all that is provea to be true, itis still 
possible that no offence was committed. 

The evidence oi an expert, however eminent, 
as to what he thinks may dr may not have taken 
place un.er a particular combination oh circum- 
stances, Lowivci conhdently Le muy speck, is 
Olaquay & Melee Matter of opinion. human 
judgment is table. human knowleage is haunted 
«na imperiect. rae ; 

Gueen Y, Armea Ally, a1 Wi R25 £4 19lied 
2; R 

u . 


whose ' 


Vol, 56) - 
Penal Cole—contd, 


The rule that a Judge should not import his 
personal knowledge into his judgment and that if he 
wishes to rely on facts within his knowledge, he 
‘nfust go into the witness-box and gi to them 

on oath does not apply to facts of which a fudge 
is permitted to take judicial notice. A Judge 
can partly base his.judgment on an examination 
of the exhibits produced before him, and where 
a question of handwriting is involved he can form 
an opinion by making a comparison of the hand- 
writings ofthe documents which form the subject 
of controversy, but it is necessary for a Judge 
‘to be extremely cautious before he takes away 
a' man's liberty on the strength of an opimon 
formed by him on a comparison of handwriting. 
R 9. C. GUPTA y. EMPEROR, I R, 290; (1924) 
A. I. R. (R) IH 25 Cr. I, J 188 425 


— ss. 204, 477— Destruction of document 
Offence—Criminal Procedure Code (Act V of 
1898), ss. 203, 439—Dismissal of complaint 
without suficient  inquiry— D'urther. inguiry— 
Revision. . 

Complaigant alleged that the accused had 
wilfully and dishonestly destroyed a contract 
and a delivery order relating to transactions 
with the complainant's firm and charged him 
with offences under section 477 of the Penal Code. 
The complainf was dismissed under section 203 
of the Criminal Procedure Code on the ground 
that, even if the facts alleged by the complainant 
were true, no offence under section 477 of the 
Penal Code had been committed as the documents 
destroyed by ¢he accused were not valuable 
securities. OA revision ; 

Held, (1) that there had heen no sufficient in- 
quiry into the complaint and that the Magistrate 
ought to have considered the other provisions 
of the Penal Code, for instance, those contained 
in section 204, in connection with the allegations 
contained in the complaint; 

(2) that this was, therefore, a fit case in which 
a further enquiry ought to be ordered. (! 
DABENDaA* NAWI UPADHAYA y. BIIAGIRATHI 
MANTO, 38 C, I. J. 158; 25 Cr, L. J. 167 891 


m= S3. 215, Dll— Proposal io securo return 
' of stolen property—Offence. 

A mere proposal to be paid a sum of money 
in order to procure the restoration of stolen prop- 
erty is not an offence under section 215 of the e 
Penal Code, but is an attempt to commit that 
offence. f 

Queen-Empress v. Chittar, 20 A. 389; A. W. 
N. (1898) 84; 9 Ind. Dec. (N. 3) 609, dissented 
from. A HARGAYAN v. EMPEROR, 20 A. In J. 
927; (1923) A. I. R. (AJ) 831 48 A. 159) 25 Cx, 
L. J. 127 LES 191 

8.204. See CRIMINAL PROCEDURE CODE, 

1898, 88. 6, 403 | : 


.. 6 

S. 295— Untotughable entering temple— 

Intention—Defiling sacred object. « 

When custom that has held for many ceututies 
ordains that an untouchable, whose very touch 
is in the opinión of devoat Hindus, pollution, 
phould: net enter the enclosure sutrounding 
the'shrine of any Hindu God and when an un. 
touchable with thet knowledge deliberately en 

® 
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ters atempje and defiles the idol he commits an 


offence within the purview of sectéon 295 of the 
Indian Penal Code. N ATMA RAM p, EMPEROR, 
25 Cr. In 5. 155 . 298 


——--—— Si. 000, 302— Leg eui by assallani— 
M urder—Sentence-—Mitigating clroumstance. 


Aman who cuts another even on the leg with 
such ferocity and with such a weapon that the leg 
is almost severed, the museles and bones being 
completely cut, must be presumed to ave intended 
to cause injury sufficient in the ordinary course of 
nature to cause death, and if death result, is 
guilty of murder, unless the. case is showy to fall 
within the exceptions mentioned in section 300 of 
the Penal Code. : 

Tue normal sentence for murder is death, 
and the passing of the altetnative sentence would 
be justified only where there is a mitigating cir- 
cumstance, such as, the absence of an actual 
intention to kill. R KRA CHAN U v. EMPEROR, 
2 Bur I. J. 103; (1623) A. I.R. (R.) Mns 


CR. L 7.207 
————-—  g. 800, Excep. (1)-—Provocailon, sudden 
and  gravé— Loss of  self-conirol — Abnormal 


temperamenti- Unfatthful . istress— Demand te 

allow wnose-cutting—Resistance—Palltating cir- 

cunstances—- Court, appeal to compassion of— 

Public intsrest and sensational character of case, 

whether ground for leniency. 

It would be a most dangerous precedent ta 
hold that provocation which would undoubtedly 
be neither grave nor sudden enough t^ deprive 
even an ordinarily hot-tempered person of self- 
control may, nevertheless, operate to create an 
exception to section 300, Penal Code, if ths 
offender can show that, though not insane, 
he has a temperament entirely outside the norual 
course of human development. 

Where an accused person armed with a pistol 
and a- knife, dealing with a perfectly unarmed 
aud helpless woman who is his mistress and 
not his wife and is not found by him in 
any compromising circumstances or in any act 
which would justifyintense resentment, discovers ® 
during conversation with ier that she has gone 
wr ng with other lovers, which fact ke clearly 
must have anticipated and which he never could 
hope to avoid and attempts to compel the woman 
to have her nose cut off, any resistance which 
the woman may make to this | barbarous 
mutilation would not confer any right, legal or 
moral, upon the accused to kill her outright and 
does not in any way palliate the offence of mur- 
der, though nose-cutting be a penalty commonly 
inflicted by husbands oa unfaithful wives in the 
locality to which the accused belongs. . 

An appeal to the compassion of a &ourt on 
sentimental grounds has been legitimately allowed 
in s me cases but the public interest in a case 
and its sensational cuaracter is a ground which 
should be definitely excluded from consider- 


ation. Pesh BODHRAJ v. EMPEROR, aj Cr, I, 

f. 109 105 

wawasan B. O08, See HvIDENCH Ace, 1872, fo "i 
Ld 


. $e. 


* 


. man, es the murderer of the latter, the only 


ide INDIAN CASES, . ptas 
Ponal Code—contd; Ponal Codle—contd: 


“womens B, 802—M urder—Body noi identified— 
Conviction, whetherjustified, s : 
Four days after the disappearance of a certain 


' person from a village £ dead body was found float- 


ing in the canal, fifty miles fronsthe village. The 
body was not defintely identified as that of the 
missing person, Suspicion, however, fell on the 
accused, who was a reversioner of the missing 
evi- 
dence against him being that he pointed out two 
places at which blood-stained earth was found: 

Held, that the body not having been satisfzctori- 
ly idritifi d the remaining evicence was not snf- 
eient to ju tify the conviction of the accused for the 
inurder*of the missing man. L Jactuy. EM- 
PEROR, 5L. L J.417; 25 Cr. L. J. 173 397 


— S, £02— M urder— Circumstantial eviderce 
—Senten e—Criminal Procedure Code (Act V of 
1808), s, 211— Failure of accused to give list 
of twiinesszs— Consequent absence of defence 
witnes ses— Convichun— Prejudice. 

The proof must be more cogent in criminal 





‘eases than in civil cases, but the ultimate test can 


‘only Le the personal and mental attitude of the 
person whose duty itis to consider the evidence 
before him. 

Purely circumstantial evidence, however over- 
‘whelming and convincingit may be, has the echa- 


‘gacter which must leave some loophole for the iov- 


tin ency, h wever remoe and iufinivesimal, of 
possible error. ; 

Although it is wholly illogical, in case ofa 
trial for murder, to accept facts es proved for 
the purpose of conviction «nd to throw any 
doubt on such proof in considering the question 
of sentence, yet this is an illogicality which has 
been fully and consistently recognised by the 
Courts. 

An accused convicted of murder merely upon 
circumstantial evidence should not be visited with 
a sentence which is irrevocable, 

The Court is reluctant to launch a person into 
eternity except in a case of exceptional strength. 

Where an accused person after being charged 
tu the Committing Magistrate's Court stated that a 
Hst of defen e witnesses would be filed and fil d ro 
list though . period of more th n one month 
elapsed between the committment an the com- 
mencement of his trialin the Sessions Court and there 


"was no kind of application in this respect t.rough-e 


out the whole record, nor was there anytling to 
show that, he ever made a verbal representation 
to the Sessions Judge, while, on thecontrary, on 
bein, questioned by the Sessions Judge personally 
as toif he had to produce any defence, he said 
“no” and in consequence no defence witnesses 
were Summoned in the Sessions Court: 

Hel , that there could be only one explanation 
of i. tuat the accused had no witnesses to produce 
aus that no prejudice had occurred to the accused 
By action of the Courts below respe tin. his 
defence. Pesh AbBDuL WAHAB y. EMPEROR, 25 
CR. I. J. 97 i: 97 


muc 002-— MB urder by potsoning-— Inteniiontof 

accused—Proof—Dying declaration, value of— 
Criminal Procedura Code (Act V of 1898), s, 
* * * 


307— Trial by  Jur-Disageeaqmen] between 
Judge and  Jury-— Reference io High Court 
Function of High Couri. 

Before a person can be convicted of murder. 
or hurt by means of poisoning it must be proved 
that he knowingly administered poison to the 
deceased with at least the intention of cansing 
him hurt, and the most natural way of doing 
thi; would be to show, that he had obtained of 
was in possession of poison when it was adminls- 


tered to the deceased. 


Statements made by a dying man relating to 
the cause of his death are admissible in evidence 
against persons accused of causing his death, 
but when such statements are hearsay too much 
reliance cannot be placed upon their details. 

W.en a case is referred to the High Court 
under section 307 of the Criminal Procedure Ccde, 
the High Court is not to judge of the case ou 
the merits, all that it has to consider is whether 
the verdict of the Jury ought to be set aside. Ç 
EMPEROR y. SUKHU Bywa, 38 C. L.]. 155 75 Cr. 
L. J. 105 589 


—— sg. €02, £04— Criminal Procedure Code 
(Act V of 1898), ss. 423, 439—M urder— 
Culpable homicide not amounting to murder 

. —Death caused by wound in abdomen— Appeal 

—Revision— High Covwrt, power of, to convict 

for murder. 

If a person stabs another with a dapgrror knife 
jn the abdomen, with sufficient force to 
pen trate the abdominal walls, and the internal 
viscera, he must be held to have intended to 
cause an injury sufficient in the ogdinary course 
of nature to cause death. 

Hamid v. King- Emperor, 2 L. B. R. 63, relied 





on. 
Po Sin v. Emperor, 3 Ind. Cas. 710; 5 I. B.R. 
80; ro Cr. L.J. 359; 2 Bur. Ian T. 111, distinguished. 

Where a person convicted under sectión 304 
of the Penal Code appeals to the-High Court, 
and the Court also takes action under section 439 
of the Criminal Procedure Code,it has power to 
alter the conviction into one under section 302 
of the Penal Code and to set aside the implicd 
acquittal of the appellant under that scciicn, 
because in such a case the High Court is acting 
both under section 423 and section 439 of the 
Criminal Procedure Code. 

Emperor v. Seo Darshan Singh, 65 Ind. Cas. 
858; 44 A. 332; 20 A. L. J.190; (1922) A. I. R. (AJ) 
487; 23 Cr. L. J. 202, Kambam Bali Reddy v. 
Embperor,'22 Ind. Cas. 750; 37 M. 119; 15 Cr. L, 
J. 180 and Bhola v. King-Esmperor, 12 P. Ri 
1904 Cz ;1 Cr. L. J. 942; 110 P. L. R. 1904,telied on, 
R Ow SuwEv. EMPEROR, I R. 456; (1624) A L 
R.(R)93;25 Cn. L J. 247. * 711i 


-—-—-—-— § £(4-—Swudden fight— Common intention 
— Injuries resulting in*death— Presumption. 
Thre persons armed With axis sudde nby attack. 

ed a fourth, ‘and in the course of the fight injuries 

wer inflicted on the head and shoulder of the 

letter which resulted in his death : d 
Held, that althovbh the fight was gndden, yet 

the nature of the weapons used, and the mannerin 

which they were used showed that the accused 
f . 


Vot. “oy, 
Penal Code—contd; 


were moved by a common Intention, and that, 
though that intention may not have been to cause 
death, they must be deemed to have known that 
„they were likely to cause death, 

Emperor v. Gulab, 47 Ind. Cas, 805; 40 A. 6863 
16 A. L. J. 731; 19 Cr. L. J. 953, followed. L 
MAHOMED Hassan y. EMPEROR, (1923) A. I. R. 
(L) 336 25 CR. I. J. 228 692 


c——— 8 907, 0o "viclion under — Intontiow. 

In order to support a «onvic*ion under section 
30: of he Pe al Code, itis necessary toprove that 
the act se: did the act with suci, tention or know- 

‘ledge that if he had caused death by thatact he 
would have ben guilty of murder. L Pir 
MUHAMMAD v. EMPEROR, (1923) A. I, R. (L.) 411 
35 Cn. L. f. 308 10:8 


8, 858— Assault on public servani— Exe- 
culion of expired warrant ‘of attachmeni—C. P. 
Land Revenue Act (II of 1917), 5s. 13I— 
Attachment by Revenue Court—-Civil Procedure 
Code (Act V of 1908), O. X X I, v.24, applica- 
bility of, to. Revenue Courts. 

Order XXI, r. 24, Civil Procedure Code, applies 
to attachments and sales of moveable prop- 
erty under Chapter X of the C. P. Land 
Revenue Act. Therefore, an offence under sec- 
tion 353 Penal Code, is not committed, if a Revenue 
peon is assaulted while executing an expired war- 
rant of attachment. N Naxp LAL v. EMPEROR, 
19 N. L. R. 183; 25 CR. L, J 223 655 
— $ 988 — D'st; iint by Nevenve Inspetor, 
resistance to—Warrant io Vilag Headman and 
zot ło Revanue Inspector — ff i 








RE, 

Rsistance io the authority of Revenue Inspec- 
tor distraining property foratrears of revenue 
amounts to an offence under section 353, Pe al 
Code, though the warrnt of distraint is 
nidressed to the Village Headman an.n tto the 
Rev n e Inspector, where tne latter is supervising 
the work of the headminand has been specially 
enjoined by'tbe Tahsildar to attend to the work 

of distraint, = - 
* _ Queer- Empress v. Dalip, 18 A. 246; A. W. N. 
(1896) 48; 8 Ind. Dec. (N. s.) 871, and Reg, v. 
Roxburgh, (1871) 12 Cox C. C. 8, distinguished. 
M In ve KANDASWAMI GOUNDAN, 46 MLL J. 
45; (1924) M W. N. 50; 25 CR. L. J. 290 862 
— S 853— Prisons Act (IX of 1874), ss. 
3, 42— Judicial lock-up, whether prison—- Person 

* tn custody, whether prisoner—- Assault on con- 

Stable on duty at judicial lock-up— Offence. 

A person committed to custody in pursuance 
of a warrant or an order of a Court exer isi g 
criminal jurisdiction, though not convicted, 
is a criminal prisoner within the meaning of 
sub-section’(2) of section 3 of the Prisons Act, 
and a place-used for the detention of a prisoner 
is a prison witain tue meaning of the section. 
A judicial lock-up-is,°*therefore, a prison within 
the meaning of that expression as used in the 
Prisons Act. . < 
JA persou who comulunicates or attempts to 
communicate with a prisongr commits an offence 
yuder section 42 ci the Prisons Act. A coustable 

*who is'employed to guard a lock-up is autborised 
to prevent the commission of Buch au offence, 
e 
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and an assault on such a constable by a person 
who attempis to communicate with @ prisouer 
iu the iock-up, therefore, falls nndtr section 353 
of the Penal Code. L NHMPEROR vy. KHANUN, 
4 1. 448; 25 CRU. J.03 . 29 


—— S 888— Using criminal force towards 
public servant —Baitiff asstsisng another Bawiff 
£n eXecuiom of warrant, assauli on. 

A warrant of attachment was endorsed to 8 
Bailiff torexecution and another Bailiff was direct- 
ed to act with the former in the execution of the 
warrant. The accused whose property was to be 
attached under the warrant assaulted the latter 
Balift and prevented. him from attaching isis 
property 1 © 

Held, that the second Bailiff was settingin good 
faih as a public servant and the accused was, 
tu. refore, eu lty of an offence under section 353 
of tav P. nal Code. 

Queen-Empress t, Pumalai Udayan, 21 M. 
296; 1 Weir 135 and 792: 7 Ind Dec. (N. $.) 5^5, 
rliedon. L ADUH GHANI v. EMPEROR, 25 Cn. 
L. J. 123 i88 


————- 85,978, 411. See CRIMINAT, PROCEDURE 
CODE, 1868, *. 233 863 


—— — — $8. 079, 426. See CRIMINAL PROCEDURE 
CODE, 1898, -5. 247, 403 293 
8. £80— T heft — Removal of pledged goods 

by owner—JDishonesty — Offence, : 

Accused entered into an agreement with the 
complainant that the latter should advance him 
money up to a certain sum on the hypothecation 
of goods to be deposited by him assecurity. The 
goods were deposited in a godown, and under the 
agreement accused was entitled to take advances 
up to 7o per cent, of the value of the goods. Some 
time afterwards, the accused removed some of the 
hypothecated goods from the godown: 

Held, (1) that under the agreement all goods 
placed in the godown were hypothecated to the 
complainant, even though they were in excess of 
the quantity necessary to coverthe advances which 
had been made; 

(2) that the accused could not take the goods 
out of the godown without the conscnt of the com? 
plainant and it was for him to prove that he took 
them out without intending to harm the come 
plainant ; 

(3) that the question of dishonesty was a matter 
of inference to be drawn from the accused's cone 
duct ; 

(4) that the removal of the goods fiot hating 
been proved to be honest, the accused was gulty 
of theft, CG  KARTIKESWAR Roy v. BANSIDHAR 
Byas) (1923) A, L R. (C) 594; 25 Cn. Je J. 222 

054 
—— —— & 895. See EVIDENCE An, 18 ; E. 

133 698 
—— — — g. 888—M urder in commission of dacoity 

~—Murdrrby doits while escaping. 

A m rder co.nmitted ii tue c mpound of a 
house raided oy ducoits waen tuey w.re making 

"ood their escape is murder committed in the 
Commission of dacjty within the purview of 
section 336 of the Penal Code; 
. 


rd 








aem 


E i> 


Yrdä 
Penal (od —contd; v a 
l Lashkgr v. Emperor, 63 Ind. Cas. 623; 2 L. 273} 


Cf. I. 687, relied on. D KARIM Bakusn 
ngka 923) A. I. R. (1) 3295 25 Cr. T. Jo 
arg 4 1039 


+ 
s. 997, scope of, Ses” EVIDENCE Act, 
1852, S+ 25 . 819 
— — SS. 408, 409. ur CRIMINAT, EN 
8, 85. 223 (2), 493 u 
Nescis MdB U. P. Municipalities Act (II 
of 1916), ss. 116, 290, 273-— Removal and deposit 
of nighi-soit —Deposit in authorised place—Sale 
by Sanitary Ins pector—Breach of trust. | 
*XWhen an arrangement is once made by a Muni- 
cipality "with the custoniary sweepers for the re- 
moval and deposit of night-soil, and the sweepers 
undertake to transport and deposit the night- 
soil at a given place in return fot a remvneration 
at a given rate, the Municipality must be deemed 
to have undertaken  house-scavenging with the 
consent of the customary sweepers, within the 
meaning of section 200.0f the U, P. Municipalities 
Act. and the rubbish and soil collected under 
the "arrangement from houses is collected by the 
Municipality from that moment within the mean- 
ing of section 116 of the Act. A sale of such 
night-soil by & Municipal. employee amounts to 
a breach of trust within the meaning of section 
409 of the Penal Code. — : 

A servant acting within the scope of his em- 
ployment cannot, in order to defraud his master, 
a breach of his master’s regulations in his 





tu re; à 
awa avour. Where a Municipal Sanitary 
Inspector taking advantage of his influence 


i eepers induces them to deposit night- 
S tcn waiuihoried place, it must be held 
that the night-soilstill belongs to the Municipality, 
and if the Inspector proceeds to sell it, the money 
belongs to the Municipality, and if the Inspector 
appropriates it to his own use, heis guilty of a 
. criminal breach of trust. A Horr Lar v. EMERROR, 

21 A. L. J- 149: 45 A. 281; (1923) A. I. R. (4) 408; 
25 CR. L. J. 299 971 
s 411—Possession of stolen properiy— 

ledge. 

(gas ata k a conviction under section 

11 of the Penal Code there must be evidence, 
direct or indirect, of guilty knowleage. Mere 
possession of stolen property is mo ofenso. J, 

Arjan Das v EMPEROR, (1923) A. I. R. (L.) 340; 
25 CR. li. J. 291 963 
o 99417. Ses CRIMINAL PROCEDURE CODE, 

1898,s8.177, 529 f 17 
g. 490 — Cheating— False vepresentasion—« 

1 eem 0]. 

Mene mite the broker of the complainant 
Company and had had a long series of transactions 
with thenf, obtained an advance from the Company 
by representing that he had a certain amount 
of paddy ready for delivery to the Company, 
and wanted the advauce to complete the pay- 
ments. Thereafter,’ he delivered a small amount 
of paddy to the Company and failed to deli ver. 
the rest. It was found that although his repre». 
sentation to the Company was not altogethey 
. frye, is war not entirely false and he hed made 

a * è 
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bona fida efforts to carry out hie engagement 
with the Company but had failed: 

Held, that from the circumstances of the case 
no irresistible inference could be drawn that’ 
the accused had made a false representation 
to the complainant, knowing or having reason 
to believe it to be false, and that, therefore, he 
was not guilty of the offence of cheating. 

Nga Po Yon v. Messrs. Mohr Brothers & Com- 
Lany, Limited, 13 Ind. Cas. 386; 6 L. B. R. 38; 4 

ur. L. T. 279; 13 Cr. L. J. 5o, distinguished. R 
Mauyc Po LU v. EMPEROR, 2 But. L. J.139;1 
R. 397; (1924) A. I. R. (R) 31; 25 Cr. Ty. J. ae 


— ——— gg. 441, 448—Criminal trespass— Illegal 
dispossession— Intention to annoy—Presump~ 
ion. 

Trespass is an offence under section 441, Penal 
Code, only if it is committed with one of the jin- 
tents specified in the secticn and prcof that a 
trespass committed with some other object 
was known to the accused to be likely or certain 
to cause insult or annoyance is insufficient to 
sustain a conviction under scction 448, Penal 
Code. Intentionis in every case à question 
of fact. 

Vullappa v. Bheema Row, 43 Ind. Cas. 578; 
41 M., 156; 6 L. W. 794; 33 M. L. J. 729: (1918) 
M. W.N,81; 19 Cr. L. J. 162 (Y. B.), followed. 

Where the servant of a landlord illegally takes 
possession of the tenants’ land, with the main 
object of ejecting the tenant, the fact taken by 
itself, is not sufficient to raise 4 presumption 
of an intention to annoy withine the meaning 
of section 44I of the Fenal Code. O ARbUI, 
SHAKUR y. EMPEROR, 9 O. & A. L R. 638; 2 
CR. L. J. 313 108 
———— gg 448, 459 House trespass with inten 

iion to assault— Offence. : 

Accused entered the verandah of the complain- 
ant’s house and dragged him out and* assaulted 
him. It was found that the-purpose of the 
accused in committing the trespass was to assault. 
the complainant: "id 

Held, that the accused were guilty of an ofienca 
under section 448 of the Penal Code, but a con- 
viction under section 452 of the Code could not 
be sustained as there was no preparation to 
cause hurt, O FAKIR CHANDRA DE y. EMPEROR, 
*38 C. L. J. 16:4 25 CR. L. J. 168 982 * 


- —— ss. 465, 471—Forgery — Using false 
document Application for appointment to posi 
—Falss statement — Forged — cerüificate—Dis- 
honesty. : 
Accused applied for appointment to a post 

in the Land Records Depattment which contained 
a false statement, and attached a certificate to 
the application which wag forged; 

Held, (1) that the application was made and 
the forged certificate was attached to ft with 
the object of obtaining wrongful gain; 

(2) that, therefote, the accused was guilty 
of offences under segtions 465 and 471 of the 
Penal Code. e.. 2 

Queen -Empyess, v. Nga Aung Ba, x U, B. Ri 
(1897-01) 35% Quee- Empress ve Haradbes 





Woh 96] o 777 


Penal Code--cotncld; 


Rakhal Dass Ghosh, 19:C. 380} o Ind. Dec. (s. 8.) 
698 ‘and "Jan? Mahomad v. Queen-Empress, 10 
C. 584; 8 Ind. Jur. 569; 5 Shome L. R. 158; 5 
Ind. Dec. (N. 5.) 391, distinguished. U B NGA 
BA THRIN v. EMPEROR, 4 U. B. R. (1922) 174; 25 
CR. Le J. 129 . 225 
s. 498. See CRINA, PROCEDURE 
CODE, 1898, 58. 439, 440 230 
s. 499, Exceps. 7, 8 and 9-—Defamation— 

statements made bcfore Panchayat-— Gooc faith. 
: If a person at a meeting of the panc.ayat of 
his caste makes a defamatory statement it will 








come within Bxceptions 7,8 andg of section 499 of N FAm MAHOMED v. SEIKH WAJID, 


the Penal Code, only if the accused proves that 
the statement was made in good faith, that is 
to say, it was true or that he had reasonable cause 
to believe it was true, whether or not it was so in 
fact. There can be no good faith when the accused 
had no reasonable grounds for believing tne truth 
of that statement. N BAGA MAHAR y. EMPEROR, 
25 CR. L. J. 169 ogg 


Penalty. See ContTRacr Acr, 1872, 3. 74 500 
Perjury. Sec LETTERS PATENT (MAD.), cls, i 


420 





— See PENAT, CODE, 1860, 8.193 
, &sMigninent or. See 
CEDURE: CODE, 1898, a. 223 
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Pleadings-—concid, ' . oe 

they show the allegations Of both the parties to bé 
untrue, incozrect or incapable of proof Gnd judi- 
cial recognition. * 

A Court is justified in giying the plaintiff relief 
to which he is entitled on faets found proved ir- 
respective of what his original claim was. 

A plaintiff who claims exclusive possession of 
laud can be awarded its joint possession. 

Hwat Khan v. Bution Khan, 3 Ind. Cas. 54) 
5 N. L. R.«05, Parashram v. Miraji, 20 B. 569i 
Io Ind. Dec. (N. $.) 945, and Naranbhai v. Ran» 
chhod, 26 B. 141; 3 Bom, In R. 598, relied upon. 
200 


Appeal, second—Sutt on ngrigage— 
Objection as to non-attestation, maintainability of 
—Cousivuction of doctument—Morigage-acced— 
Personal covenant to pay, es 
The objection that a mortgage-bond is not 
duly attested cannot be allowed to be taken for 
the first time in the Appellate Court, as it raiscs 
a mixed question of law and fact 
Sricharan Bhandari v. Makhan Lal Bhandari, 51 
Ind. Cas. 378; 34 P.R. 1919; 78 P.I. R. 1919, relied 


Shamu Patiey v, Abdul Kadir Rowlhan, 16 
Ind. Cas. 250; 35 M. 0607; 16 C. W. N. rv0g; 23, 
M. I. J. 321; 12 M. I. T. 338; (1912) M. W. N., 


Pleadings—Swit to recover money as manager of 935; 10 A. L. J. 259; 14 Bom, L, R. 1034; 16 C 


temple property— Allegation a» plaint that cer- 

iain money due to plarntiff from temple as well-— 

Claim,  theihey adverse ‘to emple Hit, 

maintainability of. ' 

The plaintitt brought a suit as manager of a 
temple to recQver money due under a mortgage. 
He stated in the plaint that the members oi nis 
family had been managers of the said temple 
from time inumemoriai and that the money was 
advanced in that capacity to the mortgagor by 
his  grandtatner, ‘Tne plaintiff also stated 
that hé had spent certain moneys on the temple 
which he woud be entitied to recover trom toe 
tempe., The Jrial Court decreed tue suit making 
it ciearthat Ehe plaintitt was to recover tne amount 
as manager ot tne tempie, but the 10wer appellate 
Court «ismisseuiton tne ground that the piaintitf 
claimed tne money tor his own benefit and that nis 
claim was in eifect adverse to tne temple. On 
second appeal: ; 

Held, taat the lower Appellate Court was wrong 


self enjoy the said land from this 
lieu of 


endorsed on this deed, I shall enjoy the said 
land. if the amount be re-peid atthe cultiva- 
tion season of any Aui month after the due 
date on which it falls 


L. J. 595; 39 I. A. 218 (P. C.5; Fadia Namak v. 
Vabuvu Divakara Mudahar, 41 Ind. Cas. 585] 
(1917) M. W., N. 583; 6 I. W. 1475; Aiuniappa. 
Chetisay v. Vellachamy Mannadi, 49 Ind. Cas. 
278; (1978) M. W. N. 8535 25 M. I. T. 15 9 L.. 
W. 5; Satish Chandra Mitra v. Jogendra Nath 
Mahalanobis, 34 Ind. Cas. 862; 44 C. 345; 20 C. 4 
W. N. 1044; 24 C. L. J. 175, distinguished. 
Where it is a question of the construction of 
a document, precedents ate not very helpful, } 
for each document has to be considered on its 
own merits, 
A deed of usufructuary mortgage — contain- 
ed the following clause :— "You shall yonr- 
i date in 
interest and having paid the 
amount of the principal by 7th July 1917 havinge 


due the same must be 


an dismissing tne plainuit's suit on tne techni- *Ieceived in full and the land restored te my pos- 


cal ground that the pra1uutt put torwaru a certein 
claim against the tempie, as tuat was a matter 
foreign to the scope of the suit aud outsiue the 
controversy between the pialntull as representing 
the tempie and the defeudant woo b.d Lo satisiy 
the ciam unuer the mortgage, and that the decree 
of the nal Court ‘must be restored, B VINAYAK 
SHIVRAO ARAS v, ATMARAM RAYAJI NELRAVALL, 24 
Bom, L. R. 130d; (1923A. 1. Ra (B.} 170 log 
Pipini, fatso uvoament vn-—Dismistaó of 

sidik Jor — e*Xcusws possession Joni 

possession, tf can às awarded, . A 

A swt cannot be dismisseg merely on account 
of g false averment. 
. A Court Ts entitled to apply the lew to tha 
facts actuny proved by the evjdence sven though 





covenant to pay. 
VERERARAGHAVACHARY, I8 Le W. 620; 
W. N..789; 33 M. In T. 73; 46 M. L. J. 56 


Police diary, admissibility of, See HVIDENCE $824 





Possession, See CRrMINAr PRoCNDURE CODE, 1898, 
94 





re Se  FQNIAB Puü-Hurcw Act, roz 


Bcesion."t 


Held, that the clause contained 8 personal 
M RANGASWAMY AIYANGAR Uy 
(1923) M; 
1008 


how to be framed, 


See CRIMINAr, 
PRocgDuxs Cop, 1898, 8, 173 


ad 


83. I45, 146 
Sss-PLEADINGS 


v * 
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Pd 



















gue | .— INDIAN CASES, ZEE 
praotioo, Ses HINDU LAW | 88Í Fractice—concla, ; i 
Aa Pariition suij—Subsegueni change, of 


' dnteresi—M atier, whether determinable $n same 
suit— Mesh suit, necessity of. . 
“In a partitién suit brougnt by A against B and 
C th: parties submitti d to the Court an applica- 
tion recording an arsangement ag to the division 
of the propeity:and the case was adjourned for 
judgment and final decree. In the meantime B 
died and A claimed his share as well byinheritance. 
It was objected that this question should be déter- 
mined in a separate suit: ° 
Held, that it was desitable that the question 
should be gone into im the same litigation without 
referring the parties to a new suit. 
artition suits form an exception to the rule 
that caseg should be decided with refere nee to the 
atate of facts on the date of their instit tion. 


N RADHABAIy. SONIBAI 832 


— Second appeal—Custom, existence of 

— Question of law—Ctustom, proof of—Length 

of tims yeguiyed-—Lakhimpuy town—Landlord, 

right of, to recover one-fourth of sala price— 

. Custom, whether reasonable—Legal practitioners, 
duty and responsibility of. ; 

The question whether the facts found in any 

given instance prove the existence of tne essential 





attributes of a custom or usage is a question. 


of law which may be discussed in second 
&ppeal. . : 

‘Tne length of time during which the existence 
6f a custom must be shown depends upon the 
circum.tances of each case; but as a general rule 
proot of the existence of a custom, as tar back 
as living witnesses can remember, is treated, in 
‘the absence of any sufficient rebutting evidence, 
a8 proving the existence of the custom trom time 


immemorial. Evidence of the existence of an, 


(alleged custom tor a period of 20 years may be 
‘suthcient to warrant a Court in finuing a» a fact 
the existence ot the custom from time immemorial. 


^ Toere is a valid custom in tne town o1 Lakhim- | 


























mafur whereby the talugday is entitled to receive 
tone-fourtn. ot the sale-price when a house or the 

Rmatenuals of a house are sold. such a custom 

fas tuc aboveis perfectly reasonable and ought to 

be enforced, 

D. * Legal practitioners ought to be carefulin mak- 

Rng statements on oatu. They must remember 


Winesses — disbelieved— Further wit- 
konesses, production of——Pre-emption——Pre-emplor's 
pesghi, wauether must exist shrougnott stt. 

Me Wicre tue cyluemce produa by a patty has 
Abeen consi.ered by the Jucge aud disbelicvea, 
Bt..aigarty is noteutitlea to a iurtner. ppoitunity 
ros proauciag mure evidence. 2 

> Hamid Hussain v. Bnhen Sarup, 46 Ld. Cas, 
$59; 137 P. W. K. 1518 enu Chandra Kunwar v. 
‘Chananrs Narpal Singh, 29 A. 54; 14 C. W. IN. 321; 
4A, 1e J. 102; 54e de Je $45; 17 Med. Ja 103; 2 
BM. L. i. 109; 9 Bom. Je R. 267 (P. C), M uham- 


Q. Ls J. 366, risu on. . 7, 
lire uauel method of dealing with suits te ene 
E La * 


* 
* 


taaa. Husasn Vv, days Singh, 25 Ang. Cus, 048; * ^ 


force astatutory tight of pre-emption shculd be, 
tor.gard the state of affairs existing when 
the pl intiffs’ cause of action arose, but thcre 
may be circumstances where unless the. 
right is maintained intact throughout the’ 
progress of the suit the Court may be justified 
in refusing to enforce it. l ; 
Hiya v. Bansi Lal, 5a Ind. Cas. 557; 90 P. 
R.1919; 27 P. W. R. 1916, followed. J LADHA 
RaMy. JIDiu Ram, (1923) A.L R.(L..) 339 891 








Pre-emption. See Fraud l 128 
— —— — see PUNJAB Courts: Act, 1918, B. 
39 1) (4) | 196 - 
NN - See PUNJAB PnE-kMpPIION  ÁÀCT, 19073, 
S8. 202, 206 sU; 
„Suit by mortgagee. Ses Beh 
18 
————, suit for. See LIMITATION Act, 1908, 
as. 8, 17, Seh, I, Art. 19 467 
— See ‘TRANSFER OF PROPERTy Act, 1582, 
S. 54 63, 836 . 


—— —— Crops standing on pre-empted 
land, whether pass io preé-emptor—- Question 
of property yn standing crops, whether one arising 
én execution—Transjer of Property Act (IV of 
1882), s. 8—Civil Procedure Code (Act V of © 
1908), $5.47. l 
Crops standingon pre-empted land at the time 

of payment of the pre-emption money go with 

the land asits legal incident and become the 

property of the decree-holder, "E. 

In a pte-emption decree for agricultural land 
the question whetner the crops standing on the 
land pass with tue land cannot be Said to arise 
in execution, discharge or satisfaction ot the. 


decree. Ihe crops pass as u legal incident along 
with the land. N BaApu v. VITHOBA, (1923) A.l.. 
R. (Ni) 327 b ds 185 


Presidency Towns Insolvency Act (ITI o£ 1909), ss. 
5 Q0, 17, 95$ udj—Provincial Insolvency Act (V 
of 1920), ss. 2 (d), 28— Civil Proceture Code 
{Act V. of 1908), s. 60 (c) — Transfer of Property 
Act (IVof 1882), s. © (e)—tight sto sue for ` 
damages for breach of contract, whether vests in 
Oficial Assignee—'" Mere right to sue," meaning - 
of— Interpretation of Staiutes— Include,” 
meaning of. 

The right to claim damages resulting from a - 
breach of contract before the adjudication of insol- 
fency vests in the Official Assignee, 

A right-of action in respect of a tort or of a 
breacu of a contract resulting in injuries wholly 
to the person or f.elings o. tue banukiupt does 
not pass to the trustee ior his creditors: but re- 


1a 


- mains in the bankrupt, but a right of action in ` 


respect of a tort or or a breach ula contract re- 
auung in injuries wholly to thé estate of the 


.bangrupt passes to the trustee for his creditors. 


“Drake y. Hechhasm,-(xó4d) 60 R. R. 691; 1x > 
M. & W.315; 12 L. J. He. 486;,7 Jur. 294; 152 
E. R.d23 anJ Nodgers v. Spence, (1944) 67 R. R. 
736; 13 M. & W. 5/4; 15 L1. J. Ex. 49; £53 E; Re- 
239, 10110 wed, : . uU Eee 

"A meie ngit to sib" is restricted to damages ' 
ariang irom bodily or m.rtal suffering or mjury + 
gt the person or reputation of the banktupi ` 

` e 


r 


# 
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Presidency Towns Insolvency Aot—concld, 
as  contradistinguished from injuries to his 


estate and,thedatter vestsin the Official Assignee 
ou the adjudication of insolvency, both under 


. ghe Presidency Towns and Provincial Insolvency 


Acts, 

Obiter.—Under the Presidency Towns Insolvency 
Act, section 17, the property of the insolvent 
situatein any part of British India, vests in 
the Official Assignee. 

Official Assignee, Bombay v. Registrar, Small 
Cause Court, Amritsar, 6 Ind. Cas. 273; 37 C. 
418; 14 C. W. N. 569; 7 A. L. J. 357; (1910) M, 
W. N. 177; 12 Bom. L. R. 395; 11 C. L. J. 443; 
68 P. W. R. 1910; 7 M. L. T. 417; 45 P. R, 1910; 
20 M, L. J. 432; x19 P. L. R. 19109; 37 1. A: 86 
(P.C.) and In the matter of Jewandas Jhawar, 18 
Ind. Cas. 908; 40 C, 78, followed. 

When in an interpretation clause it is 
stated that, a certain term "includes" so and so, 
the meaning is that the term retains its ordinary 
meaning and the clause enlarges the meaning 
of the term and makes itinclude nratters which 
the ordinary meaning would not include. . 

Rodger v. Harrison, (1893) 1 Q. B. 161 at p. 
1675.62 L. J. Q B. 213; 4R. 171; 68 L.T. 66; 
41 W.R. 291, followed. § OFFICIAT, ASSIGNEE OF 
BUMBAY y. FIRM OF CHANDULAL-CHIMANLAL, 17 S. 
L. R 52 657 
s.112 (2) (c)—Burna Insolvency Rules, 
y. 189, wheiher ultra vires— Realisation of 

moveable property. 

The words “any other security " in rule r89 of 
the Burma Insolvency Rules, include a pledge 
of moveable property, and, having regard to the 
language used im section 112 (2) (c) of the Presidency 
Towns Insolveficy Act, it cannot be held that the 
rule is uliya vives. R In the maller of NASS, 
I R. 433; (1924) A. I. R. (R.) 88 669 


Press ard Registration of Books Act (XXV ot 1867), 
ss 2, 4, 5, 7, 18. Sre CRIMINAL, PROCEDURE CODE, 
1893, 8. 104 294 


Prevention óf Sediticus Meetings Act (X of 1911), 
8 6., See CRIMINAL Law \AMENDMEN1) ACT, 
1908, s. T) (2) 68°, 

Principal and agent. See CIVI, PROCEDURA 
1908, s. 20 


——-—— Brokerage— Agreement 
lease—Transaciion not c 
principal-—Commissi 

* Those who 
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Principal and agent—-contd;. 


the lands, and brokerage fi) shall pay. I shall. 
pay Rs. 2,530 in all, and nothing else affgr repia- 
tration and on receipt of the amoun£ of Salami, 
This letter {9 only for 8 days that is, from 
date 29th December 1913 to date sth January 
19141 after which'it will be considered to be waste 
paper." Within the period of elght days mentioned 
in the note plaintiff procured a lessee on the 
terms specified in the note but the lease could 
not be executed owing to the inability of the 
defendant to make out a title to the premises. 
Praintiff sued defendant to recover the amount’ 
of his commis ion : 

Held, (x) that the period of eight daya men- 
tioned in the note referred to the time during 
which the plaintiff was authorised to negotiate 
on the terms specified in the note, and did not 
mean that the negotiation, acceptance, execu- 
tion and registration of the lease and payment 
of Salami were all to take place within that 
period; 


(2) that the note was in the nature of an au- 
thority to negotiate containing a term that plaint- 
iffs brokerage was to be nett Rs. 2, 530; 

(3) that the note contained & promise on 
the part of the defendant to pay íhe plaintiff 
his commission on a future date if he succeeded 
in getting a lessee to agree to the terms of the 
lease; 

(4) that there was no condition in the note 
making the payment of commission conditional 
on the registration of the lease and payment 
of Salami; 

(5) that the plaintiff having performed his 
part of the agreement was entitled to recover 
his commission, © RAGHUNANDAN LALSARMAyv. 
MApANMOHAN Dass, 38 C. L. J. 139 3008 


-——— Business of principal Company taken 
over by another—Second Company financed and 
controlle ( by former—- Agent ignorant of change— 
S di^ second company for outstandings | against 

, Agent, whether entitled to set off mms 
4 former Company. 













npany of merchants and sugar manu- 
«e B. tha: agent for the sale of sugar” 

deposited with them a certain sum 
irity fo 
+ sing 
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Principal and agent —coucld. 


Held, fismissing the suit, that if the Company. 
. C could bring an action for sums due from 2. in 
respect pi sales of sugar, they could do so only 
as princi pala i the sense t: at they took the bene- 
fit of these sums subject to every equity which 
affected these sums if the hands of the Company 
4. PO Orncutt Trustee *or MACRAS y. 
SUNDARAMUTHI Mi, DALIAR, 24 C, W. N. 1004; I5 
L. W. 201 
— Commission, when pa,alle—Contract, 
construction of— Intention of pagties— Agent 
for purchase of house—Bargain not completed 
~ Principal, Vabjlity of. 

In construing a contract of commission the Court 
must take the contract and the surrounding cir- 
wuimstances and see what is the intention of the 
parties Geducible? therefrom. 

As a general rule, the principal is bound to pay 
comunission where the agent hasintroduced some 
one ready and willing to enter into a contractual 
relationship with him, but the matter falls through 
owingto the default of the principal. 

In the abscuce of words to the contrary, * pur- 
chasing a house” means the completion of the 
purchase of that house. It does not mr an a con- 
ditional contract, orevcn an unconditional contract 
for the purchase and sale of it. In the same 
way "the purchase price " means tne price paid 
and not the price agreed to be paid corditionally 
or unconditionally. 

Defendant engaged plaintiff to negotiate for 
the purchase of a house at a certain rate cf com- 
mission. Plaintiff found a vendor on the required 
terms but the purchase could not be completed 
owing to the vendor’s want of title: 

Held, that the intention of the parties was that 
commission would be payable only in the event 
of the poenae being completed, and that the 
plaintiff was not, therefore, entitled to recover 
his commission. M Rac BAHADUR P. AYYANNAH 
CugTTY v. P. K. SuBRAMANIA AIYAR, 45 M.L. J. 
409; (19:3) M. W. N.6/5; 18 L. W. 50u; (1:24) A. 
I. R. (M.) 212 56 


Principal and surety. See Contract AC 
8. 145 

Priotity— Agreement to mortgage 

« iransferred —2»ubsequeni saieto third pe 
of agreement to morigage— Chaige 
A person who has advanced mone 

of a promise to  mortga 

actually received pos 
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Prior ty—concid, 


had notice of the defcrdenis’ charge before he 
obtairec a conveyance in his cwn favour, be could 
not oust the delerdanis ficm fessessicn of the 
land without paying the debt in respect of which 
they held and were entitled to hol. fossessicn 
of the land. R Aung Dux v. MAUNG tun VA, 
1 R. 261; (1923) A. 1. R. QR.) 222 ECs 


Frivy Council Appeal—Preparations of paper- 
enn Jor directions, to whem to be 
made, 


If directions become neccessary with respect 
to the preparation of the paper-bcok of a Frivy 
Council Appeal, application for the purperg 
should be: made to the  Divisicnal Bench 
dealing with Privy Council mattets and not to 
the Bench which passed the dccrce or order forma 
ing the subject-matter of the appeal. Q EIVA 
PROSAD SINGĦ v. RANI PRAYAG KUMARI DEB, 26 (, 
W.N.840; (1922) A. I, R. (C) 479 £01 


Frize (curt Eules 0. XXXVII, r. 1 and 
O. XXIX —Release ot enemy vessel to the Crown 
ih Hague Convention of 1907— Treaty of 
Versailles, fart VIII, Annex III, Avis. 1 
and 4——Priority—Ship of tonnage of over 1600 
ions—lniet se rights of Altes and Associated 
powers— Change oj nationality uf outer afier cpera- 
iion of Treaty, effect of— Compensation. tor use 
during War. 


On the well-known canon of construction of 
agreements governed whether by International 
or by Municipal Law, it is the iater and not the 
prior agreement which governs the existing right 
of the parties, with this provigo that where 


tue later agreement is silent and does 
not abrogate the former as a whole or 
in respect of any particular portion, the 


former may be lo. ked at and reconciled. where 
possible, with the later. The question in all cases 
is one of giving effect to the intentions of the 
partes, who must be presumed to have entered 
into the later engagement with ful- knowledge 
and view of their prior agreements. 

t In respect of all shipping of over 1600 tohs the 
ights of the parties under tle Hague Conventibn 
RB been substituted by Treaty of Versailles, 

Bi. Annex. III. 

oye oi enemy merchant ships of 
ons the owners have no locus 
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Proobdure; Sce BENCH oF MAGISTRATES 566 
— See CIVI, PROCEDURE (ODE, 18.,,8 

O. VLL, R.13,O0 XVL,R 3 254 
See, CiviL PROCEDURE CODE, 19.8, 

O? XL, RR. 15, t4 991 


See CRIMINAL PROCEDURE CODE, 18:8, 
5S. 153,135, 137 826 

— Ses CRIMINAL, PROCEDURE CODE, 184%, 
8. 259 ; 28 


| meena 











See LELTERS PATENT (RAN.), cr. 8 827 


Application for final redemption 
decree——Pre-emption suit by morigagee—Interim 
injunction staying further proceedings tn redemp- 
tion. suit—Dismissal of application for final 
. decree— Later application five years after dale of 

' Original one, whether barred— Injunction pendente 
lite, duration of. l | 

5 A preliminary decree for redemption of a 
mortgage was passed in April 1413. An ap- 
plication for a final decree in the nature of an 
execution application was made in August 
1913. While the application was pending, the 
mortgagee sued to entorce his right of pre- 
emptiou and pending disposal of the suit ob- 
tained an injunction staying further proceedings 
in the relemption sait aud ihe passing of tue 
final decree. The mortgagee als» app-ied in 
tie redemption suit to postpone the disposal of 
the petition for a final decree till after the 
pre-emption suit had been decided. The Court 
passed ag order allowing tue petition on the 
petitioner furnisaing security for ineSne profits 
aud tue execution petition was disunssed with 
the remark “Security has been furn shed. leti- 
tion .is dismissed.” Tne pre-euuption suit was 

"decided in Sgptémber 1914 and the decree was 

Confirmed in 1910. On an application for final 

decree in IyId in the redemption suit: 

Heid, that rhe prior order of dismissal 
on the execution pe.ition was one merely 
suspending tue proceeuings pending termination 
Of tue pre-emption itigation and tha. the ap- 
‘plication or 1918 was in time as it was oue 
merely to revive the application of August 19413 
waich must be treated as pending tnronghont. 

An ibjuuetion granted pendence dite uucu the 
disposal „f a suit or turther orders will ead un 
the ‘disposal of the suitor on an earlier ‘date 
on whin further orters may be passed, tue 
relereuee to further orders not applying t: any- 
thiug after the disposal, 

Balioa v. London School Bard, (1878)7 h. D. 
$99; 47 L-J Ch. 46.; 26 W. R, 549 and CAalavati 
Koiu Do oor dionelammah, 31 M 71; 15 M. L. 
J. 491 3 M. L. T. 329, resed on. M AvisA UMaA v. 
PUrrIYAPURAYIL | JCUM NíACHUMKANU[ ABDULLA, 
(.923) M. wW. N. 675; (13243j. AJAR, (M) 178 


136 


——— Mikor, decree against—Decree se! aside 
for want of proper repreieniation— A pp.ication 
to rzvive-sutl—Praper order. 

Wuere a suit fails for want of a law ul guardian 
ad lilêm, “tne prose dings in it, including the 
desidiunare a Maluty rrom tye p iut wuen the 
imp opecappoiatme,t of tae yta dian was made, 

T Avre.ure ull «n appbacat.on Iur LIe 
re-ppe.igg Aal re-de.ision uf a case again.t 
nfidor3 ‘who were not properly represented 


s 





- 
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Procedure—-cond 4. " 


the proper order to make is thatthe suit be 
revived as frum tre date ¿t which tLe application 
fut the applintment of giaidian, wa to be 
made, : 

Bhagwin Dayal Param Sukh Dass, 36 Ind. Cas, 
365; 39 A. 5; 14 &. L. J. tIS, followed. A KIRPA 





KI:HEN Kisppri v. BABU Lar, 45 A. 606; 
765 
Sessions irial--Wiinesses examined 


before Committing M agistrate, production of —Duty 
of prosecution-— Defence, inconsistent, whether can 
. be put forward, ` T 


An accused person is entitled in a Sessions trlal 
to have all the witnesses examined before the 
Committing Magistrate put in the witness-box 
for cfoss-examinatlon, unless the Public Prosecu- 
tor discards any particular witness on the ground 
that, if examined, he wil not tell the truth. 


By setting up an inconsistent defence the case 
of an accused person becomes considerably weaker 
than if he settles on his best line of defence and 
sets up that defence only, but there is nothing 
illegal in setting up an alternative and an incon- 
sistent defence. ( NAGENDRA CHANDRA DAR p. 
EMPEROR, 27 C. W. N.£.0,38 C. L. J. 203; (1923) 
A.L R. (C.) 547; 25€x L. J. 150 480 


Provincial Insolvency Act (IM of — 1907, 
ss. 24, (71 — Insolrency — Composition 
deed—-Non-scheduled cveditoyr— Itecovery of debt 
after discharge of vssoiw: nt. 


A creditur who does not have his debt schedu'ed 
is not precluced trom enforcing his naim against 
the insolvent atter his discharge. The coup si- 
tion decd is inung only on the sch died 
creditors, § FIRM OF  MEAG HRJ-NEVANDRAM v. 

- FIRM OF VIRBHANDAS -SirnUMAL 250 


Provinelallnsolveney Act (V 011920, ss. 2 (d), 28. 
see PRESIDENCY l'owAS INSOLVENCY ÁCT, 1909, 
S5. 2 NE) 17, 58 (4) 652 


ee 8.98—0C. P. Tenancy Act (I of 1920), 
ss. 12, 49, su— [nsolvent. Malguzar-—Occupancy 
yighis in vit land, wether vest sn Insoivsncy 
Court—Sale of occupnacy rights. 


W.aere a malguzar having sir land is declared 
iusolvent his propaetary riguus in tne sir land 
y_st in tue Lasulvency Court but the occupatioy 

e righs Wailea de 46. 42-811 tuak laud uuterocttiug 
49 of tue C. P. feuaucy Act do not votin tue 4 e 
suivency Court aud tue iatter nas no Je&nisuict.on 
wastever overtuem. No one buttne propüctor 
of tue sir land can div.st nim of nis occupancy 
riguts puera and lysoivency. cannot even 
apply under s.ction su of tne lenaucy Act ior 
saucdon tor the sale of those ngas. N Säg- 
KISHAN y. NAGOBA : 4 


— — —— ss. 28, 47—Securel creditor, rights of— 
Charge, legality of ciallenged— Procedure. . 


Saib-section (6) of section 28 of tae Provincial 
Liivslveuey acl p OvideS undahoul usubly that no 
pi erly over Walita d o€ecared c eultor nas a legal 
crifge suall be ailected by any ol fue pr, visiona 
coatained in the sub-sections which precede it, 


. $ 


. (1923) A. L R. (A) 159 
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Section” 47 ‘of the Provincial Insolvency Act 
lays down the proceduré to be adopted by asecured 
creditor, but his rights under tue section must 
necessarily e be postponed when the lcgality 
of the alleged charge is questioned. A MoTI RAM 
v. RODwErr, 21 A.]«. 1.32; 90. ZAIR. oe 

Z 
s. 28 (2) (4)—Right* of insolvent to 
| maintain suit in regard to "after-acquired" 
froperty—Share of pariner in property, if would 
vest in Official Receiver. i 


An insolvent has a right against all the world 
except the Odicial Assignee. Therefore, he is 
entitled to sue with regard to his "atter-acquired"' 
property if the Ufficial Receiver or Assignee 
does not intervene. 

. Sriramuiu Naidu v. Andalammal, 30 M, 145; 
17 M. L. J. 14; Fanmabibi v. Fatimabibi, 16 B. 
452; 8 Ind. Dec. (N. 8.) 730, followed. 

Subbaraya Chettiar v. Papathi Ammal, 45 
Ind. Cas. 239; (1915) M. W, N. 289; 7 L. W. 510, 
distinguished. 

" Obitey.—-Ithe share of a partner is property 
witich can be attached under tne Code of Civil 
Procedure and walen can also vestin the Official 
Receiver on adjudicauion. M Kuppu RAMANATHA 
IvER 9. TuOGULUvA S. NAGENDRA AYYAR, I8 L. 
W:863; 45M. L. J.827; 33 M. L. T. 205; (1924) 
A. I. R. (M.) 223 805 


——— SS. 50, 59, 56-—Property, meaning of— 
Receiver, whether t&ucludes interim  Hecetoer— 
Execution, stay of. 


Section 52 of the Provincial Insolvency Act 
refers to property whicn would include both the 
moveable and immoveable property of the debtor, 
However, it contemplates tne deuvery of property 


in the possession of tae Court, and Lnereby restricts 





its operation to such moveable property which is: 


Se.zcd Dy cae Codre Dy ditenun, seizure OT in 
Suva otaer manner as to give its possessiun to tae 
Court, Depts due to tae deptor waicn are attach- 
ed Dy tne is3ue of a proaibitory order under O. 
XXL, r. 40, cl, (a), Civ Procedure Code, do not 
fall witnin the purview of tne section, 
Tne '' ge elver’ referred to in section 52 of the 
* Provincial [Insolvency Actis the Kecelver appointed 
wader paragr.ph (1) of section 50 of the Act after 
tue passing of tne order of adj udication and not the 


$nierim Receiver appointed under eeciion 20 of the 
Act, 


52 of tae éco vinc.a, insoivency Act lor transter of 
property iroun tae Custody of tne. Court to that 
Of ule Receiver, or the power to sell a part of the 
property co pay od a Cnarge created by seCtion 52, 
Canüot pe Coarerred on an interim Receivertor tne 
preservauon or management of the property 
pading dec sion of the Court. ; 
Wacrf property under attachment is not liable 
tospeedy decay orovnereitis notof such a nature 
that tuc delay in its sale would seriously depreciate 
its value, tae Court should, in the exercise of its 
inucceut jucisdiction, oder stay of the execn- 
tion proceedings till such time as the Insolvency 
Court either passes an order of adjudication oF 


, 2 
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Tae power to apply for an order under section " 


.* @ 
(o [x923 
id 
Provincial Insolvency Act—1920—contd. 4 


dismisses the application for adjudication. § 
Lyon, LORD &Co.v. ViRBHANDAS RA yrAncHAND 


+ e * 





from ivansferee— Good faiih— Consideration. 
Within three months prior to the presenta- 
tion of a petition in insolycncey, the insolvent 
nominally sold a property in favonr of a person 
with a direction to discharge a mortgage on 
the property. The adjudication which followed 
was annulled by the District Court on a com- 
osition, but was restoted on appcal Pending 
he appeal a near relation of the inŁol ent, who 
was aware of the proccediags, purchascd the 
property from the original vendee and paid 
up the mortgage: . 
Held, that the purchase was not made in good 
faith and lor valuable consideration and was 
voidable under section 53 of thi Provincial Insol- 
vency Act. M KorruRr VENKATARATNAM f. 
Orfi;criAT, RECEIVER, 18 L. W. 6:0; (1923) MW. 
N.780 1066 


——— — 8$. 68— Order of Receiver— Failure to appeal, 
effect — of —Sale— Objecelions— Procedurc— Canccl- 
lation of sale— Notice to persons ‘affected. 

A Hindu father was adjudicated an insolvent 
and when the Official Recciver procecded te sdi 
the joint family property, the insolvent's con 
objected that the share of the insolvent alone 
should besold and not the ent re family property: 

Held, that it was the duty of the Official 
Recciver fo adjudicate upon the question 1eiscd 
before bringing the prop.riks to sale ard that 
an order merely notifying to the buyers the scn's 
d without deciding it was eftremely inegu- 

af. 

Venhalaraimnam v, Ranganayakamma, 48 Ind. 
Cas 270; 41 M. 985 at p.992;35M.L. J. 335 
24 M. L. T. 107; (1918) M.W. N. 595; 8 L. W. 292, 
followed. l 

Wncre a person fails to appeal to the Court 
aga nst an order of the Recciver under section 
68 of tne Provincial Insolvency Act, itis not open 
to hm afterwards to raise the qycstion ata 
subsequent stage of the insolvency pioccedings, 
whatever may be his tights in a separate regular 
proceeding. 

la a sale held by an Official Receiver the 
auction-purchaser faled to deposit one quait- 
e: of tne pufchase-moucy on the date ci sale, 
or within the extension ot time granted for the pug- 

se. Tne Official Receiver thereupon resqinucd 
ine sale without notice to the creditors of ihe in- 
solvent and tne purchaserappcaled to the District 

Court against the ordcr. Pending the appeal, 

tne Offi dul Receiver sold the properties a secund 

time to a turd person. The Litrict Judge on 
appeal without assigning any reasons canceled 
tue order of tne Offi: Reuver without notice 
to the sccond  purenaser, whom nis order afficted: 

In au app-al agatust tne oracr of the District Juaget 

Held, (X) tnat the otder ofthe Distifet. ;uoge 
pas d witnout  assignug  rcasons and witiout 
notice ig or ueaffng persunS conc inca in oppet- 
ing the confermati WAS crrotcous and must be 
set aside; e : 


s. 0ü— Transfer. by insolvent— Purchase , 


$ *. 

Vol. 76) 

-@ . 
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` (2) that the question of fact whether the first 

urchaser had made default in paying the initial 
neat and the rest of the purchase-money with- 
in the stipulated time must be decided after 
hearing the Official Receiver, the creditors and 
the purchasers. M PANJA RAMA CHANDRA RAO 
y. GURRAJU, 18 L. W. 282; (1924) A. I. R. (MJ) 
147 977 


Provincial Small Cause Courts Act IX of 1887), 

S. 17— Provisions, whether mandatory. 

The provisions of section 17 of the Provincial 
Small Cause Courts Act do not contemplate an 
application for a re view of judgment being admitted 
unless, within the period allowed by law, there is 
a deposit in the Court of the amount due from 
the applicant or unless security is furnished within 
‘that period to the satisfaction of the Court. 

Jagan Nath v. Chet Ram, 28 A, 470; 3. A. I. 
J. 318; A.W. N. (1906) 93, followed. 

Ramasami v. Kurisu, 13 M. 178; 4 Ind. Dec. 
(x. S.) 837 (P. B) and Muhammad Fazal Ali v. 
Karim Khan, 108 P. R. 1894, not followed. U.B. 
RAM BIAS TARBENI RAM». JALI SINGH, 4 U. B. 
R. (£922) 117; (1922) 4.1. R. (U. B.) 18 ^ 868 


— 3.95. See LANDiORD AND TENANT 780 


S 25— Reviston —M tstake of law— Find- 
ings. of fact sufficient to dispose of case. 

It is not for every mistake of law that the High 
Court will interfere with a decree of a Small 
Cause Court on revision under section 25 of the 
Provincial Small Cause Courts Act. It must 
be shown that the mistake complainedof has 
affected the result of the suit or has prejudiced 
the petitioner. 

Where thé findings of fact arrived at bya 
Small Cause Court are sufficient to support the 
decree made by it and are independent ot themis- 
takes of law committed by it, tne High Court 
will not” interfere wich tae decree oa revision. 
Pat LU;HEAR SAHU y. Duman RAM 738 
ssh. Ii, Arts 6, 11—Mortgage, usufruc- 
^ duary— Suit by mortgagor io recover bilance, of 

mrigage consideration, maintainability of— 
, Sint, whether cognisable by Small Cause Court. 

„A suit by usuiructuary mortgagor to recover 
from the mortyagee tne balance of the mortgage 
consideration alleged not to have been paid by 
him is not maintainable. 

Such a suit as tue above is not cognisable by 
& Small Cause Court. 

Shaik Galim v. Sadarijan Bibi, 29 Ind. Cas. 











| 651; 43 C. 59; 19 C. W. N. 2332; 21 C. L. jJ. 


32, tollowed. Q Samsar Hag y. ABDUL, Kain, 
1923) A.l R (C) 507 ; 706 
——— — Art 24—-Suit to recover money 
payable under award— Jurisdiction, ' 

A suit ‘to recover money payable under an 
award is cognisable by a Court of Small Causes 
Jt is not a sut to cnfogce a contract. 

Simson v. Mc Mater, 13 M. 344; 4 Ind. Dec. 
(N. 5. 952, Misajy1 Lab v. Partab Kunwar, 58 Ind. 
Cas. 540; 42 A. 109; I8 A. L. J. 77; Sucar Hajam 
v. Als Muhammad, 25 Ine. Cas. 826; Bhajahari 
Suha Bamhya v. Behary Lat Basak, 33 .C. 881j 





4 €, Lui. 162, followed. © . : 
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Kunjo Behari Bardhan v. GostoBehati Bardhaw, 
42 Ind. Cas. 590; 22 C. W. N. 66; 27 C. L. J. 486, 
distinguished. M THRUMURIHY, CyErry v. 
Pon NAN Ciutyev, 46 M. L. J. 51; (1924) M. W. N. 
46; 19 L. W.210 843 


es 
PublieGambling Act (III of 4867), as amended by 
U. P. Act I of 1917, ss. 3, 4—Gambling in 
public place-*-Betiing on price of cotton in market 


-~ Documents relating to betting, whether imple- " 


ments of gaming. 
* 


Accused were found in a market-place, which 
was open to the public, betting on the price of 
cotton ; 

Hel7, that they were guilty of gaming in a 
publie place within the meaning of the Public 
Gambling Act. i 

Documents which  canuot be .deciphered 
cannot be held to be implements of gaming within 
the meaning of the Public Gambling Act. 

Semsile:—Documents containing records and 
memoranda of bets cannot be regarded as imple- 
ments of gaming within the meaning of the Public 
Gambling Act. 

Lachchi Ram v. Emperor, 65 Ind. -Cas. 852; 
20 A, L. J. 218; 23 Cr. L. J. 196; (1922) A. I. R. 
(A.) 61, relied on. A Sri RAM v. EMPEROR, 21 
A. L,.]. 318, (1923) A. I. R.(A.)386; 25 Cr. I. J. 92 28 


ss. 9, 4— Common gaming house—Owner 
engaged in betting—Discount | charged — Imple- 
menis of gaming found in house. 


— aran 





. Ona Police raid of a house under the Gambl- 
ing Act a number of persons were found in the 
house making wagers on saiia and a number 
of books were found in which bets were 
recorded, The owner himself was engaged in 
betting and also charged a small commission 
From the winners. He bet Rs. 9-8-o to r against 
the last digit of the price of opium at the 
monthly sale being rightly guessed and Rs. 100 to 
2 against the last two digits. On a search of the 
house cards, dice and cowries were found which, 
however, were not being used at the time: 

Held, (1) that the commission charged by the 
owner of the house amounted to nothing more 
than a discount on the odds which he laid, ami 
did not come within the meaning of "commission" 
80 as to make it an offence under the Gambling 


Act; 

(2) that the mere fact that cards, dice and 
cow-ies were found in the house, which were not 
being used, did not constitute the house a common 
gaming house under the Gambling AM. 

Iu order to coustitute a house a common gaming 
house under the Gambling Act it must be establish- 
ed tat tne owner or occupier takes a fixed commsi- 
sion, which is irrespective of the result of the gam- 
ing, or, at the outside, that he manipmiates 
the conditions in such a manner that he cannot 
possibly lose. 

Lachchi Ram v. Emperor, 05Ind. Cas. 852; 20 
A. L. jJ. 218; 23 Ct. L. J. 196; (1922) A. I, R. (A). 
61, follawel. A Dinca PRASAD y. EMpEROR, 21 
A. L J. 36; 9 O. & A. L. R. 3131 (1923) A.J, R 
(A) 1923 45 A, 2581 25 Cr. L. J. 297 989 
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Punjab Alienation of Land Act (XIII of 1900), s. 3 
—- Act, whether reirogpecitve—Mortgage effected 
by member of non-igricultural tribe— Tribe subse- 

. guently notified as agricultural, effect of. . 
ln order that the provisious of the Punjab 

Alienation of Land Act should apply to a transfer, 

the conditioas laid down by section 3 and other 

sections of the Act as fo the status of the alleucr 
and the ali-.nee, muft be fulfilled? on the date of 
the alienation. If the alienor gnd the alienee 
satisfy the requirements of the Act on that date, 
jt doss rot matter.whether they continue to satisfy 

these requirements subsequently. p 
The Punjab Alienation of Land Act has no 

retrospective effect, aud rights acquired prior 

to the passing of that Act are not controlled by 
its provisions. 

e Hari Chand v. Bura Mal, 27 P. L. R. 1906, 
Sahib Dud v. Rahmat, yo P. R. 19c4: 88 P.L. R. 
1904 (L.B), Mahammad Khas v. Sardar, 5 Ind. 
Cas. 249; 7° P. R 1910; 14 P. W. R, r915; 49 P.L 
"R ryw, followed. 

The rights of a morgtgagee under a mortgage 
effected by a member of a non-agricultural tribe 
are not affected by the fact that afterthe date 
of the mortgaye the tribe of the mortgagor has been 
included amoug -agricultural tribes under the 
Punjab Alienation of Land Act. G Mrran BAKUHSH 
v. MILKHI RAM, (1,23) A. I. R. (L) 673 195 


Punjab Courts Act (VI cf 1918), s.89 (1) (a)— 
Pre-emption suit— Value for purposes of jurisdic- 
tion less than Rs. 5,000— Decree passed on pay-. 
ment of sum larger than Rs, 5,000— Appeal— 
Forum, proper. 

Where the value of a suit for pre-emption for the 
purposes of jurisdiction calculated at thirty times 
the land revenue of the land in dispute is less than 
Rs. 5,000, but a decree is passed in the suit ou 
payment of a sum larger than Rs. 5,000, an appeal 
arising from the suit must, under section 39 (1) 
(a) of the Punjab Courts Act, be filed in the 
Court of the District Judge and not in the High 
Court. : 

Iftikhar Ali v. Thakay Singh, 15 Ind. Cas, 
` 347; 83 P. R. 1912; 170 P. W. R. 1912, followed. 

L Manna v. BISHEN SINGH 186 

s. 4b (8)— Cw! Procedure Code (Act V 
of 1908), O. XLI, r. 22-— Appeal, second-— 

a itespondent, whether can dispute finding on 
point of custom—Cerlificate, whether necessary. 

Section 4t (3) of the Punjab Courts Act only 
provides that a second appeal shall not be enter- 
tained on questions relating to custom without 
a cetrificate, and docs uot in any way prohibit 
a respondent from agitatiug a question of custom 
in answer t@ the appeal, and trom supporting 
the decree on any of the grounds that may have 
been decided against him in the Court below 
under ©. XLI, r. 22 of the Civil Procedure Cede. 
L IFIIKHAR ALI KHAN v. RISALAT KHAN 5L. L 
J- 345 . 10 
Punjab Land Revenue Act (XVII of 1887), ss. 81 

(x) (a), 44 Set SPECIFIC RELIER Acr, 1877, 
5* 20 








and Revenue | Couws—-SWib fur possesstum of 
jand wrongly utiotied to defendants on parAtion, 
seature  oj—Swit, whether cogntsable by Cou 
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yl 
s. 158 (2) (xviii)— Jurisdiction of Civ - 


Punjab Land Revenue Act—concld. . 


Court—Civil Procedure Code (Act V of 1908), 


O. X X 11; r. 4—-Appeal—Death of respondent 
before filing of appeal — Abatement, ° ° 


Plaintiffs brought a suit for possession of a 
certain area ol land on the allegation th.t that- 
arca should, on a revenue partition, have fallen 
to the shure of their vendors, but had by mistake 
been allotted to the defendants: 

Heid, that the suit fell within the purview of 
clause (xvu) of sub-section (2) of section 158 of the 
Punjab Land Revenue Act and was not, therefore, 
coguisable by a Civil Court, 

Three persons who were wendees of certain 
areas of and under separate sale-deeds brought - 
a suit for possession of the land. The suit was 
disinissed by the ‘Trial Court. Only one. 
of the plaintiffs appealed and, the appeal 
being accepted, the suit was decreed in favour 
of all the plaintiffs. The defendants  preterred 
a second ‘appeal. On the hearing it was 
discovered that one of the plaintiffs who had not 
appealed from the decree of the Trial Court had 
died during the pendency of the appeal in the 
lower Appellate Court and that his legal representa- 
tives had not been brought on to the record : 

Held, (1) that, under the circumstances, no decree 
could have been passed in favour of the deceased 
plaintiff by the lower Appellate Court, and the 
decree of that Court must be regarded as haviug 
been passed in favour of the two surviving plaint- 
itis only; 

(2) that, therefore, it was not necessary for the 
detendants to implead the legal representatives 
of the deceased plaintiff as respondents to the 
second appeal and no question of abatement of 
that appeal could arise.  AmfR, Kwan v. 
HOWNA RAM 6 


Punjab Pre-emption Act (I of 1918) s. 15 (a) 

See CUSTOM 844 
8. 90— Pre-emption suit—Sale in favour of 
lessee in possession—Physical fossession-— Limi- 
tation, commencement of. "t 





Where land is sold to a person who is already 
in physical possession of itas a lessee, it isimt 


possible for him to take physical possession ‘of ` 


the land under the sale, witnin the meaning of 
section 30 of the Punjab Pre-emption Act, and 
limitat on for a suit for pre-emption begins to run 
in such a case from the date on waich mutation 
i» attested. 

Tola Ram v. Lorindra Ram, 63 Ind. Cas. 714; 
3 L. 261; (1922) A. I. R. (4) 210, 10llowed. f, 
DHANNA y. LEKH RAM 208 


$ 80-—Pre-emption suil— Vendee in 
possession as tenant prior to sale—1, imitation, 
commencement of, " 

Where a vendee 15, at the date of sale, in posses- 
sion of the property purchased by him as a .enant, 
it is impossible for him to take pnysical possession 
of the property under the sale witnin the méaning 
of secuon 30 of the Punjab Pre-enption Act, 
and iimitation for a sflit for pre-emption in respect 





of the sale begins to rumfrom the dagte of the inuta- . 
a tion. . el . 


* 


T^ 
. 


` 
Y 


- 
T 


. GYAN SINGH v. GYAN SINGH, (1623) A. I. R. 
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Imam-ud-din v. Khuda Bakhsh, 29 Ind. Cas, 
146; 88 P. M. R. 1915; 63 P. W. R. 1915 and 
Tola Ram v. Lorinda Ram, 69 Ind. Cas. 715; 
3 L. 261; (1922) A. I. R. {L} zro, followed. di 
654 202 
Punjab Tenancy Act (XVI of 1687), s. 5 (1](d) 

—" Jagirdar”, whether includes | " mnafidar" 

——ÜOceuparcy rights, acquisition of, by muafidar. 

The word “yagirdar’ in section 5 (1) (d) of the 
Punjab Tenancy Act includes a “muatdar.” 

Jodh Singh v. Kishen Singh, 8 P.R. 1806 
Rev, labza Singh v. Hira Singh, x P. R. 1897 

' Rev, Ganda Mal v. Ganpat Rat, 2 P. R. 1897 

ev., Dogar Mal v, Secrciary of State, 4 P.R. 
*1904 Rev., 82 P. L. R. 1604 Rev., followed. 

A person who has occupied land for over 20 
yenrs as a muafidar, without any recorded con- 
dition of service, and whois not a village servant, 
becomes an occupancy tenant under section 
5 (1) (d) cf the Punjab Tenancy Act, 

Schna v. Khawaja, 31 Ind. Cas. 238; 4 P. R. 
r915 Rev; 5 P. W.R 1915 Rev, distinguish- 





ed. L DESU v. CHUHAR SINGIT 184 
— s. 59. See CLSToM 48 

Putni, sale of—Surplus saleproceeds withdrawn 
by creditors of putnidar—Sale set  aside— 


Creditors, whether bound to 

liability to pay. 

Plaintifi, the zc mindar of aputni taluk, brought 
the /aluk to sale for ariears oi rent. Tke futnidar 
brought a suit to contest tke validity of ike sale. 
During the pendency of the suit, defendants, 
who were cucditors of the puinidear, withdrew 
a certain sum!’ of morey which waslyingin Court 
88 surplus sale-prececds of the puini taluk. The 
sale was eventually set aside, and tke plaintiff 
was ccmpelicd to refurd to tke purchaser tke 
whole of the purchase-morey. He tken gud 
the defendants to recover from them the 
amount withdrawn by them from Court; 

Held, (1)! that tke defendants having taken 
out the money during the pexdency of tLe £utni- 
dars suit’must ke acemcd to Lave tahen it out 
subject ta tle result of that suit and, on the sale 
being set aside, there was an impiicd obligatien 


refund— Interest, 


/' on their partio return the money to tLe Court: 


(2) that the plaintiff had, therefore, a cause 
of action to recover the money from the defend- 
& 


nts; 
-* (3) that the defendants having had the use : 


of the money were liable to pay interest on 
it. C BEyart Lar SEAL v. BEJOY CHAND MAHATAP 
BABALURm, 38 C. L. J. 137 : 307 


Qureshis of Mullan Cily. Sce Cisteu Ai 


Railways Act (IX of 18£C), ss. 77, 140-— Claim 
against Railu ay—Notice to subordinate of. Agent, 
whithrs sufficient, =  , 

Section yy ci the RANU ays Act re uires tpat a 
claim {cs compcusption nat Le preferredin writin E 
te the Pulway Adminisirat.cn withit six months 
from tLe date of the delivery ef the goods to the 
Kaiiway, and in. the case 4 a Railway admiLis- 
ertd by a Company tke notice must; under sce- 
tion 1497of 


the Act, be served upon its Agent in 
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Railways Act—concld. : 
India, either by delivering the notice to the Agent 
or by leaving it at his office cr by forwarding : 
it by registered pest. It is s provided 
that service upon a subordinate officialis service 
upon the Agent. Such service can be revarded 
as sufficient ony when it if shewn by eviderce 
that the Agent had invested the subordinate 
with authority to receive service on his -behatf. 
Mahadeva Aiyay v. South Indian Railway e 


Co, Limited, G9 Ind. Cas. 59. 45 M. 136; 14 
I. W. 684? 3a M. L. T. raj 42 M.L, 202! 


(1«22) A. I R. (M) 362: (1921) M. W. N. 878, dise 
tinguished, L laras Das Maxr Lar v. E. I. R. 


Receiver, -afpoiniment of—Equitab’e executio — 
Ghatwali tenre—Ghatwal, interest of, n®ture of. 
In an execution proceedings against ae Ghatwalt 

terure a Receiver can be appointed ‘to receive 
the surplus rent and profits, other than the sum ear- 
marked for the payment of Chaukidari, S: rdarg 
and Government duces, forthe benefit of thein- 
secured creditors. 

The surplus profits of a Ghaiwali tenvre collected |, 
duiirg the lietime of the  GAlawal are hig 
personal property and are thus liable to be tahen 
in execution of a decree passed against him. 

“When the appointment of a Rerciver is sought 
by way of equitable execution, the propeity over 
which he can Le appointed is more restricted. It 

must be shown not only that the preperty over 
which the appeintment is required 1s capable of 
assipnnient, though this is ess ntial it must elso 
be shown, except in cases of fraudulent cc ndvct cn 
the rait of the judgment deltcr or other very 
special circumstances, that legal execution is im- 
possible owng to seme impediment arising from 
the character in law of the judgment-dcLtor s in- 
terest. Fat | AMODAR DMARAIN SINGH y GASCA 
Fam, (1622) Frt.:72; 5 Y' L. T. :4 8 
———-—, Apy cin mait of, efect of. See ALANIT: # 

i Ot SEE: ION 511 
—-——— — in:ns lvercy. See InscryErcy 649 
—-——— Perscn aggrieved by action of Receiver 

—Remedy—Precedure, . 

A Receiver is an officer of the Court which 
appo ts him end cannot be sued for acts den 
in his official capacity, by a third party, except 
with tLe leave of the Court. 

Ordinarily, a person feeling aggrieved by a 
Receiver's concuct should seek redress gcajnst 
him in the very proceeding in which he is an. 
pointed Receiver, and any separate Proceeding 
taken against him either in that Court or else. 
where, must be with the leave of the Court under 
whose authority the Receiver is acting. 

Milley v. Ram Ranjan, 10 C. 1014; 5 Ind. Dec; 
(N.S.677; Kamaicht Ammal v. Sundaram A )yar 
26 M. 492, relied on. ' 

By insisting that a third party whois ags ri®yeg 
by the ation of a Receiver must in th® first in- 
stance: : pply io the Cout that arpointed the Re- 
ceiver, the Court is enabled in simp.e cases to 
ci;pose ol the appiicat on with ut delay, whee 
in more compli ated — eascs where question; of 
tite wise wave may be g:ant.a to the a, plant 
fo proceed by suit. R SECUNDER vy. Kasivap - 
& Co, 1 R, 1:38; (1923) A. I. R. (R) 208 ddl 
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Record, printing of— Appellant's duiy— Unneces- 
sary matter jwinted— Costs, disallowance of. 

. Itis the appellant’s daty to print the record of 
' the case and where owing to his defaultin the exer- 
cise of a discrjminating judgment mich unneces- 
Sary matter is wastefully printed, the Registrar 
of the High Court should disallow the actual 
costs of printing of $o much of the record. PO 
Gopar, CHANDRA CHAUDHURI v, RAJANIKANTA 
GHOSH, 24 C. W. N. 553347 C. 415546 I.A. ae 


Registration Act (XVI of 1908), s. 17e—Evidence 

Act (I of 1872), s. gr— Eniry in bahi re- 

cording partttion—Registration sot affecied-— 

Admissibility in evidence— Oral evidence to 

aprove partition, whether admissible. 

An enigy in a bahi recording the fact of a parti- 
tion of property, signed by the parties affected, 
and attested by witnesses is inadmissible in evi- 
dence without registration. Such a document is 
not a mere memorandum reciting a past fact, but 
is a clear declaration of will creating a definite 
change of legal relation to the oper’) Oral 
evidence is, however, admissible to prove the 
fact of the separation. L NARSINGH Das v. 
Utram CHAND, (1923) A. I. R. (I) 392 859 


s. 17—Partition deed — Achnowledgment 
of partition — Registration. — — 

A deed described as a partition deed, after 
stating that the property of the parties was joint 
till the date of its execution and that there was 
a partition ofit before Panchas with the consent 
of the part es, wenton to mention the property 
which fell to the share of each of them. The deed 
also stated that a stainp would be purchased for 
it and registration of it would be effected. There 
was no agreement to execute another partition 
deed : 

Held, that the deed was not metely an acknow 
Isdgment of partition previously effected but 
was a patt of the partition transaction and as 
such was inadmissible in evidence for want of 
registration. The document was, however, ad- 
missible to prove that the status of the parties 
at the date was divided. 

Upendra Nath Banerjee v. Umesh Chandra 
Banerjee, 6 Ind. Cas. 346; 15 C. W. N. 375; 12 
©. L. J. 25, Chhotlalat Adiiram v. Bai Mahakore, 
40 Ind. Cas. 83; 41 B.466; 19 Bom. L. R. 322and 
Atluru Saraswalamma v. Alluru Paddayya, 7% 
Ind. Cas. 274; 44 M. L. J. 45; (1923) A. I. R. (M.) 
297; 46 M. 349; 18 I. W. 418, followed. N 
BHANGAJI v. PANDURANG 158 


g.017 (1)— Receipt for payment of morit- 
gage amouni—Registratson—-Exiinction of mori- 
gage— Transfer of Property Act (I V of 1882); 
s. 55 (5) (b), scope of—Purchaser of morigaged 
properiy—Covenani to pay off morigage—Pur- 
sher, rights and Iiabihiilss of. 

A receipt for payment of any part of the sum 
due on a mortgage is nof a document which either 
operates or purports to extinguish the mortgage, 
even if the paymentis the last payment and the 
document recites that nothing further is due, and 
as such is not inadmissible in evidence for want 





- 





of registration because the mortgage is extin-e. 


* guished by the payment and not by the document: 


= * . 


INDIAN CASES. 


(1923. 


Rogistration Act—concid, 


andthe latter is merely evidence of the fact of 
the payment, which could be proved by oral 
evidence if no receipt had passed or by any 
other available documentary evidence. 

A purchaser of mortgaged property paying 
off the mortgage as an agent of the mortgagor 
in satisfaction of the obligation he has under- 
taken in hissale-deed discharges no obligaticns 
but exercises the right which is stated to be his 
by section 54 (5) (b) of the Transfer of Property 
Act. Itis the seller who covenants andis under 
an obligation to permit the buyer to retain enough 
of the purchase-money to pay off the encum- 
brauce. : 

If a person purchases property below its value; 


because thereis anencumbrance on it, accepting , 


the burden, he cannot object to bear the burden 
because the ownership has been transferred to 
another person, evenifthe transfer should subse- 
quently be found to be invalid. 

Chama Swami v. Padala Anandu, 31 M. 4391 
3 M. L. T. 395; 18 M. L. J. 306, followed. N 
PANDURANG y. NARAYEN, 6 N. L. J. 78 015 


s 17 (1) (b)]—Document relinquishing 
eee rights, whether compulsorily regis- 
irable. 

A document whereby the executant purports 
to relinquish his reversionary rights under the 
Customary Law of the Punjab in immoveable 
property for a consideration of Rs, 100 or upwards 
falls within the purview of section 17 (1) (b) of 
the Registration Act and is compulsorily regis- 
trable. 

Gujar v. Sham Das, 107 P. R. 1887, Khairti 
v. Matab, 11 Ind. Cas. 211; 214 Pe L. R. 1911; 
135 P. W. R. 1911, Hakam Singh v. Indar, 27 
Ind. Cas. 609; 12 P, I, R. 1915; 18 P. W. R. 1915, 
followed. L GURBHAJ v. LACHHMAN 95 


-g.17 (2) Gi). See TRANSFER oF PROP- 


ERIY ACT, 1882, 5 5, . 88 
S. 40— Deed 


6 


— Finding of fact. 


In so far as a deed of family settlement declares 


what the shares of the parties in immoveable 
property are to be hereafter, its registration is 


compulsory, and in order to show what those- 


Shares are to be, it isinadmissible in evidence 
unless itis registered, butitis admissible for the 
purpose of showing what the original shares were, 

A finding that a family is not a joint Hindu 
family and that the property is not joint fanlily 
property, ig a finding of fact which cannot be 
contested in second appeal. L KARAM CHAND 
v HAR KAUR (4923) A. I. R. (L.) 371 747 
— —s. 82 (c). 
CODE, 1298, 8. 403 481 


Reference to High Court, Ses CIVI, PROCEDURE 
CODE, 1908, O, XLVI, r..5 201 
Sea CIVIL, PROCEDURE CODE, 1908, s. 113, 
O. XLVI, r* 1 [0 518 
- See CRIMINAL, PROCEDURE CODE, 1898, ss, 

195, 307, 537 Lg 103 





of family  setilement— 
Registration, whether compulsory—Second appeal 


9 
mm- See PENAL CODE, 18$0, s, 3029 +: 38g'. 


See CRIMINAr PROCEDURE 


oy 
‘ 


pH 


. Vo 76) 


Religious Endowment. See Hinpulaw 985 
Remand. See CIVIL PROCEDURE CODE, 190^, O. 
XLI, rr. 24, 25 1041 
,uhefent power of Appellate Court to 

order 496 

. order of, effect of, See LIMITATION Act, 
1908, SCH, I, ART. 182 255 
partial, appeal against. See Civiy, 
PROCEDURE CODE, 1908, O. XLI, t.25 and O. 
. XLIII, r. 1 (4) 816 


Res judicata. See ARBITRATION ACT, 1899, E E 








————-- See Civi, PROCEDURE CoDX, 1607, 9. II 
(n d 148, 370, 478, 494, 617, 
: 612, 618, 635, 673, 761, 932 
—————-— Sée FRAUD 794 
Landlord | and tenani—Suit between 
tsnanis— Landlord, wheiher bound Ly dectston 
—~Lease, construction of— T ungleland— Reclama- 
tion —Landlord, whether can sue fer arrears of 
vent in respect or ve-cluimed area. 

The conclusive nature of a previous adjudication 
must be determined by reference to the substance 
and uot to the form of the provcedings. 

Soorjomonee Davee v. Suddanund Moha Paller, 





12 B. L. R. 304; I. A. Sup. Vol. 212; 20 W. RO 


377: 3 Sar. P C.J.285 (P. C), Pa^alwan Singh v. 

. Maharaja. Muheshur Buksh Singh Bahadoor, 12 

B. L. R, 391; 18 W. R. 182; 2 Suth. P. C, J. 660 
(P. C.) and Krishna Behari Roy v. Bunwari Lal 
Roy, x C t44, 25 W.R 1;2 I. A, 283; 3 Sar. 
. P.C. J. 5563 Suth, P. C. J.213; r Ind. Dec. 

' (8. 5)03 (P. C.), followed. 

"^ The decision in a suit between two tenente under 
. the same landlerd in which the dispute is as to 
» whether a partítular piece of land is included in 
^ the lease of the plaintiff or not, and to which the 
i; landlord is impleaded as a party, is binding on the 
> landlord in a subsequent suit between him and 
one ot the tenants, in which the same question 
~ grises tor decision. ; 

. Where a lease provides that the tenant can jns 
dude an additional area ot land in his lease but 
“would be liable to pay rent on the additional 
(Marea at the ‘rate fixed in the lease, the landlord 
“is entjtled not only to recover the additional rent 
©? from the date on which he sues for as essment of the 

t additional area but 1s also entitled to recover the 

arrears of rent in respect of it. ( BnUPINDRA 
KUMAR LHAKRABUTTY y. SURJAKANIA Ral CHOW- 
DHURY, 38 C. I, J.291; (1924) A. I. R. (CU), 128 





917 

~ Restitution: See CIVIL PROCEDURE CODE, 1909, 
8. 144 " 59 

See LIMITATION ACT, 1908, Secu, I, 








application for, See LIMITATION ACT, 


1908, Scg. I, ART. 181 501 
- Restitution of conjuga) rights, suitíor. See HINDU 
LAW | . 475 


Review. See CIVIL PROCEDURE CODE, 1609, £S. 


151, 152 786 
————-— See CIVIL PROCEDURE CODE, 1968, O. 
XLVI, Fel 942 
e i » 
e e i 
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Revision (Civil). Sse BENAMIDAR 1 
————. See CIVIL ‘PROCEDURE Copy, 1908, s, 

104 (1) (f), Seh LI, paras. 20, 21 (2) 504 
See Clyu, PROCEDURE (CODE, 1908, S. 114 





; * e 508, 024 

—— ——. Ses CIVI, PROCEDURE CODE, 1908, 94 
Irs (b) (c . 010 
m See CIVI, PROCEDURĘ CODE, 71608, (8. 
115, 152 i 188 





— See CIVE, PROCEDURE CODE, 1608, s. 
T! 5, 0. IK, T 3 ' 
—— Sse Civil PROCEDURE ÇODR, 
115, O. XXI, tr. 59 To 63 
——- See Cryrr, PROcHDURE (Cop, 1608, 8. 
115, O. XXI, r. 89 * 8 
maa See CIVI, PROCEDURE Copx, 1408, se. 
II 5, S$cH. II, para. 16 
Ses Civi, PROCEDURE CODE, p08, O: 
IX, r, 13 A 
See Civri, PROCEDURE CODE, 1908, 0, m 
Sse 1908, 8CH, I, 
ART. 164 14 
— See MISJOINDER Or PARTIES 207 
— See PROVINCIA, SMALL CAUSE CoURTS 


Ig08, S. 








ir. 2,4 


t€ 





LIMITATION ACY, 








— 





Act, 1887, 8. 25 738 
— —— — against interlocutory order, See CIVIL 
PROCEDURE CoDx, 1c08, :s. 20 (c). 115 489 


again t order of tcimand. Ses Cryin 
FROCEDURE Copt, Isak, ga 115, O. XII, f. 23 





—-——-—-— on misconstrücton of docunients. See 
LANDLORD AND TENANT 780 


— petition for prisoner. Ses Court FEES 
Acr, 1570, 5. 19 (xvii), Seh. IT, Art. I 860 
(Criminal) Sse CRIMINAL PROoCEDURE 
CODE, £898, -8. 17,439 
See CRIMINAL PROCEDURE CODE, 1698, 
Ss, 88, 43*, 439 

Sce CRIMINAL FROCHDURE CODE, 1898, 
S8, Ic , ILO, 439 
Ses CRIMINAL PROCEDURE CODE, 1892, 





—o, 








8.145 

See CRIMINAL, PROCEDURE Cobx, 1898, 

85, 257, 435, 439 1080 

See CRIMINAL, PROCEDURE CODE, 1898, p. 

439 70 
See CRIMINAL PROCEDURE CODE, 1898, 

€ e 

SB. 439, 440 

See JURISDICTION OF CRIMINAL COURTS. 

650 

—————— Ste PENAL COLE, 1860, 83. 204, 477 89] 

See PENAL CODE, 1860, ss 302, 304 . 71] 

* — by Ebgh Court in sanction proceedings, 

See CRIMINAL, PROCEDURE CODE, 189845. 195 (a) 


on facts. Seca CRIMINAL PROCEDURE 
CODE, 1898, 8. 439 870 


Rioting* See PENAL CODE, 1860, 88.141, 146 295 
Riparian owner. Ses INJUNCTION a, \:) 


Riwaj-i-am, sJatemeni in~- Evideniial value. 

Itis a well-established rule or maxim of the 
La: ore High Court that a statement in a Riwajst- 
am opposed to general custom and unsupported 
by instances pcssesses very little evidential value 
Le BUDHA v. Fatra BrBr(1923) A.I, R. (L) 401; 
4L. 99 9 





. 8 M. LOT. 93; 18 M. L. J. 3; 7 C. L- J. 112; 3 


* 


II54 


Sanction $0 proseoute. “See BURMA AN? "Bovcor« 
ACT, 1922,58. 3, 9 (1 561 
Sle CIVIL LFROCEDUBE CODE, rcoR, O. 
XLVÜPr:ir: e 20 
Se? CRIMINAL ProCEDTRE CODE, boh 
: 188 


* 
a 











6. 195 : | 
See CRIMENAL PROCEDURE CODE, 1898, 
8s. 195, 476 . 975 
, absence of, effect of. Ses CRIMINAL 
PROCED^7RE CODE, 1898, 58.195, 307, 537 1086 
by Sub-Magistrate in respect of false 
informaiion given to Village Magistrate. See 
CRIMINAL PROCEDURE Cong, 1898,8. 195 (a) 647 
—- Court gifting, jurisdiction of, to try 
Offence or hear appel. See Crinminar, Irecr- 
e DURE Copg,15.8,5.195 865 
ont for offence under a, 82 (c) of Registration 
Act.e See CRIMINAL PROCEDURE CODE, 18608, s. 
493 ." 481 
, form of, Séð CRIMINAL PROCEDURE Copy 

















1898,8. 196 871 
under s. 20 of Arms Act. See ARMS 

Act, 1878, ss. 10 (f), 20, 29 7 
when Village Mun: if complainant. See 





| CRIMINAL PROCEDURE CODE, 1898, 65. I, 195 
(1) el. (a) 658 
Scheme sult. See CIVI, PROCEDURE CODE, 1908, 
B. 92 220,845 
Security. Ses CRIMINAL PROCEDURE CODE, 1:98, 


8.110 1684 
Ses CRIMINAL PROCEDURE CODR, 1898, 
27 





8. 118 
to be of good behaviour, See CRIMINAL 





PROCEDURE COpE, 1898, 5.108 «04 
Security Prooeedingg. See CRIMINAL PROCEDURE 
COpH, 1893, 85. 107, I10, 439 489 





Ses CRIMINAL PROCEDURE COTE, 1898, 
$$. 107, 117 (4), 233, 535 568 


Shan Buddhisis—JMarriage—Law — applicable— 
Proof of matrriage— Habil and repute—Conduct 


ef parties. . 

The personal law of Shen Buddhists resident 
án Burma in respect of marriages does not in 
any way differ from that of Burman Buddhists, 
and the ordinary Buddhist Law applies. 

The presumption of marriage arising from co- 
habitation rests on habit and repute and the 
habit and repute which alone is eficctive is habit 
and repute of that particular status which in 
the country in question is lawful marriage. 

Ma Wun Di v. Ma Kin, 4 L. B. R. 175 && 
p. 179; 12 C. W. N. 220; 10 Bom. L. R. e 

5 2c; 
232; 5 À. L. J. 63; 14 Bur. L. R. 3 (P. C), relied 
on. 

When proof. of mariage depends yholly on 
habit and-repute, the condnct of the parties con- 
Gerned is of great importance. The alleged 
husband must be shown to have treated the’ al- 
leged wife in a way which clearly and unmistake- 
ably reveals bis intention to confer upon her 
the required status, and the alleged wije must 
be shown to have actgd all alor gin such a manner 
that it would be patent that she asserted that 
status. R MA- SHWE YIN y. MAUNG BA TIN, 2 
Bor. k. J. 114 1 R. 943; (1923) A. 1, BR. 3 AR.) 
ars - - 080 


INDIAN CASES, 


«* 8 


[1823 ` 


Small suse Court, judgment of, See "Cm 





PROCEDURE CODE, 1908, O. XX, r. 4 (1: £60 
Solitary confinement. See PENAL CODE, 18€0 
s. 73 x 184 

——- Set TRIAL 91 
Specific performance. Sse TRANSFER oY PROP 
ERTY Act, 1682, 5. 54 ' €86 


Le See TRANSFER OF PROFERTY ACT, 18£2, 

$, CO 

= — applicebility of decirire of lis penaias. 
See TRANSFER OP PROPERTY ACT, 1882, s. 
52 l 788 

= ; decree for, obtained by terant but rct 
executed, effect of. See PART PERFORMNACE 9265 


Right to suo barred— Doctrine of pan 
pevforntance. 

The doctrine of part perfcrmance is not limitéa 
to cases where the right to sue for specific perfurm- 
ance is not barred on the date of the subsequent 
Suit, so that the defendant is entitled to rely upon 
the doctrine in defence to a suit in ejectment 
evin though on the date of suit the defendant's 
right to sue for specific performance 1s barred. 

Gajendra Nath Dey v. Moulvi Ashraf Hossaint 
69 Ind. Cas. 707; 27 C. W. N. r59; 36 C. L. J. 
48; (1923) A. I. R. (C.) 130 and Syam Kishore De v. 
Untash Chandra Bhattacharjee, 55 Ind. Cas. 154, 
31 C. Y, J. 751 24 C. W. N. 463, considere . 

Meher Ali Khan v. Srimali Avoatannessa Bibi 
67 Ind. Cas. 167; 25 C. W. N. gos, not followed. 
RM VIZAGAPATAM SUCAR DEVELOIMEN' CO.,lLrD.v. 
MufHuURAMA REDUI, 18 L. W.953; 45 M.L. J. 





| maria 





826 $04'- 
, stit for, barred, effect of. See 
Tromsfer of Property Act, 1582, s. 51 141 ^ 


Specific Relie? Act (I of 1877* s. 20— Specific . 
performance of contract to seil land— Option io ` 


fay compessation— Alternative — contract. — 1n- 


tention of parties —Pyesumption— Tine, whether < 


of essence cf coniraci— Punjab Land Revenus - 


Act (XVII ef 1887) ss. 31 (2) (a), 
Statement aa to caste of a person— Presumptton. 
Section 0 of the Specific Relief Act has 


nothing to do with alternative contracts, which. 


stand on an entirely different footing from, con- 

tracts in which a sum is named as the amount 

to be paid in case of a breach. mE 
Alternative contracts are as fully performed 


hy the payment of the money as by the ding: 


ef the act. and specific performance cenrot, 
therefore, be enforced against a party who. bag 
the electioa to pay money. 


e 
The question whether a contract is altesnative -. 
or not.is a question of construction. and each, 
its own circunistanecs, 


case depends upon 
though the guide is always the primery in- 
tention ef the parties, 

The general ruie of equity is that, if a thing 
is agreed upon to be done, though there is a 
penalty anrexed to,seeure its performance, yet 


the very thing itself"must be done. On the’ 


other hand, it is open to the partigs entering 
into a Gortract to agree that in case of a 
breach of tneecontract. a fixed sum of money 
shall be paid by Y of compensation, 

Where, however, there ıs no condition in a 
contract that the vendee should’ abandon hie 


ec 
+ 


7 


^ 


+ 


, Vol; 76] 


Qt L J; 493 


@°*. 


>. è 
Speotfic Relic! Aot—contå; 


right to specific performance, and there is no 
understanding by him to accept a certain sum 
of money, in dieu of his rights as a purchaser, 
Specific performance should be enforced. 

Hukam Chand v. Nihka Singh, 15 P. R. 1908! 
:97 P. L. R. 1908; 27 P. W, R. 1998, followed. 

Equity which governs the rights of the partie 
in cases of specific performance of contracts to 
sel] real estate looks, not at the letter bu 
at the substauce of the agreement. in order to 
ascertain whether the parties, notwithstanding 
that they named a specific time within which 
Completion was to take plece, really and in 
substance inteuded more than that it should 

e take place within a reasonable time. 

* Jamsked Khodaram Irani v. ub Dhunji- 
bhai, 33 Ind, Cas, 246; 40 B. 289) 30 M. L4 J. 186j 
3 £. W. 339; 19 ML. T. 184 14 A.L. J. 325 
(1916) x M, W., N. 229; 18 Bom, L. R. 1633339 C. Ie 

J. 358; 20 C. W. N. 744! 43 I.A 23 (P. C) and 
Tillay v. Thomas, (1868) 3 Ch. 6:;:7 E T. 422; 
x6 W. R. 166, relied on, 

A statement as to the caste of a land-owner 
is not a statement covered by section 31 (2) (a) 

-of the Panjab Land Revenue Act, and no 

Presumption of correctness, therefore, attaches 
to such a statement contained in a Revenne 
Record under section 44 of the Act. 

The mere fact that there is anentry as to the 
caste of a particular person in the Revenue 
Records does not, iu any way, relieve him from the 
neossiity Of proving that he really belongs to that 
caste if the fact is contestel by the opposite 
party. L SADIQ HUSAINv. ANUP SINGH, 4 Li. 327; 
3 G. Le J, 462 91 
———- 859 89, 42—Documeni procured by 

.dscoit— Vor? documenti —"ancellalien, — whefher 

wnacesstry—-Sult for declaration — Consequential 

relief. 

* Where a personis induced to execute a document 
other than what he had undertaken t» execute, 
the document is void and need not be cancelled, 
un | this principle is not confined to the conditi.n 


of anilliterate person, n5risitlumited initsapplica- - 


tion tp deeds; it is equally applicable to other 
written cohtracts. The essential position is ta:t 
if a grantor o: covenantor is diceiv-d or misled 
as to tne actual contents of t.e deed, tne deed 
does not bind him. 

Thoroughgood’s Case, (1882) 2 Co. Rep. gaat p. 
9b; 76 E. R. 408, Foster v` Mackinnon, (£899) 4 
C. P. 724; 33 L. J. C. P. 310; 20 L. T. 387; 17 W. 


" R. 1105, E wirds v. Brown, (1331) t C. & J. 307 at 


. p. 312; 1 Pyr.182;9 L. J. (0. s.) Bx. 85: 148. R.R. 
1436; 3 Y. & J. 423; 35 R.R. 720 anu Swan 
v. North British A stralasi im Company, (1563) a 


H. & C. 175 34 L. J. Ex. 273; 10 jur. (N. s.) 102; 


II W. R. 262; 159 E. R.73; 126 R.R 517, relied on. 

The q.uéstion wuether itis incumb.nt upon 
api intiff s;exing:a d.claration to sk for conse- 
quential relief depends upon the circumstan-es 
of cacicase; there'-may be cases in waich declara- 
tion may ve sufficicnt, in whic. even: the 
plaintkh cannot. ba comp.lled *to  s:ek a 
cona:juential r-lief. QO UAaARANNESSA BIBI v. 
JAMIRANNESSA Bip (1923) A. L R. (7.) 392; 37 
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Specife Retief Act—corcid, 
— ——— &.48. See EVIDENCE Act, 1872, €, 101 
. * 847 


s. d9— RecogmiliBu of right of alleged, 
veversioner „by limited omnor—2Daetial, of title 
of real eevevsionor—Declaration, stif for, whether 
maintainable, i h 
A Hindu widow executed a deedin which ehe 

stated that certhin persons wrre her reversionary 
heirs and that she w uldrefrain from alienating 
any of herhusband's pfopertyif they would pay 
her a certain amount to enuble herto pay cf 
certain dckts as well as make her a monthly 
allowance for her maintesance, The plaintiffs, 
alleging that they were the teal reversioners, 
sned for a declaration that the deed should not 
affect their rights : 

Held, thatthe suit did not lie aa the 
kad no cause of ection. 

Rajah Nilmeny Singh Deo Bahadur v. Kally 
Chun Bhaitacharjeé, a I. A. 83) 14 B.L. R. 362 
23 W. R. 150; 3 Sar. P. C. ]J. 447; 3 8uth P.C. J. 77 
(P. C), faipal Kunwar v. Indar Bahadnr Singh, a6 
À&.233; 31 L.A. 67: BC. W.N. 465 6 Bom. L. R; 
4951 14 M. L. J. 149: 8 Sar. P.C.F. 624 7 O. C. 239 
(P.C.)and Umrao Kanwar v. Badri, 29 Ind. 
Cas. 102; 37 A. 422; 13 A. L. J. 353, telicd om: 

Kalian Singh v. Sanwal Singh,7 A.1683; A. W. 
N. (1884) 337; 4 Ind Dec. (N. 5.) 378, not followed. 

A teveraioner is not entitled to institute a 
declaratory sult if alimited owner in puss. ssion 
Sich as a Hindu widow, makes a Will in favour of 
either an alleged rev.rsioner cr a third party, 
L Dag Man v. RAM CHAwp, (1923) A. I. R. (L.) 
496; 4 L. 156 946 


anana 8. 55 Injwnclion— Rasemomi, obsirsction 
f 





of. 

Under au aucient agreement a space of three 
feet iu width wasleft vacant between plaintiff's 
house and defendant's premises, The defendant 
built up a wall against the plaintiff's wal! and 
Completely obatructed the holes through which 
the plaintiff used t» discharge the water of his 
house vu to tue Vacants pat: t i 

Hild, (1) taat tae injury to te plaintiff was of 
a .e lous character, and that not er damages 
nor re-irraa ement of nis property would .1iord 
the plnati adequate relief; 

(2) that the piaiutlff mast, therefore, be grauted 
a permanent injunction directing the defendant 
to open all the holes in the plaintii's wall which 
ho hal obstructed: L Arma Raw y. Nanak 
Saray Das, (1921). A. Y. R. (L.) 593 559 


Stay of criminal procesdings—District M gisirate, 
whether can divect—High Court, pı ower of— 
Government of India Act, 1915, (5 & 6 Gea. 
V, e. 01,5. 107. | "e 
There is ao provision in the Code of Criminal 

Procedure whica „ives a District Magistrate the 

powe: to stay pro vedi.gs in a Criminwl C. urt 

sub ordi ace to him and the power of the@tigh 

Court to pass such au drder cau be*exer ised 

only uilerits general powers of superintendence 

wider section 107 uf tae Government of India 

Act. M KRISHNA ROW v. SESHASUBRAMANTA 


. AIYAR, (19:3) M. W *N. 254 (1923) A. le R 
448 (M) 688/25 Cr. I. J. 277. . 880 


plaintifis . 


ÁN 


( 
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r 


tay of exeoution. See Civit ProcHtDURE rcr 


1908, 99. 47, 151, O, XLI, 3. 5 7 
Gak asin Abt (X of 1865), ss. 100, 101, 102— 

Construciton of Wili— Parsi testator—Kight of 

‘vesidegce-—Invalid stipulations—Present right in 

vestduarys heirs—Principle of jon family, 

application of.. 

A Parsi tesfatog who left large immoveable 
‘properties, after making certain provisions in the 
first 8 clauses of his Will, disposed by clause 9 
certain residential heusés along with furniture: 
“Upon trust to permit my daughter during her 
life and until her death or marriage whichever 


-phall first happen, and also all my fons and also 


. Make yee of the said 


their respective families during as well as after 
the respective lifetime of such respective sos 
including the widows of any of my male lineal 
‘deecengants to occupy the said premises and 

Kn ea and effects. fres 
of rent during their respective lifetime end until 
the youngest of my grandsons living ut thc death 
of the last survivor ot my sons shall attain the 


age of 18 years and from and after such youngest 
o 


my grandsons as aforcsa’d shell atiein 
the age of 18 years to sell, realise end 
convert the same into money and divide 
the sale proceeds after deducting all expcnses 


- among such persons as shall be entitled to the 


roceeds ‘of my other properties under the direc- 
Tons in that behalf contained in clauses 11, 12 


* 


‘and r3 bereof, provided always and I her ky 


direct that the right of residence hereby grantcd 
to every member of the family as aforesaid is 


strictly personal and will entitle such member 
‘personally to tight of residence and use of the 


furniture and effecta, but that such rights shall 
not entitle any member entitled thereto to 
transfer or alienate the same.” 

There then followed provisos that on any 
attempted alienation or transfer the right should 
cease, and also provisions directing that in 
ease of any son marrying a daughter cr 
son's daughter of a certain perron or ceasing 
to profess the Zoroastrian faith or marrying 
a person who did not profess that faith or wis 
not born of Parsi patents professing that faith, 
“then andin such case the trust in favour of 
such person and his family for the right of 1esi- 
dence and use of furmturè herein contained 
shall forthwith cease end determine and be- 
come void.” 

By clause 1o, the immoveable propertics 
including the residential houses, subject to the 
trusts affecting them already mentione., were 
devised on trust to expend the mtine.me for 
the maintgnance and unkcep of all sucen of his 
culldren and their respective idmilies entitled 
to the right of residence under clause y 88 should 
reside in the premses there rierved fug tLeir 
residence, until the expiration of ten years from 


. hig death or until the death of Lis last surviving 


sof, whichever should first happen. 
Clause Ir directed that on tu expiraiicfi of 
the first ten years from the testator's utuh, 


` gt from and after the death of his iast gurvivirg 


* 


-gon, ‘whichéves shall fist happen, the trustees 


should divide the” propfrtics (bui the resiacntial 
houses subject to, tnc tight of residence therein 
grented), or the sale-proceeds thereof, ond the 


Succession Act—contd. * 


investments for the time being representin? 
ihe same, into five equal charg, and spoild 
hold each such share as that of each ruch son 
upon trust to pay the ine nx of each such share 
to such son unti] his dcath, and from and after 
the death of each son, or if he should Fave died 
previously, to pay the same to such feisois as 
should be presumptivily entitled to the corpus 
under the provisions jin that bchalf therein- 
after contained, until the death of his last sur- 
viving zon, and from and after the ceaih of the 
last surviving son to hold cach of such shates 
upon such tiu:ts as such son might have pursr- 
ant to the power in that behalf thereinaíter given 
in clause 12 dire oted, e 

Clause I2 anthersised, evcry fon where in- 
terest should not have ceased urder Clanre 10, 
to dispose by Willor deed upon euch trusts snd 
upon such condition with such restrictions, powers 
and provisions as he might think fit, Lit sub- 
ject to the proportion of shares ene crdei cf 
priority thereinafter provided ind subject to 
Clauses 15 und 16 in favour of lis issue, widow 
or next-oí-kin, of the share which should be treat- 
ed as allotted to him as afcrcseid, provided that 
he should exercise the power in the manner 
following :— 


(1) If the sou had sons or lineal descerdants 
of sons, then in their favour only. 

(2) In default of these, in favour of his widow 
and daughters or lineal descendants of dau- 
ghters. 

(3) Only in default of any lineal des- 
cendants male or female in favour of any 
other  next-of-kin, : in 


Clause 13 directed that, in default of the 
exercise of the power so given, each sc n's share 
should devolve on his sons or their isene per 
stipes, and tailing such sons or issue, on his 
sons’ widow and daughters or the issue, of the 
latter. In the event of tailureof sons and daughters 
aud their issue the widow of any ‘sor was to 
take one-fourth of his share, and the testator's 
remaining sons were to have the remaining 
three-fourths added to their shares. : 


Clause 14 devised the residue of the testator’s. 


property to the executors upon trust to con» 
vert for payment of tuneral and testamentary 
expenses, debte, aud legacies, and to divide the 
balance tuto five equal parts, and to pay one 

s patt to each of his sons tor his absolute use with” 
a proviso that the trustees snould not be bsund 
to sell for ten years, .and, should in tne mean- 
time be entitled to carry on the business of the 
testator. 

Clause 15 directed that in case any person 
beucfidully entitled to any share im tbe income 
or corpus of the estate should (1) alienate of 
chatge hus interest; or (2).beccme bankrupt; or 
(3) should have decree’ passed against him for 
over Rs. 25,009; or (4).310uld become jndebted 
in any suul.or sums exceeding Rs. 25,000, his 
interest should tgereupon cease and become 
void, and it was directeu how such interest snonid 
be applied accoidibg as it was a share in the 
income or in the corpus, su vU 


= 
* 
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Clause 16 directed that if any bancficiatry should 
tease to prafess the Zoroastrian faith, or be- 
com? a convert. or marry a person not born of 
Parsi parents, his interest should forthwith 

. cease and become void as if he orshe had died, 
aud the trustees should hold such interest in 
‘trust for such persons of person as should be 

‘entitled to it ou the death of such beneficiary, 

l pu subject to tne provisions of clauses 13 and 
I 


After the death of the testator a 
arcse as to the legal effect of the Will: d 

Hel, (1) that under the provisions in the Will 
etelating to tue residential houses, the title confer- 
red on the sons to occupy them extended to oecu- 
pation along with. their wives and families, their 
servants also being included on more general 
gronuuds, and the daughter also being entitled, 


question 


if she resided therein, to have a cook and the 
servants uecessary for a household; : 
(4) that toe expression “personal” used in 


Counection with the right of residence signified, 
in the light of words prohibiting alienation which 
followed, merely that the testator desired to 
prohibit attempts at alienation of a son's title; 

(a) that tne limitations imposed by the 
rest of the Will contravened the. provisions of 


the Succession Act, and the sons of the 
tetstator, whom had been given residuary 
estate, were entitled to have it divided 


among themselves at once, provision being made 
for the residence and maintenance of the testator’s 
daughter. ` 


The provisions of the Succession Act, appli- 


cable as they are to persons subject to a variety 
of systems ‘of jutdsprudence—being applicable 
to all except the Hindus, Muhammadans ot Bud- 
dhists—must be coustrued according to the 
enerally current meaning of the words used and 
apart from such technical considerations as ate 
ouly appropriate in the law of England. 
Although the principle of joint family may 
not apply tó'a Parsi with the rigidity with which 
it applies, for fustanse, in the case of a Hindu, 
.still the con’ception of joint family rights which is 
cohimon in oriental countries onght not to be left 
„Wholly out of right in interpreting the words 
of a Parsi testator. P @ PugjriBap v. Soranjr 
NAOROJI GAMANIA, (1923) A. I. R. (P. C.) 1223 
(1223) M. W. N 620; 25 Bom, L. R. 109); 45 


M. L. J. 7393 33 M. L. T gor 998 e 


*—————- gs. 198, 197. 
DncomEnt 


Summary trial See CRIMINAT, PRacEDURE CODE, 
r393, S. 202 (2) 704 


Surety. Sec AnMrnisrRATION BOND 1009 
Surety, liability of, See CRIMINAL PROCHDURE 


See  CoNsTRUCTION OF 
748 


CODE, 1898, 58. 55; 91 227 
Thoit. See CRIMINAL PHOCEDURE CODE, 1898, ss. 
2 . 293 


47, 493 . : 

Tori—D.amages for. injuries —."'Negligance— 
Trespasser and licensee —CBldren and adits, 
differenze belurecyt — Contribulory negligence, 
Plaintiff, a child seven years of age, went through 

| @ wicket’ Pate and crossed a Railway line at a 


e . 
2 
4 a e 


point where the villagets habitually crossed the 
line and wag run over by a passing; Raf way Loco- 
motive Engine and sustained pefsenal injuries. 
The Engine driver and foreman were nepligcnt 
in not keeping p proper look out on the left side 
of the Engine at a point where they knew there 
was special danger to be apprehended from 
peopie crossing the linc. In a suit by the plaintiff, 
for damages against the Railway Company: 

Held, that the plaintiff was not a trespasser 
but a licensee and the Company through their 
servants were guilty of newligence and were lja- 
ble to the plaintiffin damages. 

If a Railway Company allows children to stany 
over its lines, it has to take all the pêecantiong 
which would be unnecessary in dealing, with an 
adult but which are required to protect children 
against their own thonghtlessness. as 

Whereas in the case of a licensee whois an adult, 
the owner of the premises will only be Hable 
if he has-on those premises what the caseg call 
a ‘trap’, in the case of children, he will be liable 
not merely if he maintains a trap but if he is 
guilty oi ordinary negligence. 

An invitation to children to cross a Railway 
line cannot be taken to be an invitation to do 
so only when accompanied by an adult capable 
of looking after them. 


Any negligence of the parent or guatdian in 
allowing a child to get into the danger zone can- 
not be imputed to the child as something in 
the nature of contributory negligenre, 

Burchell v. Hichisson, (1881) so L. J. Q. B. 
rot; Lynch v. Nurdin, (3841) 10. B. 20; 4 P. & 
D. 672; 10 L. J. Q. B. 73; 5 Jut. 7975; 113 E. R. 
1041; 55 R. R. 191, Glasgow Corporation v. Taylor, 
(1922) I A. C. 44; 91 L. J. P. C. 49; 126 L. T. 
262; 86 J. P. 89; 20 L. G. R. 205; 38 T. L. R. 109 
Stiefsohn v. Brooke, Bond and Co., (1888) 5 T. In 
R. 684; Cooke v. Midland Great Western Railway, 
(1909) A. C. 229 at p. 238; 78 L. J. P.C. 76; 35 
T.L. R. 375; 1^0 L. T. 626; 53 S. J. 319, cone 
sidcred. M JAYAMMAL y. M. S. M, Rv. Co, 45 M, 
L. [.545; (1923) M. W. N, 878; 18 L. W. 9333 46 
M.L J.929 992 


Transfer. SeeCRIMINAL PROCEDURE CODE, 1898, 
sS. 177, 526 17 


of proceedings under Criminal Proceduse 
Code, 1898, 8. 145. See CRIMINAL PROCEDURE 
CODE, x598, 8s. 145, 526 502 


Transier Of Property Act (IV of 1882)9 ss. 3, 79, 
80—Prior morigage— Advance subsequent to m- 
termediate morigage — Maximum not expressed— 
Priority —' Subsequent advance," meaning of— 
Notice of prior morlgage, effect of. 
There is no distinction between legal and eguit- 

able mortgages in Indja as in English Lgw, where 
the legal mortgage always prevails against the 
equitable unless the holder of the legal has done 
or omitted to do something which prevents him 
in equity from asserting his paramount rights. 


pod 





Where a mortgaget nlakes an advance 
subsequent to an intermediate ^ mortgage 
e * 
and the first mortgage expresses no maximum 


to be secured thereby, the prior mortgagee cannot 


4 
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Tanster of Property Act-—contd, 


obtain priority in respect of the advance under 
section ‘99 ‘of the Transfer of Property Act. 

The words “to secure furthet advances,” 
etc., in section 79 of the Transfer of Property Act 
denominate the diffgrefit classes of mortgages, but 
to bring them under section 79 they must all have 
the common feature of a masimum expressed. 

Byen thougha mortgage is entered into to secure 
further advances, any advance made subsequent 
to an intermediate mortgage is a subsequent ad- 
vance within the meaning of section 80 of the 
Transfer of Property Act. Where no maximum 
is expressed in the first mortgage, no question 

« ef notice arises under the section. 

All ogses of mortgages in which a question of 
priority arises must be judged according to their 
E cumstancee: 

Obiler[—For a mottgagee taking a mortgage 
ina place where he knows that mortgages by de. 
posit of title-deeds are legal and usual and not 
to ascertain whether the title-deeds were already 
pledged is such abstention from enquiry which 
he ought to have niade or such negligence as to 
infer notice in terms of section 3 of the 
Transfer of Property Act. P © IMPERIAL Bank 


of INDIA vg. U. RAI GYAWIHU, (1923) M. W. N.. 


Goo; (1923) A. I. R, (P. C) 211; 45 M. L. J. 5053 
a A ? 784; 25 Bom. LR. 1279; 9 O. & A.L. 
R. 937; 33 M. I. T. 395; 1 R. 637) 2 Bur L. J. 
254:28 C. W.N. 470; 39 C. L, J. 186; 51 C. 86 910 


g.6 (e). See PRESIDENCY Towns Insol- 

vENCY Act, 1909, ss. 2 (0), 17, 58 (4) 657 

g. 8. Ses PRÉ-EMPTION 193 

s. 10, applicability of, to Punjab— Absolute 
restriction on alienations, validity of. 

Section 1o of the Trausfer of Property Act 
embodies an equitable principle which applies 
to the Punjab. un" 

A condition imposing an absolute restriction 
in perpetuity on every sort of alienation fot amy 
purpose by a donee is void and unenforceable 
under section ro of the Transfer of Property 
Act. L NAND SinGH v. Mahani B&nTAP DAs 16 


s. 43--Conveyance of non-existent property 

—Title acquired subsequentiy—Executory agree- 

nt. 

A conveyance of anon-existent property, though 
inoperative as a conveyance, is. operative as 
an executory agreeement which would attach 
to the property the moment it is acquired by 
the grantor and which in equity would transfe? 
the beneficial interest to the vendee without any 
pew act being done by the vendor to confirm the 
conveyance. Where, therefore, a Muhammadan, 
in satisfaction of dower, executes iu favour of 
his wife a hibanama of property, to a pértion of 
weich he acquires title after the execution of 
the h(Qanama, the. wife acquires a valid title to 
the whole of the property gifted. O KusTAM ALI 
«MIA y. ABDUL JABBAR, (1923) A. I. R. (C) 535 499 
g. 52 — Lis pendens— Applicability to susts 

cific performance. 

ae ae of lis pendens applies to suits 
ior specific performance or agreements to sell 
mmoveable properties just as much gs to stits 
or possession of the same. 














* 





Kd 


: EET. 


The principk uncerlying the doctrine aprplics 
also to Court sales, 

Moti Lali Pal v. Preo Wath Mia, *1nd.* Car. 
696; 13 C. W. N; 226; 9 C. L. J. 96, and Johar 
Mul Bhura v. Bhupendra Nath Basu, 67 Id. 
Cas. 108; 49 C. 495; 34 C. L. J. 79; (1922) A. I. R; 
(C.). 412, followed. XM VEDA CHARIy. NARASIMMA 
MUDAL, 45 M. L. J. 825; 19 L. W. 28 768 


s. 529—Morigage  suit— Alienation of 
mortgaged property during pendency of sutt—Lis 
pendens, doctrine of, applicatility of—Compro- 

` mise of suit, effect of. : 
ån alienation of mortgaged property effected 

during the pendency ofa suit for sale on the mcat- 
gage is affected by the doctrine of His pendens. 
Fatyaz Husain Khan vw. Munshi Prag Narain, 

29 A. 339; 11 C. W. N. 56154 A. L. J. 344; 5 C. 

L. J. 563; 17 M. L. J. 263; 9. Bom. I. R. 656; 

2 M, In T. 191; 10 O. C. 314; 34 I. A. 102 (P. C.), 

Jlinoodhan Chatterjee v. Trüokya Saran Sanjal, 





I8 Ind. Cas. 177; 17 C. W. N. 415, and Poolakhai > 


Kattur v. Chennagadam Mammadtssa, 20 Ind. 
Cas. 976; 38 M. 450; (1913) M. W. N. 672; 14 M. 
L. T. 185, followed. 
Upendra Chandra Singh v. Mokri Lal Marwari, 
31 C. 45, held overruled. 
Thefactthata suiti» compromised subsequently 


‘to an alienation of the property in dispute dots 


not make it any the less a contentious suit for 
the purposes of section 52 of the Transferof Prop- 
erty Act. 
Annamalai Chetitay v. Malayandi <Appaya 
Naik, 29 M. 426; IM. L. T. 145; 16 M. L. J. 372 
(E. R.) and Arishnabpa v. Shiwappa, ax B. 3933 
9 Bom, L. R. 530, followed. W BARVATI AMMAL 
y. GOVINDA RAJA, (1923) M. W. 18,766; 45 M. L. 
J. 682 896 


s. 58, SeeCrvil, PROCEDURE CODE, Ico8, 
5. IX 635 
8.54-—Berar Land Revenue Code, s.205 

— Agreement to sell, whether creates vight of pre- 

‘emption—Suit for specific performance—Sale 

effected by Court — Pro-emplion. i 

An agreement to sell does not by itself create 
an interest in the property agreed tobe sold aud, 
therefore, does not give rise to a right of pre- 
emption, 

A sale effected by a Court in a suit for specific 
performance can be pre-empted under section 205 
of the Berar Land Revenue Code. 

M aidabi v, Tejabat, 4 N. L. R.. 138, distinguished. 
N TUCXARAM 9. UKARDA . 874 

s. 54, appitcabtitty of—Ejecimenit, suit for 

—-Defendagi pul in possession under agreement 

of sale—Part borformatice —Specifie performance, 

anit for, barred, effec. of. 

The provisions of section 54 of the Transfer 
of Property Act must be strictly construed so far as 
the question of title is canverned, but the question 
of title is not necessaxily, the sole determining. 
factor in a suit for ejertment. 

A person who seeks to'oust anéther from 
possession of land, must show. not only that the 
title to the land vests in him but that he has also 


the right to immediate possession. 


A defendant in a swit for ejectment. ean resist 


; 
2 v 
* 
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the suit on the ground that he was put in 
possession of the land under an agreement to 
selland that he has performed his part of the 
agreement, and it is -immaterial that he has 

. not sued for specific performancé of the agree- 
ment to seli or that a suit for specific per- 
formance has become barred by time. 

The Law of Limitation does not destroy 
rights. It merely provides that after a certain 
period an action cannot be brought to enforce 
them; UB MAUNG Po THAy. MAUNG BA Diy, 4 
U. B. R, (1922) 179 141 

-s §4—Registration Act {X V I of 1908), 
+ * 8.17, (2) (ii) —Sale of land— Absence of vegisira- 
'Aon—JPossession by vendee—Suit do — recover 
. property by vendor—Defence of part performance 
—JDefence of right to specific performance. 
The provisions of section 54 of the Transfer 
of Property Act or of section 17, (2) (ii) of the Re- 
gistration Act, do not preclude the application of 
the doctrine of part performance. 
Section 54 ofthe Transfer of Property Act does 
notexclude aright toset up possessionin pursu- 
ance of a subsisting and enforceable contract 
ofsale between the parties to such contract, 
Mahomed Musa v. Aghove Kumar, 28 Ind. Cas, 
930; 42 C. 8Cc1: 17 Bom. L. R. 420; 21 C.L. J. 231: 
28 M. L. J. 548; 19 C. W. N.250; 13 A. L. J. 229; 
1; M. L. T. 143; 2 L. W. 258; (1915) M. W.N. 621; 
(P.C. and Venkayyamma Rao v. 

Venkatanarasimhs Atpa Rao, 34 Ind. Cas. 921; 39 
M. 509;20 C.W. N. 1054; 14 A. l. J. 797; 31M. 
L. J. 58; (1916) 2 M.W. N. 23320 M. L. T. 137; 4 
L. W. 58; 18 Bom. L. R. 6651; 24 C. L. J. 279; 43 I. 
A, 138 (P. Cà, relied upon. 

Ramanathdn Cheily v. Ranganathan Chetly, 43 
Ind. Cas. 138; 40 M. I134; 6L. W. 300; 22 M.L. TT. 
173333 M. I. J. 252; (1917) M. W. N. 757, 
overruled, 

What section 54 of the Transfer of Property 
Act lays down is that a document of title to land— 
a conveyance in short—can only acquire validity, 
can only if fact be provable, cn registratiin. So 
far from forbidding unregistered contracts for 
the sale Of land, it expressly recognises their 
existence, denying to them only the crestion 





of an interest in or charge upon the land itself. 


and, therefore, leaving their contractual effect 
as between the parties to the contract 
unimpaired. - 
If an owner of land after settling and rece iving 
°” a price forit hands it over to the persen paying 
thé price but no registereo sale-deed-is exc crted@ 
embodying the transaction and the, person put 
in possession reinains continuous*y in possession, 
the owner ofthe land cannot sue to recover 
.itonthe ground that no title passed to the person 
in p.ssessign in the abrence of a registered sale. 
deed, inasmuch ab the existence of a valid contract 
enforceable by speeifig performance is a good 
defence to suth a shit. 
Imnudipatiam Thirugnana Kondama Naik v. 
Periya Dorasami, 24 M. 377 at p. 384; 5C. W. N. 
217; 28 I. A. 46; 7 Sar. P. C. f. 811 (P. C), relied 


v pom. 4 
, Kurri Veerareddi v. Kurrd Bapireddi, 29 M. 336: 
i M, ROT. 153; 16 M. L. J. 395 (F.B), overruled, 


, 
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Transfer of Property Act—contd. 


. 09 

The practice of subgdtting a hypothetical 
question cf law to a Full Bench, before the 
Divisional Bench hrs satisfied it:fif "that the- 
facts really exist which would ne€essarily raise 
that question is depricable.. M  ViZAGAFATAM 
SUGAR DEVELORMENT Co., ETD., v. MUTHU RAMA 
REDDI, 45M. L J. -28 46 F .919 CEG 
s. 64— Berar Land Revenue Code, 1866, 

8. 205— Transfer of land in consideration of . 

dower— Pre-enipiion 

A settletnent of land in consic eration of cower, 
i» neither a sale within the meaning of secticn 
34 of the Transfer of Proptrty Act, nor is it a 
relinquishment, and there can be no pre- 
emption in respect of such a transfer under section. 
zoxot the Berar Land Revenue Code. € 

Fida Ali v. Muzaffar Alt, 5 A. 65 at p. 69: 
A. W. N. (1862) 175; 3 Ind. Dec. (N. $) 85, relied 
upon. N MaAHITAP KHAN y. ASHABI, (1924) A. I. 
R. (N) 330 66. 


s.55 (b), scope of. See REGISYRATYON 


Miet 








ACT, 1608, S. 17 (1) 615 
— s. 59. See Civil, PROCEDURE Copx, 1908, 
Q. VI, r. 8 79 


——— 8 5O— Evidence Act (I of 1872), s. 68 
M oriagage-deed— Attestation, proof of—Second 
attesting witness not called, effect of —Preswumg- 
Kion-—Evidencs, weight of—Relationship—-Pro- 
cedure—Duty of Trial Court—Findings on all 
points to be recorded. 

The production of one attesting witness satis- 
fies the requirements of section 68 of the Evi- 
dence Act, and from the mere failure of a party 
to do more than the law requires of him and to 
produce both attesting witnesses it cannot 
be inferred that the other witness is being in- 
tentionally kept back and that his evidence would 
damage the case of that party. 

Relationship to the agent of a party of even 
to the party himself is not sufficient reason 
by itself for disbelieving a witness. 

Where the evidence as to attestation of 
a mortgage-deed is evenly balanced, the weight 
of probability is on the side of attestation having 
been carried ont in a proper and effective man- 
net. e 
In appealable cases, it is desirable that an opin- 
ion should be expressed by the Trial Court on 
all the important points in the case to avoid the 
necessity ofa remand by the Appellate Court. 

Mahomed Solaiman v. Birendra Chandra 
Singh, 74 Ind. Cas. go6; 50 C. 243; (1922) A. I. 
R. (P. C.) 405; 44 M. L. J. 3885; 32 M. L. T. 115; 
27 C. W. N. 749; 37 C. L. J. 561 (P. C), follow- 
ed. N. LACHMINARAVAN y. ZAHIRUL SAID ALVI, 
(922) A. L. R. (N.) 322 279 
— 8. 60— Limitation Act (IX of 1908), 

Sch. I, Art. 113—Morigage— Redespiion, Stes yn 

fixed for-——Forfeliuve elause, effect @,—Stat io 

enforce vedemplion--Specific — performancc— 

Limitation. ` : = 

In cases to which section 60 of the Transfer 
of Property Act is nat applicable, a forfciture 
clause in a mortgage providing that on failure 
of the mortgagor to redeem within a certain, 
period the mortgagee shall become absolutely 





4 


“above, the mortgage 


i160  .. 


Tiansier of Property Ack— contd, 


è : : 

entitled to the mortgaged property should be 
construed strictly according to its tenure and 
given its®ffact as a clause effectingits purpose 
and conferring on the mortgagee the additional 
right to the property ,.on expiry of the period 
if redemption has no£ been EM or properly 
demanded within the specifed period for 
redemption. : 

Tf, in the case of such a mortgage as the 
commences without pos- 
session being delivered to the mortgagee 
the forfeiture clause would mot be sufficient 
to show that the* ownership had been 
transferred to the “mortgagee, and the onus 


* .ef, proof would lie on the latter to prove a 


subsequemt transfer of ownership; but ‘if the 
mortgagee takes possession of the mortgaged 
property with the consent of the mortgagor, 
then, under the forfeiture clause, the mort- 
gage is terminated on the failure of the mortgagor 
to tedeem within the petiod fixed. 

When, after the execution of a mortgage, the 
mortgagor remains in possession of the mortgaged 
property on payment of rent to the mortgagee, 
possession must be deemed to have been trans- 
ferred to the latter. When, in the case of a mort- 
gage containing a forfeiture clause, the mort- 
gagor offers to redeem the mortgage within the 
period fixed, but the mortgagee refuses redemp- 
tion and the mortgagor brings a suit for the pur- 
pose, the suit may be regarded as one forspeci- 
fic performance, and limitation for the suit is 
three years from the date on which redemption 
was refused. R Ma HIN THA v. MA THygr SU, 2 
Bur. L. J. 119; (1923) A I R. (R.) 232 624 
s. G0 — Purchase of share of equity of 

radempiion by morigagee—Pyoporiionatt extinction 

of morlgage sectirily. l 

The purchase by the mortgagee of a share 
only of the equity of redemption in the mort- 
gaged property di:charges the mortgage-debt in 
proportion to the value of the property purchase d 
in respect of which there is a merger of righls. 

Ponnambala Pillai v. Annamalai Chetliar 55 
Ind. Cas, 666; 43 M. 372; 38 M. L. J. 239; (1920) 
M. W. N. 235; It le. W. 429; Bisheshar Dial v. 
fam Sarup, 22 A. 284 (F. B. A W.N. (r900) 
69; 9 Ind, Dec. (N. S.) 1221, Hamida Bibi v. Ahmad 
Hussain, 1 Ind. Cas. 779; 31 A. 335; 6 A. L.J. 387, 
followed. M RAMASWAMI REDDIAR v PERIA 
VEERA KuDUMBAN, (19:3) M. W. N. 781; 18 L. W. 
692; 45 M. L. J. 719 154 


— g% 60, 98—Morigage, anomalous —Clog 
on equity of redemptin—Forfeiture clause, 
validity of. . 

An anomalous mortgage is not subject, as such, 
to the provisions of section 60 of the Transfer of 
Progerty Act, and if the enforcement of its terms 
and condjtions would not, for any other reason, 
be inequitable, the rulg of decision in section 9g 
ofthe Act must be applied to such a mortgage. 
Where a mortgage by conditional sale to take 
effect on failure of the mortgagor to redeem, is 
tacked on to a ustifructhary mortgage, the rule 
contained in section 60 of the Transter of Property, 








° Act against clogging of the equity of redemption, 


INDIAN CASES. 


Transier of Property Act-—concld, 


must be applicd to it as arule of equity, justice 
and good conscience where the Act is not dire ctly 
applicable. R MA Min Byt v. Maun€ Cir PE I 
R. 419: (192,1) A.I R.(R)83 665 
s. 63 < See CIVIL PROCEDURE CODE, 
1908, O. XLI, R. 25, O.XLIIT, n. x (4) 
s. 107—'" Year", whether covers Hindi 

Sambal year— Registration. 

A year calculated according to the Sambat 
Calendar amongst Hindi speaking parties should 
not be considered to mean a year according to 
the British Calendar. Therefore, a lease for one 
year ac ording to the Sambat Calendar is hot 
registrable even if the year is a little longer 
than the year according to the British Calendar. 
N Motr RAM y. SKIH LAKHMICHAND 44 


isnt 











— ———- 8. 119. See IaüMITATION ACT, 1608," 
SCH. J, ART. 44 636 
Tral—Proceduve—Separate Irials— Concurrent 


sentences, legality oj-— Penal Code (Act XL V of 
1860), s. 73—SoHíary confinement, concurrent 


[1:923 - 


816 ' 


sentences cf, in separate trials, whethey I gal— - 


Cumulative sentence 


of solitary confinement, 
legality of. 

Where an accused person is convicted at 
separate trials and is ser.ten.ed to undergo im- 
prisonment in each the sentences cannot be 
ordered to run concurrently. 

Quecn-Empress v. Nga Kaing, 1 U.B.R. 
(1897-1301) 247, followed. 

Under section 73 of the Penal Code solitary 
confinement must be a portion of the substantive 
sentence of rigorous imprisonment, and where the 
substantive sentences are two jeriods of rigorous 
imprisonment including solitary cenfinement, it 
is illega, to direct that the periods of rigorous 
imprisonment should run consecutively, but that 
those of solitary confinement be concurrent. 

A cumulative sentence of solitary confinement 
is contrary to the intention of secticn 73 of the 
Pena. Code. : 

King-Empeyor v. San E, 4 L. B. R. 147; 7 Cr. 
L. J.445 and Queen- Empress v. Po Thatng, P. J. 
596. followed. R EMPEROR v. NGA SEIN po, 2 
Bur. L. J. 92; IR, 396; (1923) A. I.R?! (R.) 197; 
23 Cr. L. J. 85 21 
Wrust. See HINDU Law 213 


Trustee de son tort, liability of, See MADRAS 
COURT OF WARDS ACT, 1602, 45 49, 63 781 
United Frovinces Municiyalites Act (IJ of 1016), 


* as. 116, 200,278. See PENAL CODE, 1860, s. 43 
1 


Unlawful assembly. See. BENGAL MUNICIPAL 
Act, 1884, 85.20, 335, Part X 178 


Vacant site between houser, ownership of— Obsiruc- 
tion- Remedy. l 
Until the contrary is proved,it may generally 

be pre:umed, that the open :pace in a pole belongs 

tu the ownersof thesuriqoncing houres, ond if 
there is an: b-tructic: a aini t their .cmmon rights 


by ihe owner cf cne house, it ii forthe cwiers ` 


of the other houses to pio'e:t agriist it ‘The 
Municipality cr thé Government ta: nothing to 
do with it. 
y. BHATT YAXMISHANKAR GOVINDPAM ©... 


B SECRXTARY OF STATE FOR INDIA 
‘691, 


* 
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Vendor and Durchaser. Ses Prava - 198 
See REGISTRATION Acr, 1008,98. 17 4) 








See TRANSFER OF PROPERTY ACT, 1883, 
85,54, * 886 


——— — — Contract on “Karachi Dharra” or 
"Office Dhara" fov shipment goods to arriva 
—Mitkhari (arrival notice), failure to make- 
Breach, when occurs——Damages—" Office Dhara”, 
impor of—Seller, whether and how far bound 
jo keep goods with | himself—Presumption— 
Allowance of customs duty. 

In the case of a contract on “Office Dharra’ 
for shipment goods to arrive, if on the arrival 
of the goods the seller fails to make “Mitikharz’* 
„on the buyer, the breach of the contract is on his 


' partt and he would be liable to pay damages cal. 


culated on the basis of the market rate on the 
"day following the days (in this case six days) 
allowed by usage for bringing the goods from the 
harbour to the seller’s godown after their arrival 
in the harbour. 

Sharpe & Co. v. Nosawa.& Co., (1917) 2 K. Bi 
8144 87 L. J.K. B. 33; 22 Com; Cas. 286, dis- 
tiuguished. 

“Karachi Dhara? means what ijs known in 
Karachi as "Office Dhara,” 

There is a trade practice in Karachi according 
to which importing offices are within certain 
(or . rather uncertain and varying) limits 
allowed to keep the goods iu the importer’s 
godowns and can ordinarily take delivery 
of them at their convenience after the time pre- 
actibed by the actual contract under which the 
importer's vendee acquires the goods. This ‘is 
a mere concession which can be withdrawn 
at any time and is not a valid trade usage that 
could be proved as between the parties, or theirre- 
presentatives-in-interest, under section 92 of the 
Evidence Act, proviso 5, for the purpose of vary- 
ing the express terms of the contract, 

Unreported judgmentsin Hakumairat Lilaram v, 
Rupchand Ramchand in Suit No. 468 of 1913 and 
Baluinal v. Falehchand, in Suit No. 187 of 1918, 
approved, + 2n 

In.a valid -subsisting office Dharra contract 
a purthasec is entitled to presume that the vendor 


', will keep the goods beyond the time fixed | 
for’ delivery and up to twelve months unless at 


any time previously he gives an intimation 

to the purchaser to the contrary. No such 

` presumption would, however, arise after the selles 

kas committed a breach of the agreement and the 

e buyer knows or with reasonable diligence 

ought to know that the seller has broken the agrees 
‘ment. : à 

If a contract provides for paypeent of custome 

^ duty by the buyer, the same should be added to 

the contract pricein assessing damages, even if the 

goods are not delivered, B FIRM oF RAMSARAN- 

DAS RAMKOOVER Vi FIRM OF BHURAMAL REKCHAND 


Covenant o recoup loss of vendes in 
case of eviciton--Damages, measure, of. 

If a vendor undertakes to he responsible to 
“the vendee "in case the vendor or his heir of 
. anybody else makes a claing of any kind to the 

property. seld,’, and the vendes is evicted from 
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Vendor and purchaset—concld. 


. @ 

a part of the land purchased by him, the 
damage awardable to the vendee must be de- 
termined according to what may pe fieemed to 
have been the intention of the contract between 
tke parties. " r . 

If the purchage was induced by an expectation of 
a tise in prices and was made with a view to res 
the property st a profit, the liability for value 
on the date of eviction might be deemed to have 


been contemplated, otherwise the value at the " 


time of sale (4.2. the part of consideration 
corresponding to the land of which the vendee is 
deprived) is the measure of *lamages and not the 
value at the time of eviction. N MOHAMMAD 
RAZZAK v, AMRAT RAO 45 


e 
Payment, iiw for making—Morcanitle 
usage, how to be established —M oney-deposited 
' afier agreement to sell, whether carnes? money— 
Peladings, point not raised in—Evidence, whether 
admissible. 


Unless a special contract to the contrary ie 
definitely proved, it must be presumed that pay- 
ment for goods purchased is to be made when the 
goods are delivered. 

To establish a mercantile usage the evidence 
must show that the usage is so well known and 
acquiesced in, that it may be reasonably presumed 
to have been an ingredient tacitly imported by 
the parties into theircontract. 

Juggomohun Ghose v. Manichchund, 7 M, I. Aj 
263; 4 W. R. P. C. 8; z Suth. P. C. J. 357; 1 Sar, 
P.C. J. 681; 19 E. R. 308, followed. 

Money deposited by a buyer of goods with the 
seller in different instalments, some days after 
the execution of the agreement of sale,ís not 
earnest-money which is liable to forfelture on the 
agreement falling through owing to the default of 

er. 
uo xim to a suit ought not to be allowed 
to produce evidence on a pointnot raisedin their 
pleadings nor put in issue. L G. B. VERMAN & 
Co. v. GOPAL DAS-RAM LAL, (1923) A. Is R. (L.) 363 





— Sale of goods—Series of subsequent sales 
and ultimate purchase by vendor himself—Pose 
session all along remaining with vendor— 
Transaction, if gaming and wagering—Test. 


A transaction of sale of goods does not become 





e one in the nature of gaming and wagering merely 


ecause the title to goods after passing from the 
pun us vendee goes through oéher hands 
and ultimately reverts by purchase fo the vendor 
himself, without the goods having physically left 
the latter’s possession at any time. To constitute 
a wagering transaction, both patties must not 
only contemplate that delivery would not in pct 
be likely to be demanded, but there myst be a 
definite agreement Ex delivery could notiu any 
demande 

Ee ene between the parties. M SUKDEvA« 
posS RAMPRASAD VU. GovINDDOSS CHATURBHUJA« 


g & Co, 45 M. T. Jo 716; 18'L. W, 911; (1924 
DEWAN. 133/33 M. le. T.223 + 1001 i 
Wajihbeul-ara, entry 10, See CUSTOM i 


e 
T v. 


without a breach of the-- 


le.’ 


o 
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Waki. Ses MomiMMADAM YAW 786 
——— Takia, nature of — Common property— 


 Alienarion—-Pastition. 

takia 9s ayresting place and usually is in the 
ke ing of a f8g:r, and its common features are 
a Tough mosque which js generally nothing more 
than a mud or loose, masonry prayer platform 


and attached thereto generally f small hut or 


. Shed for the purposes of the ablutions enforced by 


Islamic tenets before priyers are said. It is 
also & general meeting place for the exchange of 
news and gossip and for smoking tobacco. In 
short, it is the prim tive substitute of nnsophisti- 
cated and indigent Inéia for a club. 

The presence of the prayer platform or mosque 


*..2Qd bathroom is due to the frequency of prayer 


wi. 


shave no power to make sale, 


enjoinedeupon Muhammadans by their religious 
law, and even if the takia be not regarded as a 
wakf- property it is obviously a common property 
set aside for common enjoyment and con.equently 
not a property which may be usurped withimpunity 
by a few oi the persons interested and by them 
diverted to uses which render the original dedica- 
tion impossible. 

Property attached to a taza, therefore, is ius 
slicnabie and impartible except with the consent 
of all the persons interested, L DIN MUHAMMAD 
vt. Pte BAxHSH 259 


WarrantCase. Ses CRIMINAL PROCEDURE CODE, 
1895, 8.259 . 23 
See CONSTRUCTION OF DOCUMENT 58D 
See HINDU Lay 209, 598 
Ses SUCCESSION Acr, 1805, sa. 100 to es 
9 

—— —, Pargi, See CONSTRUCTION SPEA 
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» CORsirucHon of— Female, bequest in favour 
of-—-Estate taken— Intention — Hindu Transfers 
«end Bequests Act (VIII of 1921), whether yes 
drospective, 

à Will executed by a Hindu in rorr devised 

a  cerlain house in the following  words;— 

“Tne howse shall be taken by my daughter Zi 

and the rentalincome derived therefrom enjoyed 

by her, She shall collect the rental income and 
herself meet the tax, repairs, ete..,,..She shall 
gift, or mortgage, 

After her, herissue shalt use and enjoy it from 

son to grandson and so on in succession with 

power of gift, sale, mottgage, etc," The 

testator died in rorz, in October 1918 

L. gave birth to a male child who died the daye 

after birth and L; herself died a few days after. 

wards. fh a suit by the surviving daughter of the 
testator as his heir forrecovery of the honse ag 

against the husband of L.: 

Held, that the Will did not glve L. an absolute 
interest and then cut it down by imitations, it gave 
h@ronly a Ufe-interest with a clear disposition 
of absolute estate to per children. 

Tue Hindu Transfers and Bequests Act of roz? 








“ois Xetrospeclive in its operation and under that 


Actit is not uecessary that the unborn issue Should 
' be in existence,at the date of the termination 
of the life-estate. The child on its birth acquires 
& vested interestin the property, the gift to him 
being valid under the provisione of the Act j 


INDIAN CASES, 


. that he was not bound fo 


[1523 
e'. 
Will—concid” i p 


and succession, on the cHile’s deeth, would tave 
to be traccd through the child and nct throu: h the 
heirs of the testator, M" . 
In considering the nature of the interest cone 
ferred bya Will on a Hindu female, one bas to 


take the words in each Wili and see whether the : 


intention was to confer an absolute estate or 
not, 


Ramachandra , Rao v, Ramaclandva Rao, 67 
Ind. Cas, 408; 43 M. L. J. 78; 30 M. L. T. 154: 26 
C. W. N. 712; 45 M. 320; 35C. L, J. 515: 16 L. 
W.1; (1022) M. WAN. 350; (16022) A. I: R (P. C.). 0; 
20 A. L. T. ^84; 24 Bom. L. R. 963 (P. 
mani v. Rabi Nath Ojha, 35 I. A. I7 
67; 12 C. W. N. 231; 18 M. L. J 
R.59,7 C. L.J.131;3 M. LT. 144; 
Sastman Chowdhuyain vw. Shib Narayan Chom- 
dhury, 66 In . Cas. 193: 49 I. A. 25 26 C.W, N. 
425; 15 L. W. 434; 42 M. L. J. 4923 30 M. L.T. 
242; 20 A. L. J. 362; 35 C. L. J. 27; 24 Bom. I, 
R. 576; (1922) M.W, N. 368; (1922) A. I.R. (P. C.) 
63; 1 Pat. 305; 3 P. I. T. xaa(F. C), Bhaidas 
Shindas v. Bai Gulab, 65 Ind, Cas, 974; 49 I. 
A. 1; 46 B, 153; 26 C. W. N. 129; I5 L.W. 412; 
20 A. L. J. 229; 42 M.L. J. 335; 25 C. L. J. 814; 
24 Pom. L. R. 551; (1922) A. I. R. (P. C.) I0$ 
(P. C.), referred to and explained, 

Wills in India should not be examined in ihe 
light of the rules of construction which have 
been laid down in English decisions. Mg PERI Ae 
NAYAGI AMMAL y. RATNAVELU MUDALIAR, 32 M. L. 
T: 137; 181,. W. 625 1042 


Ec Nwneupattta  Wili— Words | used Stpict 
proof. e 

A party setting up a nuncupative Will should 
be required to prove with the utmost Precision 
the words on which he relies with every cir. 
cumstance of time and place, 

Baboo Beery Pertab Sohee Maharajah 
l'ajender Pertab Sahee, 12 M, T. A. 1: g W.R. 15 
(P. C), 2 8uth. P.C. J. 115jb2 Sar. P, C, J. 348] 
20 E. R. 211, followed. N MANAJIv,.ZHWI Renae 
CHANDRA MAHARAJ ° >: 9 


Workman’s Breach of Qoniraet Aot (XII of 1859), 
8. 9— Agreement to work for one year, breath of 
— Application under Acl — Limitation. 


5 
: 7; I0 Bom, B, 
30A. 84 (P.C); 


The accused contracted to work for the conis 
plainant for twelve months from day fo day. More 
than three months after the expiry of the year 
the complainant applied to have action takeh 
ngainst the accused on the ground that he had 
failed to work for 365 days: 

Held (x) thà& under the agreement the maxi. 
mum period during which the accused was bound 
to work for the complainant was one year, and 

work fof him for 365 
days at odd intervals; : 


CS nj. 
A, L. J? -> 


(2) that the complainant could make n. 


application against the “accused under the Act 
within three months of any day during» the year 
en which the accused had failed to work; 

(3) that the latest date on which such ap 
application could ge made was three Mouths 
from the last day of the year; $8 


Vol; 36—1023] 
Workman's Breach of Contract Aet-—contd; . 


(4) that, therefore, the present application 
which had been made more than thtfe months 
after the expjry of the year was bared A 
ASGHAR v. EMPEROR, (1923) A. I. R. (A) 609; 25 
CR. L. J. 320 ` i 1040 
< s. 2—Debi bond by father and son— 

Agreement to work for one year—Slavary bond. 

A father and son agreed in payment of a loan 
of Rs, 169, due by them to the complainant, to 
work in the latter’s cocoanut tope for a period 
of one year. They were to be paid Rs. 6 per 
month out of which Rs. 2 a month was to be taken 
towards this debt, Rs. 4 being paidin cash. This 
working in the tope was to continue only for a 





ear and there was no obligation under the agree- Wenngful arrest and Confinement, See PRENAÑ 
ment to work in the tope thereafter, the accused CoDm 1860, n5, 314, 342 234 
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1163. 
Workman's Breach of Contract Ack—soneld, 


tather and son having agreed to re-pay any money 
that might be found ‘due at the end of fhe year. 


‘The accused -having left work ‘after six months; - 


on proceedings bing instituted by the com- 
pliiuant, the Magistrate directed e accused 
te work for the balince of the year - agreed to, 
On reference’ by tie District Magistrate to the 
High Court thattBe order may "beset aside: 

. Held, that section 2 of Workman’s Breach of 
Contract Act was inapplicable to the case and 
that the agr ement could not be treated as a slao 
very bond and was enforceable. M EILAX v; 
ExPRROR, 45 M.I. J. 842, (1924) M, W.N.41; 25 
CR Ty. J. 209 : 


e awat 


